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comroveri that the remedy by way of civil revision applicajion was
pvallable 1o the petitbones, which was mod availed by her. However, he
aitempied 0 overcome the question of laches knvolved in the presem
petitbon, with reference 1o Article 203 of ibe Constitution of Pakistan snd
contend s that in sich circumstances this Court, being the highest Couar
of the Province and having supervisory jurisdiction, could overlook the
questbon of |aches and non-avalling of adequate remedy by way of civil
revisian application under Order 115, C. P.C. 1o foser the cause of
justice,

0. We have taken care of such submission advanced by the learmed
ciningel and perused the relevant recomd. The submission of Mr. Saaihi
M. Ishagque that the remedy of civil revision applicathon  under
sectum 115, C.P.C. was available 10 the petitioser. bot it has nol been
geailed by the petitioner for o valid reason, s duly supporied from the
case record. Im owr opinion, the provisions of Artcle 199 of jhe

Constitution, in the wake of availability of adequale altérnate remedy, inje

nopmal course cannol bBe elrcumyveniad 1o defeat such stabutory pmw:inn.
and there seems i be mo exceplional circumstances (o overlook this
aspect i the instant petition

Il Besides, the findings on facts recorded by the respandents M. 2
gl 3 i iheir respective jodgments, seem o be based on proper
apprecistion of evidence and thus not open to scrwiley ol this belated
stage, The petition is sccordingly dismissed

H.B.T./5-56/K

Petition dismiassed
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Before Munilk Ahmed Khan, J
METROPOLITAN STEEL CORPORATION LTD, - Wiabefilf
VErELS
MACSTEEL INTERMATIONAL UK. AT -<Delenidam

Sunl Mo, 1369 of 200, decided on Tth Maorchy, SN
(mh Civil Procedure Code (Y of 1908k

0. ¥WII, B, 2 & 5 15]—-Electrond Transactbon Ordinnsce (L1 of
20021, 553 & 4—-Arhitration (Prodocol & Conventiond Act (VI of 19373,
5. 3—Arbliration Act (X of 1940), § 3-—Recognition and Enforcemen
{Arbitratkon Agreements and Foreign Arbitral Awards) Ordinance (XX
aof 2005), 5, de=-Clanun-e-Shahadai (10 of 1984}, An Hel—--Sudl for
recovery of amount---Defendant, according (o saled conbract, was bo

i
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sapply 1,600 M. T, steel rods, bui it supplied only 300 M.T, of secl
rods—Maintiff Mled suil claiming damages againsd defgmdant in respect
of balance 1,100 M. T, of sieel rods---Defendant filed(appfivation for stay
of plaintifi’s suit seeking direction from the Cowffyicueeder plaintiff w
refer the dispute (o arbitration as the parties by iBe ATy sald contract had
agreed 10 sefile all dsputes vy arbitrelion- OISl plamdilT was thal
sale iransaction was based o6 pro forma ingodde, purchase order amd
correspomdence by faxes amd E.mails andNhat, plaintiff had never emered
imo any sales contract comaining an BrEEment o arbiirankog—-Counsel
for plaindifT kad argued thal therf was no document to show that there
wis arbitration agreement bedSedu the parthes---Valdity---Defendant’s
counsel had rightly comwtded Nhat o wriggle oul of arbitration
ngrecmenl, |riz|.||1|!tfl had miach®d documenis prior to the sales contract
nnd m the sales couraciyesell which coplamed arbitration agreement.
lerms of which wed peccpied by plaintil by opening a leter of credin
favouring defendani M igrms thereol---Plaintiff could e sccept some of
the terms of safthcaniraci and denied others, such as arhliratjion clause;
|'I'|&i!1EIH cowld el e allvwed v blow bol and cold by the same breaih

Agreememarbiration, could also be inferred from the conduct of the
pardiesthasedl on exchange of correspondence—From the eschange ol
coffespoEnce helween parlies, an agreememt o refer dispate o
drbiication could casily be inferred, from which plaintiff could npol
swishesie (pself-—Subt was siayed and plabdiff was directed o resprt o
Ieyms of sales conirsct (or sellemen) of s digpule with defendani by

arbatration 38 agreed between the pirties
[pp. 666, 66T, 669, 6T, 674 A, B, C, D.E. F& H

K SCMR 1903, 1977 SCMR 409 186 CLC 32, Zambia
Seeel's case [1986] 2 Lloyds Law Report 225 and Hitachi Limied v
Rupali Polyester 1998 SCME 1618 rel,

(b} Administration of justice--

=== (Mmiission o mention a provision or mentiening of & wrong provision
of low, would not render an applicatken invalid or make it famad 1o ihe
grant of relief, if it was avablable under ihe law 1o an aggrieved party
[p. 671) G .

I"HZ SCMR 673 and 1994 SCMRB 1555 rel.
Maodrullah Manji and Magir Mehmood for Plaintiff
Jawad Sarwana Tor Delemdan,

ORDER

MUNIB AHMED EHAN, ).-—-The briel facts of the case are
that the Flllllllljff wnd the defendant emersd nio o sales comtract for
supply of 1,600MT of sieel rods. The defendant supplicd S00MT of sicel
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rods to the plaintdff which arvived in Karachi in the moaith of Janweary,
2004, However, a dispule arose In respect of the balance unperformed
part af 1he Sales Contract, which bargain of the Sales Contract was
allegedly nod performed and consequenily on 28-10-2KH the plainif]
filed the present sukl clabming damages against the defendsm in fespec
of the balance 1, 100MT of sieel rods. On 1-3-2008 the defendani filed an
.l|'.||i|||.':|.||:|l1 amider wectinn 34 of the Arbitration Act read with zection 3 of
the Arbhitratom (Promoes] anld Convealion) Act, 1937 read with
seclion 151, C.P.C. Tor stay of plaintils suil seeking direction from the
Cowirl W onder (he plainifll o refer the dispute o arbdiration as the
partics by the very sail contract under which the |1||11|1|iIT is mrtiu.g
reliel had ngreed 1o seiile all dispines by arbitraiion in lerms of ibe said
coniraci
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Mr. Jowad Sarwans, learned coumsel for ibe Defendant bhas
agrend that ithe Plaindiff is bound by ihe ierms and condijons of the Sales
Coquract, which includes & provigion for referring dispules o arbitration
th Longlon umsder the auspeces of the Longdon Coort of International
Artvtration (LCTAY, which was seni o the Plaingiff by e-rmail and ngn_-['d
by it by opening & Tolly workable letler of Credit in terims of the Sales
Conirac) amld by its subseguent conduct and therefone this Sali = lahle 1
b slayed on the basis of the agreement (0 arhitrabe beitween the paries.

The kearmed counsel for the Defendant pointed out that ihe Sales
Coniracd  between the parthes, among ober derma, comdalned e

lollowing arbiiration clause
S ArbEraiion clause

Any dispute arising owl of of in commection with this agrecmnep
including any quesiion regardding ks existence, va'lu.!'i,]' or
termination, shall be referred to and finally resfilyed Wy
arbitration under ihe rales of the Lomdon Courl of Indefaaifonal
Arbitration (*LCIA™). The number of ArbiirsorsShebl-be 1hree
One to be momitated by cach party and the ibkd (Chatrman) o
be of o MNalionobity lndependent of ke Mies” and o be
mnminaied by the other wo Achitratorsy, Malhing which by ke
LETA. The place of the Arbitration shilNG Laonidion, =

3. The learned counsel for the Defgndunt™s also podnted out that
the legel notices issued by e Plaloudff, »hieh cresies nesms in between
L.C. as well as the Sales Contract, contain® the number of L.C, and the
Sales Contract and that all tse correspimdence through faxes and e-mails,
il whch notlces can be laken dnder wections 3 and 4 of ithe Electronls
Trameaciions Orndinance, 2002, contain a reference and establish thai the
Plointifl sccepled the lerms of the Sales Contrsct, which includes the
arledratuin clause as well. Further, on the basis of this exchange of
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communication by eomail and faxes, an agreement o arbitrae is also
established, The learned counsel for the Defendsst arpued that the
parties luad agreedl o arhitrale in accordance with the wymd of the Sales
Contract amd this provision should be respecied #ven Mlierwise such
imternational arbitration clauses are very commog.powidays

4, On ibe other hand, the learned counsel for the Piatnilil have
coniended that the sabes transaction is hassd on,the pro forma Invoice,
Purchase Order amd correspondence by faxerand c-mails. The Plaindifi
has further costended that the Plaifitiffyibver emlered o any Sales
Coniract comtaining am apreement N _arbirate and referred 0 ihe
documents filed with the Plafgi which, amosg olhers, included an
incomplete copy of the Letsy ofNCredit No. 1422001550163 DA dated
Oeiober, 3, 2003 (L.C.), He-added that even if the Coun comes o the
cidiclusion that there i/sweh™s Sales Coniract, then the sald coatract has
noi been signed by thit Maipfil nor has it been abicsted under the Law of
Qanun-e-Shahadag s pidpce anenforceable. The learmed counsel for the
Plaintiffs also giredsed on the issue thal such type of so-called arbliration
agreements saphgt be enforced as they are against the public policy am
one cannof vedqiure upon this ek which will be very expensive and
contrar¥ 1o e’irade practices

§ e matter was argued by Mr. Noorullah Manji, Advocagle for
ALENPTETGIT on 16-1-2006, and again on 26-1-2006 when he denied ihe
ghigpence of the Sales Contract and the arbitration clause contained
Wperein Mr. Manji argued that there was no documend 1o show that there
wis an arbiiration agreement between the partics, On 26- |- 20046, in
reply, Mr. Jawad Sarwana the learned counsel for the Defendam potned
isul that the Maintiff had oot lled a complete copy of the L.C. and he
referred o the complete copy of the Letter of Credit which he had filed
slong with his application. The learmed comingel Tor ihe Defendant
referred o the wordings of the Sales Contract transmitted by ¢-nsakl and
ihe wordings of the L.C. which showed thai ihe L.C. opened by the
Maintifi was based on the terms of the Sales Comraci containing ihe
arbitration classe aml nol the Pro forma Invoice or the Purchage Order
In rebuital Mr, Manji refused o accept the complete copy of the L.C.
filed by ithe Defendant whereupon the Court granted him time o verify
he same from the pladsdfls banker and adjodrned the case o
lib= 2 N

b. In the meantime, the Defendant obtained & copy of ihe said
Leuer of Credit from its Banker, the Standard Charered Bank, London.
The L.C. is certificd under the Bapker's Books Evidence Aci, 1891 and
being an electronic document is also verified by the Bank Manager for
suthenticity under the Electronic Transaction Ordinance, 2002, When the
matter came up for hearing on 14-2-2006. Mr. Nasir Mehmood, Advocae
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an associate of Mr, Noonillah Manji. Advocate appeared on hehall ol the
Plaintiff and sought time o file power on behall of the PlaintifT and
argue the matter. On his request the hearing was adjourned o |’-2|.'H‘.u‘n-
On 1-3-2006, Mr, Masir Mehmood, learmed counsel _Iul: the Plaimtiff
repeated the arguments advanced by Mr. Manjl and Again :||.1ugl'|l thme io
ohbtain a complete duplicate of the L.C. [rom ihe Maintif"s Banker,
namely, Muslim Commercial Bank, which had opened the Leter of
Credit on his request case was adjourned o 7-3 006 for Further
argumenis, It transpires that Mr. Nasir Mehmowd filed in ihe Sail
Pranch. a statement dated 4 March, 2006 auaching a duly certified copy

of the Leter of Credit

7. On perusal of the documenis it is apparent ihal the complete
Letter of Credit filed by the Defendant certified by Standard Chariened
Bank and the Letter of Credit now filed by the Plaintifl certfied by
wuslim Commercial Bask are identical. A comparisdn of the two Lotiers
of Credit on the record with the Sales Contract shows that the lermss
contained in the Letter of Credit are the same as those contaimed im ihe
Sales Contrsct which includes the arbitration clause.
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B Om M-1-2006, the learned counsel for the Defendant had imviied
the Courl’s stlention to the missing pages of the Letier of Credi annexed
with the platni, which esiablish the performance of the 5?]“ Conmrac
which cofilains the arbiiration agreemenl. On examisaiion of ihese
documents the following facts emerge, which are necessary for perusal io
correlaie the Pri forma Invoice. L.C. and (he sales contraci

{ii On 23 Sepiember, 2003, Defendant issued a Pro forma .]mmu:
indicating under the heading “PAYMENT™ thal e L.C, i T
ppencd by the Plaintifl favouring the Delemdant  Shaald
state shipment of $00 MT w0 “ALLOW LATEST SHIPIERT
11-12-2003." Thus, at this siage the parties contefpplied” the
Plaindifl 1o open an L.C. for shipment of wire rngdJafesl iy

=31-12-2000°

{iiy On 29 Sepember, 2003, plaintifl placed Rgchase Oirder w1l|:
Defendant. 16 lis purchase order, undarskp heading * Payment
Plaintifl made a counter-proposal arf@agied Defemdant 1o accept
thie mew ferms of payment to let BfqldT 0pen a Letter of f‘rmlll:"
There was no specific "LATEST DATE OF SHIFMENT
mentboned in the Letter of Ovedil proposed to be opened by the
Plaintili. :

{lii} Upon receipt of this purchase order from 1hr_F!I-iuII[|'. the
defendant prepared the final terms asd conditions of ihe
iransaction  and incloded the same in the Sale Coniraci
Mo 76195, Under the heading “Payment™ in the Sales Contract

AiiiG d. v. Macsieel

Ahmed Khan, 1)

Merropilitan Steel Corp
ImeErmational UK. Lud. (

e, the Defendant agreed to open an L.C. sating “ALLOW
LATEST SHIPMENT® as "31-11-2003". Thus whereas the
LATEST SHIPMENT™ date umler ihe heading “PRNYMENT® in
the Fro forma Invoice was "30-12-20007; in conlgast in the sales
contract daied 30-9-2003 the 'LATEST SHIPMENT™ daie given
ingder the Heading "PAYMENT" ip-~ibe, Sales Coalraci
was“ -1 1-23". The Letter of Credit o) be opened by the
Plaimtiff was to show the " LATESRDATEOF SHIPMENT™ as
given in the sales Comract a5 " 3l N0

(vl Thereafier, on 30 Sepitember, 2003, Defendant signed the Sales
Conmiract, scanned the glooumend s semt 1§ 1o ibe PlainiifT hy
e-takl o the same dose NThe Wladni ul.'ﬂ.'pled all the termes of
the Sales Coalract (ragsmitied by e-mail by |r:|'nmc||':||ing 1Ty
same in (he BIOS."WMchiding the “LATEST DATE OF
SHIPMENT™ 43 ~3091-2002" and the amound “200MT" and
opened the L.C. Yasdhe said terms

{vh Ii is clear Yaat The *LATEST SHIPMENT DATE" is the same as
the pae‘wentioned in ihe Sales Comtract amd not the one stated in
the ProYorma Invoice or the Purchase Order

(vil The L.C. thus incorporates the terms of the Sales Contract,
wilitrein one of (he terms is also the arhitragion classe. This
Sales Contract was also parily performed by the Defendani who
supplicd 300 MT of steel rods o the PlaindiiT on receipl of price
from the Plainiiff throagh the L.C.

9. i seems that the Maintilf iried to conceal this factual position as
they netther fled the Sales Contracl nor the complele copy of the L.C
with the plainl, Apparently, this may be because the S5ales Contrace
contained an arbitration clause which requires all |.1||'|1-'|.|I:|.':. Iy be sefiled
by arbitration and plaintiff knew thai the Sales Contract 1ogeiher with the
L.C. evidenced thai they had agreed (o refer all disputes 1o arbiration
The Defendani’s Advocate comiention has weight ihat 1o wriggle out of
the arbitration agreensent the Plainiifl atesched docuwments priog o e
Soles Comtract, l.e. the Mo forma lavoice and the Purehase Order and
mod the Sales Condract wsell which contains the arbitration agrecmeni
The terms of the Sales Comlract were accepied by the PFlaimtiff by
opening a Letier of Credii Tavouring the defendam in ierms thereol, The
Maialill canmd accepl some of the lerms of the Contract and deny the
odhers, such as the arbitration clavse. He cannot be allowesd o Blow hot
andd cold inv the same breath

10, The learned counsel for ihe Flaintiff has also argued thai the
Sales Contract has nol been signed and therefore is not enforceable. As
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discussed above, the Defendant has established that the Sales Contraci
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was electronically sent to (he Plaintiff who scted oa the same and opened

a Letier of Credit in accondamce with ity terms and conditions, which
alson comained an arbitratien clause, The submuzsons of ithe learmed [
Advocale for the Plaimiff have no force in view of the provisions of the
clectromic  Transaction Orndinance, 202 (Ordinance L1 of 2002
Leotions ¥ and 4 of the Ordinance LI of 2002 read as follpws:—

70 Karachi

“Section 1 Legal recogniton of elecironlc forms —Mo decument,
recond, informalion, communicalbon o FANSScIkn ghall be
denied legal recognition, sdmissibility, ellect, valuliiy. proot or
enforceability, on the ground tbat 1 i o elecinonic form and has

M been allesied by any wilness

Seciiop 4 H.u1|l|:ru||'u.£r_:.__ll:|r _'hr_il!ing e regurement ander
any law for any document. reciord, nformalsid, commuanscann
or fransaction o be an writlen form shall e deemed sapilned
where the document, record, information, commumiCalism  of
transaciions in electronic form, if the same is accessible so as o
be usable for subsequent reference.”

It is funher 10 e pointed out thai afier promelgstion of Eleciromi;
Transaciions Opdlinance, 2002, e Qenon-c-Shahsdar, 1984 (F.0. 10 o
[9R4} stand amended i lenng of sectlon 29 of the Ordinance, HNI2,

which read az follows:

“Section 29, Amendment of Presidential Order Mo X of 1984 -
for the parpases of (his Ordinance, the Qanun-e-Shehadat, 1984
(.0, Mo, 0 of 1984) shall be read subject the amendments

specified in the Schedule of this Ondinance.

IL:.- the ~gaid amendments vartous delinitions of 1he l:,‘:luuull‘swp-
Shphadai Chrder have been changed amd specifically by addiling sl
gection 2(e) in the sabd Crder all the documents produced of generated
through modern  devices have been glven  evidentiarg “@lue anid
imrlnrl:n.': section 2(el. [or coenvemenee |8 reproduced sl --

“2e) the expression, “autmmared” . “eleciggyiy” siformation”™,
“informatben  sysiem”, “electronic decimems” . “elecironic
sipnature™, “advanced electrons .i.l_k,\l.ll'ﬂ!! and  “securiiy
procedure” shall bead the meandopy Boven in the Blecironi
Tranzactions Ordinance, 002 T

I, In wview of e aforesaidS\Juovisions of (the Blecironic
Transactions Ordinamce, 2002, as well a= amendment in the Qunun-g
Shahadat Ovder, it appears thal it s oo longer necessary for

elecironically transmitted documsents, which inclede Ll:ln'u'l:'u.'l'l.'li]."l.urlk]n[l
coniracis, oy be manually signed of lor the sane 1o be aliesced by any
W REER

Fih
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12, Neiwithstanding the foregoing, an agreement to arbitrate may
alee be deduced by condwct of ibe parties. In the present case, the
Plaintiff on his own showing has filed e-mails exchangé between the
partics. marked as Annexure “H", “17 and *17/Alpag=€ith ihe plaint
which refer 1o the Sabes Comtract m ihe sulWe€l Reader of the said
e-malls. The Maintiff has not denied these fe-myIR which refer to fhe
Sales Coniract which, among other permbwetniain the arbibliation
agreement. The learned Counsel for the Digndant has poimted out that in
several reporied judgment of the Syperer Courts of Pakistan inclading,
1002 SCMR 1903, 1977 SCMH 40% Ynd 1986 CLC 312 and the
Fadpment of the English Couris Yo Basfhila Sieel Case reporied in [ 1986A)
1 ”'-"!"d5 Law Beparl 225, 4fhe Ciniris have held that an agrecmend 1o
arbitrate may also be inferfed ffnm the conduct of ihe parties based on
the exchange of correspoRdEnde. In the instant case from the exc hange of
correspondence bepwoon 1he parties an agrecemcit 1o refer dispule 10
Arluirathon is ﬂ:lljr lrliufrnt from which the Plaintifl cannol exiricaie
eell

13. The WeTendant has filed an applicstion for stay of suit under the
Arhitration  Act, 1940 and the Arbitration (Projocol and Convention)
Al A9IR_While the former Act applies 1o domestic arblirations. the
lajteq stdute stands repealed by the Recognition amd Enforcement
{Arhifrsflon Agreements and Forelgn Arbitral Awards) Ordinance, 2005
Mrdinsnce XX of 2003). It ks well-established law thal omission 1o
TWeENDm a |:|r|:|1.-:':-||'|n oar HHDIJuhInE ol & Wroag pr ovisson of law does mod
remder an application invalid or makes it faal to the grani of relicf if i s
therwise available under the law 1o an aggrieved pariy 1982 SCMR 673
il 1994 SCMR 1353 Therefore, the amissdon o mention the selevan ishiry
peovision of the Ordinance XX of 2003, would not deprive the Defendan
af the relicf available 10 it under the law. | have examined in delail the
provisions of Ordinance XX of 2005 which is the primary law applicable
te the dispite between the parties in the imstant case, The rolevani
woctioms 103}, 3 and 4 and Aricle I of the said Ordinance, resd as
Illows

“section 1(3). It (Ordinance XX of 2005) shall apply 1o i
arhitration agreements made before , on or after the 14th day of i
July, NKM om which ihe Recognition  amd  Enforcement |
(Arbitration  Agreements aml Forelgn  Arbitral  Awards) i
Ordinance, 2005 (VI of 2005) came o fofme

scction 3, Jurisdiction of Court. (1) Notwithstanding anything
contained in any other law for the time being in force, ke Court
thall exercise exclusive jurisdiction 1w adjudicate amd selile
maiters related to or arising from this Ordinance,

. Pakis
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(¥} An application w siay legal procecdings pursuant o the
provisions of Article 11 of the Convenlion may be [iled in the
Court inm which the legal proceedings are pesding......"
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“d. Enforcement of afbiiralion agrecmems —--(1} A pariy 1o an
arbitration agreemaent agalnst wham legal |:|r|:|'|.'EE'||i|'|!'_l have been
hrﬂl,ght in respect of a matter which B coversd h}' the
arbitration agreement may, upon mdice 1o the other party to the
proceedings. apply o the Court in which the proceedings have
been browght to stay the proceedings imeofar as they concem thai

malier

(2} COm an application wnder subsection (1), the Court shall refer
the parties (o arbifrafion, unless it finds thal tee srbitration
agreemend is noll and wvoid inoperative or incapable of being
performed. =

“Article 1

{1y Each Coniracting Stale shall recognize an agreement in writing
under which the parties umdenake o submit vo srbicration all o
any differences which have arisem or which may arise beiween
ke in respect of defined legal relationahip, whether comires il
or e concerning @ subjeci-matier capable of seillemen by
arbalra s,

{21 The term “agreement in wrning - shall include an arbkdiral clause
In o contract or an artdirallon agreement, sgndd by the parties
of contained in an exchange of leiters or 1elegrams.

(1) The Court of & Confracting Sisie, when seized of an aciian p a
matler b fespect of whbch the partbes Bhave made an agidemisn
wilhin the meaning of this artsche shall, a1 the request of one of
ihe parties, refer the parties W arbitration unless i, Mids ahai the
said agreement is mull and void, inoperativespengipable of
being performed.

14, The berm “agreemeni m writing” has, begefisdiscussed by the
Supreme Court of Pakistan in 2002 SCMR 1904 ahd 1977 SCME 409 in
the comext of arbilration agrecments .|[_: e present case, beained
counsel lor the Plaintifl have argued Yhokyn comiract containing an
arbitration agreement which has mol heendsigned by ibe partics is not
enforceahle, Based on the bare-reading™al Article 11(2} of Ordinance XX
aof 2003 and the Authorities cited abowe, it -8 clear ths an arbliration
agreement does nod mecessarily requine signatuse of bath parties 10 be
enforceahle n law.

15 Reverting to Mr. Manji's argument thal the arbitration clause is

ik Metropolitan Steel Co Lid. v. Macsieel Karachl 673
Indernational LK. Lid. | mtl Ahmed Khan, 1

aguinsl public pollcy and very expensive | rely upon the absgrvations ol
Mr. Justice Ajmal Mian {as he then was) of the ﬁqp,;_i:m;: Court of
Pakistan in Hitachi Limited v. Rupali Polyesier, 1998 SOMR 1618 g
papges 1686 and 1687, which states as fonllows

“1I may observe (hat while dealing with, S application amder
section 34 of the Arbitration AciQn relation o a foreign
arbitration clause like the one s 5s0F"the Court's approach
should be dynamic and it showd-bear 0 mind (that unless there
AME sawme fnmptlling reasopEeimh an arhiiration classe shonld
he honoured &8 generally e odhér parly o soch an arbitration
clause is a forckgn parfy \WITR the developmont aml growth of
Lidernational Trade dndNCommerce and due o modernization of
Communication/ Jamdport sysiems in the World, the contracis
containing  =pth “an  arbitration  clause  are  very  common
nowadays, The/baggain, that follows from the sanciity which the
Court attaches i contracis, muel be applied with more wigour io
i conirasl comiaining a forelgn arhitration classe. We should not
overludk=the fact that any breach of a term of such & coatrsct o
Which, @ lforeign company or person s a party, will tarmish the
Mmaags of Pakistan in the comity of nations. A ground which
culd be 3 contemplation of pary ot the tine of enlering inio ihe
€oniract as a prudent man of business camol furnish bhasie for
refusal (o sy the swit omder section 34 of the Ach. 5o the
grovind like, that it would be difficull o carry the yoluminoes
evidence of mumerous winesses 0 @ foreign  couniry  for
arbitration proceedings of that it would be too expensive or thal
e subijeci-matier of fhe condract is in Pakistan or hat Jhe
breach of the contract has iaken place m Pakistan in my view
camnmol be & sound groumd for refusal o stay o sain fled im
Pakistan in breach of a foreign arbitration clause contnined (s
comract of e matwre referred 0 hereinabove., In order o
deptive 4 lefeign rarly o have arbiration in & foreign couminy
in et manner provided for in the contract, the Coun should
coing 1o he conclugion that the enforcement of soch an
artdiration clazse would be anconsclonable or would amousd o
lnrcing the PlaintilT to honour a different comract, which was
Aol in coplemplation of the parties and which coalid st have
been im their comtemplation as a priglend man of business, *

I, M Manji"s  arguments  regarding  public  policy  and
oapengivencss of the arbitration iaking place in Lomden as ground (o
stay of gt are no longer temsble in Dight of the observations of ihe
Supreme Court of Pakistan in the Hliachi case, the Ordinance XX of
2005 anel the liberal {nvestment policy of the Government of Pakisian
There is no doubt some expense is involved in litigation but that is true

[ 1]
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afiywhere in the world, In the present suil, ihe |.l|.ﬂ|:||1|.|[ has filed @ suit
for meore than USS | mwilfeoen, and 18 8 reasopable 0 expect 0 incur some
Further, there I3 no resiriction
imposed by the State Bank of Pakistan on remiltance of foreign exchange
for any lawful purpose al any time and with the availability of modern
devices such as teleconferencing facilities, evidence may be recisrded
eagily amywhere in ihe World under the supervision of ibe arhitral body

expense in the event of a digpute

W35, (3, (4} with Article 11 of the
Ordimance XX of 2003, it is also clear that on filing of an applicatbsg by
any parly m the proceediong, e Counl has no discretion and i 15 obliged
0 ®lay the procesding wnless it fiods that the agreement is null amd void
or inoperative or incapable of being performed. The Plaintifi has failed
iy =afisfy the Coart that cither one of the three ingrediesis for refusal of
stay of sl are applicable in twe present circwmsiances

On reading seclions

Additienally, 1 have also pone through the documents involved
im ke maier and have come oo the conclosion (har all the documsenis ang
related o ooach other and all the Taves, pro lorme mvolce, L0C,
as Sales Condract are parl of one deal amnd that the matter shonild bhe
decided as per the terms of the Sales Comiract agreed between the parties
which includes the arbitration agreement

In light of the above, | siay the sod and direct the Flainbldl 1o
resorl b the lerms of the Sales Contract for settbement of e dispate with
the Diefendant by arbitration as agreed between the pariics

H.B.T./M-1017/K Order accordingly,
[ MG Karachi 674

Befrre Sohihwodie dAbhmed, C.J
ained Mirs. Qoiser fgbal,

ABRDUL SATTAR through L. Ks

GHULAM RASCL and 2 others-Regpondents
Constitational Petition Mo, B58 of 19097, degided tn 2dih My, 20006
{a) Abandoned Properiies (Taking Svep and Management) Act (XX

—&. MIy---Pakistan Citizenship Act (11 of 1951), 5. 3(2) & 16-A{10(3)-
Constliutbon of Pakisian (19733, Arl 199-—Constitutiena] petition-—Boand
il Trusiees nol empowercd (oo declare, whether a particular pereon is of
15 nol cilicen of Pakistan. |p

0G0 Alslul Satear v. Gih R azon Karachi 675
ihrs, Oalser | =}

{h) Abandoned Properties (Taking Over and Manogemeniy Acl (XX
of 1%75)—-

-85 13 & |4—Pakistan Citizenship Act (Il of [B5) 55, 32}
& 16-Afl ){3—Constituiion of Pakistan (19735, Ar 8- Satstiietional
petition-—-Respondent’s  properly clabimed by petitsher To be in lis
pofsession since year, 1951 under oral sale-—-Bgard af Trosiecs notkfed
fuch propefty a8 abandoned jproperly on the prowngd” that respomdent o
ore point of Hme ifended to corry opl business in erawhile Easi
Pakistan--Validity - Merely such ground, woull” not be conclusive prool
of the faci that respondent was & “specifind person® within meaning of
Pakisian Cili:tn.‘ihlp Act, 1951-—--Sielvaeder of Board of Trusieces was
ilkzpal and withowt lawful authodty, [pp. 677, 678] B & Dy

Board of Trusieesy I.i].h.'nllgll Chalimiai  Islainabae % Ssed
Muninul Huda Chowdbcyand dihers PLID 1998 5C 127 rel

ich Abmndoned Propepibey” (Taking Over and Management) Rules,
1975~

el L Eogdbipution of Pakistan (1973), Art, 199-—-Constiiutions
petition---500  moln revisional jurisdiction of Board of Trostees
Limdtatibn---trffer of Deputy Administrator passed sin years back
Board ®f Trusiees sei aside such order in exercise of b5 sun moty
revisdonal powers---Validity-—-5uch powers could be exercised within
ihireydays of passing of order by Deputy Administrator--Order of
1t of Trustees was held, 1o be illegal, [p. 678) C

Ehahanshah Hussain for Petitboners
Hissmmddin for Respondenis

[kate of hearing: 24ih May, 2006
JUDGMENT

MRS, QAISER IQBAL, I —-The petitioners seck that impugned
Somder dated IB-11-1996 passed by the Board of Troswees, Abandoned
Properlies Cabined Division Camp Office st Karachi as consequence of
proceedings under section 153) of the Abamlooed Properiies (Taking
“Over and Management) Act, 1975 w0 be declared as withowl lawful
s authiorily and of no legal eifect.

2. Brefly the fects leading to the pettlon are thal the pelitioner
ginte deceased purchased bensmi Bullding MNos, O.T. 1064, RE 272
Csitnated &t Mihadar and Ramswaml, respectively, al Karschi in the name
[ respamdent Mo 1. The original document relating o the Buildings
bomg with Gemeral Power of Allomey were delivered o the deceased
peidiones By respondent Mol who left for India i the year 1957
ninlerrupted  possession of both the Bulldings remained with the
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