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IN THE HIGH COURT OF NEIV ZEALAND 
WELLINGTON REGISTRY 

AD NO. 294 
ADMIRALTY ACTION IN REM 

BETWEEN MARIN E EXPEDITIONS INC 

Plaintiff 

AND THE SHIP "AKADEMIK SHOKALSKIY" 

Defendant 

Hearing: 20 March 1995 

Counsel: A.D. Ford with B.R. Piper for plaintiff 
A.D. MacKenzie with A.J. Horne for Far-Eastern 

Region Hydrometeorological Research Institute, 
Vladivostok 

Judgment: 21 March 1995 

JUDGMENT OF DOOGUE J 

INTRODUCTION 

The plaintiff ha s issued proceedings against and 

obtained a writ of arrest against the defendant ship. The 

Far-Eastern Region Hydrometeorological Research Institute, 

Vladivostok (" the applicant") applies fo r orders first that 

the proceedings be stayed, secondly the writ of arrest 

issued with respect to the defendant ship be set aside, and 

thirdly that a release b e issued with respect to that ship. 

The application is brought upon the grounds that either 

the defendant ship is not a sister ship of the "Akademik 

Shuleykin", to which the claim of the plaintiff relates, a nd 

is therefore not properly the subject-matter of an action in 

rem, or the proceedings relate to a claim which is the 
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subject of arbitration in London and the proceedings should 

be stayed under s. 4 of the Arbitration (Foreign Agreements 

and Awards) Act 1982 and the vessel released from arrest in 

consequence of that stay. The plaintiff disputes these 

grounds of application. 

BACKGROUND 

The plaintiff is a Canadian company which by a time 

charter dated 2 May 1994 chartered the "Academik Shuleykin" 

for the period 5 June 1994 to 1 May 1995 from the Arctic and 

Antarctic Research Institute ("AARI") and the Russian 

Federal Service for Hydrometeorology and Environmental 

Monitoring ("ROSHYDROMET"). The plaintiff chartered the 

.- "" "Ak"adem"ik Shuleykin" to carry out tourist voyages in the 

northern hemisphere during 1994 and to Antarctica during 

1994-1995 . 

On 15 June 1994 AARI and ROSHYDROMET delivered a letter 

to the plaintiff cancelling the charter. The plaintiff says 

that this was an unlawful cancellation of the charter and 

that, as a result of that and the failure to perform, the 

plaintiff has suffered loss and damage in the sum of 

$NZ1,387,165. 

Following the cancellation of the charter the plaintiff 

took steps to have the dispute between the parties referred 

to arbitration in London. If the plaintiff's evidence is 

correct, AARI denies the existence of a valid charter-party 

or arbitration agreement, and the plaintiff's solicitors 

have had no response from ROSHYDROMET. The plaintiff has 

unsuccessfully endeavoured to obtain security from those two 
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organisations for the amount claimed in the arbitration 

proceedings. 

On 11 November 1994 the plaintiff took out a writ of 

summons in rem in this Court against the "Akademik 

Shuleykin" and that vessel 's alleged sister ships named 

therein, which included the defendant ship . 

• On 10 Januar y 1995 the plaintiff says it arrested a 

further sister ship in Capetown, South Africa, but that that 

vessel was subsequently released by order of the court. The 

plaintiff has sought to put information before the Court as 

to that proceeding. The applicant objects to that 

information being treated as evidence as it is hearsay. I 

ignore the material put before this Court as to what 
... - _._. _. -" 

- . ___ ·.·. _Co

• 0 ·' 0 ~-·-=oc·ciiii'°e'd -i·n · r~·spect . of the South 'Afr 'i-t;~n p~oceed ings . 

On 28 February 1995 the plaintiff obtained a warrant of 

• arrest out of this Court against the defendant ship in its 

capacity as a sister ship of the "Akademik Shuleykin" That 

warrant was executed the same day. At that time the vessel 

was under subcharter from a head charterer. By agreement 

and a subsequent order of this Court of 3 March 1995 the 

vessel was allowed to continue to Wellington, where it 

arrived on 7 March 1995, when the writ of arrest again 

became effective. 

The applicant claims that it is the owner of the 

defendant vessel . It filed its application, which has led 

to the present hearing and decision , on 8 March 1995. An 

amended application was filed on 10 March 1995. The parties 

have subsequently filed their affidavits in support and 

oooosition . 
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FIRST ISSUE: SISTER SHIP ISSUE 

The plaintiff's claim is brought in reliance on 

ss 4(1) (h) and 5(2) of the Admiralty Act 1973. In 

particular, the plaintiff relies on proviso (b) (ii) of 

s. 5(2) of that Act, the so-called "sister ship provision". 

Those statutory provisions provide: 

"4 (1) The Court shall have jurisdiction in respect 
of the followi ng question~ or claims: 

(h) Any claim arising out of any agreement 
relating to the carriage of goods in a 
ship or to the use or hire of a ship: 

" 

"5(2) In addition to the rights conferred by 
subsection (1) of this section, the admiralty 

,~",~~~';~~4~< .:,:. : .. :-:: ;"'.' ~ ~~:jurisdiction of the ' High Court may be invoked 
. by-a:Tr5:C't':t'Cin" nin-r'em~in " respect-or' all ~.-.-.. ,~~ 

• 
questions and claims specified in sUbsection 
(1) of section 4 of this Act (except claims 
specified in paragraph (n) of that 
subsection) : 

Provided that -

(a) 
(b) In questions and claims specified in 

paragraphs (d) to (r) (except 
paragraph (n)) of sUbsection (1) of 
section 4 of this Act arising in 
connection with a ship where the person 
who would be liable on the claim in an 
action in personam was, when the cause 
of action arose, the owner or charterer 
of, or in possession or in control of, 
the ship, the jurisdiction of the High 
Court may (whether the claim gives rise 
to a maritime lien on the ship or not) 
be invoked by an action in rem against -

( i) That ship if, at the time when the 
action is brought, it is 
beneficially owned as respects all 
the shares therein by, or is on 
charter by demise to, that person; 
or 
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(ii) Any other ship which, at the time 
when the action is brought, is 
beneficially owned or on charter by 
demise as aforesaid." 

The jurisdiction provided by proviso (b) (ii) to s. 5(2) 

extends the previous jurisdiction of the Court in certain 

cases to any ship in which the beneficial ownership is the 

same as the ship in respect of which the claim arises . 

The first question is the threshold question of the 

onus and standard of proof on this application. In this 

proceeding the answer to that question effectively 

determines the first issue. There are two views as to the 

onus of proof: 

1. It is for a defendant (or applicant) to make out that 

:- _ .-,;:; ',.:.'. -,. - · - · · the plaintiff -does not have an . arguable case on 
~~~=:. : .~ .. _. ':5' - n :=- ~.- -." _ ' n -- -:=.::":"",-- - ~ ...... __ . - .....0.-:- b? _='=='. _ :C _ ." .. _ ... _ .... ~ ...... . __ :I;'====== 

liability. 

Four decisions support this view. They are: The 

• st Elefterio [1957J P. 179 (Willmer J) i The 

"Moschanthv" [1971J 1 Lloyd's Rep 37 (Brandon J) (where 

the reasoning in The St Elefterio was adopted and 

applied); The "Gulf Venture" [1984J 2 Lloyd's Rep 445 

(Sheen J) (where the language of Brandon J in The 

"Moschanthy" was adopted and applied); Reef Shippina Co 

Ltd v The Ship "Fua Ka v enga" [1987J 1 NZLR 550 

(Smellie J ) (where the cases j ust mentioned were relied 

upon by agreement of t h e part i es). It appears that 

neither of the decisions tak i ng a contrary v iew, 

including one of Sheen J himself, were cited to that 

Judge during the course of The "Gulf Venture" hearing 

or to Smellie J in Reef Shipping. In that case 
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Smellie J was not obliged to make the decision which I 

have to make in these proceedings. 

2. It is for the plaintiff to establish his case on the 

ba lance of probabilities . 

Two decisions support this approach : The 

"Aventicum" [1978] 1 Lloyd's Rep 184 (Slynn J) (where it 

a ppears The st E],efterio and The "Moschanthy" decisions 

were not referred to the learned Judge); and The 

"Maritime Trader" [1981] 2 Lloyd's Rep 153 (Sheen 

J) (where in obiter dicta The "Aventicum" was followed 

but in the absence of reference to The st Elefterio and 

The "Moschanthy" decisions). 

should follow the latter line of authority, accepting, 

h owever, that he must concede for present purposes that the 

claim in personam by the plaintiff can be made out. Equally 

understandably, Mr Ford for the plaintiff submits I should 

follow the former line of authorities, supported, a s it is, 

in particular, by the judgment of Smellie J in the Reef 

Shipping case. It is certainly understandable the plaintiff 

should proceed on the basis that that case correctly states 

the law of New Zealand. 

As already indicated, this issue is virtually 

determinative in this case because, however viewed, the 

evidence before the Court raises an arguable case by the 

plaintiff in respect of the defendant ship, but it is hardly 

sufficient to prove that case on a balance of probabilities. 
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I prefer the line of authorities which make it 

incumbent upon the defendant to show the plaintiff has no 

arguable case. As already noted, the proviso in question to 

s. 5(2) of the Act enlarged the Admiralty jurisdiction of 

the Court. A plaintiff's substantive rights can hardly 

expect to be determined on an application of the present 

sort. In brief, these are the justifications for the views 

underlying the former line of authorities. Slynn J in The 

"Aventi c um " did not h a ve the benefit of the earlier 

authorities. His proposition to the contrary is without 

supporting reasoning or authority. Mr MacKenzie says a 

sister ship is in a different position from the original 

ship giving rise to the claim. The statute recognises no 
.. .,...;."...;., ..... ---~.,~~ .. ~ .. 

SUcn 0Ir:r erence. 

"Maritime Trader" were obiter. He merely followed what had 

been said in The "Aventicum " wi thout considering the more 

reasoned approach adopted in t he other line of authority. 

He chose to take that more reasoned approach in his l ater 

decision in The "Gulf Venture". 

I accordingly look at the issue as one of whether the 

applicant has established the plaintiff has no arguable 

case. None of the authorities refers to the appropriate 

standard of arguable case. I bear in mind that the 

plaintiff seeks to maintain the arrest of a v essel other 

than the one in respect of wh ich i ts claim lies. For 

myself, in applying the test of whether there is an arguable 

case, I view the situation as more akin t o that arising on 

applications for Mareva inju nctions (the need for a good 

arauabl2- ca~e ) o r ~n hnrf"'lr'l 0;" e .... 1""\ ,....4 a ..... ( ... .... .... 'V'~_ ... _ ..... , •• ------
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prima facie case) than the situation which arises on the 

standard interim o r interlocutory injunction (a serious 

question to be tried). The Court has to balance the rights 

of the party bringing its claim in reliance upon the sister 

ship provision with the rights of the parties with an 

interest in the particular ship to have it free from arrest 

unless the plaintiff has got an arguabl~ case . 

The plaintiff in its proceedings has to prove: 

1. The party which wou ld be liable on its claim in its 

action in personam. 

The evidence before the Court is that that is AARI 

and ROSHYDROMET. The plaintiff claims that this is 

effectively t he Government of the Russian Federation. 

There is some evidence that ' ROSHYDROMET is an ' arm of 

the Government of the Russian Federation, whatever the 

position of AARI . Certainly upon the evidence before 

the Court, in particular the evidence of a Russian 

lawyer, Alexander Golubnichy , the plaintiff has 

established an arguable case, however viewed, that 

ROSHYDROMET is an arm of the Government of the Russian 

Federation and that it has a case against it in 

personam. 

2. The Government of the Russian Federation was at the 

time when the cause of action arose the owner or in 

possession or control of the vessel in connection with 

which the plaintiff's claim arose, the "Akademik 

Shuleykin". 

Given that the charter was in part by ROSHYDROMET, 

the evidence of the same Russian lawyer that, .if the 
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vessel is owned by either AARI or ROSHYDROMET, the 

Government of the Russian Federation is the true and 

ultimate owner of the vessel, the plaintiff has again 

established that it has an arguable case, however 

viewed, in respect of this matter. There is also other 

evidence to which the plaintiff points in respect of 

this matter, which I do not find it necessary to 

traverse. 

3. The defendant ship was at the time when the action was 

brought by the plaintiff on 11 November 1994 

beneficially owned by the Government of the Russian 

Federation. 

The vessel is in New Zealand by virtue of a 

charter between the applicant and others. It was shown 

in the Lloyd's Register as being owned by the 

Government of the Republic of Russia through 

ROSHYDROMET until the end of 1994. There is evidence 

from the same Russian lawyer tha~ ~he mere fact that a 

ship's certificate has been issued in the name of the 

applicant is not conclusive of ownership and that this 

vessel, like the "Akademik Shuleykin", comes within a 

definition of "objects of state property". It is said 

for the applicant that it has a separate legal 

existence and that beneficial ownership of the vessel 

rests in it and any interest the Government of the 

Russian Federation may have in the applicant cannot 

affect that. This is in reliance upon an affidavit 

from the applicant's own Russian lawyer, which is 
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for what it says. There is evidence from Mr Golubnichy 

that the Governnent of the Russian Federation has an 

interest as owner in the defendant ship. The substance 

of his evidence is such that in terms of New Zealand 

law that would be treated as a beneficial interest as 

owner. There ~s, however v iewed, an arguable case the 

Government of the Russian Federation has a beneficial 

interest as owner in the defendant ship . 

Thus the plaintiff has put before the Court e vidence 

which establishes to my satisfaction that it has an arguable 

case to the standard already identified that the defendant 

ship is a sister ship of the ship in respect of which its 

claim arises and that that ship is either owned by or in the 

possession or control of the party against which its claim 

in personam arises. Certainly the appl icant has not 

established that the plaintiff does no t have an arguable 

case in accordance with the line o f authori ty already cited. 

SECOND ISSUE - STAY OF PROCEEDINGS 

For the purposes of this argument, but not otherwise , 

the applicant concedes the plaintiff can establish the party 

liable on the plaintiff's claim i n personam is the 

Government of the Russian Federation and that both vessels 

in issue are beneficially owned by that Government. This 

issue arises under s. 4 of the Arbitration (Foreign 

Agreements and Aw ards ) Act 1982. That section provides: 

"4(1) If any party to an arbitration agreement to 
which this section applies (or any person 
claiming through o r under that person) . 
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commences any legal proceedings in any Court 
against any other party to that arbitration 
agreement (or any person claiming through or 
under that other party) in respect of any 
matter in dispute between the parties which 
the parties have agreed to refer to 
arbitration pursuant to that arbitration 
agreement, any party to those proceedings may 
at any time apply to the Court to stay those 
proceedings; and the Court shall, unless the 
arbitration agreement is null and void, 
inoperative, or incapable of being performed, 
make an order staying the proceedings . 

The Court may, in addition to any order made 
under sUbsection (1) of this section, make 
such other orders in relation to any property 
which is or may be the subject- matter of the 
dispute between the parties to the 
arbitration agreenent as it thinks fit. 

(3) Any order under subsection (1) or subsection 
(2) of this section may be made subject to 
such conditions as the Court thinks fit. 

(4) This section applies to every arbitration 
agreement which provides, expressly or by 
implication, for arbitration in any country 
other than New Zealand. 

(5 ) section 5 of the Arbitration Act 1908 shall 
not apply to any arbitration agreement to 
which this section applies." 

The applicant says that it is entitled as of right to a 

stay of the proceedings as, when the plaintiff seeks to 

enforce the arbitration agreement in its charter, it cannot 

be heard to argue that the agreement is null and void, 

inoperative or incapable of being performed. Thus the 

applicant says that on its face it can mak e out that the 

present position is within the terms of s. 4(1) of the 

relevant Act. 

The plaintiff says first that the application is 

misconceived, as the applicant is not a party to the 

arbitration proceeding and has no right to apply to this 
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a party to these proceedings and not the arbitration 

proceeding. There is no authority that the applicant mus t 

also be a party to the arbitration proceeding. The language 

in s. 4( 1 ) is very different from that of s. 5 of the 

Arbitration Act 1908, which specifically does not apply to 

any arbitration agreement ~o which s. 4 of the 1982 Act in 

question applies by virtue of the provi~ions of s. 4(5) of 

that latter Act . Thus the authorities cited on behalf of 

the plaintiff under s. 5 of the Arbitration Act 1908 are of 

no relevance in the present circumsta nces . 

The issue still arises whether the applicant is a party 

to these present proceedings. That point has not been 

argued before me, and I leave it open . Plainly the 

applicant claims to be a party to the present proceedings 

and has made an application in the course of those 

proceedings. Whether the applicant i s such a party is not, 

however, determined by this judgment . 

The plaintiff then says the re i s an onu s on the 

applicant to establish the a rbitration agreement is not null 

and void, i noperative or incapable of being performed in 

terms of s. 4(1) of the 1982 re levant Act. Thus i t is said 

that the app licant is not entitled to a stay . I find it 

difficult to accede to that argument. The plaintiff seeks 

to enforce the arbitration agreement and can hardly be heard 

to argue that it is fo r the applicant to establish these 

matters o r that it cannot be s o established. 

There is, however, clear evidence before the Court that 

the plaintiff's attempts to enforce the arbitration 

agreement have been nullified by the failure of the other 
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parties to respo nd to the plaintiff's a ctions to enforce it 

or to accept that it is applicable to them. 

The applicant in the present case ma y therefore be 

entitled to a stay on the proceedings under the prov isions 

of s. 4(1) of the Arbitration (Foreign Agreements and 

Awards) Act 1982, but I would not grant such a stay 

simpliciter but would make it subject to conditions under s. 

4(3) of that Act. I have hea rd no argument as t o 

conditions . Given the evidence before the Court, I would 

consider imposing conditions that either the arrest of the 

defendant ship continue unless security fo r the sum in issue 

in the arbitration i s made o r that security for that sum be 

made. I note that the applicant is not a party to the 

arbitration and the plaintiff has no remedies directly vis-

a-vis the applicant . 

THIRD I SSUE: I F THE PROCEEDINGS ARE STAYED. MUST THE ARREST 
BE SET ASIDE? 

The United Kingdom l a w i s clear, namel y that there is 

jurisdiction to keep the defendant vessel under arrest as 

security for the action in rem: The "Cap Bon" [ 1967 ] 

1 Lloyd's Rep 543 (Brandon J); The "Golden Trader" [ 1974] 

1 Lloyd's Rep 378 , [197 5 ] QB 348 (Brandon J) i The "Rena K" 

[1978] 1 Lloyd's Rep 454 , [ 1979] QB 377 (Brando n J); The 

"Vasso" (formerly "Andria" ) [1984 ] 1 Lloyd's Rep 235, [ 1984] 

QB 477 (Court of Appeal ); The Tuyuti [ 1984] 1 QB 838 (Court 

of Appeal). 

There are different views expressed in those decisions 

as to whether a writ of arrest can be maintained for the 

curcose . of obtainino c:;p ,-n'r"',r v i T" -=-" ~rh;+- "':''''; l'''"'I n hl1+' -Fro. .... 
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present purposes, given the effect of all the decisions, 

that is an academic question rather than a real question. 

The applicant argues that these authorities do not 

apply in New Zealand because of a suggested difference 

between the New Zealand and United Kingdom statutes. 

section 1 of the Arbitration Act 1975 (UK) provides: 

"1(1) 

(2 ) 

If any party to an arbitration agreement to 
which this section applies, or any person 
claiming through or under him, commences any 
legal proceedings in any court against any 
other party to the agreement, or any person 
claiming through or under him, i n respect of 
any matter agreed to be referred, any part y 
to the proceedings may at any time after 
appearance, and before delivering any 
pleadings or taking any other steps in the 
proceedings, app ly to the court to stay the 
proceedings; and the court, unless satisfied 
that the arbitration agreement is null and 
void, ~noperative or incapable of being 
performed or that there is not in fact any 
dispute between the parties with regard to 
the matter agreed to be referred, shall make 
an order staying the proceedings. 

This section applies to any a rbitration 
agreement which is not a domestic arbitration 
agreement; and neither section 4(1) of the 
Arbitration Act 1950 nor section 4 of the 
Arbitration Act (Northern Ireland) 1937 shall 
apply to an arbitration agreement to which 
this section applies. 

(3) In the application of this section to 
scotland, for the references to staying 
proceedings there shall be substituted 
references to sisting proceedings. 

(4) In this section 'domestic arbitration 
agreement' means an arbitration agreement 
which does not provide, expressly or by 
implication, fo r arbitration in a state other 
than the United Kingdom and to which neither 

(a) an individual who is a national of, or 
habitually resident in, any state other 
than the Un ited Kingdom; nor 

(b) a body corporate which is incorporated 
in, or. who.se central management and 
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control is exercised in, any state other 
than the Unit ed Kingdom; 

is a party at the time the proceedings are 
commenced." 

I can see no basis for distinguishing the provisions of 

the New Zealand statute from those of the United Kingdom 

statute . I can see no basis for distinguishing the 

decisions already cited. If anything, the position in New 

Zealand in respect of the powers of the Court is stronger 

than that in the United Kingdom, given the provisions of 

s . 4(3) of the Arbitration (Foreign Agreements and Awards) 

Act 1982 enabling the New Zealand Court to attach conditions 

to any stay, there being no such corresponding provision in 

the united Kingdom statute. 

FOURTH ISSUE : SHOULD THE ARREST OF THE DEFENDANT SHIP 
CONTINUE? 

I am satisfied, on the basis of the English 

authorities, and, in particular, the "Rena K" and Tuvuti 

decisions, that the issue i s a discretionary one depending 

on the circumstances in each particular case. 

In the present case any stay of t h e proceedings is 

unlikely to be final, given the inactivi ty of AARI and 

ROSHYDROMET in respect of the arbitration proceedings by the 

plaintiff. I am also satisfied that there ma y well be a 

judgment in the present proceedings to be satisfied . There 

must, at the very least, be doubt ~hether the parties to the 

arbitration agreement, AARI and ROSHYDROMET, are in a 

position to meet any jud gment or would do so in the absence 

of security. On the present application the plaintiff has 
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shown an openness in the material put before the Court by it 

which has not been matched by that of the applicant. 

The applicant ha s asked me not to draw any conclusion 

that the Government of the Russian Federation would not meet 

its financial obligations. I draw no such conclusion. The 

Government of the Russian Federation is not a party to these 

proceedings or to the arbitration proceedings. The 

applicant has emphasised it does not speak for that 

Government. I emphasise I make no findings of any kind in 

respect of that Government. 

The plaintiff may claim that Government is the 

beneficial owner of the ships in question, but that has not 

yet been determined. Nor has it been determined that that 

Government is necessarily a party to the charter which gives 

rise to the plaintiff's claim. The parties to the 

arbitration agreement are AARI and ROSHYDROMET, and not the 

Government of the Russian Federation. There is nothing 

before me to show any likelihood that they will meet any 

award in the arbitration, or indeed participate in it. In 

these circumstances the likelihood of any stay of the 

present proceedings being final is slight. 

I advert to what I said in relation to the conditions 

if a stay is imposed. I would exercise my discretion 

against releasing the defendant ship until proper security 

is given for the sum in dispute in the arbitration which may 

ultimately be the subject-matter of a judgment in rem in the 

present proceedings. 
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CONCLUSIONS 

The result is: 

1. The writ of arrest issued by t he plaintiff in respect 

of the defendant ship is not set aside and the release 

in respect of it is not ordered. 

2 . The application for a stay of the proceedings is 

adjourned to enable the partiei to . agree on conditions . 

If conditions can be agreed, an order can be made by 

consent. I f t he parties cannot agree, either party may 

apply for t he matter to be reinstated before me. 

COSTS 

The plaintiff i s entitled to its costs. Given the 

complexity and urgency of the matter and the multi-national 

nature of the proceeding, I fix such costs in the sum of 

$5,000 together with disbursements to be fixed by the 

Registrar under Item 34 of the Second Schedule to the High 

Court Rules i n the event o f a ny disagreement as to 

disbursements. That order is against the applicant. The 

costs are to be paid within 14 days. Unless the costs are 

paid, the applicant is debarred from taking further steps in 

respect of the proceeding. 

I was invited to make the costs costs in the 

proceedings. I have no knowledge of who is the true owner 

of the defendant ship. The applicant claims to have an 

interest in it. Whether that claim will ultimately be 

upheld only time will tell. I thus order as indicated . 
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Solicitors for plaintiff: 
Bell Gully BuddIe Weir, Wellington 

Solicitors for Far - Eastern Region Hyd rorneteorological 
Research Institute , Vlad ivostok : 

Rudd Watts & Stone, Wellington 
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2ND CAS E of Level I printed in FULL format. 

Marine Expeditions Inc v The ship Akademik Shokalskiy 

High Court (in Admiralty), Wellington 

1995 2 NZLR 743 

HEARING-DATES: 20,21 March 1995 

21 March 1995 

CATCHWORDS: 
Admiralty -- Sister ship jurisdiction -- Ship arrested in New Zealand as 

sister ship of ship alleged to be in control or possession of defendants to 
arbitration in London -- Party claiming to be owner of ship applying in New 
Zealand to set aside wr it of arrest -- Onus of proof -- Whether jurisdiction to 
arrest ship -- Admiralty Act 1973, ss 4( I )(h), 5(2) . 

Arbitration -- International arbitration agreements -- Arbitration in London 
against shipowners for breach of charter-party -- Shipowners not providing 
security -- Sister ship arrested in New Zealand -- Whether Shipowner entitled to 
stay of proceedings -- Whether Court able to direct security to be paid as 
condition of stay -- Arbitration (Foreign Agreements and Awards) Act 1982, s 4. 

HEADNOTE: 
The plaintiff commenced an arbitration in London against the shipowners 

Arctic and Antarctic Research Institute (AARI) and the Russian Federal Service 
for Hydrometeorology and Environmental Monitoring (ROSHYDROMET) for unlawful 
cance llation of the plaintiffs charter ofa ship (the London ship). As the 
plaintiff was unable to obtain security for the claim , it arrested the defendant 
ship in New Zealand as a sister ship to the London ship. Jurisdiction in rem 
was claimed under ss 4( I)(h) and, in particular, 5(2)(b)(ii) of the Admiralty 
Act 1973. which referred to any other ship beneficially owned by the same person 
liable on an action in personam in respect ofa ship over which the Court had 
juriSdiction in rem. Lloyd's Register of ships showed the government of the 
Russian Federation as the owner of the New Zealand ship. The Far-Eastern Region 
Hydrometeorolog ical Research Institute of Vladivostok (the applicant), claiming 
as owner of the defendant sh ip, applied (a) to set aside the writ and re lease 
the ship from arrest on the ground it was not a sister ship within 5 

5(2)(b)(ii), or (b) for a stay under s 4 of the Arbitration (Foreign Agreements 
and Awards) Act 1982. which provided for a stay of legal proceedings also 
subject to a foreign arbitration. 

Held : I An applicant to set as ide a wri t of arrest had the onus of proving 
the plaintiff had no arguab le case on liability. The standard or arguable case 
was a good arguable case or strong prima facie case rather than a serious 
question to be tried since the Court had to balance the plaintiffs rights 
against those with an interest in the ship being free from arrest. The 
plaintiff had an arguable case as to the defendant ship since it was arguable 
that (a) it had an action in personam against ROSHYDROMETas part of the 
Government of the Russian Federation and being the owner or in possession or 
control of the London ship when the cause of action arose, and (b) the defendant 
sh ip was beneficially owned by the Government of the Russian Federation at the 
time of the present action (see p 747 line 8, p 748 line 9). 
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Schwarz & Co (G rain) Ltd v St Elefterio ex Arion (Owners) The St Elefterio 
[1957] P 179; [1957]2 All ER 374. The Moschanthy [1971]1 Lloyd's Rep 37, The 
Gulf Venture [ 1984] 2 Lloyd's Rep 445 and Reef Shipping Co Ltd v The ship Fua 
Kavenga [1987] I NZLR 550 followed. 

The Aventicum [1978] I Lloyd's Rep 184 and The Maritime Trader [1981] 2 
Lloyd's Rep 153 not followed. 

2 Although the applicant was not a party to the arbitration, it was entitled 
to a stay of proceedings since s 4(1) of the 1982 Act penmitted a party to these 
proceedings to apply. However. the application would be adjourned to consider 
making a stay subject to condit ions under s 4(3) of the Act either that the 
arrest continue un less security for the claim was made or that security be made 
as the olher parties had null ified the plaintiff's attempts to enforce the 
arbi tration agreement. Further, the Court had a discretion to keep a defendant 
ship under arrest as security for an action in rem, which in this case, without 
security, would be exercised against release since a sray was unlikely to be 
final and there was doubt that AARI or ROSHYDROMET and no evidence that the 
Russian Federation would meet an award in the arbitration (see p 748 line 51, P 
749 line 22). 

The Rena K [1979] QB 377; [1979) 1 All ER 397 and The Tuyuti [1984] QB 838; 
[1984) 2 All ER 545 (CA) applied. 

Application to set as ide writ of arrest and release sh ip from arrest 
dismissed; application for stay of proceedings adjourned. 

CASES-REF-TO: 
Andria now renamed Vasso, The [1 984) QB 477; [1 984)1 All ER 1126 (CA). 

Cap Bon, The [1967) 1 Lloyd's Rep 543. 
Golden Trader, The [1 975) QB 348; [1 974) 2 All ER 686. 

INTRODUCTION: 
Appl ication This was an appl ication for a stay of adm iralty proceedings, to 

set as ide a writ of arrest and for re lease of a ship from arrest or for a stay 
of proceedings . 

COUNSEL: 
AD Ford and BR Piper for the plaintiff; AD MacKenzie and AJ Home for the 

Far-Eastern Region Hydrometeorological Research Institute. owner of the 
defendant ship (V ladivostok). 

JUDGMENT-READ: 
Cur adv vu lt 

PAN EL: Doogue J 

JUDGMENTBY-I : DOOGUEJ 

JUDGMENT-I : 
DOOGUE J: The plain ti ff has issued proceedings against and obtained a writ of 

arrest against the defendant ship. The Far-Eastern Region Hydrometeorologica l 
Research Institute, Vladivostok (the applicant) applies for orders first that 
the proceedings be stayed, secondly the writ of arrest issued with respect to 
the defendant ship be set aside. and thirdly that a release be issued with 
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respect to that sh ip. 

The application is brought upon the grounds that either the defendant ship is 
not a sister ship of the Akademik Shuleykin. to which the claim of the plaintiff 
relates. and is therefore not properly the subject-maner of an action in rem, 
or the proceedings relate to a claim wh ich is the subject of arbitration in 
London and the proceedings should be stayed under s 4 of the Arbitration 
(Foreign Agreements and Awards) Act 1982 and the vessel released from arrest in 
consequence of that stay. The plaintiff disputes these grounds of application. 

Background 

The plaintiff is a Canadian company which by a time chaner dated 2 May 1994 
chartered the Akademik Shuleykin for the period 5 June 1994 to I May 1995 {745} 
from the Arctic and Antarct ic Research Institute (AARI) and the Russian Federal 
Service for Hydrometeorology and Env ironmental Monitoring (ROSHYDROMET). The 
plaintiff chartered the Akademik Shuleykin to carry out tourist voyages in the 
northern hemisphere during 1994 and to Antarctica during 1994-95. 

On 15 June 1994 AARI and ROSHYDROMET delivered a lener to the plaintiff 
cancelling the charter. The plaintiff says that this was an unlawful 
cancellation of the chaner and that. as a result of that and the failure to 
perform, the plaintiff has suffered loss and damage in the sum ofNZ$I,387,165. 

Following the cancellation of the charter the plaintiff took steps to have 
the dispute between the parties referred to arbitration in London . If the 
plaintiffs evidence is correcl, AARI denies the existence of a valid 
charter-party or arbitration agreement, and the plaintiffs solicitors have had 
no response from ROSHYDROMET. The plaintiff has unsuccessfully endeavoured to 
obtain security from those two organisations for the amount claimed in the 
arbitration proceedings. 

On II November 1994 the plaintiff took out a writ of summons in rem in this 
Court against the Akademik Shuleykin and that vessel's alleged sister ships 
named therein, which included the defendant ship. 

• On 10 January 1995 the plaintiff says it arrested a further sister ship in 
Capetown. South Africa, but that that vesse l was subsequently released by order 
of the Court. The plaintiff has sought to put information before the Court as 
to that proceeding. The applicant objects to that information being treated as 
evidence as it is hearsay. I ignore the material put before this Court as to 
what occurred in respect of the South African proceedings. 

On 28 February 1995 the plaintiff obtained a warrant ofarrost out of this 
Court against the defendant ship in its capacity as a sister ship of the 
Akademik Shuleykin. That warrant was executed the same day. At that time the 
vessel was under subcharter from a head charterer. By agreement and a 
subsequent order of this Court of3 March 1995 the vessel was allowed to 
continue to Wellington. where it arrived on 7 March 1995, when the writ of 
arrest again became effective. 

The applicant claims that it is the owner of the defendant vessel. It filed 
its appl ication, which has led to the present hearing and decision. on 8 March 
1995. An amended application was filed on 10 March 1995. The parties have 
subsequently tiled their affidavits in su pport and opposition. 
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First issue: sister ship issue 

The plaintiffs claim is brought in reliance on ss 4(1)(h) and 5(2) of the 
Admiralty Act 1973. In particular, the plaintiff relies on proviso (b)(ii) ofs 
5(2) of that Act, the so-called "sister-ship provis ion" . Those statutory 
provisions provide: 

4. Extent of admira lty jurisdiction -- (I) The Court shall have jurisdiction 
in respect of the following questions or claims: 

(h) Any claim arising out of any agreement relating to the carriage of goods 
in a ship or to the use or hire of a ship: 

(2) In addition to the rights conferred by subsection (I) of this section, 
the admiralty jurisdiction of the High Court may be invoked by an action in rem 
in respect of all questions and claims specified in subsection (I) of section 4 
of this Act (except claims specified in paragraph (n) of that subsection): 

Provided that --

(b) In questions and claims specified in paragraphs (d) to (r) (except 
paragraph (n)) of subsection (I) of section 4 of this Act arising in {746) 
connection with a ship where the person who would be liable on the claim in an 
action in personam was. when the cause ofaetio" arose, the owner or charterer 
of. or in possession or in control of, the ship, the jurisdiction of the High 
Court may (whether the claim gives rise to a maritime lien on the ship or not) 
be invoked by an action in rem against --

(i) That ship if, at the time when the action is brought, it is beneficially 
owned as respects all the shares therein by, or is on charter by demise to, that 
person: or 

(ii) Any other ship which, at the time when the action is brought, is 
beneficially owned or on charter by demise as aforesaid." 

The jurisdiction provided by proviso (b)(ii) to s 5(2) extends the previous 
jurisdiction of the Court in certain cases to any ship in which the beneficial 
ownership is the same as the ship in respect of which the claim arises. 

TIle first question is the threshold question of the onus and standard of 
proof on this application . In this proceeding the answer to that question 
effectively determines the first issue. There are two views as to the onus of 
proof: 

I. It is for a defendant (or applicant) to make out that the plaintiff does 
not have an arguable case on liability. 

Fou r decisions support this view. They are: The St Elefterio [1957] P 179 
(Willmer J): The "Moschanthy" [1971]1 Lloyd's Rep 37 (Brandon J) (where the 
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reasoning in The St Elefierio was adopted and applied); The "Gulf Venture" 
[1984]2 Lloyd's Rep 445 (Sheen J) (where the language of Brandon J in The 
"Moschanthy" was adopted and app lied): Reef Shipping Co Ltd v The ship "Fua 
Kavenga" [1987] I NZLR 550 (Smellie J) (where the cases just mentioned were 
relied upon by agreement of the panies). It appears that neither of the 
dec isions taking a contrary view. inc luding one of Sheen J himself. were cited 
to that Judge during the course of The "G ulf Venture" hearing or to Smellie J in 
Reef Shipping. In that case Smellie J was not obliged to make the decision 
which I have to make in these proceedings. 

2. It is for the plaintiff to establish his case on the balance of 
probabiJ ities. 

Two decisions suppon this approach: The "Aventicum" [1978]1 Lloyd's Rep 184 
(Slynn J) (where it appears The St Elefterio and The "Moschanthy" decisions were 
not referred to the learned Judge); and The "Maritime Trader" [1981]2 Lloyd's 
Rep 153 (Sheen J) (where in obiter dicta The "Aventicum" was followed but in the 
absence of reference to The St Eleflerio and The "Moschanthy" decisions). 

Mr MacKenzie for the applicant understandably submits I should follow the 
latter line of authority, accepting, however, that he must concede for present 
purposes that the claim in personam by the plaintiff can be made out. Equally 
understandably, Mr Ford for the plainti ff submits I should fo llow the former 
line of authorit ies, supponed, as it is, in panicular, by the judgment of 
Smellie J in the Reef Shipping case. It is cenainly understandable the 
plaintiff should proceed on the basis that that case correctly states the law of 
New Zealand. 

As already indicated. this issue is vinually determinative in this case 
because, however viewed, the evidence before the Court ra ises an arguable case 
by the plaintiff in respect of the defendant ship, but it is hardly sufficient 
to prove that case on a balance of probabilities. 

I prefer the line of authorit ies which make it incumbent upon the defendant 
to show the plaintiff has no arguable case. As already noted. the proviso in 
quest ion to s 5(2) of the Act en larged the admiralty jurisdiction of the Coun . 
A plaintiffs substantive rights can hardly expect to be determined on an 
application of the present son. In brief, these are the justifications for the 
views underlying the former line of authorities. S lynn J in The "Aventicum" d id 
not have the benefit of the {747} earlier authorities. His proposition to the 
contrary is without supponing reasoning or authority. Mr MacKenzie says a 
sister shi p is in a different position from the original ship giving rise to the 
claim. The statute recognises no such difference. Mr Justice Sheen's comments 
in The "Maritime Trader" were obiter. He merely followed what had been said in 
The "Aventicum" without considering the more reasoned approach adopted in the 
other line of authority. He chose to take that more reasoned approach in his 
later decision in The "Gulf Venture!!. 

I accordingly look at the issue as one of whether the appl icant has 
established the plaintiff has no arguable case. None of the authorities refers 
to the appropriate standard of arguable case. I bear in mind that the plaintiff 
seeks to maintain the arrest ofa vessel other than the one in respect of which 
its claim lies. For myself, in applying the test of whether there is an 
arguable case, I view the situation as more akin to that arising on applications 
for Mareva injunctions (the need for a good arguable case) or an Anton Piller 
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order (an extremely strong prima facie case) than the s ituation wh ich arises on 
the standard interim or interlocutory injunction (a serious question to be 
tried). The Court has to balance the rights of the party bringing its claim in 
reliance upon the sister ship provision with the rights of the parties with an 
interest in the particular ship to have it free from arrest unless the plaintiff 
has got an arguable case. 

The plaintiff in its proceedings has to prove: 

I. The party wh ich would be liable on its claim in its action in personam. 

The evidence before the Court is that that is AARl and ROSHYDROM ET. The 
plaintiff claims that this is effectively the Government of the Russian 
Federation. There is some evidence that ROSHYDROMET is an arm of the Government 
orthe Russian Federation. whateverthe position of AARl. Certainly upon the 
evidence before the Court. in particular the ev idence of a Russian lawyer, 
Alexander Golubnichy, the plaintiff has established an arguable case, however 
viewed. that ROSHYDROMET is an arm of the Government of the Russian Federation 
and that it has a case against it in personam. 

2. The Government of the Russian Federation was at the time when the cause of 
action arose the owner or in possession or control of the vessel in connection 
with which the plaintiffs claim arose. the Akademik Shuleykin. 

Given that the charter was in part by ROSHYDROMET, the evidence of the same 
Russian lawyer that. if the vesse l is owned by either AARl or ROSHYDROM ET, the 
Government of the Russ ian Federation is the true and ultimate owner of the 
vessel. the plaintiff has aga in established that it has an arguable case. 
however viewed. in respect of th is matter. There is also other evidence to 
which the plaint iff points in respect of this matter, which [do not find it 
necessary to traverse. 

3. The defendant ship was at the time when the action was brought by the 
plaintiff on I I November 1994 beneficially owned by the Government of the 
Russ ian Federation . 

• The vessel is in New Zealand by virtue of a charter between the applicant and 
others. It was shown in the Lloyd's Register as being owned by the Government 
of the Republic of Russia through ROSHYDROMET until the end of 1994. There is 
evidence from the same Russ ian lawyer that the mere fact that a ship's 
certificate has been issued in the name of the applicant is not conclusive of 
ownership and that this vessel. like the Akademik Shuleykin, comes within a 
definition of "objects of state property". [t is said for the applicant that it 
has a separate legal existence and that beneficial ownership of the vessel rests 
in it and any interest the Government of the Russian Federation may have in the 
applicant cannot affect that. This is in re liance upon an affidavit from the 
applicant's own Russ ian lawyer. wh ich {748) is perhaps more to be noted for what 
it does not say than for what it says. There is evidence from Mr Go lubnichy 
that the Government of the Russian Federation has an interest as owner in the 
defendant ship. The substance of his evidence is such that in terms of New 
Zealand law that would be treated as a beneficial interest as owner. There is, 
however viewed. an arguable case the Government of the Russian Federation has a 
beneficial in terest as owner in the defendant ship. 
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Thus the plaintiff has put before the Court evidence which establishes to my 
satisfaction that it has an arguable case to the standard already identified 
that the defendant ship is a sister ship of the ship in respect of which its 
claim arises and that that ship is either owned by or in the possession or 
control of the party against which its claim in personam arises. Certainly the 
applicant has not established that the plaintiff does not have an arguable case 
in accordance with the line of authority already cited. 

Second issue -- stay of proceedings 

For the purposes of this argument, but not otherwise, the applicant concedes 
the plaintiff can establish the party liable on the plaintiffs claim in 
personam is the Government of the Russian Federation and that both vessels in 
issue are beneficially owned by that government. This issue arises under s 4 of 
the Arbitration (Foreign Agreements and Awards) Act 1982. That section 
provides: 

• 4. Power of Court to stay Court proceed ings in respect of matters subject to 

• 

an arbitration agreement -- ( I ) I f any party to an arbitration agreement to 
wh ich this section applies (or any person claiming through or under that person) 
commences any legal proceedings in any Court against any other party to that 
arbitration agreement (or any person claiming through or under that other party) 
in respect of any matter in dispute between the parties which the parties have 
agreed to refer to arbitration pursuant to that arbitration agreement, any party 
to those proceedings may at any time apply to the Court to stay those 
proceedings; and the Court shall , unless the arbitration agreement is null and 
void, inoperative, or incapable of being performed, make an order staying the 
proceedings. 

(2) The Court may, in addition to any order made under subsection (I) of this 
section. make such other orders in relation to any property which is or may be 
the subject-matter of the dispute between the parties to the arbitration 
agreement as it thinks fit. 

(3) Any order under subsection (I) or subsection (2) of this section may be 
made subject to such conditions as the Court thinks fit. 

(4) This sect ion applies to every arb itration agreement which provides, 
expressly or by implication, for arbitration in any country other than New 
Zea land. 

(5) Section 5 of the Arbitration Act 1908 shall not apply to any arbitration 
agreement to which this section applies. 

The applicant says that it is enti tled as of right to a stay of the 
proceedings as, when the plaintiff seeks to enforce the arbitration agreement in 
irs charter, it cannot be heard to argue that the agreement is null and void. 
inoperative or incapable of being performed. Thus the applicant says that on 
its face it can make out that the present position is within the terms of s 4( I) 
of the relevant Act. 

The plaintiff says first that the application is misconceived, as the 
applicant is not a party to the arbitrat ion proceeding and has no right to apply 
to this Cou rt to stay these proceedings. However, s 4( I) refers to a party to 
these proceedings and not the arbitration proceeding. There is no authority 

 
New Zealand 

Page 26 of 40

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 

PAGE 38 
1995 2 NZLR 743 

that the applicant must also be a party to the arbitration proceeding. The 
language in s 4( I) is very different {749} from lhat of s 5 of the Arbitration 
Act 1908. which specifically does not apply to any arbitration agreement to 
which s 4 of the 1982 Act in question applies by virtue of the provisions ofs 
4(5) of that latter Act. Thus the authorities cited on behalf of the plaintiff 
under s 5 of the Arbitration Act 1908 are of no relevance in the present 
circumstances. 

The issue still arises whether the applicant is a party to these present 
proceedings. That point has not been argued before me. and I leave it open. 
Plainly the applicant claims to be a party to the present proceedings and has 
made an application in the course of those proceedings. Whether the applicant 
is such a party is not. however. determined by this judgment. 

The plaintiff then says there is an onus on the applicant to establish the 
arbitration agreement is not null and void, inoperative or incapable of being 
performed in terms ofs 4(1) of the 1982 relevant Act. Thus it is said that the 
appl icant is not entit led to a stay. I find it difficult to accede to that 
argument. The plaintiff seeks to enforce the arbitration agreement and can 
hardly be heard to argue that it is for the applicant to establish these matters 
or that it cannot be so established. 

There is. however. clear evidence before the Court that the plaintiffs 
attempts to enforce the arbitration agreement have been nullified by the failure 
of the other parties to respond to the plaintiffs actions to enforce it or to 
accept that it is app licable to them. 

The applicant in the present case may therefore be entitled to a stay on the 
proceedings under the provisions ofs 4(1) of the Arbitration (Foreign 
Agreements and Awards) Act 1982. but I would not grant such a stay simpliciter 
but would make it subject to conditions under s 4(3) of that Act. I have heard 
no argument as to conditions. Given the evidence before the Court. I would 
consider imposing conditions that either the arrest of the defendant ship 
continue unless security for the sum in issue in the arbitration is made or that 
security for that sum be made. I note that the applicant is not a party to the 
arbitration and the plaintiff has no remedies directly vis-a-vis the applicant . 

Third issue: if the proceedings are stayed, must the arrest be set aside? 

The United Kingdom law is c lear. namely that there is jurisdiction to keep 
the defendant vessel under arrest as security for the action in rem: The "Cap 
Bon" [19671 1 Lloyd's Rep 543 (Brandon J); The "Golden Trader" [1975] QB 348 
(Brandon J); The "Rena K" [1979] QB 377 (Brandon J); The Andria now renamed 
Vasso [1984] QB 477 (CA); The Tuyuti [1984] QB 838 (CA). 

There are different views expressed in those decisions as to whether a writ 
of arrest can be maintained for the purpose of obtaining security in an 
arbitration. but for present purposes, given the effect of all the decisions, 
that is an academic question rather than a rea l question. 

The applicant argues that these authorities do not apply in New Zealand 
because of a suggested difference between the New Zealand and United Kingdom 
statutes. Section I of the Arbitration Act 1975 (UK) provides: 
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( I) If any party to an arbitration agreement to which this section applies. 
or any person claiming through or under him. commences any legal proceedings in 
any court against any other party to the agreement, or any person claiming 
through or under him. in respect of any matter agreed to be referred. any party 
to the proceedings may at any time after appearance. and before delivering any 
pleadings or taking any other steps in the proceedings, apply to the court to 
stay the proceedings; and the coun, unless satisfied that the arbitration 
agreement is null and void, inoperative or incapable of being performed or that 
there is not in fact any dispute between the panies with regard to the matter 
agreed to be referred. shall make an order staying the proceedings. 

{750} (2) This section applies to any arbitration agreement which is not a 
domestic arbitration agreement; and neither section 4( I) of the Arbitration Act 
1950 nor section 4 of the Arbitration Act (Nonhern Ireland) 1937 shall apply to 
an arbitration agreement to which this section applies. 

(3) In the application of this section to Scotland. forthe references to 
staying proceedings there shall be substituted references to sisting 
proceedings. 

(4) In this section "domestic arbitration agreement" means an arbitration 
agreement which does not provide, expressly or by implication. for arbitration 
in a tate other than the United Kingdom and to which neither--

(a) an individual who is a national of, or habitually resident in, any State 
other than the United Kingdom; nor 

(b) a body corporate which is incorporated in. or whose central management 
and control is exercised in. any State other than the United Kingdom ; 

is a party at the time the proceedings are commenced. 

I can see no basis for distinguishing the provisions of the New Zea land 
statute from those of the United Kingdom statute. I can See no basis for 
distinguishing the decisions already cited. Ifanything, the position in New 
Zealand in respect of the powers of the Coun is stronger than that in the 
United Kingdom, given the provisions ofs 4(3) of the Arbitration (Foreign 
Agreements and Awards) Act 1982 enabling the New Zealand Coun to attach 
conditions to any stay, there being no such corresponding provision in the 
United Kingdom statute . 

Founh issue; should the arrest of the defendant ship continue? 

I am satisfied, on the basis of the Engl ish authorities. and. in panicular. 
the "Rena K" and Tuyuti decisions, that the issue is a discretionary one 
depending on the circumstances in each particular case. 

In the present case any stay of the proceedings is unlikely to be final . 
given the inactivity of AAR! and ROSHYDROMET in respect of the arbitration 
proceedings by the plaintiff. I am also satisfied that there may well be a 
judgment in the present proceedings to be satisfied. There must, at the very 
least. be doubt whether the panies to the arbitration agreement, AAR! and 
ROSHYDROMET. are in a position to meet any judgment or would do so in the 
absence of security. On the present application the plaintiff has shown an 
openness in the material put before the Coun by it which has not been matched 
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by that of the applicant. 

The applicant has asked me not to draw any conclusion that the Government of 
the Russian Federation would not meet its fi nancial obligations. I draw no such 
conclusion . The Government of the Russian Federation is not a party to these 
proceedings or to the arbitration proceedings. The applicant has emphasised it 
does not speak for that government. I emphasise I make no findings of any kind 
in respect of that government. 

The plaintiff may c la im that government is the beneficial owner of the ships 
in question. but that has not yet been determ ined. Nor has it been determined 
that that government is necessari ly a party to the chaner which gives rise to 
the plaintift's c laim. The parties to the arbitration agreement are AARl and 
ROSHYDROMET, and not the Government of the Russian Federation . There is nothing 
before me to show any likelihood that they will meet any award in the 
arbitration. or indeed participate in it. In these circumstances the likel ihood 
of any stay o f the present proceedings being final is slight. 

I advert to what I said in relation to the conditions if a stay is imposed. 
I wou ld exercise my discretion against releasing the defendant ship until proper 
security is given for the sum in dispute in the arbitration which may ultimately 
be the subject-matter of a judgment in rem in the present proceedings. 

{75 1} Conclusions 

The resu It is: 

I . The writ of arrest issued by the plaintiff in respect of the defendant 
ship is not set aside and the release in respect of it is not ordered. 

2. The app lication for a stay of the proceedings is adjourned to enable the 
parties to agree on conditions. If conditions can be agreed, an order can be 
made by consent. If the parties cannot agree, either party may apply for the 
matter to be reinstated before me. 

Costs 

The plaintiff is entitled to its costs. G iven the complexity and urgency of 
the matter and the multinational nature of the proceeding, 1 fix such costs in 
the sum 0($5000 together with disbursements to be fixed by the Registrar under 
Item 34 of the Second Schedule to the High Court Rules in the event of any 
disagreement as to disbursements. That order is aga inst the applicant. The 
costs are to be paid within 14 days. Un less the costs are paid, the applicant 
is debarred from taking further steps in respect of the proceeding. 

I was invited to make the costs costs in the proceedings. I have no 
knowledge of who is the true owner of the defendant ship. The applicant claims 
to have an interest in it. Whether that claim wi ll ultimately be upheld on ly 
time will tell. I thus order as indicated . 

DI SPOS ITI ON: 
Application to set aside writ of arrest and release ship from arrest 

dismissed: app lication fo r stay of proceedings adjourned. 
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SOLICITORS: 
Solicitors for the appellant: Bell Gully Buddie Weir (Wellington); Solicitors 

for the Far-Eastern Region Hydrometeorological Research Institute (Vladivostok): 
Rudd Wans & Stone (Wellington) . 

• 

• 
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IU TilE IUGH COURT or llP~ ZeAl.WP 
WELt.I NGTON REGISTRY 

AD UO . 294 
ApMIRALTY ACTIon IN 8EH 

BETWEeN MARIN& EXPEPITIONS INC 

Plal ntitC 

ULQ THE SHIp IIAKAPEHIK SHOKM,SKIY " 

Defendant 

Hearing: 20 March 1995 

Counsel: A.D. Ford with B.R. Piper tor plaintift 
./ ... . 0 . MacKenzie with A.J . Horne tor Far-Eastern 

Region Hydrometeoroloqical Research Institute, 
Vladivostok 

Judgment: 21 Harch 1995 

JUDGMENT or DOOGUE J 

INTRODYCTION 

The plaintiff has issued proceedings against and 

obtained a writ oC arrest against the detendant ship . The 

Far-Eastern Region Hydrometeorological Research Institute, 

Vladivo5tok ("the applicant") applies tor orders first that 

the proceedings be stayed, secondly the writ ot arrest 

issued with respect to the defendant ship be set aside, and 

thirdly that a release be issued with respect to that ship . 

The application i s brought upon the grounds that either 

the defendant ship is not a sister ship of the "~kademik 

Shuleykin", to whlch the clal. of the plaintiff relat •• , and 

i5 therefore not properly the subi.ct-~atter of an action in 

r •• , or the proceedings relate to • clain which is the 
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subject ot arbitrat i on in London and the proceedings should 

be stayed under s . 4 ot the Arbitration (foreiqn Agreements 

and Awards) Act 1982 and the vessel released troN arrest in 

consequence ot that stay. The plaintiff disputes these 

qrounds ot application. 

BAClSGROUllp 

The plaintiff is a canadian company which by a time 

charter date.d 2 Hay 1994 chartered the "~cademik Shuh,ykin" 

for the period 5 June 1994 to I May 1995 from the Arctic and 

I.ntarctic Re s earch Institute (""ARI") and the Russian 

federal Service lor Hydrometeorology and Environ~ental 

Honitoring ("ROSHYOROHET 't ). The plaintift chartered the 

'tAkaderdk Shuleykln lt to carry out tourist voyages in the 

northern he.isphere during 1994 and to Antarctica during 

1994 -1995. 

On 15 June 1994 "ARt and ROSHYOROHET delivered a latter 

to t he plaintiff cancelling the charter . The plaintift says 

that this va~ an unlawful cancellation of the charter and 

that, as a result at that and the failure to perforM, the 

plaintiff has suttered 10s9 and damage in the sum of 

$NZl,J87,165 . 

roll oving the cancellation at the charter the plaintitf 

took steps to have the dispute between the parties referred 

to arbitration in London. It the plaintiff's evidence is 

correct , AARI denies the existence of a valid charter - party 

or arbitration agreement, and the plaintiff's solicitors 

have had no response from ROSHYOROHET. The plainti!t has 

unsucoessfully endeavoured to obtain security from those two 

• 

organisations (or the amount clai~ed 1n the arbitration 

proceedings . 

On 11 November 1994 the plaintiff took out a writ ot 

sununons in rem in this Court against the " Akademik 

Shuleykin 'l and that vassel's alleged sister ships nallled 

therain, which included the defendant ship . 

On 10 January 1995 the plaintiff says it arrested a 

further sister ship in Capetown, South Atrica, but that that 

vessel was subsequently released by o rder ot the court. The 

plaintIff has sought to put information before the Court as 

to that proceeding . The appl i cant objects to that 

intormation being treated as evidence as it is hearsay . 

ignore the material put before this Court as to what 

occurred in respect at the South Atrican proceedings. 

On 28 February 1995 the plaintitt obtained a warrant at 

arrest out of this Court aqainst the detendant ship in its 

capacity as a sister ship ot the u"kademik Shul.eykint' That 

, . 

warrant was executed the same day. At that ti~e the vessel 

was under subcharter tram a head charterer . By agreement 

and a subsequent order of this Court at J Harch 1995 the 

vessel was allowed to continue to Wellington, where it 

arrived on 7 March 1995, when the writ at arrest again 

becaMe effective . 

The applicant claims that it is the owner of the 

defendant vessel . It tiled its appl.ication , which has led 

to the present hearinq and decision . on 8 March 1995 . An 

amended application was tiled on 10 Harch 1995. The parties 

have subsequently tiled their affidavits In support and 

opposition . 

• ~ 
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rIBST ISSUE: SI SItR SHIP ISSU[ 

The plaintiff' s c lai n Is brought i n relianc e on 

ss 4 (1) ( h ) end 5( 2 ) of the Ad miralty Act 197), In 

particular, the p la i nt i f! relies on prov iso (bl{i!) of 

s. 5(2) of that Ac t . the so-c alled "sister ship provisio n". 

Those statutory provisions pr ovi de! 

"4 (1) 

"5 (21 

The court shall have jur~5dlction In respect 
of the tollowlnq question. or cllims : 

(hi Any claim Irising out of any agree_ent 
relating to .the carriage of goods in a 
ship or to the us. or hire of • ship: 

" 
In addition to the riqhts conferred by 
subsection (1) of this section, the adairalty 
jurisdiction of the " High Court .ay be invoked 
by an actiun In rem In respect of all 
questions ana clal~s specified in subsBction 
(1) of .ection 4 of this ~ct 'except clata, 
specified in para9raph (n) of that 
subsection) : 

Provided that -

{al 
(b) In questions and claims specified in 

paragraphs {dl to {rl {except 
paragrlph (n)) of subsection (1) at 
aection 4 of this Act arising in 
connection with a ship where the person 
who would be liable on the clai. in an 
action In perlona. was, when the cause 
of action arose, the owner or charterer 
of, or in po •••• sion or In control ot, 
the ship, the jurisdiction of the Hiqh 
Court .ay (whether the claim gives ria. 
to • "aritl •• lIen on the ship or not) 
be invok.d by an action in re~ against -

{ i I That ship if , at the ti~e vhen the 
action is brought. it 1. 
ban.rieially owned as respects all 
the share. therein by, or i. on 
charter by deaiae to, that perlon; 
or 

• 

5 

(1i) Any other ship whi c h, at the time 
when the action 1s brou9ht, 1s 
beneficially owned or on charter by 
demise as aforesaid . " 

The jurisdiction provided by prov iso (b) (ii) to s. 5(2) 

extends the previous jurisdiction of the Court in certain 

cases to any ship in which the beneficial ownership is the 

sane as the ship in respect or which the claim arises . 

The first qu~stion is the threshold question ot the 

onus and standard of proof on this application. In this 

proceeding the ans~er to that question e(fe ~tively 

determines the first issue . There are two views as to tbe 

onus of proof: 

1. ,It is for a defendant (or applicant) to make out that 

the plaintiff ·does not have an ar9uable case on 

liability. 

Four decisions support this view. They are: ThA 
, 

St Elefterio [19571 P . 119 (Willmer JI; ~ 

"Hoschonthy" {1971] 1 Lloyd's Rep )7 (Brandon J) (where 

the reason i ng in the St tlctterio was adopted and 

appliedl; The "Gulf Venture" [1984) 2 Lloyd's Rep U5 

(Sheen J) (where the languaqe of Brandon J in Inc 

"Hoschantby" was adopted and applied); Reet Shipping Co 

Ltd v The Ship "rUB Kayenge" (1987) 1 NZLR 550 

(S.ellie J) (where the cases just ~.ntloned were relied 

upon by agreement at the parties). It appears that 

neither of the decisions takin9 a contrary vie~. 

including on. ot Sheen J hi~s.lf. were cited to that 

Judge during the cour •• of Th. Reule y.ntyre" h •• rin9 

Or to S •• lll. 3 in Ba.e Shipping. In that ca •• 

• 
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Smellie J was not obliged to make the decision ~hich 1 

have to ~aka in these proceedings . 

[t is tor the plaintit! to estabLish his case on the 

balance ot pOrobabilltl.so 

Two decisions support this approach: IhA 

"Aventicum" (1978) 1 Lloyd's Rep 184 (Slynn J) (vhare it 

appears The St [lerterio and The "t'09chanthy" decisions 

were not referred to the learned Judge); and IhA 

UMaritime Trader" (1981) 2 Lloyd's Rep 15) (Sheen 

J) (where in obiter dicta The "Ayenticum" was followed 

but in the absence of relerence to The St Eletterio and 

The "Hoscha nthy" decisions). 

Hr Hac1('enzul Cor the appllcaT,t .~~eTstandllbly submits f 

should follow the latter line of iuthority, acceptinq, 

however, that he Must concede for present purposes that the 

claim in personam by the plaintiff can be made out. Equally 

understandably, Mr Ford for the plaintiff sub~its I should 

follow the tormer line ot authorities, supported, as it is, 

in particular. by the judgnent at Snellie J in the BAA! 

Shipping case. [t is certainly understandable the pIa inti!! 

should proceed on the basis that that case correctly states 

the law of New Zealand. 

As already indicated , this issue i9 virtually 

determinative in this case becausB, however vie~ed, the 

evidence before the Court raises an arguable case by the 

plaintiff in respect of the defendant ship, but it is hardly 

surticient to prove t hat case on a balance of probabilities . 

• 

I p~efer the lIne of authorities which make it 

incumbent upon the defendant to ShOll the plaint if! has no 

arguable cas.. As already noted, the proviso In question to 

s. 5(2) at the Act enlarged the Admiralty jurisdiction ot 

the Court. A plaintiff's substantive rights can hardly 

expect to be determined on an application of the present 

sort. tn brief, these are the justifications tor the views 

underlying the tormer line of authorities. Slynn J 1n IhA 

"AventiculIlU did not have the benef it of the earlier 

authorities. His proposition to the contrary is without 

supporting reasoning or authority. Hr Hackenzie says a 

sister ship is in a different position from the ori9in~1 

ship qivinq rise to the claim. The statute recoqnises no 

such aifCerence. Mr Justice Sheen's comments in IhA 

"Hariti •• Trader" were obiter. He ... rely followed what had 

been said in The -hventicum" without conSidering the more 

reasoned approach adopted in the other line ot authority . 

He chose to take that more reasoned approach in his later 

decision in The IICuH Venture". 

I accordingly look at the issue as one of ~hether the 
, . 

applicant has established the plaintiff has no arquable 

easa. None of the authorities reters to the appropriate 

standard of arguable c ase. I bear in mind that the 

plaintiff seeks to maintain the arrest ot a ves9al other 

than the one in respect of which ita claim 11e9. For 

myself. In applying the test of whether there is an arguable 

cas., [ view the situation as more akin to that arising on 

applications tor Mareva injunctions (the need tor a good 

arguable c ase) or an Anton Piller order (an extremely stronq 

• ~ 
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pri ma facie c ase ) than t he situation which arises on the 

standard interim or interlocutory injunction (a serious 

question to be tried) . The Court has to balance the rights 

of the party bringi.ng its claim i n reliance upon t.he s ister 

ship provision with the rights of the parties with an 

interest in the particular ship to have it tree from a r rest 

unless the plaintiff has qot an arquabl~ case . 

1. 

2 . 

The plaintiff in its procaedin98 h •• to prove: 

The party which would be liable on its claim in its 

action in personam. 

The evidence before the court is that that i& AARI 

and ROSHYDROHET. The plaintiff claims that this is 

etfec tively the Governa.nt of the Russian Federation. 

There is sOlie evidence that · ROSU'tDROHET Is an arm of 

the Govern~ent of the Russian Federation, whatever the 

position of AARI . Certainly upon the evidenca before 

the court, in particular the evidence of a Russian 

lawyer, Alexander Colubnic hy, the plaintitf has 

established an ar9uable case , however viewed, that 

ROSHYOROMET is an ar~ of the Govern~ent of the Russian 

rederation and that it has a cas. 8qa i nst it in 

per500al1l • 

The Government ot the Russian Tederation was at the 

tiae when the cause of action arose the owner Dr in 

possession or con~rol of the vessal in connection ~lth 

which the plaintiff's clai .. arose, the "Akademik 

Shuhykin" • 

Given that tne charter waa In part by ROSHYDROHET, 

the evidence of the sallIe Rus,ian lawyer that, .if the 

• 

9 

vessel is owned by either AARI or ROSHVDROHtT. the 

Government of the Russian federation is the true and 

ultimate owner of the .vessal, the plaintiff has again 

e6tablished that it has an arguable case, however 

viewed, in respect at this ~atter. There Is also other 

evidence to which the plaintiff points in respect of 

this matter, which I do not find it nece ••• ry to 

traverse. 

). The defendant ship was at the time when the action was 

brought by the plaintiff on 11 Nove.her 1994 

: beneficially owned by the Covernraent of the Russian 

Federation . 

The vessel is in Uew ~ea land by virtue of a 

charter between the applicant and others. It wa •• hown 

in the Lloyd's Register as being owned by the 

Government of the Republic ot Russia through 

ROSHYDROHET until the end of 1994. There i& evidence 

troll the same Rusaian lawyer that the .ere teet that a 

ship ' s certificate ha, been issued in the na_e of the 

applicant is not conclusive of ownership and that this 

vessel . like the "Akademik Shuleykin·, coaes within a 

definition of "objects of stat. pr~rty· . It is .aid 

for the applicant that it hiS a separate leqal 

existence and that beneficial ownership of the v.s.el 

rests in it and any interest the GoY.rnaent of the 

Russian Federation aay have in the applicant cannot 

affect that. This Is in reliance upon an affidavIt 

fro. the applicant's own Ru •• lan lawyer, which i. 

perhaps :IIore to be noted for .what It doe. not .ay than 

• 
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tor ~hat it says. There is evidence Crom He Golubnlchy 

that the Governnent of the Russian rederation has an 

interest as owner In the defendant ship . The substance 

o! his evidence is such that in ter~. of Haw Zealand 

law that would be treated as a benaficial interest as 

owner. There is, however viewed, an arguable case the 

Govern~ent ot the Russian rederati9n has a beneficial 

interest as OWner in the defendant ship. 

Thus the plaintift has put before the Court evidence 

whi ch establishes to my sat isfaction that it has an arguable 

case to the standard already identified that the defendant 

ship is a sister ship of the ship in respect at which its 

claim arises and that that ship is either owned by or in the 

possession or control of the party against which its claim 

in persona~ arises . certainly the applicant has not 

established that the plaintitf does not have an arguable 

case in accordance with the line of authority already cited. 

SECONP ISSUE - StAY OF PROCEEpINGS 

For the purposes at this argument, but not otherwise, 

the applicant concedes the plaintitf can establish the party 

liable on the plaintiff's claim 1n p.rsona~ is the 

Government at the Russian Federation and that both vessels 

in issue are beneficially owned by ~hat Governmen~. This 

issue arises under s. 4 of the Arbitration (foreign 

Agreements and Awards) Act 1982. That section provides: 

"4 ( 1 ) If any party to an arbitration agree~.nt to 
which this section appll •• (or any person 
claiming throuqh o r under that person, . 

• 

\I 

con~ences any legal proceedings in any Court 
against any other party to that arbitration 
agreement (or any parson claiming through or 
under that other party) in respect of any 
•• tter in dispute betwe.n the parties which 
the parties have agr •• d to ratar to 
arbitration pursuant to that arbitration 
agr •• ment, any party to those proceedings ftay 
at any tima apply to the Court to stay tho •• 
proceedings; and the Court .hall, unlass the 
arbitration agreement is null and void, 
inoperative, or incapable of being pertormed, 
make an order staying the proceedings . 

(2) The Court may, in addition to any order .ade 
under subsection (1) ot this section , make 
such other orders In relation to any property 
which 1s or may be the subject-~atter ot the 
dispute between the parties to the 
arbitration agreenent as it thinks fit. 

(J) Any order under sUbsection (1, or SUbsection 
(2) of this section may ba nade SUbject to 
such cond itions as the Court thinks fit. 

(4) This section applies to every arbitration 
agree_ent which provides, expressly or by 
implication, tor arbitration in any country 
other than New Zealand . 

(5) Section 5 ot the Arbitration Act 1908 shall 
not apply to any arbitration aqreem@nt to 
which this section appli@s." 

The applicant says that it is entitled as of right to a 

stay ot the proceedings as, when the plaintiff seeks to 

enforce the arbitration agreement in its c harter , it cannot 

be heard to argue that the agreement is null and voId, 

inoperative or incapable of be ing performed . Thus the 

applicant says that on its face it can make out that the 

present position is within the terms of s . 4(1, at the 

relevant Act. 

The plaintiff says first that the application is 

misconceived, as the applicant 1s not a party to the 

arbitration proceoding and has no right to apply to this 

cou rt to stay these proceedings . However , s . 4(1) refers to 

• \\ 
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a party to these pr oc eedings and not the ar bitrat i on 

proce eding . There is no authority that the applicant mus t 

also be a party t o the arbitration proceeding . The language 

in s . 4(11 is ve r y difterent fro m that of s. Sot the 

Arbitration Act 1908, whi ch specifically does not apply to 

any arbitration agreement to I~ hich s. " ot the 1982 Act in 

question applies by vir tue of the provis.iong of s. 4 (51 ot 

that latter Act. Thus the authorities cited on behalt o C 

the plaintiff under s. 5 of the Arbitration Act 1908 are of 

no relevance in the present clrcu~stances . 

The issue sti ll arises whether the applIcant is a party 

to theca present proceedings. That point has not be.n 

argued before me , and I leave it open . PlaInly the 

applicant c laims to be a party to the present proceedings 

and has ~ade an application in the course of thoae 

proceed ings. Whether the applicant is such a party i. not. 

ho~ever, determined by this judq.ent . 

The plaintiff then says there is an onus on the 

applicant to establish the arbitrat ion agreement 1s not null 

and void, inoperative or incapable of being performed In 

tent s of s. 4(11 of the 1982 relevant Act. Thus it is said 

th at the appli can t is not entitled t o a stay. I tind it 

difficult to accede to that arqument . The plaintiff seeks 

to en fo rce the arbitration a9ree~ent and can hardly be heard 

to arque that it is for the applicant to establish these 

matters or that it cannot be so established . 

There is, ho~ever. clear evidence before the Court that 

the pla i ntiff's attempts to enforce the arbitration 

agree • • nt have been nullified by the failure of the other 

• 

13 

parties to respond t o the plainti(f's actions to enforce it 

or to accept tha t it is app li cab le to them. 

The appli c ant in the pr ese nt c ase may therefore be 

entitled to a stay on the proceedings under the provision~ 

or s . 4(1} of the Arbitration (Foreign Agreements and 

A~ards) Act 1982 . but I would not grant such a stay 

simpliciter but would make it SUbject to conditions under s . 

4 (3) of that Act . 1 have heard no arqulbent as to 

c onditione . Given the evidence betore the court, I would 

consider imposing cond itions that either the arrest ot the 

defendant ship c ontinue unless security for the sum in issue 

in the arbitration is mada or that security for that sum be 

made. # I not. that the applicant is not a party to the 

arbitration and the plaintiff has no remedies directly via­

l-vis the applicant . 

The United Kingdom law is c lear . nam.ly that there is 

jurisdietion to keep the defendant vessel under arrest as 

security for the action in rell : The "Cap Bon l
' [1961) 

1 Lloyd's Rep 54] (Brandon J') ; The " Colden Troder" (1914) 

1 Lloyd's Rep 378. (1915) OB 348 (Drandon J)j the "R,n. X" 

(1918] 1 Lloyd's Rep 454, (1979) OB )77 (Brandon J); 7hA 

~y •• ,o" (foreerly "A ndria") (19B4) 1 Lloydls Rep 2lS t (1984) 

QB 471 (court of Appeall ; The Iuyuti [19B4) 1 OB 818 (Court 

ot Appeal). 

There ore different views expressed in those decision. 

as to whether a writ of arreat Can be .,int,ined for the 

purpo.e . of obtaining s ecurity In an arbitration. but for . 
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prasent purposes , given the effect of all the decisiona, 

that is an academIc question rathar than a real question. 

The applicant argue. that these authorities do not 

apply in Haw ta.land because of a sU9gested ditferance 

between the New Zealand and United Klngdo~ statutes. 

Seetlon 1 of the Arbitration Act 1975 (UK) provides: 

"1 ( l) 

(2) 

(3) 

(' ) 

It any party to an arbitration agrea.ent to 
which this .ection applies, or any p.r.on 
claiming through or under hi., coamences any 
legal proceeding. in any court against any 
other party to the agreeaent, or any person 
clai.inq through or under hi_, in respect ot 
any .atter agr.ed to be reterred, any party 
to the proceedings .ay at any ti •• att.r 
appearance, and betore delivering any 
pleadings or taking any other steps in the 
proc •• dIng., apply to the court to stay the 
proceedingsj and the court, unl.s. satistied 
that the arbitration agree.ent is null and 
void, .inoperative or incapable of being 
pertor.ed or that there is not in tact any 
dispute b.t~een the part i •• with regard to 
the satter agre.d to be reterred; .hall .ake 
an order staying the proce.ding • • 

This section applies to any arbitration 
aqre8~8nt which is not a domestic arbitration 
aqr •• ~.nt; and neither section 4(1) of the 
Arbitration Act 1950 nor section 4 ot the 
Arbitration Act ,Northern Ireland) 1937 shall 
apply to an arbitration aqre, •• nt to which 
this section applies. 

In the application ot this section to 
Scotland, tor the reterences to staying 
proceedings thera shall be substitut.d 
reterences to 51sting proceedings. 

In this section 'dom •• tic arbitration 
Iqree.ent' •• ana .n .rbitration .qr •••• nt 
Which do.s not provide, axpra •• ly or by 
i_plication, for arbitration in a State other 
than the United Kingdom and to which neither 

Cal an individual who is a national at, or 
habitually resident in, any State other 
than the United Mingdom; nor 

(b) a body corporat. which is incorporated 
in. or. whose central .anage.ent a~d 

• 

15 

control is ekercised In, any State other 
than the United Kingdom; 

is a party at the time the proceedings are 
COlll,lIllitnced." 

I can sea no basis tor distinguishing the provisions ot 

the Hew Zealand statute fro~ thosa of the United KLnqdoft 

statute. I can see no basis lor distinguishing the 

decisions already cited . It anything, the position in naw 

Zealand in respect ot the powers ot the Court is stronger 

than that in the United Kingdo., qiven the provisions at 

s . 4(3) of the Arbitration (Foreign Agreements and AWards) 

Act 1982 enabl1ng the flew Zealand Court to a.ttach conditions 

to any stay. there being no such corresponding provision in 

the United Kingdom st~tute. 

FOURTH ISSUE; SHOULQ THE ARREST Of tHE PEfENPANT SHIP 
CQNTINUE7 

I a. satisfied, on the basis ot the English 

authorities, and. in particular, the "Bana K" and IlCi.Y..U 

decision., that the issue is a discretionary one depending 

on the circumstances in each particular case. , , 
In the present case any stay at the proceedings is 

unlikely to be tinal , given the inactivity ot AARI and 

ROSHYDROHET in re'pect of the arbitration proceedings by the 

plaintief. 1 a~ also satisfied that there may well be a 

judgment in the present proceedings to be satisfied . There 

must, at t he very least, be doubt whether the par t ies t o t he 

arbitration aq~eement . AARI and ROS HYDROHET. are in a 

position to meet any judqMent O ~ would do 90 in the absenco 

of security. On the prasent application the plaintift has 
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shown an openness in the mate ri al put be f ore the Court by it 

1.Ihich has not. been mat c hed by that of the app l i c ant. 

The appli c ant has asked me not to dra~ any conclusion 

that the Government of the Russian Federation would not meet 

its financia l obligations . I draw no such conclusion . The 

Government of the Russian Federation is not 4 party to these 

proceedings or to the arbitration proce~dlngs. The 

applicant has emphasised it does not speak for that 

Government. I emphasise I make no findings of any kind in 

respect ot that Government. 

The plaintiff nay claim that Governnent Is the 

benericial owner of the ships in question, but that has not 

yet been determined . Nor has it been determined that that 

Covernment 1s necessarily a party to the charter which gives 

rise to the plaintiff's claim. The parties to the 

arbitration agreement are AARI and ROSHYDROHET, and not the 

Government of the Russian Federation. There is nothing 

before ne to show any likelihood that they will meet any 

award in the arbitration , or indeed participate in it . In 

these cirCu~5tances the likelihood of any stay of the 

present proceedings being final is slight. 

1 advert to what I said in relation to the conditions 

if a stay is imposed . I would exercise my discretion 

against releasing the defendant ship until proper security 

15 given for the sum in dispute in the arbitration which may 

ultiMately be the subject-.atter of a judg_ant in ca. in th_ 

present proc •• dings. 

• 

17 

CQt~CLUSIOUS 

1. 

2. 

The result i s: 

The ~rit o f arrest issued by the plaintiff in respect 

of the defendant ship is not set aside and the release 

in respect of it is not ordered . 

The application for a stay of the proceedings is 

adjourned to enable the parties' to. agree on conditions. 

If conditions can be agreed, an order can be .ad. by 

consent. If the parties cannot agree, either party Ray 

apply for the matter to be reinstated before fte. 

. , 

= 
~he plaintiff is entitled to its costs. GiVen the 

complexity and urgency of the matter and the multi-national 

nature of the proceeding, I tix such costs in the BU. of 

$5,000 together with disbursements to b. fixed by the 

Regi&trar under lte~ )4 of the Second Schedule to the High 

Court Rule. in the event of any dlsaqreeNent a. to 

disbUrsements. That order is against the applicant. The 

costs are to be paid within 14 days. Unless the costs are 

paid, the applicant is debarred from taking further stepa in 

respect o! the proceeding. 

1 vas invited to make the costs costs in the 

proceedings . I have no knowledqe of who is the true ovner 

of the defendant ship. The applicant clai~8 to have an 

interest in it. Whether that claim will ultiftately be 

upheld only ti.e will tell . I thus order a. indicated . 
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solicitors for plaintiff: 
Bell Gully Buddie Weir, liellington 

Solicito~s for Far - Eastern Region Hydrometeorological 
Research Institute, Vladivostok: 

Rudd Watts' Stone, Wellington 
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