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‘NpResucrion

JUDGMENT OF DOOGUE J

obtained a writ of arrest against the defendant ship. The

oN
@0 The plaintiff has issued proceedings against anmd

Far-Eastern Eegion Hydrometeorological Research Institute,
Vladivostok ("the applicant") applies for orders first that
the proceedings be stayed, secondly the writ of arrest
issued with respect to the defendant ship be set ﬁsidl, and
thirdly that a release be issued with respect to that ship.
The application is brought upon the grounds that either
the defendant ship is not a sister ship of the "Akadamik
Shuleykin", to which the claim of the plaihieivZealandtes, and
Page 2 of 40

is therefore not properly the subject-matter of an action in

rem, or the proceedings relate to a claim which is the
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subject of arbitration in London and the proceedings should
be stayed under s. 4 of the Arbitration (Foreign Agreements

and Awards) Act 1%82 and the vessal released f:@lrrest in

consequenca of that stay. The plaintiff dj tés these

%‘
The plaintiff is a Eanad‘!€s§nmpan? which by a tine

charter dated 2 May 1%94 ch 2d the "Academik Shuleykin®

for the periocd 5 June li‘sstu 1 May 1955 from the Arctic and

Antarctic Research c;g ute ("AART™) and the Russian

grounds of application.

Federal Sarvice drometecrology and Environmental

Monitoring (™ ROMET"). The plaintiff charterad the

o hliﬁﬁemiﬁ.ﬂt' ykin® to carry out tourist voyages in the

north misphere during 1994 and to Antarctica during

~153\ Oon 15 June 1994 AARI and ROSHYDROMET delivered a letter
*
£

& tha plaintiff cancelling the charter. The plaintiff says
that this was an unlawful cancellation of the charter and
that, as a result of that and the failure to perform, the
plaintiff has suffered loss and damage in the sum of
€NZ1,387,165.

Following the cancellation of the charter the plaintiff
took steps to have the dispute between the parties refarred
to arbitration in London. If the plaintiff's evidence is

correct, AARI denies the existence of a valid charter-party

or arbitration agreement, and the plnintiffvgNE%?gg%#nr:
Page 3 of 4
have had no response from ROSHYDROMET. The plaintiff has

unsuccessfully endeavoured to obtain security from those two
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organisations for the amount claimed in the arbitration

@ weit of

emik

proceedings.

On 11 November 1%94 the plaintiff took

summons in rem in this Court against the !
Shuleykin" and that vessel's alleged sister ships named
tharein, which included the defnndn<::’ ip.

on 10 January 1955 the pla ﬁgi' says it arrested a
further sister ship in Capet outh Africa, but that that
vessel was subsaguantly 143? d by order of the court. The
plaintiff has sought ‘;ﬁt information before the Court as

to that proceeding applicant cbjects to that

information be

eated as evidence as it is hearsay. 1
ignnra tha ial put before this Court as to what

sp&ct ‘'of the South African proceedings.

u&§$§ February 1995 the plaintiff obtained a warrant of
‘§E§ out of this Court against the defendant ship in its

city as a sister ship of the "Akademik Shuleykin™ That

:'I.I".I‘.'
r

warrant was executed the same day. At that time the vessel
was under subcharter from a head charterer. By agreement
and a subseguent order of this Court of 3 March 1%%5 the
vessel was allowed to continue to Wellington, where it
arrived on 7 March 1595, when the writ of arrest again

became effective.
The applicant claims that it is the owner of the

defendant wvessel. It filed its application, which has led

to the present hearing and decision, on B March 19%5. An

New Zealand
amended application was filed om 10 March Page-4 of4¢ parties

have subseguently filed their affidavits in support and

Rt T T



FIRST ISSUE: SISTER SHIP JSSUE

The plaintiff's claim is brought in reliance on
ss 4(1) (h) and 5(2) of the Admiralty Act 1973. @
particular, the plaintiff relies on provisc i) of
8. 5(2) of that Act, the so-called "sister X ip provision".
Those statutory provisions provide: ‘i?;

"g{1) The Court shall ha risdiction in respect
of the fﬂllaHiHEQESb tions or claims:

(h) Any clfis) arising out of any agreament
relatgs to the carriage of goods in a
=q<3> to the use or hire of a ship:
"E(2) ition to the rights conferred by
%ﬂectinn {1) of this section, the admiralty
e 1) sdiction of the High Court may be invoked

Oy 4Af 4¢Eign "in~rem~in" respect-ofall ~
guestions and claims specified in subsection

(1) of section 4 of this Act (except clainms

specified in paragraph (n) of that
@ subsection) :

i Provided that -

(B} ...

(b} In guestions and claims specified in
paragraphs (d) to (r) (except
paragraph {(n)) of subsaction (1) of
section 4 of this Act arising in
connection with a ship where the person
who would be liable on tha claim in an
action in personam was, when the cauze
of action arose, the owner or charterar
of, or in possession or in control of,
the ship, the jurisdiction of the High
Court may (whether tha claim gives rise
to a maritime lien on the ship or not)

be invoked by an action in rem against -

{i} That ship if, at the time when the
action is brought, it is

beneficially owned a= respects all
the shares thurainhgwﬂfﬁagﬂg on
charter by demize HRJernek4@erson;
or
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(ii) Any cother ship which, at the time
when the action is brought, is
beneficially owned or on charter by
demise as aforesaid."

The jurisdiction provided by proviso {Hﬁ%ﬁi} to s. 5(2)

axtands the previous jurisdiction of the in certain

*
casas to any ship in which the heneiﬁ:z ownership is the

same as the ship in respect of ’ e claim arises.

The first guestion is th eshold guestion of the

onus and standard of p:nuf\fi%&hiﬁ application. In this
proceeding the answer tii?ga
first

guestion effectively

determines the 2. There are two views ags to tha

onus of proof:

Lz It iz fo fendant (or applicant) to make ocut that

L Lgigber it e=e- g P iff does not have an arguable case on
- e : : o . s

L

1ity.
Four decisions support this view. They are: The
St Elefterio [1857] P. 17% (Willmer J); The
QJSS\" "Moschanthy" [1%71] 1 Lloyd's Rep 17 (Brandon J) (wvherea
\iss\ the reasoning in The St Elefterig was adopted and
\lss\ applied); The "Sulf Venture® [15%84] 2 Lloyd's Rep 445
(Sheen J) (where the language of Branden J in The
"Mogchanthv" was adopted and applied); Reef Shipping Co
Ltd v The Ship "Fuz Kavenga" [1987] 1 NIZILR 550
(Smellie J) (where the cases just mentioned were relied
upon by agreement of the parties). It appears that
neither of the decisions taking a contrary view,
including one of Sheen J himself, werdlewiZealand that
Judge during the course of In;_:g;;;_ﬁiﬁfﬁiﬁ&é%-n:ing
or to Smellie J in Reef Shipping. In that case
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Smallie J was not cbliged to make tha decision whieh I

have to make in these proceedings.

2. It is for the plaintiff to establish his on the

balance of probabilitias. :Q‘

Two decisions support this appr
"Aventicum®™ [1978] 1 Lloyd's R 4 {Slynn J) (where it

. appears s HHMM decisions

ware not referred to the énnd Judge); and The
L1 [lﬂ%

"Ma Lloyd's Rep 153 (Shean

J) (where in nhiteréta "Rve " was followed

but in the abs f reference to The St Elefterio and

o dacisions] .

Q.

v N 9% 18 £or " the “¥ppli CAftGNaeT standably-subiitese=

= i B

should low the latter line of authority, accepting,

hé@p. that he must concede for present purposes that the

cMgim in personam by the plaintiff can be made out. Egually
&ndirstandnhly. Mr Ford for the plaintiff submits I should

‘iss\ follow the former line of authorities, supported, as it is,
‘:SP\ in particular, by the Jjudgment of Smellie J in the Eeef
Shipping case. It is certainly understandable the plaintiff
should preoceed on the basis that that case correctly states
the law of New Zealand.

As already indicated, this issue is wvirtually
determinative in this case because, however viewed, the
avidance before the Court raises an arguable casa by the
plaintiff in respect of the defendant :hlpbkﬂhzeﬁ@nQQ hardly

Page 7 of 40
sufficient to prove that case on a balance of probabilities.
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I prefer the line of authorities which make it
incumbent upon the defendant to show the plaintiff has no
arguable casa. As already noted, the provis &uestiun to
8. 5(2) of the Act enlarged the Admiralty sdiction of

the Court. A plaintiff's substantive his can hardly

expect to be determined on an appl n of the prasent
sort. In hrilf, these are the :ﬂSQ;

ications for the views

underlying the former line orities. Slynn J in The

"Rventicum” did not have "Q nefit of the earlier
authorities. His pro \tlon to the contrary is without
supporting reasonigg autherity. Mr MacKenzie says a

sister ship is different position from the original

ship giving to the claim. The statute recognises no

D

MrJustice Sheen's cofhents in The —

ader"” were obiter. He merely followed what had

be id in "Aventicum" without considering the more
oned approach adopted in the other line of authority.

He chose to take that more reascned approach in his later

decision in The "Culf Venture".

I accordingly lock at the issue as one of whether the
applicant has established the plaintiff has no arguable
casa. None of the authorities refers to the appropriate
standard of arguable case. I bear in mind that the
plaintiff seseks to maintain the arrest of a vessel other
than the one in respect of which its claim lies. For
nyself, in applying the test of whether there is an arguable

New Zealand
case, I view the situation as more akin to Pyets ar4Ging on

applications for Mareva injunctions (the need for a good

amrmiim =l s ~agoal = am LTwmEemesm BT as Ay fsm sgrdssamea af il e
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prima facie case) than the situation which arises on the
standard interim or interlecuteory injunctien (a seriocus
guestion to be tried). The Court has to balan@:ha rights
of the party bringing its claim in relianc oh the sistar
ship provision with the rights of the p <;:Z with an
interest in the particular ship to ‘Séé free from arrest
unless the plaintiff has got an ’%{?
The plaintiff in its pr “é?lngs has to prove:
1. The party which would iable on its claim in its

action in pﬂrﬁnnamﬂi?i

The avid efore the Court is that that is AARI

1; CaASE.

and ROSHYD * The plaintiff claims that this is
effecti e Government of the Russian Federation.
There cme evidence that ROSHYDROMET is an arm of
EESPsuvernmant of the Russian Federation, whataver the

%pﬁitiun of AARI. Certainly upon the evidence bafore

the Court, in particular the evidence of a Russian

established an arguable case, however viewed, that

*
\ESSFSX lawyar, Alexander Golubnichy, the plaintiff has

ROSHYDROMET is an arm of the Government of the Russian
Federation and that it has a case against it in
personam.

2. The Government of the Russian Federation was at the
time when the causa of action arose the owner or in
possession or control of the wvessel in connection with

which the plaintiff's claim arcse, the "AKademik

Fi— New Zealand
Shlulclt Page 9 of 40
Given that the charter was 1in part by ROSHYDROMET,

the evidence of the same Russian lawyer that, if the
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vessel is owned by esither AARI or ROSHYDROMET, the
Goverrment of the Russian Federation is the true and
ultimate owner of the vessel, the plain as again
established that it has an arguahle

viewed, in respect of this matter *iighnru is also other
i

evidence to which the plainti ts in respect of

this matter, which I do nu; it necessary to

traverse @
3. The defendant ship w the time when the action was

brought by the p

beneficially @

Federatic

1ff on 11 Novembar 1994

by the Government of the Russian

sel is in New Zealand by virtue of a
cha etween the applicant and others. It was shown
the Lloyd's Register as being owned by the
vernment of the Republic of Russia through
«:Sés’ ROSHYDROMET until the end of 1%%4. There is evidence
«:SSS from the same Russian lawyer that the mere fact that a
\lSP\ ship's certificate has been issued in the name of the
applicant is not conclusive of ownership and that this
vessel, like the "Akademik Shuleykin®, comes within a
dafinition of "objects of state proparcty". It is =aid
for the applicant that it has a sesparate legal
existence and that beneficial ownership of the vessel
rests in it and any interest the Government of the
Russian Federation may have 1in the applicant cannot
New Zealand
affect that. This is in reliance upoRags 185f40avit

from the applicant's own Russian lawyer, which is

e W T TR BRSO o e e el #Foesmsm semmde S
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for what it says. There is evidence from Mr Golubnichy

that the Governnent of the Fussian Federation has an
interest as owner in the defendant ship. <E§> substance
of his evidence is such that in term?;:> ew Zealand

law that would be treated as a b&nsfi‘ al intearast as

owner. There is, however view n arguable case the

Government of the Russian Ed@%?utiqn has a beneficial

interest as owner in t% ndant ship.

N

Thus the plaintiff‘i?i put before the Court evidence

which establishes satisfaction that it has an arguable
case to the sta glready identified that the defendant
ship is a s hip of the ship in respect of which its
claim aris d that that ship is either owned by or in the

pn:;liéth or control of the party against which its claim

in nam arises. Certainly the applicant has not
eswablished that the plaintiff does not have an arguable
L 4

case in accordance with the line of authority already cited.

- OF FROCEE GS

For the purposes of this argument, but not otherwise,
the applicant concedes the plaintiff can establish the party
liable on the plaintiff's claim in personam is the
Government of the Russian Federation and that both vessels
in issue are beneficially owned by that Government. This
igsua arisas under =. 4 of the Arbitration (Foreign
Agreements and Awards) Act 1382. That se gﬂzﬁggggdes:

age 1

"i(1) If any party to an arbitration agreement to
which this section applies (or any person
claiming through or under that person).
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commences any legal proceedings in any Court
against any other party to that arbitration
agreement (or any person claiming through or
under that cther party) in respect of any
matter in dispute between the p ies which

the parties have agreed to re

arbitration pursuant to that{ighitratinn
agreement, any party to th roceedings may
at any time apply to the C to stay those
proceedings; and the CoufX shall, unless the
arbitration agreement ll and veid,
inoperative, or inca of being performed,

R

make an order 5t;;<3 2 procesdings.

(2) The Court may, dition to any order made
under subsec (1) of this section, make
such other in relation to any property
which is be the subject-matter of the
dlsput! aen tha parties to the
ATrbitr agraemgnt a=s it thinks fit.

{3) under subsection (1) or subsection

this secticn may be made subject to
:anditinns as the Court thinks fit.

(4) is section applies to every arbitration
agreement which provides, expressly or by

A implication, for arbitration in any country
other than New Zealand.

@ ] Section 5 of the Arbitration Act 1908 shall
not apply to any arbitration agreement to
which this section applies."™

The applicant says that it is entitled as of right to a
stay of the proceedings as, when the plaintiff seaks to
enforce the arbitration agreement in its charter, it cannot
b2 heard teo argue that the agreement is null and wveoid,
inoperative or incapable of being performed. Thus the
applicant says that on its face it can make out that the
present position is within the terms of s. 4(1) of the

relevant Act.

The plaintiff says first that the application is
New Zealand
misconceived, as the applicant is not a pqmgx;tzotn&

arbitration proceeding and has no right to apply to this

P e s mes e dmamar e am m amma o om e o R o {5 e — - & FwmR

PP R
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a party to these proceedings and not the arbitration
proceeding. There 1s no authority that the applicant must

also ba a party to the arbitration proceeding. @; language

in 5. 4(1) is very different from that of s Q‘H’f the

Q not apply to

any arbitration agreement to which s $f tha 1582 Act in

question applies by virtue of the }~\ sions of s. 4(5) of
that latter Act. Thus the au I%ties cited on behalf of
the plaintiff under s. 5 n&@hrhitratiun Act 1908 are of
no relevance in the pre% circumstances.

The issue stil as whether the applicant is a party

Arbitration Act 1908, which specifically

to these present edings. That point has not been
argued befora Q‘nnd I leave it open. Plainly the
applicant to be a2 party to the present proceedings

and has e an application in the course of thosa

pro ings. Whether the applicant is such a party is not,

ver, determined by this judgment.

é The plaintiff then says there is an onus on the

applicant to establish the arbitration agreement is neot null
and void, inoparative or incapable of being performed in
terms of s. 4(1) of the 1982 relevant Act. Thus it is said
that the applicant is not entitled to a stay. I find it
difficult to accede to that argument. The plaintiff seeks
to enforce the arbitration agreement and can hardly be heard
to argue that it is for the applicant to establish these

matters or that it cannot be so established.

There is, however, clear evidence befoMeWedgalandirt that

Page 13 of 40
the plaintiff's attempts to enforce the arbitration

agreement have been nullified by the failure of the other
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parties to respond to the plaintiff's actions to enforce it
or to accept that it is applicable to them.

The applicant in the present case may Qﬁr:a be
entitled to a stay on the proceedings und e provisions
of 5. 4(1) of the Arbitration trﬂreiqr@:aaments and
Awards) Act 1982, but I would not such a stay
simpliciter but would make it s 6(1: to conditions under s.
4({3) of that Act. I have hsa no argument as to
conditions. Given the sviqép e before the Court, I would
conslder imposing con ofis that either the arrest of the
defendant ship contdin unless security for the sum in issue

in the arbitrat'h{:&s made or that security for that sum be

made. I no at the applicant is not a party to the
arbitrat and the plaintiff has no remedias directly vis-
i-vis applicant.

&

The United Kingdom law is clear, namely that there is
jurisdiction to keep the dafendant vessel under arrest as

sacurity for tha action in rem: The "Cap Bon" [1967]

1 Lloyd's Rep 543 (Branden J); The "Golden Trader" [1974]

1 Lloyd's Rep 378, [19575] QB 348 (Branden J); . "
[1978] 1 Lloyd's Rep 454, [1973] QB 377 (Branden J); The
"Vasso" (formerly "Andria®") [1984] 1 Lloyd's Rep 235, [19B84)

QB 477 (Court of Appeal); The Tuyuti [1984] 1 QB 838 (Court

of Appeal).

New Zealand
There are different views expressed ipgdd9sefdecisions

as to whether a writ of arrest can be maintained for the

P e e e i m ] e d g o m g A A mry SRl mm Eare F e
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present purposes, given the effect of all the decisions,
that is an academic guestion rather than a real guestion.

The applicant argues that these authoritiés”No not

apply in New Zealand because of 2 Suggeste ‘;%T!erence

between the New Zealand and United Ki o atutes.
*
Section 1 of the Arbitration Act 19 ) provides:
"1 (1) If any party to q’(: itration agreement to
which this secti Fplies, or any person

claiming thro
legal procee
other part

under him, commences any
in any court against any
e agresment, or any person

claiming gh or under him, in raspect of
any mat greed to be referred, any party
to th eadings may at any time after

app a, and before delivering any

1

plepddipgs or taking any other steps in the
FSEF' dings, apply to the court to stay the
ceadings; and the court, unless satisfied
t the arbitration agreement is null and
O oid, inoperative or incapable of being
! performed or that there is not in fact any
~:SS\ dispute between the parties with regard to

the matter agreed to be referred, shall make
an order staying the proceedings.

&{2} This section applies to any arbitration
*

agreement which is not a domestic arbitration
agraement; and neither section 4(1) of the
Arbitration Act 1950 nor section 4 of the

‘iss\ Arbitration Act (Northern Ireland) 1937 shall

apply to an arbitration agreement to which
this section applies.

(3) In the application of this section to
Scotland, for the raferences to staying
proceedings there shall be substituted
referancas to sisting proceedings.

(4) In this secticn '‘domestic arbitration
agreement' means an arbitration agreement
which does not provide, expressly or by
implication, for arbitration in a State othar
than the United Kingdom and to which neither

(a) an individual who is ahpnt'n@al of, or
habitually resident in eé(‘hi; agd . Ciner
than the United HingdﬁhQQ| of 40

(b) a body corporate which is incorporated
in, or whose central managemant and
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control is exercised in, any State other
than the United Kingdom;

is a party at the time the proceedings are
commenced . "

I can see no basis for distinguishin@qzaruvisinns of
the New Zealand statute from those of United Kingdom
statuta. I can see no basis for 4 guishing the
decisions already cited. If an €$ﬂpq, the position in New
Zealand in respect of the p ‘E?:f the Court 1s stronger
than that in the United om, given the provisions of
s. 4(3) of the Arbitr <:> (Foreign Agreements and Awards)

BW

Act 1582 anabling Zealand Court to attach conditions

to any stay, t eing no such corresponding provision in

the United om statute.

. E am satisfied, on the basis of the English
or

ities, and, in particular, the "REgna K" and Tuwvuti
decisions, that the issue is a discretionary one depending
on the circumstances in each particular case.

In the presant case any stay of the proceedings is
unlikely to be final, given the inactivity of AART and
ROSHYDROMET in respect of the arbitration proceedings by the
plaintiff. I am also satisfied that there may well be a
judgment in the present proceedings to be satisfied. Theare
must, at tha very least, ba doubt whether the parties to the
arbitration agreement, AARI and HDSHE‘DRﬂHE’EI,e Wa ézalgrﬁ' da

position to meet any judgment or would do Rageitb ehd0 absence

of security. On the present application the plaintiff has
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shown an openness .ln the material put before the Court by it

which has not been matched by that of the applicant.

The applicant has asked me not to draw an‘:gynclu:inn

that the Government of the Russian Federat uld not meet

its financial obligations. I draw no syc nclusion. The
*

Government of the Russian Federatio not a party to these

proceedings or to the arhitratiqﬁ(a ceedings. The

applicant has emphasised it ot speak for that

Government. I emphasise E‘E& no findings of any kind in

respect of that Gnvernmqé?;

The plaintifrq aim that Government is the
beneficial awne e ships in guestion, but that has not

yet been det d. Nor has it been datermined that that
Government ecessarily a party to the charter which gives
rise EES%&I plaintiff's claim. The parties to the

ar: ion agreament are AARI and ROSHYDROMET, and not the
ovarnm
*

ent of the Russian Federation. There is nothing

G
&afara me to show any likelihood that they will meet any

award in the arbitration, or indeed participata in it. In
these circumstances the likelihood of any stay of the
present proceedings being final is slight.

I advert to what I said in relation to the conditions
if a stay is imposed. I would exercise my discretion
against releasing the defendant ship until proper security
is given for the sum in dispute in the arbitration which may

ultimately be the subject-matter of a judgment in rem in the

present proceedings. New Zealand
Page 17 of 40
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CONCLUSIONS

The result is:

; WP The writ of arrest issued by the plainti @l respact

of the defendant ship is not sat asi d the ralease

in respect of it is not ordered. i .
2. The application for a stay of cceedings is
adjourned to enable the pa s“to.agree on conditions.

If conditions can ba ag , an order can be made by

consent. If the parﬂ% annot agree, either party may

apply for the ma o be reinstated beafore me.

o

The pl iff is entitled to its costs. Given the

complexi a urgency of the matter and the multi-national

nat tha proceeding, I fix such costs in the sum of

55, together with disbursements to be fixed by the
egis

trar under Item 34 of the Sacond Schedule to the High

&nuﬂ Rules in the event of any disagreement as to

disbursements. That order is against the applicant. The
costs are to be paid within 14 days. Unless the costs are
paid, the applicant ils debarred from taking further steps in
raspact of the proceeding.

I was invited to make the costs costs in the
proceedings. I have no knowledge of whe is the true owner
of the dafendant ship. The applicant claims to have an
interest in it. Whether that claim will ultimately be

New Zealand
upheld only time will tell. I thus order pggdndéraged.
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Solicitors for plaintiff:
Bell Gully Buddle Weir, Wellington

Solicitors for Far-Eastern Region Hydrometeorological
Research Institute, Vladivostok:

Rudd Watts & Stone, Wellington 0

New Zealand
Page 19 of 40
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PAGE 131
IND CASE of Level | prmted in FULL format

Marine Expeditions Inc v The ship Akademik Shokalkiy
High Court {in Admiraltvy, Wellingion
1995 2 NZLR 743

HEARING-DATES: 20, 21 March 1995

21 March 19595 Q
CATCHWORDS:
Admiralty - Sister ship jurisdiction = Ship arrested in New Zenlond as
sigter ship of ship alleged o be m control or possession of defendants o O

arbitration in London = Party claiming 1o be owner of ship applying in New
Lealand 1o set aside writ of amest = Onus of proof = Whether jursdiction to %’
arrest ship - Admiralty Act 1973, s5 4 1 W(h), 502).

Arbitration  International arbitration agreements — Arbitration in me&
agninst shipowners for breach of charfer-party = Shipowners not providi
sectrity - Sister ship arrested in New Zealand - Whether shi
stay of procesdings = Whether Court able 1o direct security I%EE'

to

condition of sty = Arbitration {Foreign Agreements and A 982, s 4.

HEADNOTE: %
The plaintiff commenced an arbitration i London shipowners
Arctic and Antarctic Research [nstitute (A AR ian Federal Service
for Hydrometeoralogy and Environmental Mond ROSHYDROMET) for unlawful
cancellation of the plointiff's charter of a shi ndon shiph. As the
pluintiff was unable to obtain security it arrested the defendam
ship in Mew Zzaland as a sister ship ship, Jurisdiction in rem
was clammed under ss 4( 1 Wh) and, in . S(2Wb)ii) of the Admiraliy
Act 1973, which referred to any beneficially owned by the same person

linble on an action m personamii of a ship over which the Court had
jurisdiction in rem. uw@a of ships showed the government of the

I of the Mew Zealand ship. The Far-Eastern Region
Hydrometeorologic Institute of Viadivostok (the applicant), claiming

the ship from the ground it was not a sister ship within s
S(2) b, 4 stay under 5 4 of the Arbirration (Foreign A greements

: | An applicant o st aside a wm of amest hod the onus of proving
kaintiff kad no arguable case on lbality, The standard or arguable case

wiis o good arguable case or strong prima (acie case rather than o serious
question to be tried since the Couwrt had 10 balance the plaimti{T's rights

against those with mn interest in the ship being free from arrest, The

plaintifT had an argusble case as to the defendant ship since it was arguabile

that {aj it had an action n personmm against ROSHYDROMET s part of the
Government of the Russion Federation and being the owner or in possession or
comrol of the London ship when the cause of action arose. and (b) the defendant
ship was beneficinlly owned by the Government of the Russion Federation at the
time of the present action (see p 747 line B, p 748 line 93,
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Sehwarz & Co (Graing Lid v 51 Elefierio ex Arion {Owners) The 5t Elefterio
[IRET] P I79; [1957] 2 All ER 374, The Maschanthy [1971] | Lh}'d'l Rep 37, The
Gulf Venture [1984] 2 Lioyd's Rep 445 and Reef Shipping Co Ltd v The ship Fua
Kavenga [1987] | NZLR 550 followed.

The Aventicum [1978] | Llovd's Rep | B4 and The Maritime Trader [1981] 2
Lloyd's Rep 133 not followed.

2 Although the applicant was not a party to the arbitration, it was entitled
to o stay of proceedings since s 4( 1) of the 1982 Act permitied a party 1o these O
proceedings to apply. However, the application would be adjourned 1o consider Q~
*

amest continue unkess security for the cluim was made or that security be made

making a stay subject to conditions under 5 43 ) of the Act either that the O
as the other parties had nullified the plaintifs amtempts to enforce the
arbitration agreement. Further, the Court had a discretion 10 kesp a defendant %
ship under arrest &s security for an action i rem, which in this case, without
security. would be exercised agninst release since a stay was unlikely to be O
final and there was doubd that AARI or ROSHYDROMET and no H‘%
line"gl.

Russian Federation would meet an award in the arbitration {sce p 748

749 line 22). é
The Rena K [ 1979 QB 377, [1979] 1 All ER 397 and The 1%%] DE B35
[1984] 2 All ER 545 (CA) npplied.
Application to set aside writ of arrest and release lh@lé‘ﬁt
dismissed: application for stay of proceedings :d@
CASES-REF-T(: %
Andria now renamed Yasso, The [1984 ;[1984] 1 AllER 1126 {CAL

Cop Bon, The [19%67] | Llovd's Rep 5
Golden Trader, The [1975] OB 348; @ All ER 686,

INTRODUCTION:

Application This was an for a stay of admiralty procesdings, to
se1 aside o writ of release of a ship from arrest or for a stay
of procesdings
COUNSEL:

AD Ford Piper for the plaintiff; AD MacKenzie and AJ Home for the
Far« ion Hyvdrometeorologicnl Research Institute, owner of the

ip | Vladivosiok .

-READ:
adv vult

PANEL: Doogue )
JUDGMENTEY-1: DOOGUE J

JUDGMENT-1:

DOOGUE J: The plaintiff has issued proceedings agninst and obtained a writ of
mrrest ngainst the defendant ship. The For-Eastern Region Hydrometeornlogical
Research Instimute, Vladivostok (the applicant) applies for orders first that
the proceedings be stayed, secondly the writ of arrest issued with respect o
the defendant ship be set aside, and thirdly that a release be isswed with
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respect to that ship,

The applicaiion is brought upon the prounds that either the defendant ship is
not a sister ship of the Akademik Shulevkin, to which the claim of the plaintiff
relates, and is therefiore not properly the subject-matter of an action in rem,
or the proceedings relate to a claim which is the subject of arbitration in
London and the proceedings should be stayed under s 4 of the Arbitrasion
{Forcign Agreemems and Awards) Act 1982 and the vessel released from srrest in
consequence of that stay. The pluintfT dispuies these grounds of application.

Rackgraund ) Q.z
The plaintiff is a Canadian company which by a time charter dated 2 May 1994 O
chartered the Akademik Shulevkin for the period 5 June 1994 10 | May 1995 [745}
from the Arctic and Antarctic Research Institute (AARI) and the Russian Federal
Service for Hydrometeoralogy and Environmental Moaitoring (ROSHYDROM
plaimtiff chartered the Akademik Shuleykin to carry out tourist voyages m&\

L 4

northern hemisphers during 1994 and to Antarctica during 199495,

Om 15 June 1994 AARI and ROSHYDROMET delivered a letter,
cancelling the charter. The plaintiff says that this was an
cancellntion of the charter and thot. as o result of that and the
perform. the plaintiff has suffered loss and damage in the 1.387.165,

Following the cancellation of the charter the plain i have
the dispute between the parties referred to arbit If the
plaimtiiT's evidence is correct, AARI denies thefextgiepte of a valid
charter-party or arbitration agreement, and s solicitors have had

no response from RﬂEH"I"ﬂlﬂMET Ehﬂunmﬁﬂly!ﬂdﬂumuﬂdtn
obtain security from those two ¢ i
arbitration proceedings.

ﬂﬂ’ltﬂﬂemb:rlm_

On Iulnrum:.r plaintifT savs it arrested a further sister ship in
Capetowi, bist that that vessel was subsequently released by order
of the A p intiff has sought to put information before the Coort as
bor that yng. The applicant objects to that information being treated as

jt is heassvy. | ignore the material put before this Coust as 1o
rred in respect of the South A frican proceedings.

28 February 1995 the plamtiff obtained a warrant of arrest out of this
Court agminst the defendant ship i its capacity as a sisier ship of the

Akademik Shuleykin. That warrant was executed the same dev. AL that time the
vessel was under subcharter from a hend charmerer, By agreement and a
subsequent order of this Court of 3 March 1995 the vessel was allowed 1o
continue 1o Wellington, where 1t arrived on 7 March 1995, when the writ of
arrest agnin became effective.

The applicant claims that i i the owner of the defendant vessel, 1t filed
its application, which has led to the present bearing and decision, on § March
1995, An amendsd application was filed on 10 March 1995, The parties have
subsequently filed their affidavits m support and opposition.
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First issue; siier ship issue

The plaintiffs claim s brought in reliance on 55 401 }h) and 52} of the
Admiralty Act 1973, In partscular, the plamntiff relies on proviso (b)) of s
5(2) of that Act, the so-called "sister-ship provision®™, Those statutory
PrOVESIONS provide:

4. Extent of admiralty jurisdiction = (1) The Court shall have jurisdiction
in respect of the following guestions or claims: 0

(h} Any claim arising out of any agreement relating 1o the carmiage of goods O
in o ship or to the use or hire of o ship: E .

{2) In addition 1o the rights conferred by subsection (1) of this section, Q
the admiralty jurisdiction of the High Court may be invoked by an actj

in respect of all questions and claims specified in subsection (1) of

of this Act {except claims specified in parngraph (n) of tha o I

Provided that — P

(b} In questions and claims specified in o (r) (except
paragraph (n)) of subsection (1) of section 4 arising in {746]
connection with a ship where the Id be liable on the claim in an
action in personam was, when the arose, the owner or charterer
of, or in possession or in control p, the jurisdiction of the High

Court may {(whether the clam gl
be invoked by an action in

a maritime lien on the ship or not)

(i} That ship if, at the action is broughs, it is beneficially
owned a5 respects s therein by, or is on charter by demise 1o, that
person; or

(i1} Any, ip which, at the time when the action is brought, is

iction provided by proviso {bii) to 5 3{2) extends the previous
ion of the Court in cerinin cases to any ship m which the beneficial
ip is the some as the ship in respect of which the claim orses.

keneficin ned or on cherter by demise as aforesmd ™

The first question is the threshold question of the onus and standard of
proof on this application, |n this proceeding the answer to that question
effectively determines the first issue. There are two views a3 to the onus of
proof:

I. It is for 0 defendant {or applicant) to make out that the plantiff does
not have an prguable case on Habiliry.

Four decisions support this view, They are; The 51 Elefieno [I1937] P 179
{Willmer J): The "Moschanthy” [1971] | Lioyd's Rep 37 {Brandon J) {where the
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reasoning in The 51 Eleliernio was adopted and applied); The "Gulf Venture™
[1984] 2 Liovd's Rep 443 (Sheen 1) (where the language of Brandon 1 in The
“Mioschonthy” was adopted and applied); Reef Shipping Co Ltd v The ship "Fua
Kavenga® [1987] | NZLR 550 (Smeilie 1) (where the cases just mentioned were
relied upon by agreement of the parties). It appears that neither of the

decisions faking a contrary view, including one of Sheen J himself, were cited
to that Judge during the course of The "Gulf Venture” heanng or to Smellie J in
Reel Shipping, [n that case Smellie J was not obliged to make the decision

which | have 10 make in these proceedings. O
2. It 15 for the plamtiff 1o establish his case on the balance of
probabilities. O

Two decisions support this approach: The "Aventicum® [1978] | Lloyd's Rep 184
(&lynn J} (where it appears The 5t Elefterio and The "Moschanthy” decisions were
not referred to the learmed Judge); and The "Maritime Trader™ [1981] 2 Llovd's
Rep 133 (Sheen J) (where in obiter dicta The "Aventicum” was followed but
absence of reference to The 51 Elefierio and The "Moschunthy” decisions

Mr Mackenzie for the applicant understandably submits | should
latter line of authority, accepting, however, that he must concede
purposes that the claim in personam by the plaintiff can be m qually
understandably, Mr Ford for the plamtiff submits | .'J'uuuld. fo
ling of authorities, supported, as it is, in particular,

Smellie J in the Reef Shipping case. Itis l‘.:l'tl.lrll}' un
phnu'ﬂ'i]mldplﬁ:udmﬂ:rhmﬂmﬁ:t:m m:ﬂu]wu-f
Mew Zealand.

As alrendy indicated, this issue s vi
becnuse, however viewed, the evi
by the plaintiff in respect of the de
to prowe that cass on o balance

Jnnmn in this cose

| prefer the line of it ich make it incumbent spon the defendant
to show the plaintiff le case, As already noted, the proviso in
question o 5 5{2} nf nlarged the admiralty jurisdiction of the Court.
A plaintiff's ts can hardly expect to be determined on an

application of tsort. In brief, these are the justifications for the
WBEWS former line of authorties. Shnn ) in The " Aventicurn” did

nat have fit of the [ 747 earlier authorities, His proposition oo the

ithout supporting reasoning or authority, Mr MacKenoe says a

is in a different position from the original ship giving rise 10 the

The statute recognises no such difference.  Mr Justice Sheen's comments
£ "Mariteme Trader” were obiter. He merely followed what had been said in
The “Aventicum” without considering the more reasoned approach adopted in the
other Ime of authonty. He chose to take that more reasoned opproach in his

kater deciston m The "Gulf Venture®.

| aceordingly look a1 the issue as one of whether the applicamt hns
established the plaintifi has no erguable case, Mone of the authorities refers
to the appropeiate standard of arguable case. | bear in mind that the plaintiff
seeks to maintain the armest of a vessel other than the one in respect of which
its clatm les, For myself, in apphving the test of whether there s an
preuable case, | view the situation as more akin to that anising on applications
for Mareva injunctions (the need for o good arpuable case) or an Anton Piller
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order {an extremely strong prima facie case) than the situation which orises on
the standard interim of interlocutory Enjunction (a serious guestion o be
tricd ). The Coarrt has o balence the rights of the party bringing its claim in
reliance upon the sister ship provision with the rights of the parties with an
interes) in the pacticular ship to have it free from amest unbess the plainniff

has got an arguable case

The plaintfT in its procesdings has o prove:
I, The party which would be linble on s claim in its action in personam.

The evidence before the Court s that that is AARI and ROSHYDROMET. The 2
plaintifT claims that this is effectively the Government of the Russian O
Federation. There is some evidence that ROSHYDROMET is an arm of the E-uwm%‘

of the Russian Federation, whatever the position of AARL Certamby upon the

evidence before the Couert, in particulor the evidence of a Russion lowyer, Q

Alexander Golubnichy, the plaintiff has cstablished an arpunble case,

viewed, that ROSHYDROMET is an arm of the Government of the Rmﬂn

prvd that if has a case against it i personam.

1. The Government of the Russizn Federation was a2 the tme ﬁ aiewe of
acthon arose the owner or 0 possession of control of the vm% Lian
with which the plamtiff's claim arose. the Akademik Shu

Given that the charter was in part by ROSHYDR evidence of the same
Russian lawver that, if the vessel s owned by 2 or ROSHY DROMET, the
Government of the Russian Federation is the d owner of the
vessel, the plamtiff has again established
however viewed, in respect of this
which the plaintiff paints in respect o

atter, which | do not find it

plaintift on 11 November icinlly owned by the Government of the
Russian Federation.

Necessary to fraverse.
3. The defendant ship wn5§ &* when the action was brought by the

The vessel is in e aland by virmee of a charter between the applicant and
winin the Lioyd's Register as being owned by the Government
i Hussia through ROSHY DROMET until the end of 1994, There is

siimbion of "objects of state properiy”. It is said for the applicant that it

‘ separate legnl existence and that beneficinl ownership of the veusel resty

in it and any interest the Governmeent of the Russian Federation may hove in the
applicant cannot affect that. This is in reliance upon an affidavit from the
epplicant's own Russian lawver, which [T48) is perhaps more 1o be noted for what
it does not say than for what it says. There i evidence from Mr Golubnichy

that the Government of the Russian Federation has on imerest as owner in the
defendant ship, The substance of his evidence is such that in terms of New
Zealand low that would be treated as a beneficial interest as owner. There is,
however viewed, an arguable case the Government of the Russian Federation has a
beneficial interest as owner in the defendant ship.
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Thus the plaintiff has put before the Cournt evidence which establishes 1o my
satistaction that it has an arguable cose 1o the standard already identified
that the defendant ship is a sister ship of the ship in respeet of which s
claim arises and that that ship is either owned by or in the possession or
controd of the party against which its clnim in personam arises. Certainly the
applicant has not established that the plaintiff does not have an arguable case
in accordance with the line of suthority already cited.

Second issue — stay of procesdings

personam is the Government of the Russian Federation and that both vessels in

the plaintiff can establish the party liable on the plaintiff's claim in O
issiee are beneficially owned by that government. This issue arises under s 4 of s

For the purposes of this srgument, biit fot atherwise, the applicant concedes Q@
*

the Arbitration (Foreign Agreements and Awards) Act 1982, That section
provides:

commences any legal proceedings in any Court against any other,
arbitration agreement (or any person claiming through or
in respect of any matter in dispute between the parties which ¥ et have

agreed to refer to arbitrution pursuant to that arbitraton gpre I, any pary
to those proceedings may at anmy time apply to the Co those
proceedings; and the Coun shall, unbess the arbi i1 g et &= aull and

woid. inoperative, or incapable of being perfi e an order staying the

(2) The Court may, in addition to made under subsection (1) of this
section, make such other orders in to any property which is or may be
the subject-matter of the dis parties to the arbitration

wahhﬁ:ﬁ:.&
(31 Any order under r {1} or subsection (2} of this section may be

muade subject 1o such iens as the Court thinks fi.

14} This secti pes 1o every arbitration agreement which provides,
expressly or Bnguplication, for arbitration in any country other than New
Fealand.

5 5 of the Arbitration Act | 908 shall not apply to any arbitration
ent to which this section applies.

The applicant savs tha it & entitled o3 of right to a stay of the
proceedings a3, when the plaintifl seeks to enforce the arbitration agreement in
its charter, it cannot be heard 1o argue thit the agreement is null and void.
inoperative or incapable of being performed. Thus the applicant savs that on
its face it can make oul that the present position 5 within the terms of s 4(1)
of the relevant Act,

The plaintifl says first that the application is misconceived, as the
applicant is not o party 1o the arbitration proceeding and has no right to apply
i this Court 1o stay these proceedings. However, s 4(1) refers to a party to
these proceedings and not the arbitration proceeding, There is no authority
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thot the applicani must also be a party o the arbitration proceeding. The
langumge in s 4( 1) is very different | 749 from that of s § of the Arbitration
Act | 908, which specifically does not apply to anv arbitration agreement to
which s 4 of the 1982 Act in guestion applies by virue of the provisions of s
4{3) of that lamer Act. This the suthorities cited on behalf of the plaintiff
under s 3 of the Arbitration Act 1908 are of no relevance in the present
CIFCUMSInnCEs.

The issue still arises whether the applicant is a party to these present
proceedings. That point has not been argued before me, and | leave it open, O
Plainly the applicant claims to be a party to the présent proceedings and has Q~
made an application in the course of those proceedings. Whether the applicant
is such a party ks not, however, determined by this judgment. O
*

The plaintiff then says there is an onus on the applicant to establish the %
arbitration agreement is not null and void, inoperative or incapable of being O
performed in terms of 5 4{1) of the 1982 relevant Act. Thus it is said that \
applicant is not entitled 1o o stoy. | find it difficult to accede to that K
argument. The plaintifT secks to enforee the arbitration agreement

hardly be heard to argue that it s for the applicant to establish th

o that it cannet be so established,

There is, however, clear evidence before the Court that the platrs
arremipts 1o enforce the prbitration agreement hove beeg L™ by the failure
of the other parties to respond 1o the plaintiff's actions yorce it of 1o
accept that it is applicable 10 them. C)

The applicant m the present case may entitled 15 2 stay on the
proceedings under the provisions of 5 Arbitration (Foretgn

uld not grant such a stay simplicner
er s 4(3) of that Act. | have heard
evidence before the Court, | would
consider imposing conditi the arrest of the defendant ship
continue unless security m in issue in the arbitration is made or that

| niate that the applicant & not a party to the

no remedies directly vis-a-vis the applicant.

Apgreements ond Awards) Act 1982,

ingidom law s clear, namely that there = jurisdiction to keep

vessel under arrest as security for the action in rem: The "Cap

71 1 Lloyd's Rep 543 (Brandon 11; The "Golden Trader" [1975] OB 348
13; The “Rena K° [1979] (8 377 (Brandon J); The Andria now renamed

[1984] QB 477 (CA); The Tuywti [1984] OB 838 (CA).

There are different views expressed in those decisions as 1o whether a writ
of arrest can be maintained for the purpose of obtaining security in an
arbitranion. but for present purposes, given the effect of all the decisions,
that is an academic question rather than a real question.

The applicant argues that these authorities do not apply in New Zealand
because of a sugeested difference between the New Zealand and United Kingdom
statutes. Section | of the Arbitration Act 1975 (LK) provides:
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{1} If pmry party to an arbitration agreement to which this section applies,
or any person <lniming through or under him, commences any legal proceedings in
ony court agninst any other party to the agreement, or any person claiming
through or under him, in respect of any marer agreed 1o be referred, any party
to the proceedings may af any time after appearance, and before delivering any
pleadings or iaking any other steps in the proceedings, apply to the court to
stay the proceedings; and the court, unless satisfied that the arbitration
agreement is null and void, inoperative or incapable of being performed or that
there is not in fact any dispute between the parties with regard to the matter
egreed to be referred, shall make an order staving the procesdings, 0

{750} (2) This section applies 1o any arbitration agreement which is not a 2
domestic arbitration agreement; and neither section 4(1) of the Arbitration Act O

1950 nor section 4 of the Arbitration Act (Morthemn Ireland) 1937 shall apply fo .
an arbitration agreement 1o which this section applies.

staying proceedings there shall be substituted references to sisting
proceedings.

(3} In the application of this section io Scotland, for the references 1o &\

(4] In this section “domestic arbitration agreement™ means an
agrecment which does not provide, expressly or by implican
ina State other than the United Kingdom and to which HI!IIH?

{a) an individual who s a national of, or hlhuhm]l}'
other than the Linned Kingdom; nor

b a body corporate which = 1
and control is exercised in, any State o United Kingdom;

hll"‘!’““"mm':l“li commenced.
Immmhuhﬁr&i:@’ the provisions of the New Zealand

sintute from those of the ingdom statute. | can see no basis for
distinguishing the dec cited. 1 anything, the posttion m New
Zealand in respect o of the Court 15 stronger than that i the
Linited Kingdom, e provmions of s 4(3) of the Arbitration (Foreign

j Act 1982 enabling the Wew Zealand Court to attach
a , there being no such cormesponding provision in the

e: should the rrest of the defemdant ship continue?

satisfied, on the basis of the English authorities, and, in particolar,
the “Renn K" and Tuvuti decisions, that the ssue is a discretionary one
depending on the circumsiances in ench particular case.

In the present case any stay of the proceedings is unlikely 10 be final,
given the inactivity of AAR] and ROSHYDROMET in respect of the arbitration
proceedings by the plamtiff. | am also satsfied that there may well be o
judgment in the present proceedings o be satisfied. There must, or the very
lenst, be doubt whether the parties 1o the arbitration agreement. AARI and
ROSHY DROMET, are in a position to megt any judgment or would do 5o in the
absence of security, On the present application the plaintiff has shown an
openness in the material put before the Cournt by it which has not been moiched
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by thint of the applicant.

The applicant has asked me oot to deaw any conehion that the Government of
the Russian Fedemtion would not meet i financial obligations. | deaw no such
conclusion. The Government of the Russian Federntion is not & party 1o these
proceedings or to the arbitration proceedings. The applicant has emphasised it
does not speak for that government. | emphas:se | make no findings of any kind
in respect of that sovernment.

The plaintiff may claim that government is the beneficial owner of the ships Q
in question, byt that has not vet been determined. Mor has i been determined
that that government is necessarily a party 1o the charter which gives rise to
the plamtiff's claim. The partics to the arbitration agreement are AARI and
ROSHYDROMET, and not the Government of the Russian Federntion. There is nothi
before me to show any likelihood that they will meet any award in the
arbitration, or indeed participate in it In these circumstances the likelihood O
of any stay of the present proceedings being final is slight &\

*

| mdwert to what [ said in relation to the conditions if o stay is im
I would exercise my discretion agninst releasing the defendant ship
security is given for the sum in dispute in the arbitration which

(781} Conclusions %
The result js: CJO

I. The writ of arrest issued by the plaintiff
ship i nod s=t aside and the release in

2. The application for a stay of
parties to agree on conditions.
made by consent. If the parti
magter bo b reinstoted

ings is adjourned to enable the
can be agreed, on order con be
ngree, either party may apply for the

The plaintiff fs ent to its costs. Given the complexity and urgency of
multinational nature of the proceeding, | fix such costs in
together with disbursements to be fixed by the Registrar under
e Second Schedule to the High Court Rules in the event of any

o5 to disbursements. That order is xgainst the applicant. The

to be paid within 14 davs, Unless the costs are paid. the applicant
from tnking funther sieps in respect of the procesding,

| was invited to make the costs costs in the proceedings. | have no
knowledge of who is the true owner of the defendant ship. The applicant claims
to have an interest i it. ‘Whether that claim will ultimately be upheld anly
time will tell. | thus order s indicated.

DASPOSITION:
Apphication to st asude writ of armest and release ship from amest
dismissed: application for stay of proceedings adjouwrned.
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SOLICITORS:

Soliciors for the appellant: Bell Gully Buddle Weir (Wellington); Solicitors
for the Far-Esstern Region Hydrometeorological Research Institute (Viadivostok )
Hudd Watts & Stone (Wellington).
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ADWIRALT ¢ ACTIOM 1M REM BETHEEN MARINE EXPERTTIONS INC
BETMEEN MARIME EXPEDITIONS ING Lokt
AND  THE SNIP "ARADEMIK SHOKALSKIY®
Plainkift =
AHED THE SHEIF TAKADEHIE SHOMALSKIT®
Refendant

Hepring: 30 March(iedy
Counsel: &.D. FSgd with B.R. Flper for plaintiff

F W AN rule with A.J. Horne for Fer-Eastarn
Magloe Wydrossteorelogicsl Resesrch Instituts,
Wladivostek

JUDGHENT OF DOOGUE J ZudanigEt~31 March 1938
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N

e the procesdings be staysd, secondly the velt of arcest
, o imsuad with respsct to the defandant ship be sst sslde, and
o (Ll thirdly that a relesse be jssued with respect to that ship.
= 4
-Ll' The application (= brought upom the grounds thet elthar
Ir
I.J' ; the dafandant ship is not a sister ship of the “Arademik
, iI". e Shulaykin®, to which the clailw of the plaimciff relates, and
‘._'I E Is therefore not properly the subject-matter of an scclom In .
e "y ram, or the procesdings relate to & clalm whieh in the
— 5 |

JUBGHENT OF DOOGUE o

" LETROUUCTION
The plakiptiff has lssued precasdings against amd
obtalned a writ af srrest agalnst ths defendsnt ship. The

Far-Eastern Reglon Hydromsteorolegical Messarch Institute,

Viadivestek ["tha appllcant®] applles for ardars flrskt that
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subject of arbitration In London and the procesdings should
ha stayed under s, 4 of the Arbitration |Farslgn Agcesments
snd Awards)] Act 1983 and the vessel roleased [from arcest Lm
consegquance of I:h.nt stay. The plainclff disputes thesa

grounds af application.

1 1= A i

The plainelff s & Canadlan company whlch by a4 ciea
charter dated 1 Hay 1994 chactered the “hcademik Shulsykin™
for thes ;plrl.nrl 5 Juna 1994 to 1| May 1993 from the Arctic amd
Antarctic RMasascch Instituts ["AARI™) and The Russian
Fedaral Service for Hydroseteorology and Environmental
Honltorleg (*ROSHYDROHET"). Tha plaintiff chartersd the
rakademik Shuleykin® Lo carry oul tourlst voyages Im tha
northecn hemisphere during 1954 and to Antarctica durlng
1994 =-1095.

S 15 Jupa 1994 AART and ROSHYDROMET delliversd & lattar
te tha plaintiff cancelling the chacter.
that Ehis was an umlavful cancellation of the chartsr and
that, as a result of that and the falluce to 'Pl:lﬂllq._t.ﬁl
plaintiff has suffered lows and damage In the sum gf
SHIL, 287,108, ‘

following the cancallation of the :hlrt"f'tnl' plainelfe
task abaps to have the disputs batvesan Ehe \partlses raferred
to arbltratlon in Lamdon. If the pla@ngiff®s evidanca Ls
correct, AAR[ denjes the axlstence of ) valld cherter-party
ar arbleration agressent, and Ehe \piXisciff's solloltors
hava had ne responss from EEIN-I:IHH Tha plalnelff has

unsucoessful ly sndeavaured to bbtain sscurlty from thosa twe

Tha plalneifl says,

organisations for the amcunt claissd in the arbitration
precasdings.

on 11 Wovembar 1354 the plalnblff took oul a wvelt of
summons in rem in this Court i]llrll.'!'. ‘.hw"\\ltldnjk
Shuleykin® and that vessel's ¢11.(;;§';:;Tiu: ships named
tharain, which Ipcluded the ﬂ'i::‘;:% ship.

Of L0 Jefndacy 19§93 thq$]l:ﬁltf says lE arrested &
furthar sistar chip tﬂg;ﬁfﬂn Sadth Afrlea, bBut that that
wveosal was luhlququ.“lllilﬂ by ordar of the ocourt. The
plalnelff has !ﬂ;ht o put information before the Court as
to that Hﬂﬂﬂiﬂ. The applicant sbjects to thakt
informati@n/belng trested as avidence as Lt Is heacsay. I
ignore the materisl put before this Court ss to what
oogurrad ln respact of the South African proceasdings.

Un 18 Februarcy 1993 the plaintiff obtalned a warrant of

Efrest out of this Court agalinat the dafandant ship im ilts

capaclity as a sister ship of the "Akademik Shuleykin® That
WAFCARE Wad sWEcuted the assa day. AL That time the Tessel
vas under subcharter from & hesd charterer. By agreamsnt
and & subseguent order of thls Court of 7 March 1995 thes
vassal wan allowed to continue to Welllngton, whare it
acclved en T Mareh 1995, when the writ of acrest agaln
bacams affactlive.

The appllcant claims that it is the odner of tha
defendant vessel. It filed its sapplication, which has led
to Che pressnt heaclng and decislon. on & March 193%3. An
amanded appllcatlon was flled om 10 March 1998. The partias
have subsaquently filed their arfidavits In support and

opposltion.
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E1BST ISSUE: SISTEW SHIP LSSUL

oo plaintlff's clain ls browght in rellance on
ws dfijih) ard 5(2] of the Adwirslty Act 18T71. Im
particulsr, the plaintiff relies on proviso (b) (1) of
5. %0%) of that act, the se-called "sisver ship provislon".
Those statutory provisions provide:

TN The Court shall have jurisdictlon ln respect
of the following guestions or cleime:

nhwn

{hi Ary clais arising sut of any sqressent
relating te the carriage of gocds in &
ship o te tha uss or hire of & ship:

mE(2] in sddition te the rights confarced by
subsectlon (1] of this sectlon, the sdsirslity
jurisdiction of the High Court say be invoked
by &n action Im rem in respect of all
guestiens and claims specifled ln subssetlon
{1) of ssetion 4 of this Ast [ewespt clalms
specified in paragraph (m) of that
subsection) @

pravided that =

T BT

il Im guestions amd claims speclfled in
paragraphs [d) te (r) (except
pl-u!rqn {m)) of subsscklen [1] &l
ssction 4 of this Azt arisinmg in
cannaction with & shlp whars ThEpRrson
who wauld be llable on the slals IF°an
action im persches wis, whnefA LhE Ccausse
of actiom aross, the cunar oy chartierer
of, or in posssssjen or In centrol of,
the ship, the jurlisdictien uf the Hi
Court may (whather the Blaim glves ries
to & maritiss Qlen on the ship er nat)
ba invoked by an scblan in res sgainst -

(i} That shig B, Wt the time when Lhe
sction R Beouvght, It is
bensficlally cuned as respects all
thetshares Ehersin by, or is on
chartar) by demise Lo, thab person)
aF

5§

{ii] Any other ahip which, &t the time
when the actlon s bBrought, is
beneficlally owned or on charter by
denfiss as aforesald.®

The jurisdiction provided by p;yiélﬁiflh: [ii] o =, 5(2)

axtends the pravious jurlsdictlonSedthe Court in certain

canas ko any ship in which the berdficial ounership ls the

mams a8 tha ship In respectief _»m';iﬂm tha clalm arises.

The firak qutl:t.lm'ii ‘l-hi threihold guestlon of the

onus snd standard of, FIM on this spplication. Inm this

procesding the J"nl‘-r.in that guestlion affectively

deteralnss thi“ripet lssus. There sre two viewvs aeg to the

onus of predl i

1.

Jtis for & deferdant (or spplicant) to make out that
the plaintiff does not have an arguabls cesa on
Liability.

Four declalons suppert this view. Thay sra: Tha
8t Elsfteric [1957] P. 179 (Willsar J}; The
"Moschanthy® [1971] 1 Lleyd's Rep 17 (Brandon J) [vhers
the reasonimg in The 5 Elefteric was adopted amnd
applied) ;] The "Gulf venture® (1994) 2 Lloyd's Rsp 445
[Sheen J) (where the langusge of Branden J In The
=MgEchanthy® was sdopted and applled); Reef Shipping Co
Ld v The Shlp “Fus Esvenge® [1%87] 1 NILRE 330
[Smallle 3} {vhera the cases Just mentloned wvere rellsd
upan by agresment of the partles). TE appears that
nelther of the decisions Taking & contrary view,
imcluding one of Shesn J himssll, wers clesd to theat
Judge during the courss of Thi “Gull Ysatuce" hearing
ar to Seallie J In Rasf Shigpeing. In that cass
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Seellie J was not obllged to make the decision which I

nhava B0 make in these proceedings.
3. It is for tha plaintiff to sstablish hls cESe on tha
balancs of probabllicies.

Teo decislons support this approach: Tha
“sygntlcum® (1978 1 Lloyd's Rep 184 (Slynn J) (vhere L&
appears The 5t Elefterio snd The "MHoschanthy" decisions
werea nok referred to the learmed Judge)] ) and Tha
“Maritime Trader® [1581) ? Lloyd's Rep 153 |Shean
Jj (uhere In oblter dicta The “Avenklous" was followed

tuk in the sbsence of reference to The 5t Elafteris and
The "Hoschankhy® decisions).

Hr WacKanris for che mspplicant ‘Iul'l'ﬂﬂltll'rﬂl-b]ﬂ subhits ¥

shouwld follow the latter lina of ;uthwitf. sccepting,

however, that he must concede for present purposes that tha

Equally
undarstandably, Mr Ford for the plalnelff subslts I should

claim In personam by tha plalntiff can be made out.

follaw the formar line of sutherltles, supported, as [E s,
in partlieulac, by the juldgsent of S=slllsa J In tha “I‘,E
Sghipping casa.

ahould proceed om the basls that that casa ﬂl!l{!'“t.'l.f'; atatan

[t is certaimly undarstandable tl‘!-l",-'p'ilﬂnli.ll

the law of Hew Zealand,

As already indicated, this issue 18, trithlillgr
determinative in this cass becauss, Wﬂr wiaved, tha
avidance before the Court raises ““‘Wlhil casa by tha
plaintiff in respect of Che ﬁﬁphhl ship, buk It im hardly

sufficient Eo prove that caSejon a balance of probabilitiles.

I peafer tha line of suthoritlss which make le
incumbant upon the defendant to show the plaintifr has na
arguable case. As alresdy noted, Ehe proviso in gquastisn ta
8, 5(2) of tha Act anlarged tha u-um_.juriiluntlm afl
cha Court. A plaintiff's lublunt,m-ﬂﬂtl can hardly
axpect Lo bha datermined on an Ami‘!ﬁll:-lun af thes pressnt
sort. In brief, these ars the\Justiflcations for the views

undarlying the forser 1ine.ob suthocities. Slynn J In The

Spventicup® did not hﬁi \_i":l bansf Lt of the sarllaer
authoricles. Hisg ?pf'ﬁgééi'itlnn to the centracy ls without

supporting resssoing or authocity. Hr HMackenzls says &
aistar IJ‘I” Lo .,l}n a different positlion from Tthe erlginal
ship 'l““(”*’?‘." ta tha clals. The statute recognises no
sucn I.ﬁi‘ﬁnnu-. Mr Justica Shesn's comsanta in The

*Maritise Trader™ were obiter.
been said In Tha “Aventicus® withowt considering the more

reasoned approach adoptad ln the othar line of authority.

e mersly followed what had

Ha chosa to take that more creasansd approach lm hils laker

declsion in The “GULL VEOCUESES .

I scoordlingly look at ths |asus &8 ona of vhsthar the

”qppliunl'. has astablished the plaintiff has no arquable

cans, Nons of the authorlitiss refers to the sppropriate
standard of arguable case. [ bear Ih mind that tha
plaintift seeks to maintaim tha srrest of & vesssl othar
than tha one Iln respsct af whleh its clals lles. For
mysslf. in applying the test of «hether thers s an apquable
cand, | view tha situation as more skin to EThat arising en
applicatiana for Harevas injunctions [tha need for a good

arguables case) or an Anton Plliler order (am extremnly sBrang
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priea tacie case) than the situatien which arieems en the
gtapdard interim or impteriocutory Imjunction (8 ger ious
gquestion té be tried]. The Court has to balance ths rights
of the party bringing its claim i relianes dpan the sister
ship provision with the rights of the pirtles with an
kntarest Ln the parclcoular thP to have It free from arcest
unlass the plaiptiff has got an arguable case.
the plainelff in ite procesdings has to provel
1, The party which woeuld be lisble on its clalm In lts
action in personam.

The evidencs bafors the Court {s that that s RARE
and FOSHYDAOMET. The plaintiff clalms that thls is
effectively the Government of the Russian Federatlion.
Thers |s some evidence that ROSHYDROMET 1= an arm of
the Government of the Russlan Fedsration, whatever Lhe
positlon of AARI. Certsinly upen the evidence befors
Ehm Court, Im particolsr the evidence of a Russian
lavyar, hlszander Golubnlchy, ths plaintlfd has
sstablished an arguable case, howevsr viewsd, that
ROSHYCRGMET ls am arm of tha Covarnment of The Fossisn
Federation amd ERat Ik has a cass sgainst §t\im,
L T L

1. The Goverrsent of the Russlan Federation, wes at tha
tims when the ciuse of sction arods the owner or in
passession or contrel of tha wasselVin connaction with
which the plaintiff‘s claif wrese, the "Aksdanlk
Shaleykin®.,

Glvan that the Bharter was In part by ROSHYOROMET,

the evidence of the sama Musslian lawysr that, If Tha

wesaml ko avned by smithar AAAL or ROSHYDROCMET, bhe
cevarmsent of the Ausslan Federatlon Is the true and
uitimate owner of bthe veassl. the plaintifif has agein
entablished that it has an arguible !'.-'qlr, hHowevar
wisved, in respect of this raBE#F T There is alma athar
svidanzce ko which the phﬂ]h!" peintE Iim respeckt of
this mattier, which I _du"gu-li..rl-# it necessary te
traverss. \

Tha dﬂlndl.nt_ ﬂl:h was At tha Time wheam tha actlon was
brought by Ehe\plalrtiff on 11 Hovesber 1994

penet lgialTy owvned by the Governmant of tha Russian
Federafion.

v S he vessel Is In Wew Zsaland by virtus of »
cherter bsbtusen the appllcamt snd others. It was shown
in the Lioyd's Reglster as being cemed by the
Government of the Republic of Ruessis through
ROSHYDROMET umktll the &nd of 19%4. Thare le svidemcs
frem the same Busalsn lawvyger that the mere fact that a
ship's esgtifloste has beaen iswusd |A the nems of the
spplicant iz mot conclusive of ownership and that this
vessel, liks the "Aksdemik Shuleykln®, comes within a
dafinition af "objects of state proparty®. It s sald
for the applicant that It has & separate lega]
sxistance and that banaflicial cwnership of the vessal
rests in It and Eny interest Ehe Govermseant of tha
fussisn Federatlon say have §in the applicant cannok
affect that. This i in rellsnce upon an affidavit
from the spplléant's swn Ruasisn lewpsr, which Is
perhaps sars to be nobed for what it doss mot say than
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for what It says. There Is aYidence from Ar Golubnlcehy
that the Covernment af the Russian Fedaratlon has an
intarssc as owner in the defendant ship. Tha substancs
of his evidancs im such that in Eerms of lew ZTsasland
law that weuld be trssced as & benaficial interast as
oupEr, Thara |, howvever viewsd, &n arguabls casa tha
Government of the Fusslan Federation has a bensficisl

interast as ownar In tha defsndant ship.

Thus the plaintiff has put bafore the Court avidenca
which astablishes to =y satlsfactlion that it ha® an arguable
case to thas standard alesady ldenclifled that tha dafendanz
ship l# a sister ship of tha ship in respect of which its
glais arises and that that ship is either owned by or in the
ponssanlon or control of the p-r-.'r- sgainst vhich lts claim
in personam arlsss. Certainly the sppllcant has not
sstabliisnhed that tha plainciff does not have an arguable

case im accordence with the line of suthority aleeady clied.

SECOND ISSUE - STAY OF FROCEEDINGS

For the purposes of this srgumant, but nat ﬂ}r_lm'.
the applicant concedes the plaintifl cam lltlh{;fi.p It.‘r'u‘“l party
lable on the plaintiff's claim in p-lrlnm-:.._J.:{_'_s:l"ji
Govermment of the Aussian Federation lfﬁd';h;;' i:-n'lh vesaaln
in issus are beneficlally owned by qq.t ,Fhirnlﬂrrt. This
issun arises undér a. 4 af Lhe {tﬂﬂl&iﬁiﬁ {Far&lgn
Agresments amd Awvards] Act :Illi N\ ﬁll sectlon providan;

i 1§ any party’ “E"I‘-hn arbitration Egrasment to

whieh this ses n appliss [or ANy parson
clalming through ar undar TREL PET3IEA)

1

commEnces any legal Fl’mi’diﬂ?l Im ARy Court
agalnst amy atherg FagLy Eo that arbltraktion
agroemant [or any person claiming through ar
under that sther party] in respect of

matter in disputes betwasn tha parties mﬂ
the partilas have ﬂl.'l“ rafaE ta
arbitration pursusnt to srblitraciam
agreamsnt, Amy ELY precasdings nay
st any tims apply t urk to stay thosa
procasdings; and shall, unlesms tha
BFBIEEAL lan agre g nall snd wold,

lnoperative, or able of balng perforsad,
make an order, SC tha procasdipgs.

1] Tha :wn =in sddltlon to any order mada

undar & an (1] af this ssctlon, maks
ll.l:-h- EI: ur rdars im relation to any propercey
1!.! ar nay ba ths subject-matter of tha
i tusan ths partiss to the
mt an agreessnt A% It thinks fle.
1] fvlii'lf"urd" undar subsectiom (1) er subsectlion
- ) of this ssctlon may be made subject Eo
Miich earndltlons as the Court thimks Fit.

[N This sectlen applies to svery arbitration
agressent which provides, sxprassly or by
implication, for arbltration In any countcy
athirc Ehan Hew Tealanmd.

(5] Gection % of thae Arbitratlon Act 1900 ahall
pot apply te any arbitratlon sgreemsnt to
which this sectlom applies.®

Thas applicant says that it s entitisd sz of clght te a
stay of the procesdings as, when the plaintlff sesks to
snforca the arbltratiom agraessenc in Llts charter, It cannok
ba heard o argue that the agreesent fs null amd woid,
lnaperatlve ar lnckpables of balng performed. Thus thae
-IF'”.’.:.HI- says that on its face |t can make ocut that Ehe
prasant pesltion is within the terms of 8. d{i] of the
Ealeavant AeL.

Tha plaintiff says fivae that tha applicatien is

nisconcelved, as the appiicant is mot & party to Lha

arbitration procesding and has ne right to apply to this

Court to stay thess procesdings. Howevar, . 4|1} refars to
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a party to thess proceedings and not the arblieration
procesding. Theres ls nb suthagity that the applicant wust
len be &4 party Lo Lhe arbitration proceoding. The lamguage
in . 4[1] ks very Aifferent from that of s. 5 of the
Arbitpatlon kot L9008, which speciflcally dems not apply to
any arbitration agreement ©0 Which &. & of the 158F Act in
guestion spplies by wirtue of the provisions of s. 4(5) of
that lastksr Ackt. Thus the authorities clted on bahalf of
tha plaintiff under &. 3 of Lhe Arbltratlen Aet 1508 are af
na relevance in the prassnt clrcumstances.

the lssue still arises whether Lha lpl:llll:ll'lt s & party
ta cthess present procesdiegs, That point bas not baan
apgued before me, &nd I leavs it opsn. Flalnly the
appl leant elalms to ba & party to the presant precasdings
snd has made &p appllostion im the course of thons
procesdings. Whether the applicant Is such & party s not,
however, detarmined by this judgeent.

Tha plaintiff then says thare Is &n snus on tha
applicant to sstabllsh the srbltration agresment L8 nat null
and void, imoperative or Llncapable of belng parformad™in,
terns of 8. 4(1] of the 1982 relevant Act, Thus (TN snid
that the applicant ls net sntitlad te a stay . .]. £imd it
difffcult Lo acceds Eo EheE ErgumeAt. Thluar‘¢htilt BRERE
to enfores the arbltration agresmant and cam, l:ll;lﬂl'r be heard
to argus that It ls for the lgpllﬂﬂﬁ?:i-‘ﬂ'.Il:l'-lbl.llh thasa
sattars or that It camnmot be so “‘I‘.‘hlrlhiﬂ-

Thers ls, houvevar, clsar lﬂ*n‘l bafors the Courkt that
the plainkiff's sttempis ie:i;ﬁrnn the arbltratlon

agressent have been nullified by the fallure of the othar

1

partims to respond to the plaintiff‘s actichs te snforce lt
ar to accept that It is spplicabls to thenm.

The applicant in the present -;u{? :m:r tharefars be
sntltied to & ECAY O Tha FEH‘!#{H‘&:@*‘I tha provislons
of s. 4(1) of the Arbitration [fordigh Agreemsnts and
dwards] ARet 1982, but 1 would(pot grant such a stay
simpliciter bul would saks W subjsct Co conditions under W,
4[3) of that Act. I Mave heard no argueent am to
conditions. Glven Shswetldencs before the Court, I would
consider Impoedng wonditions that slther the arrest of the
defandant ﬁlﬂ"_ Eﬁ‘ltinu! unless securlty for the sum in lassus
in tha ﬁ:'mtﬁ't]un is mada or that security for that sum ba
mede., ‘!‘-’-..nl:.l that tha applicant is pot & BATEY o tha
;;ﬁi_j_:fﬁ]_nn mnd the pleintiff hes no remsdies directly wvim-
l_-_'ﬂ.l the applicant.

IHIRD ISSUET IF THE PROCEEDINGE ARE STATED. HUST THE ARREST

The Unlited Kingdesm lav is clear, namsly thet thers s
jurisdiction to kesp the defendant vessel under arrest as
sscurlty for the actionm In rem: The “Cap Bon® [L967]

i Lloyd's Rep 843 {Brandeon J); The “Golden Tradec® (1974

1 Llayd"s Rap 378, [197%] QB 148 {(Brandom 3} The “"BEsns K®
{19787 1 Lloyd's Mep 454, [1979] QB 377 (Brandon J]; Tha

| = H ) o[LEE4] 8 Lloyd's Rep 315, [1884]
Qe 477 (Court of Appsal]; The Tuyutl [19B4) 1 OB 838 (Court
af Appaal].

Thars are differant vlews expressed in those declslons
g to whathar & writ of arrast can be maintalned for tha

purpaas of obtalning security In an arbitration, but for
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pregant purposss, glvean the affact of all Eha decisiens,
that is an acedenic queastion rathar chanm & ceal quastien.
The sppllcant argues that thess authorltiss do not
apply in Hew Tesaland because of a suggestsd difference
batwean Lhe Hew Iealand and Unlted Kingdos statutes.

Fectlion 1 af the Arbletration Aot 1979 (UK) provides:

b W If amy party to an arbltracion agresssnt ta
whieh this sectlon appliss, or any persan
claiming through or under his, cosmences any
legal procesdings in any court sgeinst any
ather party to thea agressant, or afy pecson
elalming through ar under him, ln respect of
any mAattar agresad to be referred, any party
te the procesdings may at any tlse after
appsarance, and bafore dalivering q:rT
pleadings ar taking any cthar steps in the
procesdings, spply te the cowrt to stay Tha
procesdings; and the court, anlesss saclsf ied
that Eha arbitration sgrassast Lo null and
void, lnoparative or incapabla of balng
performad o that there is nat in fact any
disputs beatwssn the parties with regard te
tha satbtar agiead Eo ba referred, shall nakas
an order staylng the precssdings.

() This sectlon applles to any arbltration
agreamsnt whlch ls not a domestlc arbltratlon
sgresmant | and nelther sectlom (1) of tha
Arbitratlon Act 1930 nor sectlen 4 of tha
Arbltration Act (Northarn Ireland) 1937 shaid
ipfl:p to anm arbitration agresssnt to which
this sectlon spplien.

[3) In the application of thls ssctiam [ 2
Scotland, for the refscences to st
procesdings thers shall be substituted -
referencas to slsting pm.dlﬂ., x

{4} In this sectlion ‘domestic arbieragden
agresmant’' seans an arbltréfion)agrasmant
which doss not provide, anp ly or by
Implicatlon, for arbltration, In & Scats other
thar the United Ilngni" te which neither

{8} an individusi\Unl is & natlonal of, or
habltually Fmgldent in, any Stata othar
Ehan chaaipitssd Nlmgdom) nor

iB) & body Bepparsts which is incorporated
in, or vhoss central sanagesent and

1]

control is evercised In, any State othar
than the Unilted Elngdom;

Is & party at the tise the procesdings arm
comasnced . "

I can sea no pasis for ‘-“tlﬂm the provisions of
the lew tealand statute from ':,Hq!u:- united Kingdom
statute. I can ses no besis far distinguishing tha
decisions slresdy clted Q=bfdenything, the position lm iew
Taaland ln respect of the) powers of the Court ls stronger
than that In the, !H'fh:i"';l:lngdu-. glven the provisiens of
5. 4(3) of the Nebibration (Foreign Agresments and Awards)
Ack 1982 lhqpflnq the Mew Isaland Court to attach conditions
to any stayy there being no such corcesponding prevision im
tha Uhited Eingdom statuts,

Wﬂm.lm

I am satlafled, on the basis of the Engliah
suthorieles, ard, In partlcelar, the “Esos K" and Tuwybl

decisicns, that the issue is a discretionary one depending

, o the clrcumstances in sach particular casa,

In the present casa sny stiy of the proceedings is
unlikaly to be Clnal, given the [nsctivity of SART and
ROSHTOROMET In respect of tha arbitration procesdings by the
plalntirf. T am alsoc satisfled that there may well be &
judgrant in the present procesdings to be satisfied. Thars
must, st the vecy lesst, be doubi whether the pactism to the
arbltration agresment, AR and ROSHYDROMET, are la &
pesltion to meet any judgesnt or would do sa in the abssnca

of wecurity. 0Om the present application tha PlaimEiff hasm
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shown an cpenneis bn tha matorial put befors thea Court by it
wiieh has not Bean sstched by that of the applicant,

The applicant has asked me not to draw any conclusion
that the Covernment of the Russian Federatlon would not Rest
its flnancial obligaticns. 1 drav no such comncluslon. Tha
Goverpeent of the Mussian Federabtlen is mok & party to thece
procesdings or to the arblecatlon procesdings. The
applicant has esphasised It does not speak for that
caverneant. 1 esphasise I make no findlngs of any kKisd in
raspect of that Govermment.

The plaintiff may =lals that Covernment is the
penaficial ownar of the ships in guestion, but that has #ok
yet been determined. Hor has it been determined that that
covernment §s nocessarily a party te the charter which gives
ples to the plaintiff's claim. The partlas to the
apbitration agresment are AMRL and POSHYDREOMET, and not tha
gGovernment af the Russiasn ledstation. There ls nothing
bafore me to show any likelihood that they will meet any
avard in the arbitration, or indeed participats in it. §n
these circunstances the llkelihosad aof any stay of tha
prasant proceedings being final iz slighk.

1 adwart to what I sald im relatlon te ghadcopditlons
if & stay kn imposed. 1 would exerciss sy diEcretion
sgainst releasing the defendant shilp Gntll propsr sscurlty
is glven for the sum in dispute Ln wnenrbitration which may
Uitisstaly be the subjsct-matide of & judgment In rem In The

presant precesdings.

iy
ERNCLUSJONS
The reRult I6:
ks The writ of arrest lssued by the ﬂi}»ntbft in respect
"

of the defendant ship is nnt__;it'_‘mi and the raleaaas
in respact of It ls nob u.l;a:ﬂf.

r Tha application ler a H:I‘.__I_nlj the procesdings is
sdjournesd to ensble the\partles to agres on conditions.
If comnditions can -h-‘:_‘l"l.'ll-d. an ordar can ba mads by
consent, If the p¥rties cannot asgree, elther party may

apply for She Ratter to be reinstated befors ma.

£RaTa

The plaintiff is entitled to its costs. Given the
m;;l’l.r and urgency of the matter and the sulti-nationsl
.ﬂlhi.r\l- af tha proceeding, 1 [lx sveh esald IR Ehe sim of
%5,000 tegather vith disbursements Co be [lxed by Cthe
Reglstrar under Item 34 of the Sscond Schedulm to tha High
Court Bules In the svant of any dissgressant as to

disbursemsents. That order is againat the applicant. The

costs are to be paid wlithin 1% days. Upless the costs are

pald, thes applicant is debarred froe taking further stsps Ln
respeck of the procesdimg.

1 wvas invited to make the coste costa In thas
procasdings. 1 have no Enouilsdge of who s the trus owner
af the defendant ship. Tha spplicant claiss to have an
lntarast In §t. Whethear that claim will wltimately be

uphsld only ties will tall. 1 thos order ss indiceted.

ooy |
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Solicltors for plaintiff:
Ball oully Buddle Weir, Wellington

Solleiters for Far-Eastecn PReglion Hydromateorological
Research Institute, Viadivostok:
Rudd Watkts & Stone, Welllington
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