
IN THE COURT OF APPEAl. OF NEW ZEALAND 

Coram: Richardson I 
Caley! 
Ellis J 

Hearln!:: 20 June 1994 

BETWEEN BALTIMAR APS LTD 

Appellant 

AND NAIDER & BIDDLE LTD 

Flat Respondent 

PORT NELSON L1D 

Secogd Rcmopdent 

Coun se1: Miss J E Sutton for Appellant 
L J Taylor and I W Thorpe for First RespondaIt 
No appearance by Second Respondent 

]udement: 30 June 1994 

CA 81194 

JUDGMENT OF THE COURT DEI.IVElUD BY CASEY J 

On 13 May 1994 Master Thomson entered summary judgment agiWt the 

appellant Baltimar Aps LId and Ihe second respondent Pon Nelson Ltd in favour of 

the first respondent Nalder cSt Biddle Ltd for possession of its property dQ;ribed as 

"a dismantled marine railway· . This had been shipped by it from the port of Tracy 

in Quebec to rIlelson on one of the appellant I S ships under a contra.ct coataining 

standard "Unce" terms approved by The Baitic and International Maritime 

Conference. The appellant claimed a lien for unpaid freight and unloaded the goods 
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in Nelson in November 1992 into the custody of Port Nelson Ltd as warehousemen. 

Nalder & Biddle maintain that all the freight due has been paid and issued the 

present proceedings alleging conversion and detinue and seeking possesSion of the 

goods and damages against both defendants. It applied for and obtained summary 

judgment for possession and a declaration of liability, leaving the amount of 

damages to be assessed la!er. 

Baltimar filed a notice of opposition to the summary judgment in which it 

asserted Its entitlement to a lien, alleging that this question was an integral pan of 

the wider issue in the claim, which should be determined by arbitration in London 

as provided for in the contract. At the same time it applied for stay of proceedings 

and reference to arbitration. Port Nelson Ltd also filed a notice of opposition, 

pleading that it was bound to hold the g~ under the provisions of the Mercantile 

Law Act 1908 pursuant to the notice of lien given by Baltimar. In giving judgment 

against both defendants the Master also refused a stay of proceedings. Baltimar 

now appeals against that judgment and refusal and although both Nalder '" Biddle 

Ltd and Port Nelson Ltd are cited as respondents, the latter took no part in the 

appeal. 

In the contract the volume of the goods was ~ven as about 3,387 cubic 
. -'f' ... ,," :0 . . . .. \ . . . ... : .. .. • r , . 

metres, and the freight wu exp~ as:. iump iwit at VSS280,tXX). Aflcr ioadin$. 

the Ship's Master suspected that the volume was con~ly_ and arranged 

for a Wio SIlrVeyor's repon which found it to be about 6,745 cubic metres. On 

4 November 1992 (before the cargo was unloaded) Baltimar wrote to Nalder '" 

Biddle Ltd informing them of the excess in these terms : 

• As y~u ate aware, the quantity of cacao loaded onto the 
veuel III Canada was greatly in cxc:eu of that wllich wu 
booted on your bebalt by your aaents In Montreal, and 
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declared on the relevant Booking Notes relating to the 
shipment of the plant from Canada to Nei5Oll. 

This letter will serve to advise you that pursuant to 
Clause 11 (e) of the Booleing Notes, the cargo has been 
remeasured and found to be 3,083.62cbm in excess of the 
total of the declared quantities, viz. 3,387.68cbm. We have 
caJculated that the additioll3l freight payable on that excess is, 
at the basic rate, USS254,868.00, but on the penal rate 
pa)'llble under the provisions of the same clause, 
USS509,736.00. It is not our intention to claim the latter 
amount at this stage, but we reserve the right to do so should 
our claim become the subjea of arbitIation or litigation .• 

After requesting telegraphic transfer of USS2S4,868, the letter concluded with 

advice that failing payment Baltimar would invo~ the provisions of cl 12 of the! 

contract and exercise its lien for freight. 

By arrangement between them an independent survey was carried out in 

Nelson after discharge of the cargo on 10 November under which the excess volume 

was calculated at 2,599 cubic metres and 011 this basis Baltimar reduced iu claim to 

USS214,824, while reserving iu right to char&e double under cll1(e) of the 

contract unless payment was made by 16 December 1992. In the meantime, on 

4 November 1992, notice was given to Port Nelson LId by Baltimar's a&en!3 

advising them of its lien for unpaid freight of USS2S4,868 with the request that they 

hold the cargo to the agent's instructions until the 1ien should be discharged either 

by payment or by deposit of the amount outmnding with Pon Nelson Ltd, as 

provided by the Mercantile Law Act 1908. The amount lw not been deposited and 

we were informed that negotiations between the principah were fruitless. The 

present proceedings were issued in February 1994, about the same time as 

Baltimar's London solicitors wrote giving notice that their client intended to submit 

the disputes to arbitration in accordance with the contract and put forward the name.! 

of four possible arbitrators. No further steps have been taken pending the outcome 
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of the p=nt litigation. Counsel accepted that there is a stay of execution of the 

Master's order for possession until delivery of this judgment. 

The CONrad 

The following arc the relevant clalL!C3 : 

11. Frel&ht aDd Char&es 

(e) The carrier is entitled in case of incorrect declaration of 
contents weights, measurements or value of the gOOlb 10 
claim double the amount of freight which would have been 
due if such declaration had been correctly given. For the 
purpose of ascertalnIng the actual facts, the Cmier reserves 
the right 10 obtain from the Merchant the ori&inaJ invoice and 
10 have the contents inspected and the weight, measurement or 
value verified. 

U. IJen 

The carrier shall have a lien for any amount due under this 
contract and costs of recovering same and shall be entitled 10 
scll the gOOlb privately or by auction 10 cover any clairu. 

Both these clauses arc standard temu but the following arc special to this contract : 

3. Jurisd1ctioD - Any dispute arising under this Bill of Lading shall be 
decided in London and arbitraton 10 be commercial men, nOI 

lawyen. 

22. If space available, the Charterers (sci!. Shippers) have the option 10 

load additional cargo at pro-rata freight.  
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These are the relevant sections : 

"23. Continuation of lien lor freight I! shipowner &ives 
notice • (1) If at any time when any goods are landed from 
any ship and placed in the custody of any penon as a wharf or 
warehouse owner the shipowner gives to the wharf or 
warcllouse owner notice in writing that the goods are to 
remain subject to a lien for freight or other charges payable to 
the shipowner to an amount to be mentioned in such notice, 
the goods so landed shall in the hand! of the wharf or 
warehouse owner continue liable to the same lien, if any, for 
such charges as they were subject to before the landing 
thereof. 

(2) The wharf or warehouse owner receiving such goodJ shall 
retain them until the Uen is disc:lwged as hereinat'ta­
mentioned, and if he fails so to do shall make good to the 
shipowner any loss thereby occasioned to him. 

(3) On production to the wharf or warehouse owner of a 
receipt for the amount claimed as due, and delivery to the 
wharf or warehouse owner of a copy thereof or of a release of 
freight from the shipowner, the said lien shall be discharged . 

24. LIen to be dbchU'led OD deposit wltIl wanbouse 
owner - The owner of the goods may deposit with the wharf 
or warehouse owner a sum of money equal in amount to the 
sum so claimed u ~d by the shipowner, and thereupon 
the lien shall be disc:harged, but without prejudice to any other 
remedy which the shipowner may have for the recovery of the 
freight. 

31. Warehouse ownet"s protection· Nothing In this Part 
of this Act shall compel any wharf or warehouse owner to 
take charge of any goods which he would not be liable to I2ke 
charge of if this Part of this Act had not passed, nor shall he 
be bound to see to the validity of any lien claimed by any 
shipowner under this Part of this Act. •  
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It is not disputed that notice of lien was duly given to Port Nelson Ltd and 

that it is a 'warehouse owner" . Accordingly the cenaal issue in the case is whether 

Baltimar was entitled under its contract to a lien for unpaid freight in respect of the 

excess volume alleged. Baltimar submitted that this was a question for the 

arbitrators in London. The Master held otherwise, holding that the Court was 

entitled to satisfy itself that a genuine dispute existed before declining jurisdiction in 

favour of arbitration. He concluded that there was no enforetable provision in the 

contract for recovery of exceu freight and if the shipowner had a claim, it was for 

damages only, which could not support a lien claim under c\ 12 of the contnct. In 

any event, once the cargo was discharged the lien was continued by virtue of the 

Mercantile Law Act and not under the contract. Accordln&1y any dispute about its 

existence at that stage is solely a matter for the New Zealand Courts. 

With respect, this last conclusion overlooks the point that the rights and 

duties under the Act arise only if there is a valid contractual lien and that question 

has been expressly reserved by the parties for arbitration. The New Zealand Court 

would certainly have jurisdiction to decide whether the other requirements of the 

Act had been complied with but, as noted above, there is apparently no dispute 

about them. 

Section 4 of the Arbitration (Foreign Agreements and Awards) Act 1982 

applies to every arbitration agreement providing for arbitration in any country other 

than New Zealand and subsection (I) reads ; 

"If any party to an arbitration agreement to which this section 
applies (or any person claiming through or under that person)  
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commenca any legal proceedings In any Court against any 
other party to that arbitration agreement (or any penon 
claiming through OT under that other party) in respect of any 
matter in dispute between the parties which the parties have 
agreed to refer to arbitration pursuant to that arbitration 
agreement, any pany to those proceedings may at any time 
apply to the Court to silly those proceedings; and the Court 
shall, unless the arbitration agreement is null and void, 
inoperative, or incapable of being performed, make an order 
staying the proceedings .• 

The long title states that the Act is to implement an International Convention 

on the Recognition and Enforcement of Foreign Arbitral Awards, referred in 

subsection 2 as that adopted by the United Nations Conference at New York: In 19S8 

and a copy Is set out in the Schedule. Article n.3 stipulates : 

'The court of a Contracting State, when seized of an action In 
a matter in respect of which the parties have made an 
agreement within the meaning of this article, shall, at the 
request of one of the parties, refer the parties to arbitration, 
unless It fll!ds that the said agreement is null and void, 
inoperative or incapable of being performed. ' 

The English AIbitration Act of 1975 was passed to give effect to the 

convention and 51(1) is virtually in the same terms as our 54(1) above, except that 

after the reference to any party applying to the Court 'to stay those proceedings;' It 

reads: 

, . .. . and the coun, unless satisfied that the arbitration 
agreement Is null and void, inoperative or Incapable of being 
performed or th.t there Is not III fact any dispute between 
the partles with t"eprd to the matter alfted to he 
referred, shall mala: an order staying the proceedings. ' 

It will therefore be SOCII that our Act follows the language of Article II. 3 in 

limiting the Court's power to exclude arbitration, whereu the English Act extends it 

to = where there is ·not in fact any dispute'. Under 15 of our Arbitration Act  
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1908, which relates to domestic arbitrations, the Court has an even wider di~rction 

and may malee an order staying the proceedings ·if satisfied that there is no 

sufficient reason why the matter should not be referred in accordance with a 

submission" . This section does not apply to s4 of the 1982 Act (ibid s4(5». The 

provisions therein for stay are mandatory. In the absence of the specified 

disqualifying conditions the Court has no discretion. 

It has long been the position that a mere refusal to pay an amount that is 

indisputably due will not constitute a dispute entitling the defaulting party to an 

arbitration. (See e.g. London & North Wt.l1U11 Railway )' Jon" [1915] 2 KB 35). 

The Court can give summary judgment - see E11JJ v WaUs OmstructiDn (1978] 

1 Lloyd's Rep 33, a ·domestic· building arbitration. 

"111, FuohSQn Maru· at p26 of the same volume involved an international 

arbitration agreement under the 1975 English Act. There the majority of the Court 

of Appeal (Lord Justices Browne and Geoffrey we) would have given judgment 

for part only of the large damages claimed had it been capable of quantification, 

applying EIIis \I Wilt,. Constructicn, but as it was not, they concluded the whole 

claim should go to arbitration. Lord Denning M.R. dissenting would have iiven 

judgment for what on his lWCSSment would have been the minlmum damages 

payable. It is clear that the qualification about there Dot hein, in fact any dilpute 

between the parties included in the Arbitration Act of 1975 was material to their 

conclusion that a stay could have been refused. The current English position is 

summarised in the followin, passage from Mustill & Boyd - Commu-clal 

Arbltranon (Second Edition) at pl24 : 

·Where the claimant contend, that the defence has no real 
substance, the Court habltu.ally brings on for hearing at the 
same time the application by the claimant for summary 
judgment, . and the cross-application by the defendant for a 
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stay, it being t!Un for gran~ that the success of one 
application determines the fate of the other. ' 

The authors cite Nova (Jmt,) Knit LId v Kammgam SpiJlntrri GmbH 

(1977] 1 Lloyd's Rep 463, [1977] I WLR 713, The AVo Nord [1977] 2 Lloyd's 

Rep 434. SL Sethia Linm UJ v SIilII Trading Corp" 0/ India Ltd [1986] 

1 Lloyd's Rep 31 can also be added to the list. In all these cases the Court could 

rely on the extended wording of the English Act to justify an enquiry into the reality 

of the dispute. The Master acknowledged the absence of a corresponding provision 

in our 1982 Act, but for practical commercial reasons and in the interests of comity 

between the Courts of New Zealand and England he concluded that a similar 

approach should be taken here, adding 'even on the wording of our 1982 Act u it 

stands, the Court has jurisdiction, even if I'ecessary by resorting to inherent 

jurisdiction, to go u far as inquiring into the question of whether or not there is a 

genuine dispute' . 

With respect we are unable to agree with this conclusion. The laniUaae of 

54(1) of the 1982 Act is quite clear and follows that of Article II.3 of the 

Convention, which the Act was passed to implement. In note 7 at p465 Mustill and 

Boyd point out that the added words in the English Act • 

'do not appear in the New York Convention. They owe their 
origin to the report of the Mackinnon Committee 
(Cmd.2817), which had noted complaints that s.I(I) of the 
Arbiuation Clauses (Protocol) Act 1924, a p~rsor of 5.1 of 
the 1975 Act, was being abused. The words were added by 
s.8 of the Arbitntion (Foreign AWlIJ'dls) Act 1930. ' 

The clear inference from this note Is that prior to 1930 the Courts had no 

power to investigate the reality of the dispute. In an earlier passage at p 123 the 

authors mount a strong criticism of this development in international arbitrations: 
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"Whatever might be the position as n:gards a defence which ;a 
manifestly put forward in bad falth, there are strong logical 
arguments for the view that a bona fide if unsubstantial 
defence ought to be ruled upon by the arbitrator, not the 
Court. ThIs is so especially where there is a non.oomestic 
arbitration agreement, conlaining a valid agreement to exclude 
the power of appeal on questions of law. Here the parties are 
entitled by contract and statute to insist that their rights are 
decided by the arbitrator and nobody else. This entitlement 
plainly cxtends to cases where the defence is unsound in fact 
or law. A dispute which, it can be :seen in retro3pCCt, the 
plaintiff was alway, going to win is none the less a dispute. 
The practice whereby the Court pre-empts the sole jurisdiction 
of the arbitr.ator can therefore be justified only if it is 
legitimate to treat a dispute arising from a bad defence as 
ceasing to be a dispute at all when the defence is very bad 
indeed. The correctness of this approach is not self-evident . 
Moreover, in all but the simplest of cases the Court will be 
required not merely to inspect the defence, but to enquire into 
it; a process which may, in matter! of any complexity, take 
hours or even days. When carrying out the enqulry, the 
Court acts upon affidavits rather than oral evidence, The 
defendant might wc1l object that this kind of trial in miniature 
by the Court is not something for which he bargained, when 
making an expras contract to leave his rights to the sole 
adjudication of an arbitrator.' 

We find this reasoning compelling, especia1ly in this case where the parties 

have expressly excluded lawyers. The rfucuwon about the Court ~pling the 

arbitrator's jurisdic:tloo Coe3 a long way to dI!pd any suuestlon that it retains an 

implied power to rule on wbethcr there iI a genuine dispute. Moreover, to hold 

there Is such a power is to ignore the mandatory terms of 54(1) of our Act, which 

are quite unambiguous. There may be a case for intervention if the party seeking 

the arbitration is actin, in bad faith and thereby abusing the Court's proccas by 

applying for a stay, but there is no suUestion of that here. Resort to arbitration in 

respect of a mere refusal to pay an amount indisputably due could amount 10 such 

an abuse. 
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The foregoing comments apply, of course, only to international aIbitration 

agreements governed by the 1982 Act: the di3crction given to the Coun to order a 

stay in domestic aIbitrations alloW3 a different approach - see e. g. Royal Oak Mall 

lid v Savory Holdings lid & Anor (CAI06l89; 2122189) where this Court adopted 

the English practice of enquiring into the reality of the defence on applications for 

stay and summary judgment. 

For these reasons we are satisfied that the Master was wrong to refuse a stay 

and that the central issue in these procoodings - namely, the dispute in relation to 

the amount of freight and other rums payable to Baltimar and its entitlement to 

exercise and maintain its lien - should be determined by arbitration in accordance 

with cI 3 of the contracL In these circumstances we do not think it appropriale to 

comment on couruel's submissions about the interpretation of that document. 

We allow the appeal and set aside the summary judgment and the Olders for 

possession of the goods made qainst the appellant and the second respondent, the 

orders for costs, and the decluation of liability. We order that all further 

proceedings be stayed pursuant to 14(1) of the Arbitration (porei&n Agreements and 

Awards) Act 1982. In the IDgh Court the appellant was ordc3d to pay Port NelJOO 

Ltd's costs: we direct that those costs now be paid by Nalder &. Biddle Ltd and dlat 

it pay Baltimar's oosts of $2,000 in the IDah Court togethtr with d1sbll1'3Cll1Cllts u 

fixed by the Registrar there, and the sum of $3,500 to the appellant in this Court 

together with disbursements and the costs of prqlUing and printing the cue 01\ 

appeal, as approved by the Rqistrar. 

SoUeUm: 
Rudd Walts &: StOM, WeUln,toll, lor ApP'1latU 
BtU GuUy BIUldk Weir, Wellinttofl, lor ReqHJMeIW  
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