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case depending upon circumstantial evidence cifcumstances
should conclusively point towards the guilt of the
a8 even the cause of death has not been conclusively established. There-

fore, we are copstrained o interfere. Ac the coaviction and
sentence awarded agminst the appellant a we and the appeal is
allowed. He & on bail. His bail bond cancelied. 5

b ; §
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(BEFOREDRT.K. T "N AND 5.C. AGRAWAL, JJ.)
NATIONAL THERMAL P CORPORATION .- Appellant;
Fermur

SINGER cﬂmm@ THERS .. Respondents.
| I No. 1978 of 19927, decided on May 7, 1992

ternational commercial arbiiration spreement — Law

he country where the arbitration is to be held would be the proper
But such presumption is rebuttable having regard to the trpe intention
£ parties — In nbsence of express as well as implied choice, court has to
b the intention of the parties regarding applicability of the proper law
applying the test of reasonable man — Procedural law may, however, be of
the country where arbitration is to be held provided the same i5 not repugnant
to public policy or ¢ther mandatory provisions of laws of that country and is
N concurrent and consistent with the proper low — This position will operate
Q\ equally whether arbitration is by an institution (such as Tribunal constituted
{ in terms of Rules ol International Chamber of Commerce) or it is an ad hoe
arbitration — Private [aternational Law — Contracts — I"roper kiw of contract

— International contracts — Doctrine of reavol — Applicability
Arbitration Act, 1940 — 5, 1{2) — Applicability of the Act — International
commercial arbitrotion agreement — Contract of Indian company with o far-
g cign company containing arbitration clause — Contract stipuloting that laws
in force in India shall be applicable o the contract, that cowrts of Delhi shall
have exclusive jurisdiction in sll matters arising under the contract and that
1 rules of conciliation and arbitration of International Chamber of Commerce
(ICC Rules) shall apply to the arbitration — Dispute referred o Arbitral
Tribunal constituted in terms of the ICC Rules and ICC court choosing
1 London as the place of arbitration — Held, parties selected the laws in force in
f India as the proper law and hence award made by the Tribunal would be gov-
erngd by itration Act — Such award not a “foreign award” and is Sived
ander 5. 9 of Foreign Awards (Hecognition and Enforcement) Act, 1961 —

= t  From the Judgment and Order dated Februasy 12, 199] of ine Delhi High g3 @
FAQ [05) Na. 102 of 1990
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However, procedural lows of England may be app a limited extent —
;H'Elgn Awards (Hecopnition and Enforcement) A I, 5 9 — CPC, 1903,
L3 -

Forsign Awards (Recopnition and E ) Act, 1961 — S5. 9 and 2
= [ntermatonal commercial arbitratio enl — Dperation of the Act s
extluded where even though dispute oreign party and arhitration is
held and award given in & foreign 3 the sward is made on an arbitra-
tion agreement governed by low — Such award can be regarded as

domestic nward and not foredp — CPC, 1908, 5. 13
Arbitration — Internat n:rthlmﬁu-:ﬁnnlgrrmum—l’rnptr
law applicable to the apre et lected by the parties — MNature and function
of the proper law — Validity, effect and interpretation of the arbitration agree-
mlmm b it ptf'ﬁ:*—?fi’bﬂ!lﬂwm | Low — Contract
— “Proper luw of et — Words snd phrases

The parties have the freedom to choose the law governing an international

&ummm arbitration agreement. They may choose the substantive law gov-

erning the arbitration agreement as well as the procedural law governing the
conduct of the arbitration. (Para 25)
The validity, effect and interpretation of the arbitralion agreement arc
governed by 15 proper law. Such law will decide whether the arbitration cause
i5 wide enough to cover the dispute between the parties. Such law will also
ordinarily decide whether the arbitration clause binds the parties even when
one af them alleges that the contract is void, or voidabie or illegal or that such
contract has been discharged by breach or (rustration. The proper law of
arbiteation will also decide whether the arbitration clause would equally apply
10 a difTerent contract between the same parties or between one of those parties
and a third party, (Pera 24)
Heyman v, Darwins Lid (1942) | All ER 337 (HL), relied on

The expression “proper law of a contract’ refers to the legal sysiem by
which the parties (o the contract intended their contract to be governed. Proper
law is thes the [aw which the parties have expressly or impliedly chosen, or
which &s imputed o them by reason of is closest and most intiMaLe connecion
with the contract. However, the cxpression refers 1o the substantive principles
of the domcstic law of the chosen sysiem and not (o its canflict of laws rulcs,
The law of contract is not affected by the doctrine of renved,.  (Paras 13 and 197
Hamilva & Ca. v, Toloker Disriflery, (1891.84) All ER Rep 8449: (1882} AC 202 10 TLR
AT% Hosman v, Derwrer Lo, (1942 1 Adl ER 337 (HLY, Bremier Fulkan Scheffban
und Maschirerfapeik v, South Indin Shippong Corpe, (1981) 1 All ER 289 [HL), refied

i
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Dicey & Morns : The Conflici of Laws, [1th edn., Viol. [1,
The choice of law governing the ||1n:'.r:ur.u:ru.1 TIOR JgTComant may
@ beexcroised expressly o by implication. The ex inteation of the parties
is generally decisive in determining the 'FI'I‘.I { the contract. The only
limitation on this rule is that the Jmmuu parties must be expressed
bona fide and it should not be oppased ;H:Hity Where the proper law
"of the contract is expressly chosen ies. a8 in the present case, such
faw must, ia the absence of an unmi intention 10 the CORLTary, govern
the arbitration agreement whi llateral or ancillary o the main con-

frne, is nevertheless a part of FaC. (Paras 14 and 25)
Vita Food Producs [nc. v, m&.‘ g Co. Led, (1939) AC 27T (1939) 1 Al ER 513
(PC), retied on

Dicey & Mo : The
F In the absen
imlerred intenio

ooy Laws, | th edn., Vol II, p. 1154, relied on
an express siatement abouwl the governing law, the
partics determines that law, Where there is no express
choice of th 1 ping the contract 25 a whole, or the arbitration agres-
meént in q@n there is, in the absence of any contrary indication, a
presum t the parties have intended that the proper law of the contract
governing the arbitration agreement are the same as the law
ry in which the arbitration is agreed 1o be held. But that is only 2
presumption. The frue intention of the parties, in the absence of an
n, has 1o wm’ﬁﬁ&'ﬁ nd ideas of bisiness,
ience and sense 10 the language of the contract itsell"Choice of place
r submission 1o jurisdiction of courts or for arbitration may prove to have
Little relevance for drawing an inference as (o the governing law of the contract,

)
?@ unless supported in that respect by the rest of the contract and the surrounding

circumstances. Any such clause must necessarily give way o stronger indica-

. Lions in regard (o the intention of the parties. (Paras 15, 23 and 25)
The Fermarn, (1958) | Al ER 133 (CAY Whimorit Soeet Exaer (Manchester) Lid v
f Jemes Miller & Parmery Led, [1970) AC 583; { 1970] 1 All ER 796, relied on
Dicey & Miorra : The Conflicr of Laws, | 1th edn., Vol [, p. 539; Whineorsh Sineer Extater
Manchener) Lid v. fames Miller & Poriners Lid, (1970) AC 582: (1970) 1 All ER
TG, relied om
Where the partics have not expressly or impliedly selected the proper law,

1he courts impuie ag intention by applying the objectve 1est 10 determing what
g the parties would have 35 just and reasopable persons intended as regards the
applicable law had they applied their minds o the question. The Judge has w
determine the proper law for the parties in such Circumsiances by putling him-
self in the place of a “reasonabie man™. He has (0 determine the inention of
the parties by asking himsell “how 2 just and reasopable person would have
n regarded the problem”, For this purpose the place where the contract was
* made, the form and object of the coATract, the place of performance, the place
* of residence Of business of the parties, reference 10 the courts having jurisdic-
tion and such other links are examined by the courts to determing the system of

law with which the transaction has its closest and most real coanection.
{Paras 16 and 17)

India
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the arbitration clause, although in certain respects re conduct of 1he
arbitration proceedings the foreign procedural law mpetent courts of
that country may kave a certain measure of contrpl. (Para 49
Imiemanonal Tank and Pipe SAK v, Kiwii Avio Ca. K5C (1975) 1 Al ER
242 (CA), relied an

of all mateers anising
ude the agrecment contained
and the exclisive jurisdiciion of the
gritsed BY the partics to the contract
Cconirnct hﬂll'l; II'I.DSI. Iﬂllmtﬂ}' associancd
pration and the competent courts are both
ers of procedure connacied with the conduct of
ted by the contractually chosen rules of the ICC.

The law expressly chosea by the
under_their contract, which must
in the arbitration clause, being Indd
courts in Delhi having been £x
in all maters arising under it
with India, the proper Law
exclusively Indian, w
arbitration are left to

The [CC Rules pr tlement by arbitration of business disputes of an
international cha v furnish an institutionalised procedure of arbitra-
tion. These a self-contzined or a aelf-r#gulnljug code, they operate

ndently of judicial interference in the conduer of arbitra-
1 r as they conflict with the public policy or the mandatory
n:q nf:h:pvﬂnmgsjslmnflhnpmpcrhwurlh:wm:ﬂhw

nce by any court with the actual conduct of arbitration is to a larpe

of India. (Paras 26, 34, 51 and 53)
R-M/T/11343/C

tu:udnd The Foreign Awards Act, 1961 has no application to the award
wuﬂlinn which has been made on an arbitration agreement governed by the

Advocares who appenred in this cuse ©

Shanti Bhushan, Senior Advocate (Dr AM. Singhw, €. Mukhopadhava, 1.C Seth, O.F.
Mitral, Sudarsh Menon und G.G. Malhatra, Advocales, with him) for the Appefinat;

5. K. Dhotakin, O.P. Shnrma, Senior Advooaies (DUC. Singhania, Ms Mapia Sharma,
Hari Menon, P. Piwany and B K Gupea, Advocaies, with them) for the Respondenss,

The Judgment of the Court was delivered by

THOMMEN, J.— Leave granted.

2. The National Thermal Power Corporation (the ‘NTPC') appeals
from the judgment of the Delhi High Court in FAQ [0S} No. 102 of
1990 dismissing the NTPC's application filed under Sections 14, 30 and
33 of the Asbitration Act, 1940 (No. X of 1940) to set aside an interim
award made at Loodon by a tribunal constituted by the International
Court of Arbitration of the International Chamber of Commerce (the
*“1CC Court”™) in terms of the contract made at New Delhi between the
NTPC and the respondent — the Singer Company (the "Singer”) for the
supply of eguipment, erection and commussioning of certain works in

" India. The High Court held that the award was not poverned by the

@i:mtim Act, 1940: the arbitration agreement on which the award was

India
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{Thomnen, 1)

made was not governed by the law of India; the swgi{ fell within the
ambit of the Foreign Awards {Recognition and Enforceément) Act, 1961
~{Act 45 of 1961) {the ‘Foreign Awards Act"); Dgndon being the seat of
arbitration, English courts alone had jurisdici§i set aside the award;
and, the Deili High Court had no jurisdifticl fo entertain the applica-
tion fled under the Arbitration Act, 1940 -

3. The NTPC and the Singer entéeed into two [ormal agreements

dated August 17, 1982 at New Dcetvi=Phe Genceral Terms and Conditions
of Coniract dated February 140 I#8 M the “General Terms") are expressly
incorporated in the agreemems dpf they state:

-

| “[Tlhe iaws applisaBle 1o this Contract shall be the laws in force

L[;r Lindia. The cour® B Dethi shall have exclusive jursdiction in all

atters arising @ndarthis contract.” (7.2).
The General Tefms ded] with the speaal r::.punmh:hl.w_l of foreign con-
tractors and lmilmmmmv.nun The Smgt.r being a lareign contractor, is
governed by M€ Provisions reluting 1o the [oreign coniractors. The Gen-
eral Terfafwmher provide for setilement of disputes by amicable settle-
ment/faine which by arbitration.

4580 b-clouse 6 of Clawse 27 of the General Tn:rrgs deals with
Srbiitation in relation to an Indian contractor and sub-clause 7 of the
Sadid cliuse deals with arbitration in respect of a foreign contracior. The
Wutter provision says:

*27.7 In the event of [orcign contracior, the arbitraton shall be
conducied by three arbitrotors, one cach 1o e nominuted by the
owner and the contractor and the third to be named by the Bresi-
dent of the [Intemational Chamber ol Commerce, Pars. Sove ag
whove all rules of conciliation and arbitration of the internanonal
Chimber of Commerce shall apply to such arbitrations. The arbitra-
ton shall bz conducted at such places us the aroitrators may
detcrmine.”

In respect of an Indian contractor, sub-clause 6.2 of Clause 27 savs that
the aroiiravon shell be conducted at New Delhi in accordance with the
privisions ol the Arbitravion Act, 1940, It reads:

*27.6.2 The arbitrauon shall be conducted in sccordance with
the provisions of the Indian Asbitration Act, 1940 or any statutory
modilication thereatf. The venue of arbitration shall be New Delhi,
Tmcis.™

The General Terms further provide:
o -“[T]h: cantract shall in all respecis be construed and governed

sccording to Indian laws." (32.3).

India
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The furmal agreements which the parties executed Qp ugust 17, 1982
coatain a specific provision for settlement of dﬁp\m:s. Article 4.1
provides:

“4.1. Settlement of Disputes.— It<s-aDetifically agreed by and
between the parties that all the differ®nces or disputes arising out of
the coniract or louching the subj:nrmglt:r of the contract, shail be
decided by process of seitlep@niNand arbitration ss specificd in
Clauses 26.0 and 27.0 :xr]udu:g“l?-ﬁl and 27.6.2,, of the General
Conditions of the Contragié—

~ & Bemg o lorcign cgfipdcidr, the provisions of suo-clause 6 of
__,I:luml: 27 of the General Tarmeare not applicable to the Singer, but the
wuther provisions of Cladse 27 govern the present contract. Accordingly,

Tne despule wiich MJ.J!;, Bewween the partics was referred w an Arbitral
Tribunal constitutéd i terms of the rules ol arbitration of the ICC Court

" [the ‘ICC Rulef. Jrrhccordance with Article 12 of those rules, the ICC
+ Court uhuuﬁ..MMn to be the place of arbitration,

6. I}u‘ﬁgnﬁum that the parties have expressly stated that the law
whicn their contract, .., the proper law of the contract is the
iawfin farke in India and the courts of Delhi have exclusive jurisdiction in
ajl_ma arsing under the conmact. Unc of the clauses of the contract
deals with arbitration (Clause 27 of the General Terms). ==~

7. The point for consideration = whether the High Court was right
in rejecting the appellant’s application {iled ynder the provisions of the
Arbitration Act, 1940 and in holding thut the award awardwhich wis mady in
London on an arbitration agreement was not gcm:rm::l by the Luw wl
Indin and that it was a foreipn award within the meaning of the Foreign

U Awards Act and beyond the juris:lii:tiun of the Indian courts except lor
the purpose of recognition and enforcement under the latter Act

8. The award was made in London as an mierim award in an arbitra-
tion between the NTPC and a [oreign contractor on a contract governed
by the law of Indin‘und mude in [0, for its performance solely in India,
The tundamental question is whether thewgbitration up'eeme_:'iﬁ_:'}m-

taimed in the contract is governed by the law of India so as 03T it trom
the ambit of the Foreign Awards Act and attract the provisions of the
Arbitration Act, 1940, Which is the law which governs the ﬂgrt:mcm on
which the wward has been made?

9. Mr Shanti Bhushan, appearing for the NTPC, submits that admit-
tealy the proper law of the contract s the law in [orce in Ingia. The
arbitration agreement 5 contained in a clause of that contract. In the

* anseace of any stipulation to the contrary, the contract has tw be scen us
a wnole and the parties must be deemed to bave intended Lhat the sub-

India
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stantive law applicable to the arbitrauon :tgrv:t:mnm 5 exclusively the law

4 which governs L‘:-: muln comtract, qllhuugh insespect of nmn:edur:] mat-

! ters, the competent courts in E':zlanl:i will 3lso be, concurrently with the

Indian courts, entitled to cxercise lhil‘LiﬂJClIﬂl‘l over the conduct of

arbitrotion. But cocasions [or inmrl‘m&ﬁ:: by the courts in England

would indeed be rare and probahly dgnecessary in view of the elaborate

b provisions contained in the ICG-Rales by which the parties have agreed

to abide. The substantive{lyw poverning arbitration, which concerns

gquestions like capacity, validityd/ellcet and imterprelation of the contract

glc., 5 Indian law and, the)competent courts in sucn malters are the

Indian courts, Evefiim-pespect of jrocEdural mauers, the concurrent

€ jurisdiction of the¢ courts ot the place of arbitration does not exciude the
jurisdiction ofryeNadian courns.

10. MrfSS_Dholakia appearing for the Singer, on the other hand,
submits Linithe arbitration agreement is a separate and distinct contract,

d and ce{lstecdl 1o the main contract. Although the main contract is gov-
[Terp€dVgnvhe laws in force in India, as stated in the General Terms, there
'- it hQ #xpress statement as rcgards the law governing the arbitration
“rgrecment. In the circumstences, the lww poverning the arbitration
agreement is not the same law which guverns the contraet, but it is the
| law which is in force in the country in whech the arbitration & being con-
Q_Mud Counsel accordingly submits that the Delhi High Court is right in
saying that the saving clousc in Scction 9 of the Foreign Awards Act has
no application to the award in gquestion made in London by an Arbitral
» Tobunal constituted in accordance with the ICC Rules. Counsel submits
o that the High Coert has righll_:,- held thil the i:‘H.Fa-uEntlJ waeiid falls under
the Foreign Awards Acl and it is not liable to be chailenged on the
alleged grounds falling wnder Sections 14, 30 znd 33 of the Arbitration
A, 1990,

11. Counsel savs that the award, having been made in London in
g terms ol the [CC Rules 1o which the parties have submitied, i3 governed
by the provisions of the New York Convention, as incorporated in the
Foreign Awards Act, and its enforceabulity in India can be resisted only in
the circumstances postulated under that Act, and the Dethi Court has
rightly repecied the peution invoking the jurisdiction of that court in

A terms of the Arbitration Act, 1940,

12. Mr Dholakia does not dispute that the substantive nights of the
parties under the contract are governed by the law of India. His conten-
“tion, however, i that while the main contract is governed by Indian law,
as expressly stated by the parties, arbitration bemng a collateral contract

" and procedural in nature, it 15 not necessarily bound by the ProRET4aw of

Page 7 of 32
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the contract, but the law applicable to it must endgiermined with
reference 1o other factors. The pla-l:u: of arbitration\js gn important fac-
tor. London having been chosen in sccordance :&g\:ﬂu ICC Rules o be
the seat of arbitration, English law s the Em?‘f of arbitration, and
all proceedings connected with it are povesne by that law and exclusve-
__.1-1" within the jurisdiction of the Englu'.k"l: ? He denies that the Indian g
. courts have any jurisdiction in materi'@nncctcd with the arbitration,
except to the extent permitted t;fvhﬂ:Fﬂmgn Awards Act for recogni-
lion and enforcement of the “?,
13. Dicey & Morris jn ) ¥ inAConflict -:.Ij Laws, [1th edn., Vol Il
(*Dicey’) refer to the' pmm"fﬂ of a contract’ thus:

“Rule [50.—= lerm ‘proper law of a contract’ means the
system of law b which the purtics intended the contract 10 be gov-
erned, or, ﬁheﬁ!' eir intention s neither expressed nor o be
inferred fﬁnﬁsgﬂ: circumstances, the system of luw w:lh. which the
:r;nmginﬁ'm its closest and most real connection.” (pages 1161-
42) .

The -:th.i&on proper law of a contract’ refers w the legal system by

wmﬁh\tg;ipamﬁ to the contract intended their contract to be governed.

Ifﬁﬁ,lr intennion is expressly suated or if it can be clearly interred from

ﬁii coatrace itself or s 5urmu:mimg circumstances, such imtention

! Jetermines the proper law of the contract. In the words of Lord

pHerschell, LC.:* .

. “.. I this case, as in all such cases, the whole of the contract

must be looked at, and the contract must be regulated by the inten-

tion of the parties as appearing (rom the contract. [t & perfectly

competent to those who, under such circumstances as [ have indi-

: cated, are enlering into u ¢oatract, W indicale by the terms which

\ they employ which system of law they intend to be applied o the

construction of the contrnct, and to the determination of the rights
arising out of the contract.™

Where, however, the intention of the parties is pot expressly stated and

no inference about it can be drawn. their intcntion as such has no

relevance. In that event, the courts endeavour 10 impute an inlention by

identifying the legal sysiem with which the transaction has its closest and

most real connection
14, The expressed intention of the parties is generally decisive in
determining the proper law of the contract.” The only limitstion on this

|  Hamilvr & Coo v, Taliker Doillery, [ 1801925 All ER Rep 849, B52 0 [ IBS) AL 02
10 TLR &%

I Rule 180 is furtiver civaidated by Dicey in the sub-rules. Sub-ruee | 1} reads
“Snp-nde ¢1).— When the miephon of the panes (0 0 conleact, s 0 e liw goven-
ing the contract, & expressed in words, tha cxpressed miention, = genesal, ddrReliges
the proper bw af the contract.” Page 8 of 32
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rule is that the intention of the partics must be expres @ na (ide and it
2 should not be opposed to public pulicy. In the wordsof LSrd Wright!

“.. where there 15 an express state parties of their

intention o select the law of the cont i difffcuit 1o see what

uaklifications are possible, provided ton expressed is bona

lide and legal, and provided th nd reason for svoiding the

o choice on the ground of public pall '

15. In the absence of an exp

the inferred intention of the parly
tion of the partes. in the a

covered by applyang “soung-

cment aboul the poverning law,
ermines that law.* The true inien-
ol an express sclection, has 1o be dis-
of business, convenience and sense (o
€ the language of the Eﬂl@ﬂ "! In such a case, selection of courts of
a particular coun £ ]Hmiﬁﬁliﬂ'll in malters ansing under the
contract s usually, ot invariably, an indication of the intention of
the parties mat%yum of law followed by those courns is the proper
law by whis miend their contract w be governed. However, the
o ’ : ; , Y-t
mere se ol a particular place for submission to the junsdiction of
the co or the conduct of arbitration will not, in the sbsence of any
levint connecting Gector with that place, be sufficient to draw an
as to the intention of the parties 1o be governed by“ihi system
prevalent m that place. This is specially so in the cuse of arbitra-
ign. for the selection of the place of arbitration may have little sig-
hicance where it 5 chosan, as 18 oficn the cise, without regard 1o any
relevant or significant link with the place, This is partcularly true when
the place of arbitration is not chosen by the parties themselves, but by
the arbitrators or by an outside bodv, and that wo (or reasons
unconnected with the conmet. Choice of place lor submission to jurs-
diction of courts or for arbitration may thus prove to have little relevance
tor drawing an inference as w the governing law of the contract, unless
supported in that respect by the rest of the contract and the surrounding
circumstances. Any such clause must necessanly give way 10 stroager
indications in regard to the intention of the partics. (See The Fefunarn®.)

3 Fim Food Prodice fac v, Uane Stipeesg Co, Lad, (1939 AC 277, 200 : (1939 | All
h ER 513 (PC)
+ Dwsy'ssub-rule (2) of Russ |80 reads:
“Sreb-ruile (2).— When (he intenuon of the partics fo & contriss with regard 19 the Liw
pOvErning the contrict 1 not expressed in wo=gi, thew mMenton @ 10 be micrred from
the terms and mature of the coatract, and (rom the general crcumsiaces of the case,
and such mlerred mienion dziermumes ihe proper liw ol the controe "
5 Jacobs Marens & Co. v, Credit Lyonanis, | 1884] [2 OBD 589, 601 : [ IB31-55) All ER
Rep 151 {CA) -
a  [1958) | Al ER 333 (CA) India
Page 9 of 32
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1o. Where the parties huve not expressly %&dly selected the
n

proper lisw, the courts impute an intenuon by 4p the objective test
1o determine what the parties would have asjusteid reazonable persons
intended as regards the appiicable law h%}’ apphied theirr minds 10
the guestion.” The Judge has 1o dete proper law for the parties
ia such circumstunces by putting by n the piace of a “reasonable
man”. He has w determine the ir@ of the partics by asking himseit
“how a just and reasonable ould have regarded the probiem”,

The Assunzionc Mownt f4 Borongh Councidl v, Australasiae
Temperance and Generil Life Avsurance Socicly Lid."

17. For this pu he place where the controct was made, the
torm and object of gontruct, the place of performance, the ploce of
residence or buy { the panics, reterence to the courts having juris-
diction and s T links are examined by the courts to determine e
system of [; u@ which the transaction has its closest and most read con-
necLion.

position in these respects is summarised by the Privy Coun-
ount Albert Borougn Council v, Australasian Temperance and
Mutuai Life Assurance Sociely Led.™:

“The proper law of the contract means that low which the
English of other court is 10 apply in Jdetermining the obligations
under the contract ... It may be that the partes have in terms in
their agrecment expressed what low they intead to povern. and in
that case prima facic thetr intention will be ellfectuated by the court
But in most cases they do oot do so. The parties may not have
thought of the matter at all. Then the court has to impute an inten-
tion, or 10 determne (or the partes what s the proper law which, as
Just snd reasonable persons, they ought to or would have inteaded (|
they hud thought about the question when they made the conlract.”
19. Proper law is thus the law which the parties have expressiv or

impliedly chosen, or which is imputed to them by reason ol s closest and

most intimate connection wilh the contract, [t must, however, be elarified
that the expression “proper law’ refers to the substantive principles of the
domesuc law of the chosen swsiem and not © s contlict of laws rules.
The law of contract i not affected by the doctrine of remvol, (See Dicev,

Vol Il p. 1164.)

T Deeev's sub-rule { 1) of Rule |50 feads:
"Suberule (3)= When the nteation of (he purties 100 aoatract with regard 10 the low
governing it is not expressed and canmot be mlsred fnam e circomsiantes, (e oon-
iract & governed by the sysiem of v wath which the fransiction his (5 Soiést and
st reqd connection.”

B (1954} P L3O, 176 [1954) | Al ER 2TH [CA) )

¢ [1938) AC 223, 2401 { 19371 4 AL ER 206 India
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{Thonemien, 1.} Q‘
20. In a case such as the present. lhﬂemnu 0 draw any

inference about the inteation of the parties or o 1.f InlEntion 10
them, for they have clearly and categoncally sy ﬁi that their con-
tract. made in India 1o be performed in Indj be poverned by the
“laws in force in India’ and the courts in D o ‘have exciusive juris-
diction in ali matters ansing under this i
test suggested by Dicey in Rule 180 is lly sauisfied.

21. As regards the governing itration, Dicey says:

“Rule 58— (1) The & , effect and interpretation of an
arbitration sgreement '

by the parties, or, § bsence of agreement, the law of the coun-
try in which the ton is held.” (Vol. |, pages 534-35)

aspects — (d governing the arbitration agreement, namely, its
proper low, ) the law governing the conduct of the zrbitration,

ural law,

he parties. Where, however, there s no cxpress choice of the law

&
%wurning the coatract as a whole, ur the arbitration agreement as such, a
4

esumpion may arise thut the law of the country where the arbitration
s agreed to be held is the proper law of the arbirration agreement. But
that s only a rebutiable presumption. [See Dicey, Vol I, p. 539; see the
vbservation in BTdbventh Street Estates (Manchester) Lid v, James Miller
& Partners Lid "

24, The validity, etfect aad interpretation ol the arbitration agree-
ment are governed by its proper kow. Such low will decide whether the
arbitration ciause is wide enough o cover the dispute between the
parties. Such law will also ordinarily decide whether the arbitration
cliuse binds the parties even when one ol them alleges that the contract
i void, or voidable or illegal or that such contract has been discharped by
breach or trustration. | See Hevman v. Darwing Lid".) The proper law of
arbitration will also decide whether the arbitration clause would equaily
apply 1o a different contract between the same parties ar between one of
those parties and a thitd party.

25, The parties have the [reedom to choose the law governing an
international commercial arbitration agreement. They may choose the

i (1970) AC 383, 607, 612 20d 616 (1970) 1 All ER T9%6
1 (1943 | A ER 337 (HL) India
Page 11 of 32
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substantive law poverning the arbitrau ecment as well as the
procedural law governing the conduc arbitration. Such chowce is
excreised either expressly or by impii Where there is no express
choice of the law governing :haxﬂ as a whdle, or the sroitrauon

564 SUPREME COURT CasE

agreement in particular, the ¢ absence of any cuntrary indica-
tion, a presumplion that the ve intended that the proper law of
the contract as well as roing the arbitration agreement are
the same as the law of try in which the arbitration is agreed to be

held. On the other hand, whcre the proper Biw ol the conieact is oxiress-
ly chosen by the %, 35 in the present cuse, such low must, in the
absence of an le intention (o the contrary, govern the arbitra-
tion apgres h, though collateral or ancillary 1o the main contract,

art of such contract

as, a5 stated above, the proper law of orbiraton (Le., the
law governing arbitration) determines the validity, effect and
jon of the arbitration agreement, the arbitration procesdings
nducted, in the absence of any agreement o the contrary, in accor-
with the law of the country in which the arbitrution 5 held. On the
other hand. il the parties have specifically chosen the law governing the
conduct und procedure of arbitration, the arbitration. proceedings will be
conducted in accordance with that faw so long as it is not contrary to the
public pulicy or the mandatory requirements of the law of the country in
which the arbitration is held. If no such choice has been made by the ©
partics, cxpressly or by necessary implication, the procedural aspect of
the conduct of arbitration (as distingeished from the substantive agree-
ment to arbitrate) will be determined by the low of the place or seat of
arbitration. Where, however, the parties have, ad in the mslunt e, |
stipulated that the arbitration between them will be conducted in wecor-
dance with the ICC Rules, those rules, being in many respects self-
contained or seif-regulating and constituting a4 contractual code of
procedure, will govern the conduct of the arbitration, cxcept insolar
they conflict with the mandatory requirements of the proper luw of _

_gbitration, or of the procedural law of the seat of arbitration. [Sce the

abservation of Kerr, LY, in Bank Mellar v. Helliniki Techniki S4% See
aiso Craig, Park and Paulsson, [nternationai Chamber of Commerce
Arbitranon, 2n0d edn. (1990).] To such an extent the appropriate courts of
the seat of arbitrazion, which in the present case are the competent
Engiish courts, will have jurisdiction in respect of procedural mutters
concerning the conduct of arbitration. But the overniding principle i thu
the courts of the country whose substantive laws govern the arbitration

agreement are the competent courts in respect of all macers arising
India

) Page 12 of 32
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{ Thonmen, J.)

NATIONAL THERMAL FOWER CORPN. v SINGER COMPANY @
:y ihe

under the arbitration agreement. and the jul'isdﬁ:ftiﬂﬂ
courts of the seat of arhilration 18 merely concurrent ﬂ% o exclusive

and strictly limited to matters of procedure. All oth I5 In respect
of the arbitration agreement fall wathin the mlu@

petence of the

courts ol the country whose liws govern the a
Mustil & Bovd, Commercial Arbitration, 2
Martun Hunter, Law & Praciice of Tnlemag
[986: Russel on Arbiteation. Z0th ¢
Private Imternatiornal Law, 11th cdn, |

27, The proper law of the co the present case being express.
lv stipulated to be the laws in t'r%lmliu and the exclusive jurisdiction
ol the couns in Delle i a rs arising under the contract having
been specifically accept parties not having choscn expressly or
by implication a law diljesgnyirom the [adian luw in regard to the agree-
fient contained 0 L jiration clause. the proper law governing the
arfiiralion sgree indeed the luw in {orce in India, and the com-
petent courts country must necessarily have junsdiction over all
arbitration. Neither the rules of procedure for the

1 agreement. [See
n.: Allen Redfern and
ammercial Arbitration,
982): Cheshire & North's

_malters
conduct ttration contractually chosen by the parties (the 1CC
= Rules) the mandatory requircments of the procedure followed in the

\ LT country in which the arbitration s held can in any manner
< the overriding jurisdiction and control of the Indian law and
fan courts.

28. This means. questions such as the jurisdiction of the arbitrator 1o
decide 4 particular issue or the continuance of an arbitration or the frus-
tration of the arbitrition agreement, its validity, eifect and inlerpretation
are determined exclusively by the proper law of the arbitrstion agree-
ment. which. in the present cuse, is Indinn law. The procedural powers
snd dutics of the arbitrators, as for example. whether they must hear oral
evidence, whether the evidence of one party should be recorded neces-
sarily in the presence of the other party, whether there s a right of cross-
examination of witnesses. the special regquirements of notice, the
remedics available to a party in respect of security for costs or [or dis-
covery etc. are matters regulated in accordance with the rules chosen by
the purties 1w the extent that those rules are applicable and suificient and
are not repugnant to the requirements of the procedural law and practice
of the seat of arbitration. The concept of party autonomy in international
contracts is respected by all systems of law so [ar as it = not incompatible
with the proper law of the contract or the mandatory procedural rules of
the place where the arbitration is agreed to be conducted or any overnid-
ing public policy.

India
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29, The arbitration agreement contained in the arbitrat SC in
a contract is often referred to as a collateral or ancillary con in rela-
tion to the main contract of which it forms a part. diation or 3
breach of the main contract may not put an end Lo
which might still survive for measuring the ci
breach and for determining the mode of their L [See Heyman v.
Darwins Lid"; Bremer Vulkan Sciuffbau rienfabeik v, South

India Shipping Corpn." See also Mustil % Commercial Arbitration, b

2nd cdn. (1989),|

M. The arbitration agreemen
may arise between the parties wi
provide that a particular dispu

ide that all disputes which
ferred to arbitration or it may
cn the parties will be submitted o

the jurisdiction of a partic itrator. The arbitration clause may €
identify the arbitrator or rs and the place of orbitration or it may
leave such martters to mined by recourse 10 the machinery of an
institutional arbatrals as the ICC, or the London Court of Inter-
national Arbitrati e American Arbitration Association or similar 2

AL Lt ions. @
31. Cla of the General Terms of the Contract shows that it

was the | ion of the parties that disputes with a foreign contracior
shoul erred to arbitration in accordance with the ICC Rules; while
dis ith an Indian contractor should be settled by arbitration in s

hi on an ad hoc basis.

1. The ICC Rules are made speaifically apphicable in respect of dis-

with a foreign contractor because of the special nature of the con-

tract. One of the parties to such a contract being a foreigner, questions
of private international law {or conflict of laws) may arise particulariv.as— f

@ regards Elrbnr:u proceedings conducted in a forcign torntory. In respect

of an Indian contractor, the transaction as well as the dispute seltlement

process are complelely localsed n India and in the Indinn legal svsiem

and there i no scope for intertference by a foreign system of law with the
arbitral proceadings. g
33. An international commercial arbitration necessarily involves a
foreign element giving rise to questions as to the choice of law and the
jurisdiction of courts. Unlike in the case of persons belonging to the
same legal svstem, contractual relationships between persons belonging

to different legal systems may give rise (o various private international 4
|aw guestions such as the identity of the applicable luw and the com-
~ petent {orum. An award rendered in the werritory of & foreign State may
be regarded as a domestic award in India where it 8 sought o BE
i
India
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NATIONAL THERMAL FOWER CORMM. v, SINGER COMPANY QQ

( Thowmien, 1.}
enforced by renson of Indian [aow being the proper law nthg the
arbitration agreement in terms of which the award was The For-
eign Awards Acl, incorporating the New York Con . leaves no
room {or doubt on the point.

3. The ICC Rules provide for settlement hﬁh ation of business
disputes of an international character. They fubgisian institutionalised
procedure of arbitration. These rules bei \S -contained or 2 :_cl[-

regulnting code, they operite more on %
interference in the conduct of nri:itm&'g%h(

law or the procedural law of th
international business s thus (R

iding principle of the self-regulating
mechanism envisaged by 1 ules, and interference by any court
with the actual conduct offarditeaiion 5 to a large extent avoided,

35, The differs tween an ad hoc arbitration and an institu-
tional arbitration i difference between one system of law and
another; for w i@r i5 the proper law which governs cither proceed-
ing, it is mergly\a $#ference in the method of appointment and conduct
of arbitratj r method is applicable 1o an international arbitration,
but nes w delerminative of the character of the resultant award,
nameit, her or not it is & foreign award as defined under the Foreign
A t, 1961,

% Where the ICC Rules apply, there is generally little need 1o
' e the procedural machinery of any legal sysiem n the sctual con-

B
$::L of arbitrmtion. These rules provide for the submission of request for

arbitration, the appointment of arbitrators, challenge against the
appointment, pleadings, procedure, selection of the place of arbitration,
terms of reference, time-limit for award, cost, finality and enforceability,
and similar matters of procedure (Article 11 of the ICC Rules). The
parties are lree under the ICC Rules o determine the faw which the
arbitrutor shall apply to the merits of the dispute. In the absence of any
stipulation by the parties as to the applicable law, the arbitralors may
apply the law designated as the proper law by the rules of conflict which
they deem 1o be appropriate (Article 13 of the ICC Rules). These and
ather provisions conteined in the [CC Rules make them a salf-contained
and seif-regulating svstem. but subject 1o the vverniding powers of the
appropriate national courts,™

37. A ‘foreign award’, as defined under the Foreign Awands Act,
1961 means an award made on or after October 11, 1960 on differences

4 See JOT Rwles of Arbimanios, |983; v pbo Craig, Park and Paulsson, frrermsnomal

India
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568 SUFREME COURT CASES

arising between persons out of legal relationshe wieiher contractual
or not, which are considered to be commercial u i
India. To qualify as a foreign award under thg Acl. the award shouid
have been mude in pursuance ol an agreemewl P writing for arbitration
lo be governed by the New York Conv @ on the Recognition and
Enforcement of Forcign Arbitral A o8, and not to be poverncd
by the law of India. Furthermore : n hward should have been made

outside [ndia in the territory of ign State notified by the Govern-
ment of India as having ma rocal provisions lor enforcement of

the Convention. These are nditions which must be satisfied to
qualily an awsard as a ') ward” (Section 2 read with Section 9).

" not merely because it B made in the wer-
t because it 5 made in such a territory on an
t governcd by the law of India. An award made

ritory of a loreign
arbitration ag
on an arbitegt
rendered e [ndin, s attracted by the saving clause in “~ction 9 of
the Fo rds Act and is, therelore, not treated in India as a

‘foreign award’ is (subject 1o Seetion 7) recognised and enfor-

e in India 'as il it were un sward mode on a matter referred to

bitration in India’ (Section 4). Such an award will be ordered to be filed

v a competent court in India which will pronounce judgment according
to the award {Section 6

40. Scction 7 of the Forcign Awards Act, in consonance with
Article V ol the New York Convention which is scheduled to the Act,
specifies the conditions under which recognition and enforcement of a
loreign award will be relusesd ot the reguest ol a party against whom it is
invoked.

41. A foreign award will not be enforced in India if it is proved by
the pirty agninst whom it is sought to be  Jforeed that the partics to the
agreement were. under the law applicable to them. under some
incapacity, or. the agreement wus not valid under the law 1o which the
parties have subjected i, or. in the absence of any indication thercon.
under the [aw of the place of arhitration; or there was no due complisnce
with the rules of fair heaning: or the award exceeded the scope of the
submission to urbitration; or the composition ot the arbitral authority or
its procedure was not in accordunce with the agreement of the partics,
or, failing such agreement, wias nol in accordance with the law of the
place of arbitration; or “the uward has not vet become binding on the
parties, or has been set aside or suspended by o competent authority of
the country in which, or under the law of which. thut award was made™.

India
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NATIONAL THERMAL POWER CORPN. v, SINGER mmp@ 569
{ Thawmen, J.)

The award will not be enforced by a court in India if § isfied that the
subject-matter of the award i not capable of sgtil t by arbitration
under Indian law or the enforcement of th is contrary to the
public policy.

42. The Foreipn Awards Act contai
its operation to what may be regard
ot the award having been made on a
the law of India. although th
arbitration was held and the o

43, Section 9 of this -

“Nothing in thr hn!l:—

ific provision Lo exclude
mestic award’ in the sense
ration agreement governed by
was with a forcigner and the
made in a forcign Stale.

2 gt -
(h) ap v award made an an arbitration agreement gov-
Lh: law of India.”
'.'I.nl:-' falls under the Arbitration Act, 1940, and is
jurisdiction of the Indian courts and controlled by the
Indmn of law just as in the case of any other domestic award,
excefit the proceedings held abroad and leading to the award were in
respects amenable to be controlled by the public pu['fq.r and the
amry requirements of the law of the place of arbitration and the
mpelent courts of that place.

44. It is important to recall that in the instant case the parties have
expressly stated that the laws applicable to the contract would be the
laws in force in India and that the courts of Delthi would have exclusive
judisdiction “in all matters arising under this contract”™, They have further
stated that the “contract shall in all respects be constreed and governed
according 1o Indian laws”, These words are wide enough to engult every
guestion arising under the contract including the disputes between the

“parties and ihe mode of setilement, I swasdo Deliy thit the agreement
gk cxvcuted, The form of the agreement is closely related to the system

of law in India. Various Indian enactments are specifically mentioned in
the ugreement as applicable 10 it in many respecis. The contract is to be
p:rtnrmr.ni in_India with the aid of Indian workmen whose conditions of
SETVIUE nre rurul.nnd by [ndion laws. One of the parties to the contract 5
a public sector undertaking, The contract has in every respect the closest
and most reasl conpection with the [ndian system of law and it is by that
L that the parties have expressly evinced their intention o be bound in
all respects. The arbitration agreement is contained in one of the clauses
of the contract, and not in & scparate agreement. In the absence ol any
indication to the comtrary. the governing low of the contract (Le., in the

India
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ace of arbitration may

570 SUPREME COURT CASES

words of Dicey. the proper law of the contract)
system of law which must necessarily govern
tion, although in certain respecis the law of
have its relevance in regard to procedural

45. It is true that an arbitration
[ateral or uncillary contract in the
claims of the parties and the moade

after the breach or repuding
independent contruct, and € bas
tion to the rights and liabi Qﬁ
is a procedural machi

nt may be regarded as a coi-
L it survives to delermine the
settlement of their disputes even
the main contract. But it is not an
1w meaningiul cxistence except in rels
f the parties under the main contract. It
ich is activated when dispules anse between
partics regarding vehis and liabilitics. The law governing such rights
and habilities s oper law of the contract, and unless otherwise
provided. s £ s the whole contract including the arbitration
agreement %urtimlmﬂy s0 when the latter s contaned not ina
separale enl, but, as in the present case, in one of the clausesof

: ignificantly, London wus chosen as the place of arbitration by
| f Article 12 of the ICC Rules which reads:

! “The place of arbitration shall be [xed by the Internaticnal
I @ Court of Arbitration, unless agreed upon by the parties.™

The parties had never expressed their intention to choose London as the 58

_ arbitral forum, but, in the absence of any agreement on the guestion X

: % London was chosen by the [CC Court as the place of arbitration. London £3

) . has no significant connection with the contract or the parties except tha

@ it is & neutral place and the Chairman ol the Arbitral Tribunal is a rese 2558

@ dent there, the other two members being nationals of the United State <59

and India respectively.
47. The decisions rclied on by counsel for the Singer do not suppon ¥

his contention that the mere Lict of London being the place ol arbitia 7
tion excluded the operation of the Arbitration Act, 1940 and the jurisdi.
tion of the courts in India. In Whitworth Sircet Estates (Manchesier; Lo
v. James Miller & Partners Lid." the parties had not expressly siated 5
which [aw was to govern therr contract. On an analysis of the various f&- =3
tors, the House of Lords held that in the absence of anv choice of the lmw
governing arbitration proceedings, those proceedings were (0 b consid: P
ered 10 be governed by the law of the place in which the arbitration was 8"
held, namely, Scotland because it was that system of law which was mou
closely connected with the proceedings. Various links with Scotlass %%
which was the place of performance ol the contract, unmistakshh gRgs:
showed that the arbitral procecdings were 10 be governed by the lawal & i
India
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NATIONAL THERMAL POWER CORPM. v, SINGER unur@ 3Tl

( Thommer, 1)
Scotland. although the majornity of the learned La {Lords Red
and Wilberforce dissenting on the point) held th £ int0 account
certain other foctors. the contract was g i ¢ English law. That

case s no authority for the proposition tha p
of the contract 1s expressly stated by @ L5, and in the absence of
any contrary indication, a different |
vations contained in that judgment
on behall of the Singer that mergl;
the place of arbitration, the |
from the law expressly ch
tract.

48, It is truc thay rocedural law of the place of arbitration and
the couris of tha annot be altogether excluded, particularly in
respect ol matteds alfeciing public policy and other mandatory require-
ments of the jagal™ySiem of that place. But in o proceeding such as the
present w%n intended to be controlled by a set of contractual rules

o

se London was designated to be
poverned arbitration was different
e parties as the proper law of the con-

which a fficient and designed to cover every siep of the proceed-
ng, @ have recourse (o the municipal system of law and the

r he place of arbitration is reduced 10 the minimum and the
: that place are unlikely 10 interfere with the arbitral proceedings
pt in cases which shock the judicial conscience. (See the observations
Kerr, L1 in Bank Mellat v. Helliniid Technikd S4%.)

49, Courts would give effect to the choice of a procedural law other
than the proper law of the contract only where the parties had agreed
that matters of procedure should be governed by a dilferent system of
law. If the partics had apgreed that the proper law of the contract should
be the law in force in India. but had also provided for arbitration in a for-
eign country, the laws of India would undoubtedly govern the validity,
nterpretation and effect of all clauses including the arbitration clause in
the controct as well as the scope of the arbitrators’ jurisdiction. It s
[ndian law which governs the contract, including the arbitration clause,
althouch in certain respects regarding the conduct of the arbitraton
proceedings the [oreign procedural law and the competent courts of that
country may have 2 certain measure of control. (See the principle stated
by Lord Denning, MR, in Intermarional Tank and Pipe SAK v. Kuwair
Aviation Fuelling Ca, KSC™,)

30. The arbitration clause must be considered together wath the rest
of the contract and the relevant surrounding circumstances. In the
present case, as seen abonve, the chaice of the place of arbitration was, as
tar as the parties are concerned, merely acoudental insofur as they had

§ [1975) 1 All ER M2 (CA) India
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not expressed any inténtion in regard (0 il and the ZAee was made by
the ICC Court for reasons totally unconnected wa er party 1o the
contract. On the other hand, apart from the sglvstated intention of
the parties, the contract itself, including the alion agreement con-
tained in one of its clauses, = redolent of 1gdiajand matters Indian. The
disputes between the parties under theomgatt have nu connection with
anything English, and they have the connection with Indian fows,
rules and regulations. In the cir the mere [act that the venue
chosen by the 1CC Court for 1 uct of arbitration & London does
not support the case of the 5t the pownt. Any attempt Lo exclude
the jursdiction of the com courts and the laws in force in India s
totally inconsisient wil ment between the partics.

51. In sum, it stated that the law expressly chosen by the
parties in respeci atiers ansing under their contract, which must
necessarily inci agreement contained in the arbitration clause,
the exclusive jurisdiction of the courts in Delhi
Iy recognised by the parties to the contract in all mat-
b bnder it, and the contract being most intimately associated

the proper law of arbitration and the competent courts are
usively Indian, while matters of procedure connected with the

blic policy and the mandatory requirements of the proper law and of
the law of the place of arbitration. The Foreign Awards Act, 1961 has no
application to the award in question which has been made on an arbitra-
tion agreement governed by the law of [ndia.
52. The Tribunal has rightly held that the “substantive law of the
contract i Indian law". The Tribunul has further held “the laws of Eng-
Jland govern prEE-:‘.:du;r_u!um:llltrs M ihe arbitration . -
53. All substantive rights arising under the agreement including that
which is contained in the arbitration clause are, in our view, governed by
the laws of India. In respect of the acival conduct of arbitration, the
procedural law of England may be applicable to the extent that the ICC
Rules are insulficient or repugnant to the public policy or other
mandatory provisions of the laws in [orce in England. Nevertheless, the
junisdiction exercisable by the English courts and the appiicability of the
laws of that country in procedural matters must be viewed as concurrent
and consistent with the jurisdiction of the competent Indian courts and
the operation of Indian jaws in all matters concerning arbitration insofar
as the main contract as well as that which s contmned in the arbitration
clause are governed by the laws of India.
y India
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KIRTIKLIMAR M, JOSHT v, FIRADIPKLIMAR I FOSHI @ 53
34. The_Delhi High Court was wrong in treating the
Lon as a loreign award. The Foreign Awards Act has
2 1he sward by reason of the specific exclusion contain
that Act. The awgrd 5 governed by the laws in
the Arbitraton Act, 1940, Accordingly, we set
ment of the Delhi High Court and direct
1 appellant’s application on the ments in
| 9 views whalsoever. al s i i
however, make any order 25 1O cos

ine India, including
: impugned judg-
vurl o consider the
which we express no
¢ above terms. We do not,

(1¥92) 3 Court Cases 573
€ {BEFORE KU iH AND K. RAaMaswanmy, 11.)
RIRTIEUMAR MAHES JOSHI i Petitioner;
Versug
PRADIPELM MASHANKER JOSHI .. Respondent,

| o = MNos. 1952-33 of 1992, decided on May 4, 1992
Wards Act, 1590 — 55, 17 and 7, & L%, 13 — Custody of
miinor suught by father as well as maternal uncle — Interest and wel-
fare tldren fo be seen — Aflter unnatural death of mother, children
hi eir maternol uncle — Father focing charge under 5, 498-A, IPC —
e upreme Cowrt children expressing their willingness o remain with

t muternsl pnele, who, pocording to them, was looking alter them very well
nol o live with their father — Children found to be intelligent enough to
ndn-:uml their well being — Though the fther, being o nutural pourdian,
hnu preferential right to the custedy, but after talking to the children and
assessing their state of mind, held, in the circumsiances it would be in the
interest and welfare of the childrea to hand over their custody to their
maternal uncle instesd of to their father — Directions issued — Constitution
of India, Art. 136
@ Appeal disposed of R-M/ATU/11335/CR
Aﬂuu:.uuunu:ppcmd o) haes Sl
T.U. Mehia, sensor Advocnie (M. V. Goswamd, Advocnte, with ham) for the Petnioner;
R.P, Bratl, sensor Advocate (MM, Shrodl, Ms Prom Hingorem and Ms Taouja Sheel,
Advpenies, wath kim) jor the Respondent.
ORDER
1. Special leave g anted.

A 2. Pradipkumar Karunashanker Joshi was married o Kumudlata. A
son named Vishal was born on July 20, 1979 and a daughter Rachna alias
Rikia on August 12, 1981, Unfortunately, Kumudlata died on January 12,
1991 and the cause of death mentioned in the post-mortem report was

t  From e Judgment ang Order dated January @, 1992 of the Gujarae High Court in
Lemers Patent Appeal No. 375 af 1991 India
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¥ SHAYM DN SNOLLYINENd ASTYIN 561 LHDIHAHCD

VIONI| - £88 ‘B L TI0A

Matlonual ‘Thermml Fower
Corporailon

v
The Shnpger Comipiny & .

Civil Appenl Mo, 1978 of 1992
(Aalsing ouw of SL (Clvli) Ho, 7307 ol
1591)

DR, TOCOCTNU U OMNMEN &
SC.AGRAWAL, JJ.

D, O7-05- 19492,

INDIA
WHOKAIEN, J. 1
1. leave gomded,

2, The Batloaal TVhaona Power Clor-
poration (the ‘NTPC) appeals from
tho Judgmeid of the Dbl Tigh Cown
I 1FAD (08 No, LIEY90 dipmlssing
e W s application led  wider
septions 14, 30 and 33 of the Adblira-
Uiy Acl, 1940 (Mo, X of 1940) 1o sel
pslde an lnlerlg mewand made at Laoda-
don by o Wibusal constituled Ly The
lnlemmatlonal Courl of Arbiiatlon OF
the Imtemational Chamber Of Coin-
merce (the ICC [:TIJIIII.";TII Terfigs of
ihe contracl made ot Mew Dellil be-
Twieen ihe NTPC and Ui spandent -
the Singer Conyfady ibe "Singer*)
for the supply abequlpment, erection
e gomnidasioning of ceraln winrks
TR TIES ‘En High Couwrd helad il
Ihe pwaprlh  was ol govened by the
Arblygntfong, Act, 19405 the wblicntlon
nppfepivhl on which the award was
fanife aas nol guverned by the Tow of
fowdbn; (e wwnrd fell within the ambil
af e Porelgn Awiands (Recognition
il Enforcement) Acl, 1961 (Act 45
of 19617 (ithe Forelgn Awards Act’);
Poossidon bislng e seal oF orblivatlon,
Vnglish Couris olose had Jurlsdiciion
to sl ashde the pwad; and, (he Delkl
High Court bl no Jurisdiciion 1o en-
teitulin the application  Dled under the
Adbilwailon A, T80,

3 The H'l:l.%i".."“hﬁif ihe Slnpger -
teread bnnnie o Fofnial agrecinents dited
17.68. 1052  W=Mew Delll, The Cien-
erul “Tgtadaid Combitlons of Cantre
dnlpe 2 81 (e “Geserol Teoms')
ma, eapressly Incorporsted In the
pEReETic s aad they  stale:

ilee Dws npplicitile fi ihis Confracl
shill b ihe liws b Toece ba Dedin,
The Coanis ol Vel shall hivve g5«
clusive jurisdicton bn ol maners neks-
Inpg winalcr ihilg Mumilisel.” (7.2).

The Gepcral Teams deadl wiil the spe-
chnd regpumgiblliiics of  Teelgn con-
trnctoes wnd Indlan contrecions, The
Stnger, belng a forelgn contiacior, |3
poverned by the provisions relating 1o
ihe fenolgn contractons. “The Giencol
Terms Tuiilicr peovioe for setilement
of dizputos by aobcable semlenml,
Falting wialch by arkiiatlos,

4, Sub-clpuse 6 of clouse 27 of the
Clentra Tonns denls wiih prlsdivmilon
i relation lo po Ldlnn eonlrpcion misd
sub-cluuse 7 of e sald clinse dedals
welthy o blientlon In vespect of 4 Tor-
elgn vontiactor.  Ths lalier peovision
BNYE :
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2139, Il eveniof forelgn Con-
pacior, e siblivetlon shsll be con-
ducied by three siblirsiors, one cach
10 be nonidoasicd by the Owner and
ie Coitracior and e thled o ke
paimsed by iha President ol ihe ]I:!ldi-_
pailonel Chamber of Comimence,
Farls. Save ny above all Hules ol
Conclllation sl Arblratlon of e
Listernatianal Clhimnbar of Comeserce
shimll mpgaly 1o such niblinations, The
gi bitrmilon slindl be conducied st such
pluces as ihe sblslion may deler-
piaking.""

In respect of an Indjan  Contrac-
ior, sub-clouse &2 of cloiusa 2T Eays
iiad thiee o bdicibon shall be comdiciead
mil Bl Dredl in secordence will the
prowlslions of the Arblivrailon Aci,
Va4, T orendds §

3762, The mrblirailon sholl be
gonducicd In accordance wiily e
piovislons of e Indian Acblicpilon
At 1940 or iy Stalutory modinos-
o thereol, The vewos of wrbilire-
Wi &bl b Mew Deldll, Donadla,""

The Cencral Tenms furiher provide ;

“ihe Conlisct shall In all respecis be
comssliued pod govered secordlng in
Todlhmn lows.*" {32.3)

Thie Fewinnsl agrecmanls whileh Yhapar-
s exocubed on 17,882 gaglulivn spe-
cing provision Tor u1th§_mlﬂ afl dis
[ates. Articie 4.1 IHNNL'f‘.

b, Sonlement of Dispules: W e
spaciileally nprecd by and helwicn
i e iles Ao ol (hie JifTereces o
disgrutes aclslng ooy ol e cevima
o tuachilig the suljecy nuiier of tha

cimitinct, shusll b declided by piocess
of seubement nml prblicatlon as specks
fied in elnsie 26 0 and 27.0 exclud-
fing 27.6,0 amal 6.2, of tha (e
sl Codsditheng of the Comrsct."”

5 DNeing o felgn confrclor, the
provisions of sabvclause 6 of clavse
27 of iho Gengral Teving aro ol afe-
pligable (o the Singer, bul the ofliar

provisions of ¢lause 27 govern the

present coninacl. Accordingly, ihe dis.

puie whilch arose between e parthas,

wis referred 1o oo Arblival Tl
constitated n terins of s l8s gl pe-
bitratbon of i 1CC Cou i Sila [
iles™)y. o accondancg, :.I.'hll Articlo
12 of ihose Wules, Mg\ .ﬁ"f‘ Couri
chiase Lomdon 1o bE ihe place of or-
Biitrsiboms.

. W ois sl il Wil the partles
fnve oxjcsdiySsinicd tha ihe law
whilch gesyipns iilr cuntonct, 1L, the
proper Jowd of the contrmet I8 ihe law
in [:uc& i India nwd e courls of
Ihid Wave exclusive fudsdiction bn all
ulﬂlua nikslng wmdier tho  conlonel.
e of 1he clauses o e Contrac
pheals wiil mblwatbon { Cliisa 27 af
ihie Giencral Tarisk

. The pabknt T comalbdernilan s
whelber the THgh Couwd was cight In
refeciing the appellan®s apylilcation
filed poder the provisions of the Adil-
pratbon Ak, 1900 dmd Do Bisladbog ihind
te wvenred sehdol  swens oude In Lone
dlisn o an nrblrotbon agrecindnt wiis
ruial ﬂu-.-umml [ FECR TN FTO o TV T |
Plel 00 wvias di Coelg i swesind witllin il
prginding o e Puwelgn Awanls Acl
gind Byl Bhe Juiibsibbetbins o Bl In-

dlan Courts except for e puipose ol
pecnginiilon lfdﬂfurmlluill wnilier e
fatier Aty

B, Thewward was made In London
ms oo oterim award Inoan adbdirathon
Lui\gm.n e NTIC mud 0 forcl gn cion-
factor on & contract governed by the
T of India nnd madd In Indla fuos lis
prerfomnnce solely In Indla, Tho fun-
dimental questlon Is whelher the or-
Blvrntlon nprecmonl gontaloed o e
coniract Is gpoverned by ihe Jaw of In-
idla s s 10 give W froin ihe wmbil of
i Forelgn Awards Aclh and sl
i provislons of ihe Arblirsilon Aci,
Pl Wihilch Ig ihe Juw which gov-
erid e pgrecneal an which (he award
lins becn mada’l

%, Mr, Shoantl Dlinshan, appeaiiog
For the NTIC, submlis i admili-
feadly U proper low of ihe contract 1s
ihe law In Toree o Jodia, The aibilivs-
s mgrecmeni Is conlalned in o claose
ol thit contract,  In ihe absénce ol
winy stipulplion o ibe conlrury, e
condrmcd o (o e sedn as n whole wid
g petios must be decined o have
Pridendliad Mot e subsianiive lnw op

pligable W the mbliralon agiecinen
Is exclusively the Inw which goveins
ihias pnvedne connieact, slibough, o pespect
of  proceducal mnllers, e compeiem
couils In England will slso I, con-
currenily with  the Indlan cownls, cn-
ited to exerckse Jurksdicilon aver 1ha
el of arblirailon, ol occasions
for lntes ference by e comis b Bi-
pland  ould ndecd be rare g juide-

by ynnecessary I view of i elibos-

rate provishins comtalned in e Page 23

Muilees by whilch il panles e agread
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1o mhilde. The pulisiantlve law REav-
erning arbhation, whilogh concerns
guestions like copaclty. valldity, el-
feat o Interpreinlion of o conlrac
gic., 15 Inillan Tow noed  (he coampeien
couts b such moliors aee (e Todinn
couts, HEven bn espect of procedual
piiiers, e concumend Jadsicilon of
e couns of ihe plice of arblivajlon
s po englnde e jorisdlciion of
e Dol comnnis,

10, Be, S K. DHiolakln apjreailag o
ihe Sloger, o ha other o, solbmlis
Uil i s Beborasd bosin g nmenl I8 n gepa-
rle nnd distinel condrsed, el colial-
eernl fo ihee ieln contract, Alihough
e mnbn comtiget Is pgoseried by (he
Tows In Foege I Dibia ;s staded in
e Ghenneial Teoms, therd |8 no expiess
slalcmanl ns Iﬂ"ﬂlili ihe lavwe EOvEIT-
bing dbie malabiaailoan mgresicnl, In (he
clicuwinsinnoes, e law goveming (he
awrhliratlon agrocoscil 18 aod (e snine
Ivw which gowveins e el bl il
is ihe law whilich Is In Torce in ihe
cowtry Ioowhilch the arbliration 1s be-
Ing conducted.  Counsel aceordingly
sibaniis thod the Deld High Coun Is
elphi by saylog that the saving clouse
In sectlon 9 of the Forelgn Awiads
Act hing o mppebieatbon fo ik pword In
guesiion made e Losillon by an
Aalin] “Tritwd constiiuied by mocos
dance wilh the 1CC Rules. Congost)
sulbsnniis Wad v 10gh Courd hos slghity
Boehud it Bl Doonpranied nwun}[ﬁu -
der the Porelgn Awanls -I'H:j‘jilﬁ i is
mal Hable 1 be challenged oiihe ol-
leged grouwnds Talllng waler secilons
PA, 300 inad XX ool il Ao blinnilon A,
1240,

11, Counsed says that the sward, hav-
fng been mnde In London bn fenmns of
e 1O Rules o whilch the pariles
have sulunitied, Is governed by the
provistons of ihe New York Conven-
o, us Incorporsied In the Forelgn
Awnrids Aet, nod s enforceablliny in
Inilia con be vesisted only In the clr-
cuinstances postulatcd under (hat Act,
pondd e Dol Vigh Court s gy
rejected the petiton Invoking the ju-
plsaietion of sl conrl i teoms of the
Aablirnilon Act, 1940,

12, M. 2hodakin does nol dispaie,
il e sulvsianiive sdplas of e pars
jies uwnder the Contrecl are povedfed
by (e law of lidin, 11is contgatlivn,
Bipwever, 18 sl whille thee mué‘--;;m-
iract Is governed by Indian law, bs ox-
essly stnied by the pafiles, Tubliia-
ton belng o colliterd] eotvact and
procedurl In paluEh TS 0ol neces-
snuily Dol by ‘H;.}I.jmtl law of e
conirmet, bl pieJaw applicabile 1o I
nist be detemningd whl reference (o
other fackard. TTe place of arbliratlon
Ig i IH»‘!‘!_"“ pial fnclor,  Loodop s
in[-_-_whq.i&!i"'ﬂmun In nocordance witl
il WM tules 1o be the seal of wbl-
foatlond, English law 18 (he proper low
el Ll tratl o, amd all proceedings con-
tecled wilh e poverned by (hint
law ol exclusively within ihe Jorls-
et af (he Eoplish comns. e de-
pbics et e Ioallan counls bive any
Jurisdictlon I matiers connecied whih
il oililirntion, cxcepl o e exEn
eemilited by the Foclgn Awads Act
Foai wcogindiion wnd enfoacemen of ihe
i aind,

13, PHeey & Maoils In The Cornglicr

af Laws, 10h edn,, Vol 1l (“icey®)
reler 1o thie  proper luw of & oot
[LTER

“*Hule 18O -*1'!;1 Verin “proger L
af n .:unuj.;f'{ﬁﬁﬁ?u ihe Bysiem of
o by $hich e panies beinded
e copninitige e povericd, or, wiin
thel Dnension 18 neliler expuossed
s W B8 Infered from the cliguin-
Einiees, tha sysiein of livw wilh
Swchieh e pansietbon has is closest
Wil g0t rend connecton 't (poges
Ilel-62)

T expressbon "poopes low of o con-
fact’ selers o dhe  legoal sysicm by
which ihe pariles fo the contract hn-
fewded (halr contrect o e governed,
IF theele Indendtbon s oxpressly simled or
i eon be clendy lafeired Tooon Ve
cukbipraet sl or s swirounding cli-
cuiisbiices, sueh lntentlon delenmbines
e gaawigate Diew ol the conbinet, Do il
weinpaly ool Lol Dl hen, LLCL:

st s omse, ms b nll such cases,
the wisale of the cimiract swasl bao
loskod m, and ihe conlimel wos) be
raguloted by ihe ntesidlon of ile pore
s pa appearing Froas e coalenel,
Bl peafoeily compeiest o Dhine
wilior, winelar such eclroumsiances ns |
Bave lodicuied, o dilcibg loie m
et e lndieale by ihe Ternis
whilicly iy |.'J|I|1||;I}l whilch EyElai el
Tawe ey ddend fw be apgelicd (o iha
gernsiiecilon ol e conbact, i o
i dotcomshismion of he olghis wis-
[ FTERCTTL ST B TR T

lf;mrﬂ}u! & Cp v, Tuligker FMapllls
e, CHREE-4) AL 1LIE, HdD o KBS 2

Wihicre, howwever, thas  foleatbosn of 1he
partlcs §s nol expressly sudesd aodd no
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inference abioul It eon ba drawn, thels
inienilon @ such has no selevance,
I il @vend, the courls endeayour (0
ke an lntenilon by Identlfylng the
legnl system with which the Iransac-
plom s dis closes) mnd inosi real con-
i,

14, « The esxpressed Intentlon of the
pretles b5 gencrlly declsive In deter-
minlng the proper law of ihe contrect.
Thiz ooly Hialiatlon o ilds cule 1S Bl
ihe-inlention of the pirllés masl b
exprossed bona (e and 1t showld nol
be opposed o public polley, Lo ihe
winrds of Loid Wilghil:-

o owlicre dliers I8 o eapicss slaie-
gzl Doy U poaties of eede bienilon
1o select the law of the comracy, It s
dlitlculi b0 sca whal quealilicailons wre
prossible, provided ihe Inenlon ea-
presked Is bonn fade snd legal, wnd
provided there b no reason for awveld-
fiagg dlve ehiodea on ile ground of pub-
lie pallcy...."*

Vit Food Froducis lae. v, Ui
Stiring Co, Liky (1939 AC 277,
200 ()

15, In ihie nbsence of an express siale-
il adesal Phed povdeinling T, il Lie
Ferred Imieatlon of ihe pailes deles:

1. Bl 180 s Torther clucidmgihby Moy
fin ihig suibi-rules. Sube-pube 1) resds ;-

cegub-mle (1) « When (he bicmion
of the panlles 1@ o coploac), #s o il
Tww jpeverning the conlrecl, ls o=
pressed In words, hls expressed in-
tevitloms, o penersl, deienmilpes e
prager bivowt ol the comirsen.™

mknes thal Inw.? The rue Inteotion of
thie partlcs, In the absence of an ex-
pess selection, has 10 be discovered
by applylng **soumd ldens of business,
convenlence and sense Lo he lnguape
of e cunlrnct Waaell™, Jocobs Moarcws
& Co oy The Credie Lyocipnals{ 1 HEa)
12 u.ry SED, 00 (ALY o such o
cose, selectlon of gounls of o pariicu-
T eounlry ws baviog Juclsdiciion in
matlors ariging winder the contrct s
usunlly, but not Invariabdy, be an ln-
dication of the Intentlon of the paries
faat the system of low followad bWy
Ivose cowrls 1s the proper Law Ly wihil o
Paey Intend (helr contract b Euy-
ernedd.  Mowever, the mefselelon
of o pacilculie place l'm:ﬁnl&‘m:uim: s
Mg Jowisalicilon of e wWikdls of Fio
P eondoct of wolsbigaibobn will nod, in
ihe nbeence of nay oibvet relevin con-
necting fuclogwihily 1o place, be sul-
Ncleni o diw s Inforence us 1o he
Bintentlondd Mdpwariies 10 o povermed
by il gysicod of Law prevalest b il
LIt Ohis s spectally s bn hie
Coplz ol iblratlen, e the seleciion
n["[_li.c (lace of arblivailon may have
Mule signifcance whers I ls chosen,
aé s ohen ihe cose, wiihouwl regand 1o
nny relovand o slgnlleani link with

e — —r - —= -m

2. Dricey"s sub-mile (X} of viale |0 remdls =

Sl T] PO I ) -~ Wihat e Bivlaailvey
of e porties o 8 condracl wiil re-
I:lml b illee Bwe paswomsing  dhe  cosn-
tened I8 nnl capressed lin weniidls,
el Dmbemibun 15t ba Galeore Do
e e oael  dvsieere ol (e
conlract, wd fean the general cir-
curisbnces of e wikee, g soels i
Torred bwtemilon delormmines the
g Tivwe ool dhe godinrmc), "

the place.  This s particulurly e
whon e place ofarblirailon 18 pod
chosen by thespacés themselves, bul
by ihe arblioftors or by bn oulshoe
body, @nd\ Mal oo for reasons
viiconnedied with the contract, Choloe
sl (Wi fior suilvinlsslon (o jurlsdicilom
ol Bdires or For wrbliratlon may s
Py o huve Hitle rolevance for deawe
tag un Inference as o the governing
Yaw of the contract, unless supponed
In that respect by iho rest of ihe con-
frnol mnd ihe surroumding clrcum-
slances, Any such clanse must neces-
sarlly gplve way o slronger Indici lons
bin regand 1o the Inlcotlon of the par-
Hes, See The Felwnarn, (1958) 1 Al
E.it, 333,

s, Where the patles hove nojl ox-
proeassly or limplledly salecied (1he
proper Jaw, e courls lmpule ane lis-
ienilion by applying ithe ohjesiive 1esi
i detenmlng swhal the paniles woalad
hive s Just and rensonable persons
Intemdied as regonads ihe apsicable lnw
Iad oy opplied thelr minds w0 ihe
ijicstlon.? Tho Jwlge has o delernilng
e propser livw for ibe paciles in soch
clreumsiunces by puliing Wlmscll In
hae place of o *'reascosble man®', e
has 1o detenming the imention of (he

3. Picey's sub-role (3) of rule VEOD reails:-

“hub-role (), - Wihen e inientlon
af the porifes 10 8 contiaet with re-
prind e e low povemlig b ls o
ospressed wnd connol be Infeined
fradin e elicimsinnces, e conimmch
le povermed by il sysicann of ljsw

with wihilch ihe trssaction his i Page

Chosest e moosl feal comnec) loa,**
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pirtles by asking Whinsell **how u Jusi
pried Feusomabile persion wiolid ave ne-
gruded ihe obilem’’, The Axswngimie
(19543 1. 150, 170 (C.AL hionni
Albert  Dorowgh Councll ¥,
Anstialasian Temperance amd General
At Life Asswrvance Society Lil,
(1UAN) AL 224, 240 (0C0)

17, Bor Uil paorpose e dece where
ihe controe was made, the foom wnd
uhject of the contrmct, e ploce af per-
focmnnee, e place of reshlence or
business of the parbles, relvehce 1o
e courts uviog Juvisdiciion und such
wthes Jinks are ¢xwmnibned by (he courls
o dletenmiboe ik systeim of low wiib
whileh ihe limnsacibon hak g closes|
g noal el connection,

1B, Tha position In these respecis 1S
suinannrksed by e vy Council in
Adopni Athery ocagh Cowneil ¥,
Ausiralosion Terygwerance and General
Adurnal Life Axswvanece Sociery, Lim-
jread, C193AH) AC, 224 ot 2000~

Uha preepetc low ol e consirmet
pbcans Vo e whilch the English or
elver Cavart 1% fo ngeply i deteribin:
Ing the oblipailois wnder the
conpnet... ey bt e poriies
B bin emaos b ielr pregindnl ex-
prrassesl whisl Tow iy Inieimld we goe
e, and D thal ciasa priiia fnchi their
inieniiun will be elivcinsied Dy il
Coarh. Blag Dy ksl ciises Thay o
i do o, The paiiles may mol have:
ol of e wedien woall.  Theds
e o "wmurn Means ke Divagwni @ g nyom,
o i dletenmdig P ibe pantics sl
Bs Vg piasper Buse wlibcls, os just i
reantiiihle peisois, they oupit o
weirilal gpwe pwlesided B0 ey had

thuugll aboid e question whan hey
e e coninmel.,." .

19, Proper lnw 15 thus (he law which
it partles have expressly or lplledly
ghosen, or which Is linputcd 1o 1lem
by reason of s elosost aod most lail-
fmeate eommeciion wilh ihe coalinet, 0
jusiest, however, be clurbfed ol e
expuesslon ‘proper low® refers 1o he
substantive princliples of the domestlc
tow of (i chosen system and pot 1o
s conflct of Jaws rules. The law of
ciwslract 15 nol pifected by the doc-

irloe of renvil, Sce Dicey, Yol. 11, p. <

1160,

2ih, Do onse such ns ihe piegsend, heig
15 mnen e o i oy dindierenice sl
thiar bitentlon of the pailes ofski Tin-
pute poy nlesiion lo them, Tor they
huve clearly and caldgofically silpu-
Bited thiad dlhelr o, mode o To-
ol 1o b |1u|.'-rl'=:rml§l! Iy Do, Is io b
poverned by fellows in foce in In-
din' nnd the ‘eoufts in Delbl are (o
"ove exsbusiveJurlsdicion In ol mat-
s |..jﬂw viddar ilils contrmct® {21.7]),
The beflphl tesl sugpesied by Dicey
In Fite=bEO 15 thus Tully sailsiiod.

1{, As regards (he povernlog law of
Sl bon, INCey Says:

e S, - (13 The valldity. eifeci
pud dnlerpaebinion of mw srblieation
mgrecinienl nre governcd by iis (woger
luw,

(21 The law puverning oibitonilon
prueeedlngs 18 the law choson by the
pariles, of, In the abdence of ngree-
guaenl, the D o 1ho conrtry in whicl
tlae mibiwation Is bebd "' (Yol 1,

PFuges 330 - 535)

22, The principle fgssule 38, as
formulated by DIgEyNims Iwo aipecs
- (a) the law govetplog the abiltratlon
el lymm.l;r! s o s ol
(b} the low pOvERMIng the conduct of
the sl idntlop, namely, s procedural
Tnw,

230, 'The proper law of the srbliration
ngFEmnent 1s normally the same s the
judgrer law of the contrscl. 1018 only
W eacepiional conses thal B IS ool so
evicn whiere the proper livw' of 1 con-
irmcl by expressly chiosen by (b paor-
iles, Where, however, there 1k no ex-
press eliolee of e baw givernbng the
coniinet ms o whole, o the arkidiration
ogreciment o8 suchs 0 pstswpllon
mny medse Vo e law of the country
where the pblirailon Is pgreed io be
Beldd bs ihe propser law of e aiblive-
il ngrecionend. Vol ilal I8 Gnly o
tebutable presumpilon,.  Ses Dicey,
Val, I, v 339, see the abservellon In
Whitworih Sireer Jstetes {Maiichon-
rer) Lid, v. Jaeiex Miller & Poriners
Lad., 1970 AC 583, 607, 612 wul 616).

24, The valliiy, effect and Infeérpre-
P bosan o (he nelbirntlon ageecinnl ura
poverneid by lis proper liw, Such lnw
will dleclde shcthor ihe arlsliratlon
clavise s wilida enough o gover (he
ilispuie between the puetles, Sueh lw
will mlsa ey ddeclde whkihen the
prbdtratbon clavse Blods e pacilos
even when omne of them aileges b
e coiviraet bn wirlid, or vabiabde o [1-
egead oo il soeh contmet has Been
alecharpged by hocach or Tiosiosilon.
Loa -'.i'r‘_wrrrlrl O Asir v, Bveraiieet, Pl

"y
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Jud2 (1) Al R, 337, The pwoper
faw of aihiirmlon will slso declde
whether the arbitration clause would
cqually apply (o a differemt conlract
beiween ihe same pariles of belween
png of those parties nnd 8 Ihind parcty.

25, The partles have the frecdom o
choose the law governbing an Inlerna-
tonal comimerclal mblirallon agree-
pent, They may choose the EliELan-
five law governing ihe arbliralion
agrecment  as well as the procedural
law governlng the comluct of the br-
Bitrntion, Such choloe Is excrclsed el-
iher expresely or by implicatlon.
Wiere ilicie 16 o express clides of
e low governlng ihe coniract as m
s, o tha arbitratlon agrecment ln
padilculor, ihere Is, D the absence of
uny conlrwry Dddicalion, & presuiip-
o that (e parties huve Intended tha
the proper lTnw of ihe conlrect as well
ns the law poverobng (he arbdivalbon
ngreciment are the sanie as the law of
e comindiy b whilch the arbliratlon is
agieed 1o ba helit,. Onahie vihar hund,
wheie the proper lew of e conlrncl
Is expuressly chosen by the puitles, as
b i porosenl cose, such law musl, In
e phsence of an unndsinkable Inlcn-
o 1o the contrary, govern (he arbl-
pritlon agreemont whilch, thongh cols
bisterml o nociilaey G (e wiein ﬁhm_r.
wact, Is nevenbeless o parl ofSsich
cunlrnci.

26. Wherens, as statod nligve,  ihe
prniagrer Diwy of mbiieatl on {1.e., the sub-
stimihve bw governlivg bl ioatiomn) de-
fepailaes e valldity, effect and Inler-
pahnkbown ol (B prblivnilon Lgrecmeod,
thie abdienilon pooccedlngs e gon-

ilucted, I e phsence of any Bgrecs
ment o e contrny, In accordanca
wiih the 1aw of the country In which
the arbltailon I8 held,  On (he olher
Lo, I the pariles bave speclilcolly
ghosen (he low govermlog the conduct
gl procodure of wibsiivatlon, the nbl-
pratbon proceadings will be coidlieied
in ncemmilance wiil it liw 50 T060p
as i s not  conleary o the  publle
polioy o thie mandiiney requircments
wff the baw of e country In which the

prblicnilon 18 held, 15 no such chitdoe g

Liis bean mide by the pales, ex-
pwessly of hy necessary 1||||1'Ih.ull‘L]q,
i proceloral aspoct ol llll-.;:tﬂlll-lllﬂ
of arbiwation (as dlatinguishcd\ fifn
thie substaniive ngresnmmml i i itrnie)
will be determined by Ui law” ol the
plnce or senl of wbilTin Where,
however, the paiiigs\linye, s in ihe
fngtinl cuge, illpuw Pt 1l drlsl-
Proiloes Deiweding Ihsllul will s con-
dlisctiEil In a.utqllnllu, wlth he 100
Hules, il TEs, Bazhog Do iy re-
s[oCls sl Dkl oF self-rogula-
b\ ook, constlisiing W contrscinil
codN procedure, will govern ihe
Gomduct of (he wbiiratlon, except In-

Eolar ns they conflic with  the wan-
Nifftory ceguibrcments af e peiper liw

of snbinrathoan, o o (e procedurd Taw
ol il seal of sabiiwanion, Seo e ob-
secrvatlon of Kepr, 1.0, o Mank Aellor
v, Mellinikd Techniki SA, (19833 3 All
B, 428; See also Cralg, Park and
Pawlszon, Tirermarional Choviber af
Ooppieree Avhilteoilon, 2ol ed, [ 1000,
Tov suel o exlonl iha appooprieic
coninis ol the seal of s bdieatloss, whilich
fan iheie prroscil cuso ard W Eonepiond
Fagliah courts, will have Juriscicilon
Iin gespec o priscedwral mallcis co-

cermlng ihe conducl of pridtratlon. Hal
ihe overddding poeciple 15 that the
courls of ihe cn lf'\h'llmn Eulesian-
live lows nutﬁj il ‘hhiumlm ngreo-
el mre I_laq,f:qllumluu courts In re-
spect of ) mbilcrs arlsing under the
prbltrsilon wgicement, and fhe Jurls-
ﬂh:ll@tﬂ._ﬂclmd by iho couwda of ihe

Wil illl.l"l'htlﬂﬂ Is mierely Concunr-

,ﬂm and nod exclusive andd srlctly Hin-

el o matiers of procedure. Al other
anniiers In respect of ihe arbliraiion
apreement foll wiihin the exclusive
conipdicnce of the eourls of the cotn-
iy whose lnws govern the arbliratlon
agrecmant. See Musill & Doy, Com-
merclol Arvkitraiion, 2nd od,; Allcn
Hedierm and Morkn Hunter, Low &
Mfroctive of Internarional Cormerclal
Ardvitrgtion, 19846 Nussel on Acbiltra-
P, Twentleth ed,, 1982; Choshine &
Morih's Pelvare Inrernaifonal Law,
elevenily el (18R],

27, The proper law of ke conlract in
il present case belng expressly siljpu-
Inted 1o b ihe lews s foece lo Todia
nnd 1he excluslve Jurlsdiciion of (e
cowrts In Dellil In sl matiers arlsing
wnder hia contraci boving been spe-
clfically nccepled, aml (he pariies nol
having chosen expiessly or by Lmpll-
bl o Do albTerend froao he Tidlan
Taw I vegand 1o ihe agresmanl cone
thead Do thie mebliratlon clivise,
proper law povernlng the arbltratlon
pprecmienl i Indeed the Taw In force
in Jndlia, amd e gioapeéient counls of
Uils couniey st necessully have ju-
rlsadiciiog over all malicrs concemming
prlalipailvn, Meliher the coles of peo-
crdure Tod e eomduct of arblivailog

contiiclually chosan by the parles (ilid
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10C Wules) noe thie iinndalony recqulie-
menis of the procedure Tollowed b
ihe courts of the country In which the
prbliration 18 Beld can o nay mansor
supersede ihe ovonlding Jurisdiciion
wrvdd cotral of the Todion uw ood ihe
Indinn courls

IH, Thls means, quesiions such as ihie
Jutlgdiciion of the mibshirton 1o deciide
n I-mﬂluulm' Pasiie o Lhe cannblnuance
of wo srblivallon o ke oosiragion of
the mrbdirnilon pgreciment, 1S valldiy,
elfect ond binerpaeinflon e deters
miined cxcluslvely by ihe propser Tow
of e ahlivalon agrecment, wihilch,
I the peesont case, Is hblan Law,
The procedural powers and dulies of
thie arblirators, as For esample,
wheiher (hey st hear ornd évidenca,
wheiher ihe ovidence of obe pacly
Eliould be pecondel pecessaclly In the
prescnce of (he ofer parly, wheilies
Phiere 18w olghl of eross-oxonkliailon
ol willnesses, the speclal egalrenieils
of wollce, (e romedies ovallable o a
party In respect of securlly Tor Gusis
or for discovery eig, are mallers iegu-
Tt b necorbmce with iz ales el
sen by the paitdes 10 the extent (lal
ihose rules wie appllicable and sulll-

cleni pnd wee pol  vepugiant 1o ihg
requincmenis of the procedural lnw ol
praciloe of iha seal of abilralion, BTN
concepl of parly auloniny b il

thonnl cunlricts I respseciod Ilﬁiﬁ[}&i’k-
fems of Jow so Tar as 118 nol Incum-
pabible  wiil the proper Inw' ol he
gontracl or (e by ol il
rules of (he place where e aldiig-
tlon §s agrecd o b coadacied o pany
overrkding public polley,

2%, 'The arblirnilion sgrocinent Con-
iained o the arbitration clpuse In o
contract Is ofen refered 10 As & col-
tateral or ancillary contract in relation
o e il contract of which i foons
m pait The repudintion or breach of
ihe wialn contiacl mny nol ot an cud
(o the arbiiiatbon clouse which milghi
sl survlve for icasirlng the clalims
midshng oul of the hreach and for de-
teiiilnling the e of helr seiilenent.

Soe Meyman & Anr. v, Darwins, Lid.,

PO (0 AN LI ANT; Bremer YVilkan

Schifbau Und Maschinenfabrik vy

Sowth fndia Shipping Corpn., 19HN(1)
All F.R. 289, See also Must L& Wayil,
Commercial Arbitratlong 2l ed.
(1989), :

M The aiblivatlon, sgeecment may
provide thal all digpies which may
milse belwedn H{ﬁ—'lﬂli'liﬂ! will ba re-
ferred (o aibillrallon or 1L may provide
thol o panigulse’dispule between the
pailes wlll ha submitied 1o the jurls-
dletlon ol parilculne mblirmtor. The
nddiidon clouse may Identlly (he ar-
Ddfitor or arblirators aud the place of
afbiiatlon or I may loave sach mat-
ders o e delermined by pecourse o
the machinery of an Instiiulonal arbl-
tratlon, such ns the 1CC, or ihe Loa-
il Coant of Diternatlonisl Avblinion
o il Aaiedcnn Arbliiatlon Associn-
i b oF sl dar Lasiiatlons,

A1, Cluuse 27 of ihe Generad Teoms
of 1k Conlrnel shows Ut 11 was the
Intention of the paciles (that dispules
with o forelgn contractor shoukd be
peeferped] do mblirmtlon I pocoddandce
with e 10C Hules; while dlspules
welth nin Diddinn eamdtrncior shasalad Ve

soitled by plidtrantion (i I'*fixw el on
wn gl hoe basls,

A2, The 1CC ftulds are made speciil-
cully npptl&uhf&-iﬁ' respect of dispaics
with a fselgn®contincior because of
il Em“;mi“;u wal i conteiel. Chiig
ol (e pagiics 1o such i contrael belng
afotel fiier, questions of polvate v

"ol tnw (o conflict of lows) ny

Bise partlceloly s regards arbilil

proceedings comdseied b n forckgn e

pltory. I respect of an DTndioy eon-
trpcton, (e transaetlon ns well ns
allgpuate selllomend process ore eou-
pletely Toealised T Bndia nod bo ihe
Tuaedliuin ]‘l.-uql.l 3 LN iind 1hcie |58 o
woas e Tow' Dndefesenee by o forel g sys-
femn of lvw sl thie peldinnd proceed-
lings.

33, An Infcrntionsl goppmercial are
bltatlon pecessorily bivvolves o e g
clemonl giving vlse o guestliong g (o
Wi chardee of Vaw o iled Jurdsallcnl on
of counts, Undike i ihe case ol -
sons Belooging 1o (he smine legol sys-
feemy, conbinetual pelailonslilps hélwesn
persons belonglng 1o dificient legal
sysicms piay plve dse 1o virlous pri-
vile Dilermiilongl law guasilons sech
s e Wesiiny of e appiicalla lnw
i e coimipelend foruns. An awisod
remilerad bn the tenrkioay of o Toselgn
Sinte may Be repnnded a8 o donwesilc
i b Il where B Is sosghi o
b cnlorced by reason ol Jodliog L
bielng e proper Inw governdong e
wrlabieatlon mgrecment b (orms of
wlileh the awand wis minde. The For-
elign Awards Ak Incos porsiling e
Miesw Wi b Clompvssnt b, Desives e paunii
Fosr abisvulod own 10 |I-|r||11_

%
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4. The 1CC Wules provide Tor seitle-
ment by arhlation ol business dis-
putes of an Inlcinatlonal charecies.
They Turpdsh an Insiiuilonallsed pro-
cedure of arhltration, These Rules be-
lng o selli-contalined or @ sellf-regulal-
Ing cosle, they Gpormie Mo or less
e pandently of judiclal lnlerferenoe
i The conduct of arbdirallon, excepl
b s UG ms they conflict with the man-
datigy requlvenents of the governing

systeim of the proper law or the proce-
ilirnl taw wi the ploce of ekl ratlan,

M y-nulonaeny T iniernatlonnd busl-
nuss 15 thus the golding principle of
the sellfrepgulpnlng mechanlsm envis-
uged by the 10C Rules, and Interfer-
ence by any Courl willi ihe acluil con-
el of prbllrmtlon Is (o o large extent
vkl

A5, The difTerence balween nn md oo
mwilelipratiooe isil min bosiilatbomal ekl
tailop 18 nod maliffercnce balween oig
gysico of liw amd snother; for whilch-
cwer ls the proper low shilch governs
phihor proceeding, I s morely o Jii-
forence biv e tactlod of apgrdntindant
pid conducl of aibliiailon.  Bliber
pigihed I8 appllcslsle o an Inleima-
Dol au bliimi bowy, Bl nelther 15 doler-
pilnarive of the charpcier of e re-
sultiind wwenrd, nansely, whellier or na
i is @ fowekpn wwared ws ceimied oneleck
iz Fogelgn Awnrils A, 1961,

3, Whene the 1CC Rules n&plx there
I= pencrally ltide need wJdnvoke the
proceduml machinery uf-q‘y"h:gal EYS-
ton b e notual conduet of abdinm-
flen, These Wales prowlde For ile saile
il sslon o regpuiest For arldiraon, e

gl izt oF wrbliraiers, challenpe

apulnst e appalniment, plendings,
procedure, selocilon of e place ol
piblirmilon, tenns of elerence, e
Misahi For gwand, cost, Tnallly and én-
forceabillly, and stmilur mallers of
procedure (Arvilcle 11 of the 1CC
Wules), Ths pariles are free wides Tha
IO Wules Uiy delenmilne e law which
e arlientor shall ppply o e meils
of the dispute. o ihe obience of any
silpulnilon by the puailos ns W0 e G-
pllcnble Taw, e arbdirators iy aje-
ply the Jaw desipmiled as e e
b By thie WBuoles of Contfilol whigl
ey decny o be pppropekale  CAGLICIS,
13 of e ICC MKiles). 'I'lln:.':g'm‘n.!,,
illier provishons comtaimed bl 10C
Maslazs sk 10w o el Cgonlioc mimd
sellf-reguluiing sysicn, huhEoect o
ihe overdding powery of Wie appuo-
[ECLITTEERTTIT L ERPTYT B PR RTY P

37, A Clovel gl d, us defined un-
der the Fop@piAwmds Act, 19461
TR ulu_!j_h,p"um inzides ey oo awlnen
B0 NOE DGO i Towemees i bsbing Das-
P plrsitns oul ol legal eelillon-
shil@EEswhether comtrnciunl o nol,
ikl e conslidensd o e o
el dnder the low In Torce In Ldin,
"Tav apuialify ms o Porelgn award ivaler
e At il pwaund should bhave bosn
peninies ey prorsinmnee eof wn agreement n
wililog Cowr o bl ion o e poermisal
by b Mow Yosk Coovenllion on il
ecopndtlon wul Enlorcemen of Foe-
elpn Asbilral Awands, 1958, il nol
o e govaciead by dhe law o Tl
. Bee NOC Kl oy Aelivaetiver, 1WEHRL
Soo mlsir Cinly, Pk wwd Panlssan, fi-

Faviianionl Chovlier of Cinranerce A
Prifrpiilonin, Foal o, { 195K,

Fudthermorg such an sward should
have been made oulslde Tndla In the
lerrhiory of a fogelgn Siate nollied by
e Cluvernint AW Tndia as havieg
mnie roclpfocsl-provisions for en-
forcement wl e Conventlon, ‘These
pre ihefcomditons whilch must b sal-
Isigd (oegfinllly an uwurd as o ‘for-
el bward® (5.2 read wiih 5.9).

A “An award Is *Torelgn’ nol merely

B canse i s mada bn ihe werliony of a
forelpn Stale, bul because 11 s mnde
bin swchi o lenllory o oan acblicslloe
agrecinent nol governed by ihe laow ol
Didin, A wword mads on an acblira-
o apresment governed by e law
ol Do, ilaopghy pepdered owishde To-
din, I8 oliracicd by the saving clouse
I 5.4 of ihe Forelgn Awnrds Al and
be, thawefore, nwol reated In Jodie as &
*forchgn mward®,

e A “Torelgn award' 1e (subject 1o
sectlon Ty sacopgnlsed and enflmce-
sl boy Doalln “ams I N were an awand
minde on o malier ralerred (o aelblinn-
s I Todhla' (S5.4). Such an awanil
will b ordercd (o be filed by n com-
preicnd goirl L Bindln whilel wlll peie
pisince Judgment accondiag 1o ihe
wwvanld (5.6).

diy, Socthin T of il Faelgn Awanils
Act, In consonance wihih Arl. V' of
the Mew York Cosviesdlon whilch 1s
seliciled o e Act, speclies the con-
itlilins under which rocognlilon iind
coforcement of o foeclgn wward will
B refusedd of the request of o porly
agrabnnsd wiwan 0 ois Invokod,

. A Twselgn ward will sl bao -
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forced I Dudla 1T 1 s proved by the
purly npalnst wlhiom i Is swighi 1o e
enforoed that the pariles (o the ngree-
ment were, under ihe law applicable
i thein, under some Ineapacily; or,
ihe agrecment wis nol valld under the
law 10 which the pariles have sub-
Jectod b, or, in the absence of any In-
idfentio thoreon, under e Jaw of e
place of srhlirmilon, or ihee wis no
due compliance wiih the roles of [l
hearlng; o the award exceeded (he
seope of the subiilssion 1o o bialon;
oo e compashibon of the arbiltral -
thorliy or e procedure was nol n ac-
cordance whih the sgreement of (he
paniles, or, falling such agrecimsnt, wis
nol In nccomdanee with the law of the
ploce of mbiailon; or *the award has
ol yol beconne boding on iho par-
Hes, or has been sel aslde or suspended
by o competent nullionily of tha coun-
try I whilch, or wndor the law af
which, thsl award waos eade®,  The
mwnrd wlll il e enlrced By o coul
b Dol OF 00 Ls sotlsfaed (et e sub-
Ject mniier of (he award 1S nol capable
ol seltlcment by mblirailon under In-
dlan lnw o e enforeement ol e
awurd s contrary 1o the publie policy.

42, The Forelgn Awands Acl conlulng
a speclfie provision lo excluda s op-
eratlon 1o wlial may be reguded ns.a
‘domestle award® In the sense of the
award having been made on e iR
trutlon aprecisent governed by _Fllp"nw
of Tosia, alihough the dispote, Wdswith
m forelgnes awd the wbiionlon Was held
pindd Wz pwenial was innde I n forelgn
Siaie,

43, Neciion 9 ol this Acl Kiiys =

“Hothing In (s Aci dhell -

(M) osinnrivapiiinanes .

(W) mpply 1o any awned mmle on &
niblrntlon agroemienl governed
by the Iy wall Dipdin. "'

Such an pward wecessally Tulls uiler
il Arblisation Act, 1940, and 13 nna-
nabile to the jurisdictlon of the Tudian
Courls and controlled by the Tndnn
system of low Just as b the case of
pny eher domestie awand, excepl ihal
the pwoceedings held abromd il lead.
g 1o ihe award wene o cerinln sé-
spects amcnable 1o be contrslled by
ihe public pollcy and the ooty
requibrginents of ihe law of fhe-place
of mbiltention and the compEitaheourts
ol il

dd, Inis lporian i recad] sl his the
linstunt case the pardeihave oxpressly
shatoad Ahant ihedlaswes, nppllcalile 1o the
conlrscl woilth e the laws i force ln
India and Wat the courts of Delll
wonld haxe caclusive Jurisdiciion ‘la
wll iwatters arlsing under this contimel”,
They nive Niriher stided it the "Con-
fret Ahall o oll respects e consineed
mugd” governcil according (o Inillan
Wws', These words ore wide enough
Vi pogull every guesilon ardsing under
th gonbrset Including the dispules be-
Pweon Wha pariles aod e maxde of
setflement, 10 was In Delbl ihal the
sggrevmsinl was executed.  The Too
of ihe agiecinenl b5 closely related 1o
phr sysieim ol Iow b Inddls,  Virlious
Indinn conciments nre specilically
gkl loned b e agiceinenl a8 appli-
cuble 10 W In mnny respecis. The
conirael 15 10 be peronied In Tidia

wlily the nld of Indian worknen whose
womlitions of seeviiée nrns iepuluted by
Todinn laws, Oue pf the pariies o
ilhe conliach |5 o w secior ander-
inking. 'l'hu_!:n,_pévnl las I every re-
spect the @oseed and most real con-
mectlon willgibe Indian sysiem of lnw
aodd 11 U by that Juw it the pariics
hinye dapiressly evinced thelr intention
pid b Woonnid b 0l respicts, The abl-
Potin aprecment b contalned In one

v e clnmses ol i comiracd, mngd md

Moo sepauate agrecment.  In the ah-
sence of any llication 1o the con-
trany, (e goveming law of the con-
bret (his., In thee wimdls ol Dilcey, (he
proper lnw of the contrict) balng Tn-
Al Bawe, 10 B il sy sdena of Fawd whileli
pusl tnecessully guvern mnllers gon-
cernding wilitiaton, alilsgh In cer-
indn respects e law of the place of
orbliratbon mmy bave I relevanee (o
Feand to procedural malicrs,

A5, T ks trese Lot s nibllollon agres-
mwzil ey be reganded as i collistensl
of acillory contrmel i e sensas el
il survives to detenibioe the clulins of
i parilcs amd 1he e o seileme
of thalr dispules even sfler (he Lrench
o repuidintion of e maln coniract,
Ihun b 1S nod an Bdependent contool,
and 1 bas oo mcanlnglul exlsloncs ex-
cepl In relation o e dghts and -
abilliies of the porties woder the mnaln
gontract, 11 ig a procedom] imonchlpery
selihel is nctvaled when dispuics plse
between portles regording thelr rlghis
andd Mohilitles,  The luw governlng

sich ekl andd Hakdbinles i5 Dee poopwer

Diwe gl il comlioel, nod unloss oilicr

wise provided, such low govarng (e
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flon agreement, and partiloularly so .

when (he Iatler Is contalned nol In o
sepuiaie agrecment, bul, as In the
prescnl case, I one of the clauscs of
ik misln comrnel,

A6 Signifcemly, London was cho-
gen a8 the place of arblirmtlon by rea-
gon of Aricle 12 of e 100 Rulos
welilch rends §

“Ihe plece of wbitodon shall be
Mxed by tha Joicmationsl Count of
Arbiiation, waless agreed upan by
il pariles,"

The parties had never expressed thelr
Intemtion (o choose London as ihe
prbdiral Toreny, Tl in the sheence of
oy agrecment on ibe guesiion, Lon-
don was chosen by e 1CC Courl ns
il ploce of arbimailon, Lindon has
i shgmlMeant connection with the con-
el o tho paciles excepl thad W ls o
peuirnd place and (ke Clhabean of iz
Acbbira] Tollbnal b8 o resldomd ihere,
i olher iwo mamibers belog nallan-
g o the Unlied Sintes and Tadis re-
ppeciively.

47, The decislons relled on by cinmn-
sel for the Singer do nol support WS
confentlon (hat the mers facl of Lok
dleis b dlee poce of arbliraglones -
cluded the operatlon of e Aydi-
ton Act, 1940 and he Jusaheion of
thie conns In lodin.  Inglanie® Afiller
& Pariners Lol v. Wilwidrih Sieeet
Extetes (Manchesteed Ll (1970) AC
583, the pariles u\d‘ nol expressly
stnled which low wis (o govarn ihelr
cimilonct, O oan analysis of ibe varl-
s Toctors, (e Howse of ords lseld

Ml o the sbsence of any Cholce of
e law governiong srblisdion piocesid-
ingg, those proccclings were 1o be con-
shilered 1o be governed by the law of
ihe pace b whilch ilie wlinaiion wos
hielid, namely, Scotland becawse I8 was
thd Bystem of Taw which was mosl
closely connected with ihe proceed-
s, Varlows  Noks wiil Scotlund,
wihibgh was e pluce of performmance
af e enilenel, uninlstakalbly showed
that e ariblral procecdlngs wens 1o
be governod by the low of Sootlangd,
mlihough te oalorly of i lewdcd
Low Londs (Lords  Rald sl
Wilbaerforce disscnting mn e Rolin)
held that, taking lnlo accufmy celaln
olher factors,  (he conlgach wel gov-
erned by English luw,\ Thnl case Is
no mulholly  for Whafreposiilon thal,
even where the pdopdy Yaw of ihe con-

irnct Is expressty Slgldd by ihe pariles,

s by the phdcacd of any conlrary in-

allcni e, 4 lI!I'ﬂH’LlI[ Biiw povednaed Br-
Bl bt o 1';[||_. olbservallons conlalngd
I il menl do i guapapscad Wl
cofilemilen uwrged on belinll ol the
ml'[‘m;' ihat merely because Looddaoda
was designaicd 1o be the plisce of ar-
Ditratlon, the law whileh governod ar-
Bltrmtion was different from ihe lnw
capressly choson by (he pariles ns the
prrapa bivw ol e contrmic,

B, I bs ooue Wl the procedosal law
of the place of wblimlon sl tha
couris of et plece canid be olioe-
pesher exeluded, paileulioly Ly respsect
of mmdiers affectlng pablie polley amd
ol ity edpulicanits ol the
lepal sysieon of Ul place.  al in o
provecding sueh as b present wihilch
Ie Bntesaadead fo b comilralled by o sl

ol conlraciun) riles whileh ae self-sul-
Noclonl and designed o0 cover every
step of the procecding, the nel 1o
have recowise W the munlcipal sys-
tem of law amd the counts of tho place
of arbfynlod Is reduced 1o the mlal-
(AT .grir! thee couris of ol place are
ufilRgly 1o Inte fere with ihe arblival
preceedings excepd In CpseE wlalch

alwsck e Judichil gunsclence. See the

Uihser vativans ol Kesr U in Bunk Afeliar
v, Medtinikd Teolinlkd 5A, (19833 3 AN
R, 428,

du, Couns wiould glve eflfcetl 1o e
Chwnbee ol B procedacal s alhaer (o
the proper low of (he gomtracl only
wihere the poiics had agreed thint mini-
iers of procedure should be govorncd
by o different systém of law. 11 the
parthes hod agrecd tnt the poopoern Jaw
of ihie contrncl shiould be  iho law in
Forcs by Dovdbag Bousi Did @lso ey bded
for arbdiralion bn oo Torelgn cowntry,
tpee Dows off Lndin swould undoulieadly
provern e valldiny, terpretatlon
olifect of all clauses Including the or-
Lilitrat o claase ko the conlrnct ks well
ms e scope of iha arblireiors” Juris-
iigilon. 1 bs Jndian law which gow-
crns e contracl, Incladling (e abi-
Prmtlon clovse, alilough o ceriln re-
spects regavding the conduct of the ar-
bliration procecdings (he fnelgn pro-
ccedhural law amd ihie compeiciil conns
of (hal countcy nmy have o ceruln
miensurs of conlrol, Sec the prlnoipla
stated by Lord Denning, MO, In da-
reraetionnl Tank gl Pipe SAK », Ku-
warfp Aviition Fueling Co, K¥C, (1U75)
1 All B, 242,

Sk The wiblieailinn claose sl b ]
In:ha
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conshlered logoiber wiili ihe rest of
the contmnct amd the relevant surrounid-
Ing chicuwmsiances. 1o e prescil cnse,
s seen ahiove, e cholce of e placo
of mrblirmiion wis, ns Tar as the partles
wre concemmed, merely necldenial b so
far as iliey Dand nol expressed any In-
tentbon In regord e 00 ond the cholee
wins pnnde by the 1CC Coun for rea-
sofis  dolnlly wnconnecied wiilh eliher
poarty e e contregl, O ihe olber
Puindd, aipiart Fogon ihe expressly sliled
bientlon of (he poriles, hd contict
Iisedf, bcloilling the wrbidiranlon agree-
vl coililioed T one of s cluuses,
b redoteot of bodie aoed outiers 1=
e,  The allspuiles boiween ihe -
tles wnder 1he conirugd inva mg cons
peeilon withe unyithing Eaghish, aml
ihey huve e closcsl conneciion wilth
Bonchlon Dovwes, vutes and regolnibons, In
the clicuimsinneos, e moe fael ol
the venue chosen by ihe HOC Coud
for ihe conduct of npbitndlon 1§ Lon-
don does nol guppand e case ol the
Binper ou (e paidinl. Any sliempl 10
exclude (e Jurbsolet o of the conpxe-
teinl couils wnd the lvws In furce In
Disitha 15 tovlally Inconsisiont sl g
ngrecment between the partles.

S1. In suim, I may be staled Wl the
Inw expressly choson by llllﬁ_Miﬂl i
respect of sl matiers_oiEg  under
thelr contraet, which musspecessarily
Include the agroenwnl contilned In the
mibliiutlon clause, belng Jodian low
and e exclusive furlsdiciion of (he
counts in Deill having been expucssly
recogmlsed by e paotles o e cons
prnet bin sl pmabiers nefsiog wnder 1
annd e comdenct being most lailnuiely
(TR e e 11 PR IRCTRI [T (B B | RO L

'y
'
of wililirnilomn s (0 compelent cours
nre both exclusively Indlan, while mat-
iers of procedure connecied wiih the
codduel of ubiteallon are 1ef o be
fepulnicd by e contrnciually  chio-

sen rules of e BCC to e exient ol
gueh rules ore ool In conflich witli the

public pollcy and e mandalory re-

guirements of the proper law and of

i lawe of the place of arbliratlon, Fhe

Forelgn Awards Acl, 1961 hag pd ag-
plication 1o the award In quest o
which bas been made on an, irblirs-
ton agreement governed Yy-the law
iel Tinalim,

52, The Tribwnal Jiis dighily held iha
the “substantive liw of 1he conlract s
Inddban law®, ~The Tribunal has foar-
iher held *ive s of Enpland govern
procedurdl matics In the pblivaiion’,

£X, sAdl substuntive lghts ardsing un-
el e nfbrecment Including st which
dg womialned In the arbitratlon clouse
Avidy, b o vilew, poverned by the lws
wf Indla, In respecl of the aclual coan-
it of prbdjiation, the proceducal Taw
il England may be applicable o ile
exleal it the 100 Rules gre Insulil-
clent or repugnant o ihe pulilic pollcy
il olher imandalery peovlslons of (e
laws lin Furce In Eonglnnd,  Neverile-
legs, the Jurlsdletlon exercl sable by e
English courls msd (i applicabilivy ol
ihe Nows of that couniny i procedursl
mallers musl b viewed ns concuren
i) consisient wiil ihe Jurlsdictlion of
ihe crmpelent Dindian couis mmd g
pprcrations  of Tralan Inws D ol ooni-
lers curseinbng wi lshir il oin lon s Tr o
Pl oAl Ecevteaen ms vess o 1ot

Veeaaiaiibieil b mikaner diikitd b

clouse are fuvesied by the laws of
Tl

B4, W 13ebll TRl Counl wiss witnig
I relittig e awaid In gquestlon os @
fordigh nwand, The Pomulgn Awanls
Ao hias no applicotion (o ke wwid

peason of (he spechilc excluslon
conlalned b sectloan @ of hal Act, Ths
avwenril 13 govemnad by the livws In force
by D, dncluding i Avbilgion Ac,
1edl, Accoidingly, we sel nshle ihe
P gmscdd Judlgament of e Deiid Fgh
el o ddecet thetl Cowel (o cone-
||k|; il e oot "8 appicitbon on ibo
iz s o ropgaid o which wio expiross
no views whalsoever, Tho appeal I8
allowed i the ahove jerms,  YWe d
nol, hiowever, make any ordor ns o
cisls,
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