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NATIONAL THERMAL rowER CORPN. v. SINGER COMPANY 551 

case depending upon circumstantial evidence all the circumst20ces 
sbould conclusively point towards the guilt of the accused. In this case 
even the cause of death has not been conclusively established. There­
fo re. we are constrained to interfere. Accordingly the conviction and 
sentence awarded against the appellant are set aside and the appeal is 
allowed. He is on bai l. H is bail bond shall stand cance lled . 

(1992) 3 Supreme Court Cases 551 

( BEFORE DR T.K. THOMMEN AND S.c. AGRAWAL, JJ. ) 

.' -. 

NATIONAL THERMAL POWER CORPORATION Appellant; 
Versus 

SINGER COMPANY AND OTHERS Respondents. 

Civil Appeal No. 1978 of 1992'. decided on May 7, 1992 

Arbitration - International commercial arbitration agrttment - Law 
governing the agreement - Parties have liberty to make choice, expressly or by 
necessary implication, of the proper or substantive law as well as procedural 
law to be applicable - In absence of express choice, a presumption arises that 
the laws of the country where the arbitration is to be held would be the proper 
law - But such presumption is rebuttable having regard to the.{OJe intention 
of the parties - In absence of express as well as implied choice, court has to 
ascertain tbe intention of the parties regarding applicability of the proper law 
by applying the test of reasonable man - Procedural law may, however, be of 
t he country where arbitration is to be held provided the same is not repugnant: 
to public policy or other mandatory provisions of laws of that country and is 
concurrent and consistent with the proper law - This position will operate 
equally whether arbitration is by an institution (such as Tribunal constituted 
in terms of Rules of [nteroational Chamber of Commerce) or it is an ad hoc 
arbitration - Privote International Law - Contracts - Proper law of contract 
- International contracts - Doctrine of rt'nvoi - Applicability 

Arbitration Act, 1940 - S. 1(2) - Applicability of the Act- International 
commercial arbitration agreement - Contract of Indian company with a for· 
dgn company containing arbitration clause - Contract stipulating that laws 
in force in India shall be applicable to the contract, that courts of Delbi sh~lI 
have exclusive jurisdiction in all matters arising under the contract and that 
rules of conciliation and nrbitration of International Chamber of Commerce 
(ICC Rules) shall apply to the arbitration - Dispute referred to Arbitral 
Tribunal constituted in terms of the ICC Rules and ICC court choosing 
London as the place of arbitration - Held, parties selected the laws in force in 
India as the pr~e~0aw and hence award made by the Tribuna);;iuld be gov­
erlll:.d...6yJ he Arbitratiol1 Act - Such award not a 'foreig{l award' and issaved 
under S. 9 of Foreign Awards (Recognition and E~force:ne,;t) Act, 1961 -

t From lhe Judgment and Order dated February 12, 1991 or lhe Delhi High Court in 
FAO (OS) No. 102 of I!),)() 
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552 SUPREME COURT CASES (1992) 3 sec 
However, procedural laws of England may be applicable to a limited extent -
Foreign Awards (Reco~nition and Enforcement) Act, 1961, S. 9 - CPC, 1908, 
S.13 

foreign Awards (Recognition and Enforcement) Act, 1961 - Ss. 9 and 2 
- Ioten::aational commercial arbitration agreement - Operation of the Act is 
excluded where even though dispute is with a foreiJ!" party and arhitration is 
held and award given in a foreign State but the award is made on an arbitra­
tion agreement ~overned hy law of India - Such award can be regarded as 
domestic award and not foreign award - CPe, 1908, S. 13 

Arbitrntion - International commercial arbitration agreement - Proper 
law applicable to the agreement selected by the parties - Nature and fWletion 
oltbe proper law - VAlidity, efTect Dnd interpretation of the arbitration agree­
ment are governed by the proper Jaw - Private Internatiomd Law - Contract 
- h Proper law of a contract" _ \Vords and phrases 

ArbitrRtion - Arbitration agreement - Nature of - It is regarded as col­
lateral or ancillary contract - Repudiation or breach of the main contract may 
not render arbitration clause inoperative 

Contract - 'Proper law of contract' - Meaning of - Words and Phrases 
- Jurisprudence - Law 
Held: 

The parties have the freedom to choose the law governing an international 
commercial arbitration agreement. They may choose the substantive law gov­
erning the arbitrat ion agreement as well as the procedural law governing the 
conduct of the arbitration. (Para 25) 

The validity, effect and interpretation of the arbitration agreement arc 
governed by its proper law. Such law will decide whether the arbitration clause 
is wide enough to cover the dispute between the parties. Such law will also 
ordinarily decide whether the arbitration clause binds the parties even when 
one of them aUeges that the contract is void, or voidable or illegal or that such 
contract has been discharged by breach or frustration. The proper law o f 
arbitration will also decide whether the arbitration clause would equally apply 
to a different contract between the same parties or between one of those parties 
and a third party. (Para 24) 

Heyman v. Darwins Ltd., (1942) 1 All ER 337 (HL), relied on 

The expression 'proper law of a contract' refers to the legal system by 
which the pa rt ies to the contract intended their contract to be governed. Proper 
law is thus the law which the parties have expressly o r impliedly chosen, or 
which is imputed to them by reason of its closest and most intimate connection 
with the cont ract. However, the expression refers to the substa nt ive prir.ciples 
of the domestic law of the chosen sys tem and not to its canflict of laws rules. 
The law of contract is not affected by the doctrine of renvoi. (Paras 13 and 19) 

Hamlyn & Co. v. Talislu!r Distillery, (189 1-94) All ER Rep 849: (l~) AC 202; 10 'lLR 
479; H''Yman v. Dan<'ins Ltd .• ( 1942) 1 All ER 337 (!-IL); Bremer VIlIkm! Schihoa" 
'Vld Mruchinenfabrik v. SOlllit India Shipping Carpn.. (1981) 1 A!I ER 289 (HL), relied 
on 
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NATION.'\!. 11-IERMAL POWER CORPN. v. SINGER COMPANY 553 

Dicey & Morns : Th< Conflict of Laws, 11th edn .. Vol. II, rdied on 

The choice of I.3W governing the international arbitration agreement may 
be exercised expressly or by im?lication. The expressed intention of the panics 
is genera lly decisive in determinins the proper law of the contract. The only 
limitation on this rule is that the intention of the parties must be expressed 
bona fide and it should not be opposed to public policy. Where the proper law 

':Of the contract is expressly chosen by the parties. as in the present case, suc!! 
law must, in the absence of an unmistakable intention to the contrary, govern 
the arbitrat ion agreement which, though collateral or anciliary to the main con­
.!!!!ct, is nevertheless a pan of such contTlct. (Paras 14 and 25) 

Vita Food Prodllcts Inc. v. Unus Shipping Co. LJd., (1939) AC 277: (1939) 1 All ER 513 
(PC), relied on 

Dicey & Morris: 77 .. Conflict of Laws, 11th edn., Vol. II, p. 1164, reliea on 

In the ahsence of an express statement about the governing law, the 
inferred intention of the parties determines that law. Where there is no express 
choice of the law governing the contract as a whole. or the arbitration agree­
ment in particular, there is. in the absence of any contrary indication, a 
presumption that the panies have intended that the proper law of the contract 
as well as the law governing the arbi tration agreement are the same as the law 
of the country in which the arbitration is agreed to be held. But that is only a 

e 

~
rebullable presumption. The true intention of the parties, in the absen,ce of an 
express selection, has to be dtscovered by applying "saund ideas a(bustness, '. 
convenience and sense to the language of the contract itselr~·Choice of place 
for submission to jurisdiction of courts o r for arbitration may prove to have 
lillie relevance for drawing an inference as 10 the governing law of the contract, 

f 

unless supported in that respect by the rest of the contract and the surrounding 
circums tances. Any such clause must necessarily give way to stronger indica' 
tians in regard to the intention of the parties. (Paras 15,23 and 25) 

Th< Felvnnrn. ( 1958) I All ER 333 (CA); Whitworth Slreet Estates (Manchester) Ltd. v. 
James Miller & Partners Ltd., (1970) AC 583: (1970) I All ER 796, reli<d on 

Dicey & Morns: Th< Conflict of Laws, 11th edn., Vol. I, p. 539; WhitwoM Sir.., Estates 
(Manchester) Ltd. v. James Miller &< Partners Ltd. , (1970) AC 583: (1970) 1 All ER 
796, relied on 

Where th e partics have no t expressly o r impliedly selected the proper law, 
g the courtS impute an intention by applying rhe objective test to determine what 

the part ies would have as JUSt and reasonable persons intended as regards the 
applicab le law had rhey applied rheir minds to the question. The Judge has to 
determ ine Ihe proper law fo r the parties in such circumstances by pUlling him­
self in the place of a " reasonable man". He has to dctermine the intcnt ion of 
the parties by as king himself "how a just and reasonable person would have 

h ', regarded the pro blem '~ . FqLt~J".rpose. t!:':-p'lac: .v:.h <:re the contract "'!S 
\ mads, the. !p rm and ObJect of the co ntract, tne place of performan.ce, Ihe place 
~ of residence or business of the parties, reference to the courts having jurisdic­

lion and such o ther links are examined by l hecourLS to determine the system of 
law with wh ich the Iransaction has its closest and most real connection. 

(Paras 16 and 17) 

, , 

-' 
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556 SUPREME COURT CASES (1992)3 SCC 

the arbitration clause, although in certain respectS regarding the conduct or" the 
arbitration proceedings the foreign procedural law and the competent cou rts or" 
that country may have a certain measure of cont rol. (Para 49) 

International Tank and Pipe SAKv. KuwairAviarion Fuellillg C~. KSC. ( 1975) I All ER 
242 (CA), ,.lied all 

The law exp ressly chosen by the parties in r"-spect of all mailers aris ing 
u~i!:.fQ!'.!La.Ct , which must necessarily include the agreemeolcOiitaTiieCl 
in the arbit ration cla use, being Indian law and the exc~~siy.~ jurisdiction of t_h ~ 
co_u.!~i n Delhi having..l>een..expressIYJecogntseobythe parties to the contract 
in all mailers arising under it. ::nd tlte contract being most intimatelv associated 
wi!!Llndia, the proper law of artiitriuion and -th-e competent ccu;tS are both 
exclusively Indian. while matters of procedure connected wi!~ the conduct of 
arbitration are left to be regulated by the contractually chosen rules of tire ICe. 
The ICC Rules provide for settlement by arb itration of business disputes of an 
international character. They furnish an ins titutionalised procedure of arbitra­
tion. These rules being a self-cont~ined or a self-regulating code. they operate 
more or less independently of judicial interference in the conduct of arbit ra­
tion. ex_cepJ insofar as they contlie< with the pubLie policy Q!...l.~m3ndatory 
requirementS of the governing sYSJ~m ' of the proper jaw ,or the procec!Ural law 
oft!ieplaee of arbitraljon. Party autonomy in international bUsiness tnhus the 
gUIding prinCiple of the self-regulating mechanism envisaged by the ICC Rules, 
and interference by any COurt with the actual conduct of arbitration is to a large 
extent avoided. The Foreign Awards Act, 196 1 has no application to the award 
in question which lias been- ma de on an arbitration agreement governed by the 
law of India. (Paras 26,34,51 and 53) 

R-Mrrl1l343/C 
Advoc:acs who appeared in [his Cl$ C : 

Shan,i Shushan, Senior Advocate (Dr A.M. Singhvi, C. Mu;'hDpadhaya, J.C. Se,h, O.P. 
Mittat, Sudarsh Menon and G.G. Malhotra, Advoc.1tes, with him) for the Appellan~ 

S.K.. Dholakin, O.P. Sharma, Senior Advocates (D.C. Singh;mia. Ms Nanila Sharma, 
Hari Menon, P. Piwany and R.K. Gupra. Advoc.1Ies, wi,h ,hem) for Ihe Respondents. 

The Judgment of the Co urt was delivered by 

THOMMEN, J .- Leave gran ted. 

2. The National The rmal Power Corpora tio n ( the 'NTPC') appeals 
from the judgment of the Delhi High Court in FAO (OS) No. 102 of 
1990 dismiss ing the NTPC's a pp lication fil ed under Sections 14,30 and 
33 of the Arbitrat ion Act. 1940 (No. X o f 1940) to set as ide an interim 
award made a t Lo ndon by a tribunal constituted by the International 
Court of Arbitra tio n of the Internatio nal Chamber of Commerce (the 
" ICC Court") in terms of the contract made at New Delhi between the 
NTPC and the respondent - the Singe r Company ( the 'Singer') [or the 
supply o[ equipment, erectio n and commissioning of certain works in 

\' India. The High Court held th a t the award was not governed by the 
~bitration Act, 1940: the arbitratio n agreement on which the awa rd was 
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NATIONAL TI-lERMAL POWER CO RPN. v. SINGER COMPANY 557 
(Thommen, 1. ) 

~a,de was nOt governed by the law of India: the award feU within the 
a ambit of the Foreign Awards (Recognition and Enforcement) Act, 1961 

Act 45 of 1961) ( the 'Foreign Awards Act ') : London being the seat or' 
': arbitration, English courts alone had jurisdiction 10 set aside the award ; 
. 3nd, the Delhi High Court had no jurisdiction to er.tert3in the applica­
'.lion likd under the Arbitration Act, 1940, 

b 

c 

3. The NTPC and the Singer emered into two formal agreements 
dated August 17, 1982 at New Delhi. The G..:neral Terms and Conditions 
of CGntracl dated February 14, 1981 (the 'General Terms') are expressly 
incorporated in the agreements and they state: 

[ 

"[TJhe iaws appli=able to this Contract shall be the laws in fmce 
in India. TI,e courts of Dcihi shall have c:xdusive jurisdiction in all 
mailers arising under this contract" (7.2). 

The General Terms deal with the $pecia! responsibilities of foreign con­
tractors and Indian contractors. Tne Singer, being a foreign contraclOr, is 

d governed by the provisions relating to the fo reign contractors. The Gen­
eral Te rms further previde for selllement of disputes by amicable settle­
ment, failing whicb by arbitration. 

4. Sub-clause 6 of Clause 27 of the General Terms deals with 
arbit ra tion in relation to an Indian contractor Jnd sub-ci;;;;se 7 of the 

e said clause deals with arbitration in respect of a foreign contractor. The 
laller provision says: 

f 

g 

n 

"~)n the event of foreign Wn tril~tor, the arbitration shall be 

conducted by three arbitrators, Oile <:ach 10 be nominated by the 
owner and the cOlllractor and th<: third to be named by the Presi­
dent of the Internatiunal Chamber o r Commerce, Paris. Save as 
abovt: all rules of conciliation anti arbirr:ltion of the internatio1131 
Ch,;mber of Commerce shail apply to such arbitrations. The aroitra­
tion sha ll be conducted at such pbces as the arbitrators may 
determine." 

In r<:spect of an Indian contra=tor, sub-clause 6.2 o[ Clause 27 says that 
the arbi tration :; hall be co nducted at New Delhi in accordance with the 
provisio ns of the Arbitration Act, 1940. it reads: 

"27.6. :2 The arbitration shall be conducted in accordance with 
the provisions of the Indian Arbitration Act, 1940 or any st3tutOry 
modificat io n thereof. The venue of arb itration shall be New D<:lhi, 
India . .. 

The General T ..:rms further provitle: 

-"[TJhe contract shall in all respects be construed and governed 
',Lconiing to Indian laws." (32.3). 
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558 SUPREME COURT CASES (1992) 3 see 
The formal agreement~ which the parties executed on August 17, IY82 
~ontain a specific provision for settlement of disputes. Article 4.1 
provides: a 

"4.1. Selliemenl of DispUles.- It is specifically agreed by and 
between the parties tbat all the differences or disputes arising out of 
the contract or touching the subject-matter of tbe contract, shall be 
decided by process of settlement and arbitration as specitied "in 
Clauses 26.0 and 27.0 exclud ing 27.6.1 and 27.6.2 .. of the Gent:ral b · 
Conditions of the Contract." 

\" 5. Beillg a foreign "on tractor. the provisions of suo-clause 0 uf 
LcJ..use 27 of tht: General Terms are not applicable to the Singer. but the 

!uther provisions of ClaiJse 27 govern the present contract. Accorciingly, 
tho:: uisputt: which arose between the parties was referred to an Arbitral 
Tribunal constituted in terms of the rules of arbitration of the ICC Court 

"( the ' ICC Rules) In accordance with Article 12 of those rules, the ICC 
! Court chose London to be the place of arbitration. 

6. It is signilicant that the parties have expressly stated that the law 
which governs their contract, i.e., the proper law of the contract i.; the 
ia N in force in India and the courts of Delhi have exclusive jurisdictiun in 
al} m.i!!!W-ilrisi,ml...!!rI<!!:.U.he...££!!..rnu:;t. One of the c1aust:S of tht: wntracf" 
deals with arbitration (Clause 27 of the General Terms). -~ 

7. The point for consideration is whethe r the High Court was right 
in rejecting the appellant's application filed under the provisions of the 
Arbitr,ltion Act. 1940 and in hold ing that [he award7which was mad..: in 
London on an arbitration agreement was nOt governed by the law of 
India and that it was a foreigo..'lwarQ. within the meaning of th.: fon:ign 
Awards Act and bt:yond the jurisdiction of the Indian COurts t:xcept I'ur 
the purpose of recognition and t:nforcement under the laller Act. 

8. The award was made in London as an interim award in an arbitra­
tion between the N1J:..~e_lld a foreign contractOr on a contract governt:d 
by tht: law of India'and made iilfiiliiiiifor its performan~C;:29.Ic<Iy' in India. 
lbe fundamental question is wh~ th,,-~bitration 'agreemeni'ic6n­
rained in the contract is ,SQYerned by the law of India so aslosaYe it from 
the ambit of the foreign Awards Act and allract the provisions of ~ h.: 

Arbitration Act, 1940. Which is the law which governs the agreement on 
which the award has been made? 

9. Mr Shanti Bhushan. appearing ror tbe NTPC. submits that admit­
teriiy the proper law o f the contract is the law in force in Inaia. The 
".bitration agreement is contained in a clause of that contract. In the 
ab3ence of any stipulation to the contrary, the contract has to DC s..:ea as 
d wilole and the parties must be deemed to bave intended that the sub-
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NATIONAL TI1ERMAL POWER CORPN. v. SINGER COMPANY 559 
(Thomm en, 1.) 

stantive law";plicable t~ the arbitrati~n agr~~mem is exclusivelv the law 
a which go,:ernsthe maIn ~onrract;" althougn;-in resp~ct of p~oced~ral mat­

t ters. the comr,etc-iit-couits in England will also be, concurrently with the 
. Indian courts, entitled to <.:xercise jurisdiction over the conduct of 
;1rbitr3tion. But cc~asions for interference by the courts in England 
would indeed be rare ar:d probably unnecessary in view of the elaborate 

b provisions contained in the ICC Rules by which the parties have agreed 
to abide. The substantive law governing arbitration. which concerns 
qu<.:stions like capacity, validity, el'f<.:ct and interpretation of the contract 
etc .• is Indian law and the competent courts in sucn matters art: the 
Indian courts. Even ii]'reSpe"Ci Q.[]!a.(&c;ljiraCIuatters, the concurrent 

C jurisdict'ion -;:' f the courts of the place of arbit ration docs not exclude the 
jurisdiction of the Indian courts. 

10, Mr S.K. Dholakia appearing for the Singer, on the other hand. 
submi ts that the arbitration agreement is a separate and distinct contract, 

d and collateral to the main contract. Although the main contract is gov­
rerned by the laws in fo rce in I udia, us stated in the General Terms, there 
\ ~s no express sta teme nt as regards r.he law governing the arbitration 
L.!!greement. In the circumstances, the law governing the arbitration 
\ agreement is not the same law which. govern~ the contraot, but it is the 

e . } law which is in force in the country in which the arbi,tration is being con­
'-!!.ucted. Co unsel i1ccordingly submits tha t the Delhi High Court is right in 
saying thilt the saving cla use in Section 9 of the Foreign Awards Act has 

i no application to the award in question mad;: in Lonuon by all Arbitral 
; Tribunal constituted in accordance with the ICC Rules. Counsel submits 
~-

f that the High Court has rightly held that the impugned award falls under 
the Foreign Awards Act and it is not liable to be chailenged on the 
alleged gro unds falli ng under Sections 14, 30 and 33 of the Arbitration 

:.J\ct. 19·m. 

11. Cou nsel says that the <l wilrd, having been milde in London in 
g terms of the ICC Ruit!s to which the parties have submitted. is governed 

by the provisions of the New York Convention. as incorporated in the 
Foreign Awards Ac t. and its enforceability in India can be resisted only in 
the: circumstances post ul a ted under that Act. and the Delhi Court has 
rightly rejected the petitio n invoking the jurisdiction of that co urt in 

h terms o f the Arbitratio n Act. 1940. 

12. Mr Dhola kia does no t dispute that the substantive rights of the 
parties under the co ntract a re governed by the law of India. His conten­

(' tion, however, is that while the main contract is governed by Indian law, 
as expressly sta ted by the parties, arbitra tio n being a collateral contract 
and procedura l in nature, it is not necessa rily bound by the proper law o f 

'-
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560 SUPREME COURT CASES (1992)3 see 
the contract, but the law applicable to it must be determined with 
reference to other factors. The place of. a.rl1.itration is an important fac· 
tor. London having been choseDTri' lccordance with the lee Rules to be a 
the seat of arbitration, English law is the proper law of arbitration, and 
ali proceedings connected with it are governed by that law and t:xclusive· 

Ji' within the jurisdiction of the English courts. He denies that the Indian . 
" courts have any jurisdiction in matters connected with the arbitration ," 

except to the extent permitted by the Foreign Awards Act for recogni· b 

-!ion and enforcement or the award. 
13, Dicey & Morris in The Conflict oj" Laws, Illh eun., Vol. 11 

('Dicey') refer to the 'proper law of a contract' thus: 

"Rule 180.- The term 'proper law of a contract ' means the 
system of I~w by which the pani..:s intenucu the COntract to be guv. 
erned, or, where their intention is neither expressed nor to be 
inferred from the circumstances, the system of law with which the 
transaction has its closest and most real connection. " (pages 1161· 
62) 

The expression 'proper law of a contract' refers to the legal system by 
which the parties to the contract intended their contract to be governed. 
If their intentIon is expressly stated or if it can be cieariy inferred from 
the contract itself or its surrounding circumstances, such intention 
determines the proper law of the contract. In the words of Lord 
Herscheli, L.c.: I 

.. .. . In this case, as in ali such cast:s, the whole of the contract 
must be looked at, and tht: contract must be regulated by the inten· 
tion of the parties as appearing (rom the contract. It is perfectly 
competem to those who, under such circumstances as I have indio 
cated. are entering into a contr::tCl. lO imlicate by (hI.! terms which 
they employ which sys tem of law they intend to be applied to the 
construction of the contract. and to the determination of the rights 
arising out of the contract." 

Where, however, the intention of the parties is not expressly stated and 
no inference about it can be drawn, their intention as such has no 
relevance. In that event, the courts endeavour 10 impure an intention by 
idemiiying the lega l system with wh ich the transaction has its closest and 
most real connection. 

14, The expressed intention uf lhe parties is generally decisive in 
determining the proper law of the contract. ' The:: only limitation on this 

Haml."n & Co. v. Talisku Distil/cry, ( 1891 .94) All ER Rep 84~ , 852 : ( 18&1) AC 202 : 
10 TLR 479 

2 Rule 180 is furriler elUCidated by Dicey 10 Ihe sub-ru les. Sub-rUle ( 1) rcnu:i: 
"Sub· mil! (1) .- \Vhen the lmenrion of the panit:s to:l contract , ilS [0 Ine l:1w !l0vern ­
in,5 the CCOIrIler, is expressed in words, Ihis expressed intent ion, :n g::ncral, determmes 
the proper I:lW of the COni met, " 
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(Thommen, 1.) 

ru le is that the intentio n a t' the pan ics must be expressed bona tide and it 
a should nOl be opposed to pub lic policy. In the words of Lord Wright:' 

b 

c 

d 

e 

f 

9 

.. ... where there is an express statement by the po n ies of their 
intention to selec t the law of the contract. it is difficuit to see wh~t 
qualifications arc possible. provided the intent ion expressed is bona 
tide ~nd kgal, and provided there is no reason for ~voiding the 
choice on the ground of public po licy .... .. 

15. In the absence of an exprcs.~ Slntem~nt ~bout the governing law, 
the inferred intention of the parties det·;rmines that law.' The true inten­
tion of the parties, in the absence at an express selectio n, has to be dis­
covered by applying "sound ideas of business. convenience and sense to 
the language of the contract itself'. ' In such a case, selection of courts of 
a panicubr country as having jurisdiction in matters arising under the 
contract is usually, but nOl invariably, an indication of the intention of 
the panies that the sys tem of law followed by those couns is the proper 
law by which they intend their contract to be governed. However, the 
mere selection of a particular place fo r submission to the jurisd iction of 
the CO urts o r fo r th.: conduc t of arbitration will not, in the absence of any 
o ther relevant connecting facto r with that place. be sufticient to draw an 
inference as to the intention of the panies to be governed by-the system 
of law prevaknt in that place. This is specially so in the case of arbi tra­
tion, fo r the selection of the place of arbitration may have little sig­
nificance where it is chosen. as is often the case, without regard to any 
relevant or signilicant link with the place. This is panic(!larly true when 
the place of arbitriltion is not chosen by the panies themselves, but by 
the arbitrators o r by an o utside body, and that too fo r reasons 
unconnected with the con lract. Choice of place for submission to jur is­
diction of courts or for arbitration may thus prove to have little relevance 
for drawing an inference as LU the governing lawaI' the contract, (!nless 
supportL!ti in that respect by the rest of the cont ract and th.:: surrounding 
circumstances. Any such clause must necessarily give way to stronger 
indications in rega rd to the intentio n of the part ies. (See The Fehmam'. ) 

J llilfl Food ProdllCIS blc. v. UmlS Shipping Co. Ltd. , ( 1939) AC 277. 290 : (j 939) 1 All 
h ER 513 (PC) 

.; Dicey's sub-ru le (2) of Rule 180 rC:lds: 
"Sllb-nd~ (2).- \Vhc:n the 100Cn1l0:1 o f the P:lrUCS fO a conlrJct with rcg~lrd to the law 
govern ing the cont ract is not expressed in w('''ds, thCli intention is to be mferred from 
the terms and n:l!ure of the contract, and from the senera! clrcumstam:cs of the case, 
and such inferred intention determJOcs the proper law of the contract." 

5 Jacobs MarciL> '" Co. v. Crtdit Lyonnnis. ( 1884) 12 OBD 589, 601 : ( 1881-85) All ER 
Rep 151 (CA) 

o ( :958) I All ER 333 (CA) 
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562 SU I'REM E COURT CASES ( 1992) 3 sec 
16. When! the panies hav" nOl expressly or impliedly selected the 

proper law. the courts impute an intention by applying the objective test 
todetermin", wha t the panies would have as juS! and reasonabk persons a 
intended as regards the applicable law had they applied their minds to 
the question. 7 The J "age has to determine the proper law for the panies 
in such circumstances by pUlling himself in the piac<.! of " "reasonable 
man". H", has to de termine the intentiOll of the pani<!s by asking ilimscif 
"how a just and reasonable person wou:d have regarded the probiem", 0 

The Assunzioflc': Atoufl[ Albert Borot/!;h Couflcil v. Australo"ian 
Temperance and General l,/utual Life Assurance Socidy Ltd." 

17. For this purpose the place where the contract was made. the 
fo rm and object of the contract. the place of performance. the place of 
residence or businc.:ss of the panics, rekrtOnce to the couns having juris­
diction and such otha links arc: examined by the courts to determine th" 
system of law wi th which the transaction has its closest and most real con­
nection. 

18. The position in these respects is summarised by the Privy Coun­
cil in Moum Alben Borough Council v. Auscralasian Temperance and 
General Mutual Life Assuraflce Society Ltd. ' : 

"The proper law of the contract means that .law which the 
English 01;- Olher coun is to a pply in uetermining the obligations 
under the contract .... It may be that the parties have in terms in 
th",ir agreement expressed what law they intend to govern. anu in 
that case prima facie thc::ir intention will be elTectuateu by the co urt. 
But in most cases thc::y do not dci so. The parties may not hav<.! 
thought of the matter a t all. Then the court has to imp ute an inten­
tion, or to determine for the panies what is the proper law which. as 
just and rC3son~blc persons, they ought Lo o r would h:.lve in lcncJed if 
they had thought about the question when they made the contract." 

19. Proper law is thus the bw which the parties have expressly o r 
impliedly chosen. o r which is imputed to them by reason of its closest and 
most intimate connection with the wntract. It must. however. be c"'riiied 
tha t the expression 'proper law' refers to the substantive principles of the 
domestic law of the chosen system and nOl to its contlict of laws ruks. 
The law of contract is not affected by the doctrine of rem'oi. (See Dicey, 
Vol. II-p. 1164.) 

7 Diccy's sub-rule (3) of Rule tSO r"ads: 
"Sub·mle (3). - When the Intention of the par:lcs to:l contract with rcg ~rd to Ihc:.iaw 
governmg it is not e:cpresseu and cannot be infc.::rred [rom the circumstances, the can­
tr:let is governed by the sys tem of Inw Wilh which the transaction h.:IS liS closest nnd 
most (e:11 connecl1on." 

8 (1954)P 150,176:(1954) 1 AlIER27~ (CA) 

~ ( 19.1X) AC 224, 240 : ( 19:;7 ) .j ,\il ER 206 

c 

a 

; 

9 

h 
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NATIONAL THERMAL I'OWER COR?N. v. ~INGER COMPANY 563 
(Thommen, J.) 

20. In a case such as the presen t. there is no need to draw any 
inference about the intention of the parties or to impute any intention to 
them, fo r they have cieariy and ca tegorically s tipulated that their con­
trac t. made in India to be perfo rm ed in India, is to be governed by the 
'Iaws in fo rce in India' a nd the courts in Delhi are to 'have exclusive juris­
dic tion in ali matters a rising under this contract' (Cia usc 7) .. The cardinal 
test sugges ted by Dicey in Rule 180 is thus fully sa tisfied. 

21. A~ regards th.:: governi ng law o f arb itration, Dicey says: 

"Rule 5S.- ( I ) T he validity, dfect and in terpretation of an 
arbit ration agreement are gvverned by its proper law. 

(2) Th" law governing arbitra tio n procecdings is the law chosen 
by ,he parties. or, in the absence of agreement, the law ot the coun­
Iry in which the arbit ration is held." (Vol. I. pages 534-35) 

12. The principle in Rule 58. as fo rmu lated by Dicey, has twO 
aspects - (a) the law governing the arbitration agreement, namely, its 
proper law; and (b) the law gove rning the conduct of the arbitration, 
na mely, its procedural law. . 

23. The proper law of the aroltrallon agreement is normally the 
sa ml.! as the proper law of the contract. It is o nly in excep tional 'cllses that 
it is no t so <!Vl.!n where the proper law of the contract is expressly chosen 
by thl.! parties. Where, however, there is no express choice of the law 
gov\.!rning lhc I,;on tr~c t as a whole. u r the arbitration agreement as such, a 
presumpt ion may arise that the bw ot the country where the arbi tration 
is agreed 10 be held is the proper bw of the arbit ratio n agreement. But 
that is o nly" reb utt able presumption. [See Dicey, Vol. I, p. 539; see the 
observa tion in lVlt illvOl1h SUCCi Es/,ur.:s (J'rfanc/:csccr ) Ltd. v. James Atfiller 
'" ?anners Ltd. ". 1 

2~. The validi ty, erIec t and inte rp retation 01 the arbi tra tion agree­
ment are governed by i,s proper bw. Such law wil1 decide whether the 
arb itration ciause is wide "no ugh to cover the dispute between the 
pa rti es. Such law will also o rdin arily decide whether the a rbitration 
clause binds the pa rt ies even wilen one of them alleg<!s ,ha t the contract 
is void. o r voidable or illegal o r that such co ntract has b<!en discharged by 
breach or frustratio n. (See Heyman v. Dar,vms Ltd. ".) The proper law of 
arbi tration will also decide whether the arbi tration cla use would equally 
a pply to a difft!rent contract between the same parties or between one of 
those parties and a thitd party. 

25. 111e parties have the freedom to choose the law governing an 
i r.ternatio~al commercial arbi tra tion agreement. They may choose the 

to (1970) AC 583, 607, 61 2 nnd 616 : ( 1970) I A1t ER 796 
11 l I9~2) tAil ER 337 (HL) 
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564 SUPREME COURT CA,ES ( l!:ln) 3 see 

substantive bw governing the arbitra tio n agreement as wdl as the 
proced ural law govern ing the conduct of the arbitration. Such choice is 
exercised either expressly or by implication. Where there is no express 
choice of the law governing the contract as a who k:, or the aroi tration 
agreement in particular. there is, in the absence of any con trary indica­
tion, a presumption that the partics h3ve in temic:d that the propcr. bw of 
the contract as well as the law governing the arbitration agreement are 
the same as the bw of the country in which the arbitration is agreed to be 
hdu. On the uther hanu, where the proper law ot' the contract is .:xpr.:ss­
Iy chosen by the parties. 3S in the present case. such law must. in the 
abse nce of an unmistakable intention to the contrary, govern the arb itra ­
tion agreement which, though collateral or ancillary to th" main co ntract. 
is nevertheless a pan of such contrac l. 

26. Whereas. as stated above. the proper law of arbit ration (i.e., the 
substantive law gove rning arbi tration) determines the validity, effec t and 
interpretation of the arbitra tion agreement. the arbitration proceedings 
are conducted, in the absence of any agreement to the contrary, in accor-

; -dane::: with the law oi the country in which the arbitral ion is hdd. On the 
other hand. if the parties have specifically chosen the law governing the 

- conduct and procedure of arbitrarion, the arbitration..proceedings will be 
conducted in accordance with tha t bw so long as it is not contrary to the 
public policy or the mandatory req uirements of the law of the country in 
which the arbi trat ion is held. If no such choice has been made by the 
panics, exp ressly or by nec<::ssary implication, the procedur:tl aspect of 
the conduct of arbitration (as distinguished [rom the subs ta ntive agree­
ment to arbitrate) will be determined by the law of the: place or sea t of 
arbitration. \Vhere, however, the' purtics have, as in tht.: inSlHnt C:..t~~ 1 

sti£..ulated that the arbitra tion bctw<::en them will be conu-ucte:d in accor­
dance with the ICC Rules, those rules, being in many respects s,,1f­
contained or self-regulating and cons tit ut ing a contractual code of 

yrocedur". will govern the conduct of the arbit ration. <!xcept insobr as 
they conflict with the manuatory n:q uire ments of the p~er_ law of 

_i!Ibit~ tion , or of the procedural law of the sea t of arbitration. [S"e th~ 
obse rva tion of Kerr, U. in Bank Mellal v. Helliniki Techniki SA ". See 
also Craig, Park and Pauisson. /Illemaciollai Chamber of Commerce 
A rbilracion , 2nd edn. ( 1990).J To such an extent the appropriate courts of 
the seat of arbitration. which in the pn::sent case are the co mpetent 
Engiish courts, will have jurisdiction in respect of procedural maLlers 
concerning the conduct of arbitration. But the overriding principle is th , [ 
the courts of the country whose substantive laws govern the arbitration 
agreement are the competent courts in respect of all matters aris ing 

tl ( 1~~3 1 3AJI ER4.lS tCA ) 

 
India 

Page 12 of 32

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



a 

• b 

c 

d 

e 

• 
f 

9 

h 

NATIONAL THERMAL POWER COll?N. v. SIN0ER COMI'ANY 565 
(Thommen, J.) 

und..:r thl! ;trbitr;J1ion ag reement. and the jurisdiction exercised by the 
wurts of thl! s.;at o f arbitration is ml!rl!ly concurrent and not exclusive 
and strictly limi tcd to matters of procedu re. All other mallers in respect 
or til..: arbitration acr":":Jl1..:nt [;lil wilhin the ..:xclusive competence of the 
co urts of th..: wunlry whose Jaws govern the arbitratio n agreement. [See 
Mustil '" Boyd. Commercial ,.j rbifr(lIion. 2nd edn.: Allen Redfern and 
Martin Hunter. Law'" Practice of ImernaLional Commercial Arbilralion. 
191\6: Russel o n Arh itration. 20th ..:dn. (1982): Cheshire & North's 
Private IlIlemalionol La-v. 11th cdn. (19i-i7)., 

27. The proper law of the cont ra ct in the present case being express­
ly stipulated to-be the lawS in forc..: in India and the exclusive jurisdiction 
of the wuns in Delhi in all mallers arising under the con tract having 
b;;;(i specillcally accep ted. and the panies not having chosen expressly or 
hy implication a law dil'ferent from tht! Indian law in regard to the agree­
m..:nt conlained in the arnitration clause. the proper law gO\'erning the 
arbitratiLln agreement is indeed the law in force in India. and the com­
petent couns of this country must necessarily have jurisdiction over all 
mallers concerning arbitration . Neither the rules of procedure [or the 

-conduct of arbi trati o n contractually chosen by the parties (the .. ~~C 
Rulc:s) nor the mandatory requirements of the procedure followed in the 
courts o(the COuntry in which the arbit ration is held can in any manner 
supersed..: the ove rriding jurisdiction and control of the Indian law and 
the Indi,," wuns. 

28. This means. questi ons such as the jurisdiction of the a rbitrato r to 
decide a p:llticular iss ue or the continuance of an 'Irbitration o r the frus­
tration of the arbitration agreement. its validity. t.:ffcc t and in terpretation 
arc d":l..:rmin~c.1 ~,c1usivdy by the proper law Dr the arbitration agree­
ment. which. in Ihe present case. is India n low. The procedural powers 
;md dUlies of the arhitrators. 'IS for example. whether they must hear oral 
evid..:n~..:. whether the evidence or one p;lIty should be recorded neces­
sa rily in Ihc prc::sen"" uf th..: other pany. whether there is a right of cross­
examination of wi tnesses. the specia l requirements of notice. the 
remedies availabk to a party in respect of security for costs or for dis­
cowry etc. are mallers regulated in ;Iccordance with the ru les chosen by 
the p;lrties to the extent that those rules are applicable and sufficient and 
a rc not repugnant to the requirements of the p;ocedurallaw and practice 
of th..: sca t ot' arbitration. The concept of party autonomy in international 
contracts is respected by all systems of law so far as it is not incompatible 
with the proper law of the contract or the mandatory procedural rules of 
the place where the arbitration is agreed to be conducted or any overrid­
ing puhlic policy. 

J 

I 
I 
I , 
I 
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566 SU PRFME COURT CASES ( 1992)3 see 
29. The arbitra tio n agreement contained in the arbitration clause in 

a contract is often referred to as a co llateral or ancillary contract in rela­
tion to the main contract of which it forms a part. The repudiation or 
breach of the main con tract may no t put an end to the arbitra tion clause 
which might sti ll survive fo r measuring the ciaims arising o ut of the 
breach and for determining the mode of their se ttlement. [See Heyman v. 
Darwins Ltd."; Bremer Vulkan Schiffbau und Maschillenfabrik v. Sowl! 
India Shipping Corpn." See also Mustil & Boyd, Commercial ArbiLracion. 
2nd e<.ln. (1989). J 

30. The arbi tration agreement may provide that all disputes which 
may arise between the parties will be referred to arbitration or it may 
provide that a particular dispute between the parties will be submitted to 
the jurisdiction of a particular arbit rator. The arbitratio n clause may 
identify the arbitrator or a rbitrators and the place of arbitratio n or it may 
leave such matters to be determined by recour$e to the machinery of an 
institutional arbimaion. such as the ICC. o r the London Court of Inter­
national Arb itration or the American Arbitration Associat ion or similar 
institutions. 

31. Clause 27 of the General Terms of the Contract shows that it 
was the intention of the parties tha t d isputes with a fo reign contrac.t.o r 
shou ld be referred to arbitra tio n in acco rdance with the ICC Rules; while 
disputes with an Indian contractor should be se ttled by arbitration in 
New Delhi o n an ad hoc basis. 

32. The ICC Rules are made specilica lly applicab le in respect of dis ­
putes with a foreign contractor becau$e of the special nature of the con­
tract. One of the part ies to such a co ntract being a foreig ne r. quest ions 

a 

b 

c 

d 

e 

of private international law (or contlict of laws) may arise part ic u larly~ f 
regard$ arbi tra l proceedings conductc<.l in a fo reign territory. In respec t 
of an Indian cont ractor. the trans-actio n as well as the di$p ute settlement 
process are comp!etely localised in India ana in the Indian legal sys tem 
and there is no scope fo r interference by a fo reign system of bw with the: 
arbitral proceedings. 9 

33. An internatio nal commercial arbitrat io n ne:cessa rily involve:s a 
fo reign element giving rise to questions as to the choice of law and the 
jurisdiction of courts. Unlike in the case of pe:rson$ belo nging to tht: 
same legal system. contractual rela tio nshi ps between persons belonging 
to different legal systems may give rise to vario us private international 
law questio ns such as the identity of the applicable law and the COOl -

' :-petent fo rum. An award rendered in the territory of a foreign State may 
be regarded as a domestic a~ard in India where it is so ught to' ''oc - -.-

!3 (1981) 1 All ER 289 (HL) 

h 
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NATIO:-lAL TI-IERMAL ?OW~R CORPN. v. SINGER COMPANY 567 

(Thommen, f .) 

e nfo rced by reason of Indian law being the proper law governing the 
arbitration agreemen.t in terms of whic h !l1e award was made. The For­
eign Awards Act. inco rporating the New York Convention. leaves no 
·room for doubt on the point. 

34. The ICC Rules provide for settlement by arbitration of business 
disputes of an international character. They furnish an institutionalised 
procedure of arbitratio n. These rules being a self-contained or a self­
regulating: cud,-,. they operate more or less inuepcndently of judicial 
interference in the conduct of arb itratio n, except insofar as they conflict 
with the mandatory requirements of the governing system of the proper 
law or the procedural law of the place of arbitration. Party autonomy in 
interna tio nal business is thus the guiding principle of the self-regulating 
mec hanis m envisaged by the ICC Rules. and interference by any court 
with the actual conduct of arbitration is to a large extent avoided. 

35. The difference between an ad hoc arbitration and an institu­
tional arbitration is not a difference between one sys tem of law and 
another; for whichever is the proper law which governs either proceed­
ing, it is merely a difference in the method of appointment and conduct 
of arbitration. Either method is applicab le to an international arbitration, 
but neither is determinative of the character of the resultant award, 
namely, whe ther o r not it is a foreign awa rd as defined under the Foreign 
Awards Act, 1961. 

36. Where the ICC Rules apply, there is generally little need to 
invoke the procedural machinery of any legal system in the actual con­
duct of arhitr:l,ion. These ru les provide I'o r the submission of request for 
arbitr:ltion. the appointment of arb itrators, challenge against the 
appointment. pleadings, procedure, selection of the place of arbitration, 
terms of reference. time-limit fo r award, cos t, finality and enforceability, 
and simibr matters of proccdur'-' (Artick 11 of the ICC Rules). The 
pa rties :Ire free under the ICC Rules to determine the law which the 
arbitrator shall apply to the merits of the dispute. In the abse nce of any 
stipulation by the parties as to the appl icable law, the arbitrators may 
ilpply the Jaw designated ilS the proper law by the rules of conflic t which 
they deem to be appropriate (A.rticlc 13 of the ICC Rules). These and 
other provisions contained in the ICC Rules make them a self-contained 
and self·regulating system, but subject to the uverriding powers of the 
approp riate national COurts'" 

37. A 'forei~n award', as defined under the Foreign Awards Act, 
1961 means an a;:;"ard made on or after October II, 1960 on differences 

i.J Sl!e ICC Rilles oj Arbitrmion. 1983; see also Craig, Park [!Od Paulsson, international 
Cluuno!:T of C ommerc(! Arbirrtllion, 2nd edn. (1990) 
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568 SUPREME COURT CASES (1992) 3 see 
arising between persons out of legal relationships. whether contractual 
or not. which are considered to be commercial under the law in force in 
India. To qualify as a foreign award under the Act. the award shouid 
have been made in pursuance of an agreement in writing for arbitration 
to be governed by the New York Convention on the Recognition and 
Enforcement o f Fon:ign Arbitral Awards. 1958. and not to be governed 
by the law of India. Furthermore such an award should have been made 
outside India in the territory of a fore ign State notified by the Govern­
ment of India as having mude reciprocal provis ions for cnforcement of 
the Convention. These are the conditions which must bc satistled to 
qualify an award as a 'foreign award' (Sect ion 2 read with Section 9). 

38. An award is 'foreign' not merely because it is made in the ter­
ritory of a I'meign State. but because it is made in such a territory n n an 
arbitration agreeme nt not governed by the law of India. An award made 

a 

b 

c 

on an arbitration agreement governed by the law of India. tho ugh 
rendered ou tside India. is attracted by the saving clause in "~ction 9 of 
the Foreign Awards Act and is. therefore, not trea ted in India as a 
'foreign awa rd '. . •. d 

39. A 'foreign award' is (s ubject to Sectio n 7) recognised and enfor­
ceable in India 'as if it wen: an awa rd made on a matter. referred to 
arbitration in India' (Section 4). Such an award will be ordered to be filed 
by a competent court in India wh ich will pronounce judgment according 
to the award (Section 6) . 

40. Section 7 of the Fmeign Awards Act. in consonance with 
Article V of the New York Convention which is scheduled to the Act. 
specities the condi tions under which recognition and enforcement of a 
foreign award will he rcfuscu ill the rcqu~!'t of a party agninst whom it is 
invoked. 

·U. A foreign award will not be I!nforced in India if it is prov.:d b ... 
lht! 'party ag~lins t whom it is ~oughl to he ( ',fo rceo that the partics to lh~ 
ag reement were. under thl! law applicable to them. under some 
incapacity. or. the agreement was not val id under the law to which the 
parties have subjected it. o r. in the ab~e nc<! of any indication thereon. 
under the law of the p[;,cc: o r arbit ration: or there was no dUe! compliance 
with the rules of fair hearing: or the award exct:eded the scope of the 
submission to arbitration: o r the composition of the arbitral au thority or 
its procedure was not in accordance with the agreement of the parties. 
o r. fJiling such agreemen!. was not in :tccordance wi!h the lawaI' the 
place of arbitration: o r '"the ;Iward has not yt: t become binding on the 
parties. or has been set aside or suspended by a competent au thority of 
the country ill which. or under the law 01' which. that award was mack'". 

e 

f 

9 

h 
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NATIONAL nlERMAL rOWER CORPN. v. SINGER COMPANY 569 

(Thommen, f.) 

The award will not be enforced by a court in India if it is satisfied that the 
a subject-matter of the award is not capable of settlement by arbitration 

under Indian law or the enforcement of the award is contrary to the 
public policy. 

b 

c 

d 

e 

42, Th<.: Foreign Awards Act contains a specific provision to exclude 
its operation to what may be regarded as a 'domestic award' in the sense 
of the award having been made on an arbitration agreement governed by 
the law of India. although the dispule was with a foreigner and the 
arbitration was held and the awa rd was made in a foreign State. 

43, Section 9 of this Act says: 

"Nothing in this Act shall-
(a) • • • 
(b) apply to any award made on an arbitration agre<:!ment gov­

erned by the law of India." 

Such an award necessarily falls under the Arbitration Act, 1940, and is 
amenable to the jurisdiction of the Indian courts and controlled by the 
Indian system of law just as in the case of any other domestic award, 
except that the proceedings held abroad and leading to the award were in 
certain respects amenable to be controlled by the public pciricy and the 
mandatory requirements of the law of the place of arbi tration and the 
competent courts of that place. 

44, It is important to recall that in the instant case the parties have 
expressly sta ted that the laws app licable to the contract wo uld be the 

/" laws in force in India and tha_uh.e .courts of Delhi would have exclusive 
( .f:, j,trisdjction "in all Q1atters arising under this contract". They have further 

stated that the "contract shall in ,~spects be construed and governed 
I according to Indian laws". These words are wide enough to engulf every 

question arising under the contract including the disputes he tween the 
-parties and the mode of s<.:ttkmcnl. .ll_\yas in Q8~J.J.ltal.J.tl}; , agn::"m..£!l!. 

g was ")""'''"'Q The form of the agreement is closely related to the system­
of law in India. Various Indian enactments are specifically mentioned in 
the agreement as applicable to it in many respects, The contract is to be 
pert"orm<:d in India with the;: aid ot' Indian workmen whos-e conditions of 
ser.:;U;-,;;c rc'gulated by Indian laws, One of the parties to the contract is 

h a public sector undertaking. The con tract has in every respect the closest 
and mos t real connection with the Indian sys tem of law and it is by that 
law that the p"rties have expressly ~\'inced their intention to be bound in 
all respects. The arbitr?tion agreement is contained in one of the clauses 
ot' the contract, and not in a sep:triltc agreement. In the absence of any 
ind ication tLl the contrary. the governing bw of the contract (i.e" in the  
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570 SUPREME COU RT CASES ( 1992) 3 sec· 
words of Dicey. the proper law of the contract) being Indian law, it is that 
system of law which must necessarily govern malleI'S concerning arbit ra· 
tion. although in certain respec.s the law of the place of arbitration may 
have its relevance in regard to procedurai matters. 

45. It is true that an a rbitratio n agreemen t may be regarded as a col· 
lateral or ancill ary COnlract in I.ht.: st.: nse that it survives to determint.: the 
claims of the parties and the mode of settlement of their disputes even 
aftt:r the breach o r repudiation of the main contract. But it is not an 
inucpl!nUl..!nl con tract. anu it has 11 0 meaningful cxistcm.:c except in rela· 
tion to the righ ts and liabilities of the parties under the main contract. It 
is a procedural machin<.:ry which is activa ted when disp utes arise between 
parties regarding their rights and liabilities. The law governing such rights 
and liabilities is the prope r law of the contrac t. and unless otherwise 
provided. such law governs the whole contract including the arbitration 
agreeme nt. and pa rt ic ul arly so when the la tter is contained nOt in a 
separate agreement. but. as in the present case, in one of the clauses of 
the main contract. 

46. Signitica ntly, London was chosen as tht.: plllce of arbitration by 
reason of Article 12 of the ICC Rules which reads: 

"The place of arbitra tion shall be ftxed by the- Internat ional 
Court of Arbitration. unless ag reed upon by the parties." 

The parties had never expressed their intent ion to choose Londo n a.~ the 
arbitral forum. but. in the abse nce of any lIgrcement o n the question . 
London was chosen by the ICC Court lIS the place of arbitration. London 
has no signiticant connection with the contract or the pa rties except that 
it is a neutral place and the Chairma n o f the Arhitral Tribunal is a resi· 
dent lher<.:. the o ther two members being nationals of the United States 
and India respecti·/<!ly. 

47. The decisions relied o n hy counsel for the Singe r do not support 
his co ntention that tht: mere fac t o f Lo ndo n being the place o r arbitra· 
tion excluded the o peratio n of the Arbitra tion Act. 1940 and the ~ urisdic. 
tion of the courts in India. In Wltitwonh Street Estates (Manchester) Ltd. 
v. James Miller & Pcmners Ltd. iO the panies had not expresslv stated ~.~~~~;':' 
which law was to gove:rn Ihcir Cll ntract. On an analys is o f the vario us fac· 
tors. Ihe Ho use of Lords held tha t in the absence: of any choice of the law 
governi ng a rbitratio n procce:dings. those proceedings w.:re to be consid· 
e red to be governed by the law of the place in which the a rbitration was .""",,",; 
held. namely, Scot lend b.:causc it was that systt:m of law which was mosl , 
closely connected with the proceedings. Various links with Scotland. 
which was the p lace o f pe rformance of the cont ract. unmistakably · 
sho\ved that the arbit ral pmct:c:d ings wc:rc l0 be governed bv the l:lw 1)(  
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NATIONAL TI!ERMAL POWER CORrN. \/. ~ INGER COMJ'J\."'lY 57 1 

(Thom men, J.) 

Scot land. al tho ugh the majority of the learned Law Lords (Lords Reid 
an u Wilberforce dissenting o n the point) held that. taking into account 
ce rtain o ther fac tors. the contract was governed by English law. That 
case is no authority for the propositio n that. even where the proper law 
of the contract is expressly stated by the parties. and in the absence of " 
any co ntrary indication, a different law governed arbitration. The obser- "­
va tio ns contained in that judgment do not support the contention urged 
o n bch"lf of the Singer that merely because London was designated to be 
the place of arbilfntio n. the law which governed arbitrat ion was different 
fro m the law expressly chosen by the parties as the proper law of the con­
trac t. 

~8. It is true that the procedural law of the place of arbitrat ion and 
the courts of that place cannot be altoge ther excluded. particularly "in 
res pect of matters affecting publ ic policy and other mandatory require­
me nts of the lega! system of that place. But in a proceeding such as the 
present which is intended to be contro lled by a set of contractual rules 
which are self-suffic ient and designed to cover every step of the proceed­
ing, the need to have recourse to the municipal system of law and the 
courts of the place of arbitration is red uced to the minimum and the 
courts of that place are unlikely to interfere with the arbitra(proceedings 
except in cases which shock the judicial conscience. (See the observations 
of Kerr. U . in Bank Mcllat v. Helliniki Techniki SA ".) 

~9. Courts would give effect to the choice of a procedural law o ther 
than the proper law of the contract only where the parties had agreed 
that mat ters of procedure should be governed by a different sys tem of 
law. If the panies had agreed that the pro per law of the contract should 
be the law in force in India. bu t had also provided for arbitra tion in a for­
eign country. the laws of India would undoubtedly govern the validity, 
in terpre tat ion and effect of all cbuses including the arbitration clause in 
the contract as wcll as the scope of the arbitrato rs' jurisdic tion. It is 
Indian law which governs the contract. incl uding the arbi tration clause, 
altho ugh in certa in respects regardi ng the cond uct of the arbitration 
proceedings the foreig n procedural law and the compe tent co urts of that 
cou ntry may have 3 certain measure of cont rol. (Sec the principle stated 
by Lord Denning, ~I.R. in imcmnrional Tank and Pipc SAK v. Kuwait 
A I'iarion Fuclling Co. KSC".) 

50. The arbitra tio n clause must be considered together with the rcst 
of the con trac t and the releva nt surro und ing circumstances. In the 
present case. as scen abo\·c. the choice of the place of arbitration was, as 
far as the pa rties arc concerned. merely accidental insofa r tiS they had 

5 ( t975) tAil ER 2.12 (C .. \ ) 
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572 SUPREME COURT CASES (1992) 3 see 
not expressed any intention in regard to it and the choice was made by 
the ICC Court for reasons totally unconnected with either party to the 
contract. On the other hand. apart from the expressly stated intention of a 
the parties. the contract itself, including t.he arbitration agreement con­
tained in one of its clauses. is redolent of India and matters Indian. The 
disputes between the parties under the contract have no connection with 
anything English, and they have the closest connection with Indian laws. ' .... 
rules and regulations. In the circumswnces. the mere fact that the ven ue 
chosen by the ICC Court for the conuuct o f arbitfntion is Lontlon uues 

b 

not support the case of the Singer on the point. Any attempt to exclutlc 
the jurisdiction of the competent courts and the laws in force in India is 
totally inconsistent with the agreement between the parties. 

51. In sum. it may be stated that the law expressly chosen by the 
parties in respect of all matters arising under their contract, which must 
necessarily include the agreement contained in the arbitration clause. 
being Indian law and the exclusive jurisdiction of the courts in Delhi 
having been expressly recognised by the parties to the contract in all mat­
ters arising under it, and the contract being most intimately associated 
with India, the proper law of arbitration and the competent courts are 
both exclusively Indian. while matters of procedure conne"t~ with the 
conduct of arbitration are left to be regulated by the contractually chosen 
rules of the ICC to the extent that such rules are not in conflict with the 
public policy and the mandatory requirements of the proper law and of 
the law of the place of arbitration. The Foreign Awards Act, 1961 has no 
application to the award in question which has been made o n an arbitra-
tion agreement governed by the law of India. 

52. The Tribunal has rightly helu that the "substantive law of the 
contract is Indian law". The Tribunal has further held "the laws of En~-

_tans;! govern procedural matt~ the arbitrat ion". - --
. -- .'- ... 

53. All substantive rights arising under the agreement including that 
which is contained intFie arbit ration clause are. in our view. governed by 
the laws of India. In respect of the actual conduct of arbi tration. the 
procedural law of England may be applicable to the extent that the ICC 
Rules are insufficient or repugnant to the public policy or o ther 
mandatory provisions of tbe laws in force in England. Neve rtheless. the 
jurisdiction exercisable by the English courts and the applicability of the 
laws of that country in procedural matters must be viewed as concurrent 
and consistent with the jurisdiction of the competent Indian courts and 
the operation of Indian laws in all matters concerning arbitration insofar 
as the main contract as well as that which is contained in the arbit rat ion 
clause are governed by the laws of India. 
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KIIUIKUMAJ{ M. JOSHI v. Pi(ADIPKUMN{ K. JOSH I 573 

5~. Thc.DelJ:!.i. High Court was wrong in trt!ating the award in qut!s­
Uo_o. as a foreign awa rd. T,he f oreign Awards Act has no application to 

Ihe award by reason of the specific excl usion conta ined in Section 9 of 
tha t Act. Tht!.award is . g~JVerned by the laws in force in India, including 
the Afbitralion A~t, 1940. Accordingly, we set aside the impugned judg­
ment uf the Ddhi""Hlgn Court and direct that Cuurt to consider the 
appella nt 's application on the mt!rits in regard to which we express no 
views whatsoever. Th.e...ap..l2eal is aUo:ved in the above terms. We do not, 
however. make any order as to costs. 

(1992) 3 Supreme Court Cases 573 

( BEFORE KULDIP SINGH AND K.. RAMASWAMY, JJ.) 

KIRTIKUMAR MAHESHANKAR JOSHI 

Versus 
Petitioner; 

PRADlPKUMAR KARUNASHANKER JOSHI Respondent. 

d Civil Appeal Nos. 1952·53 of 1992', decided on May 4, 1992 

e 

f 

9 

h 

Guardia ns and Wards Act, 1890 - Ss. 17 and 7, 8, 12, 13 - Custody of 
minor children sought by father os well as maternal uncle - Interest ond wel­
rare of the children to be seen - After unnatural death of mother~.children 
living with their maternol uncle - Father facing charge under S. 498·A, IPC-
fiefore Supreme Court children expressing their willingness to remain with 
Iheir maternal uncle, who, according to them, was looking after them very well 
and not to live with their rather - Children found to be intelligent enough to 
unders tand their well being - Though the (ather, being a natura! guardian, 
has a preferential right to the custody, ~ut aft .. talking to the children and 
assessing thdr state of mind, held, in the circumstnnces it would be in the 
interest nnd Wdr3r~ of the chi ldren to hand ove r their custtHJy to their 
maternal uncle instead of to thtdr father - Din:ctions issueo - Constitulion 
or India, Art. 136 

Appe:ll disposed or R-M/A TU/ I1335/CR 
AdvDC.1tCs who nppe:lrr.:d In thts case : 

T.U. MehlJ, Semor Advoc.1le (M.V. Goswaml. :-\dv0Cate, with him) for the Petitioner, 
R. P. Bhatt. Semor AJ"'()C;Jtl! (M.N. Shroff, Ms Priya Hingoram and Ms Tanuja Sbeel, 

AdvQC..1lcs, "ltD him) for thc Respondent. 
OIU)ER 

1. Specialle3vt! g:anted. 

2. Pradipkumar Karupashanker Joshi was married to Kumudlata. A 
so n named Vishal was born on July 20, 1979 and a daughter Rachna alias 
Rikta o n August 12. 1981. Uniortunately, Kumudlata died on January 12. 
1991 and the cause of death mentioned in the post-murtem report was 

t From Ihe Judgment Jnd Order d;llca January <J, In Z O( thc Guj;lrJt High Court in 
Louers POIent Appe,1 No. 375 of 199 1 

; ,. 

.. 
. : 
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Natlollul Therlllul Power 
Corl'or"II,," 

v 

The SInue.· COltllH1I1Y & Orw. 

Civil Appenl No. 1978 of 1992 
(lulslllg out of SLP (Civil) No. 7391 of 
1991) 

Dit. T.JCOClIU THOMMEN & 
S .C. AGItAWAL, JJ. 

DI. 07-05- 1 9\12. 

• 
INIlJA 

Til 01\1 I\U;:N, J . t 

1. LCllvC P' unlcd. 

2 . Tho Nnlloll:ll ThonnA) )'owcr Coc­
)10 .... 1I 0n (11'0 'NTPC') appellls from 
Iho Judlllllcnt of Ihe Delhi Blgh COliI'I 
In FAO (OS) NO. I02l90 dismiss ing 
Ihe NTI'C', oppllculloll fIIod lI1ldor 
soplloll. 14, 30 ami 33 of Iho Arbllrl\-
11",\ Acl, 1940 (No. X of 1940) 10 sci 
nslde "n Inlcrlm owned .n f\l1c at Lon­
d Oli by D Irlb""al COllslllul cd by Ihe 
Inlcmullo".1 COlICi of Arbltrolloll of 
Ihe IIII e ,."ullollol Cho,"ber of COIII­
lI1c r~e (Ihe "ICC COllr!") In lenlls of 
Ihe conlrflc l mallc B\ New D eihl be­
IWCCII Ihe NTI'C Rnd Ihe respomlc lIl -
Ihe SIIIner COIIII'IIIlY (Ihe 'Singer') 
fo r Ihe suppl y of C(I"lpmclll, ercc tl oll 
find (;Olll lnl ss lonlnG of cCrlnl u wlwks 
In IUllla . The lIleh Co"rl held IhuI 
Ihe nwnnJ wns nOI novcl'ncli by Ille 
Arbllmll o ll Ael, 1940; Ihc Itrl>llrnlloll 
"crecmcnl on ",hlch Ihe Dwar(1 WitS 

Illndc wnS not covr,rnct! hy the luw uf 
Illdlo; Ihe uWUflJ fe ll wllhln Ihe nmblt 
of the ForelGu Awonls (ncconnltlon 
ontl Enforee","nt) A e l, 1961 (Acl 45 
of 196 I) (I lie Fllrcl~n Awonls A CI') ; 
LOI\,IOIl beIng tile sellt of flrhltrntion. 
En!;lIsh COllrl s uloll" hu,1 Jurl sdl c lloll 
10 6el IIs l,lc Ih" II",n ... l ; 011<..1, Ihc Deihl 
High Couri h",1 11 0 J"rl <<.Ilo lI,," 10 Cn­
Icrln lll Ihe nI'I'IICII""" IIlell uncler Ihe 
Arbllroll o ll A CI, 1\>·10 . 

• 
3, Thu NTI >C "nd Ihc SIIIgcr cn· 
teredluIo twu fortnal uurcclI1cnls ""led 
J 7 .1l .19tl2 III Ncw D c lhl. The Gen· 
cful TCIIns nmJ COlUliliou s of Con trltct 
(Inlell 14 .2 .81 ( Ihe 'Ocncrnl T e rms') 
nle ex pressly ln c orpulnll~tI In th e 
nurct:n lCnl s Ullt..I they ~'a IC : 

",he haw s: nppllcllh ll! Iu lhls CUII II UC I 
$IIHII he Ihe IlIws III fI)lcc In Indln. 
·JlIC Cum's or De lhi shull Imvc C"' ­

elusiv e JuriMllc lJ o li In nil m:U1c.f!' uris­
Inll ullder Ihls COlllracl." CI·2) . 

The Gellero) TC'fI)l S c.l c ul willi the spe­
c llli Te~p"" sihlllli cs of fore ign c",,­
Imcl!),.s and Inc1lnn conlruclOrs. The 
Sincer, \lcJllg n r"relcn cOlllraclor .. ls 
I!OVCfIICIJ by Ihc I'HlvJ s lons relulillC IU 

Ihe fo,.elt!II cOlllr:oc IO,.s . The GClle,.,,1 
Tenus flJlther prov ide for scli lclIICu, 
"r (li s P"I '" lIy IIlIll cllhl c ,elllen,elll, 
folllllll which by 111'1>11,.,,11011 . 

4, Su ... ·clause (j of clnuse 27 of Ihe 
GCllcrnl Terms (leni N wi th urhltrllilon 
In reJuUon 10 nn Indl on conlrUClor nud 
sub-cll1l1SC '/ uf Ihe. said CliHl .'iC dClIl s 
wllh 111111111111 (11\ In I l!!'i pl!~ l of II f"r­
cign 1..:(11\1& ".;Ior. Thl! latler pruvis lo n 
6nys: 

:b 
II 
~5E 
iJ~ 
:b~ 
:j<: 
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<::j 
:0 0 
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"27.7 . 11\ the cvcnl Or foreign C on· 
1.(flClOr, lhe lull'tullon shull be con­
ductcd by thrce orOh1lUO(6, one coch 
to tJe nomlnnlcd by the O wner "lId 
Ihe COlHf OClUf find Ihe thlnt 10 be 
11I.HTlcd lty .hc Pr eshtenl of IIIC ]nlcr­
,l[lllonlil C huillh er of Commerco,' 
Paris . SIIV(; 115 "hoye all Huic5 or 
Cuncl llniion and ArbllrOllun of Ihe 
Illl crnlJllonnl C hnmbcr or C Ollllncrce 
fO hntl hPpl y 10 !iii uch nrhllral(olls. T ile 
nrbltffliion shall be conducted Ol such 
pl llcCS HS the hlbltrnhui moy deler-
11I1II C. · • 

In rcspcci o f UII Illdlon C onlrnc­
l or, sllh-clllllse 6 .2 o f cl uuse 27 says 
Ihflllh~ 0lhll1'l1l1 01l shnll hc conll"cIC(\ 
nt N ew n elil l In ucconlull cc. willi Ihe 
pro vl . lllns o f Ihe A rbllrnll o n Ac l , 
1940 . II rco(l s ; 

·' 27 .6 .2 . The nrhllrutl o n sholl he 
conducted In Decou'Allce whit Ihe 
provisions of the Indlnn. Arbltflilion 
A CI. 19'10 or nn)' f, UUUlOfY 1ll0 tJIOc l\· 
lion thereof. T he venue of ftfhll f O­
Ilun ~ hllll he N ew D clhl, Intllo." 

The G cncrnl TUllIS ("rlhcr provide : 

"Ihe Conl,."cl ~hQ II I" All respe"l. he 
conslrucd lind governed IlcCordlll& 10 
In"lloli luws." (32 .3). 

T he funnu) ~ 1 1!J'ce lll \! nI S wh ich (he par· 
ti cS C Xl~CllICtl nn 17.8.82 cOlllflln n SI)C: ' 
c ln c p ro vi si on (or selilc lllcnl o f dl. 
pUI CS. Arll clc 4 .1 plovhlcs ; 

"4 . 1. S~"I~Il\" "1 of ))Isplil es; 11 Is 
'pcci n cllily OIgl'C':. (!d hy ond bCI WI:CII 
I h.;. pili lie s Ihlll nil Ihu ..tlffl!fC Il C~S (Jr 
t.li sJlIlIc.!t arising (1111 of the conlfliCI 
or WllchlliU the sI11 1j cci m uller uf till:: 

• 
conll ncl. 6hllil he. tkcld L! 11 by I }ro~eu 

o f SCillcII1 Ctllll lllt o .. hllrllilol l li S specl .. 
(j ed In clnuse 26.0 1\111..1 21 .0 CXChHJ· 
IllS 27.6.1 unci 27.6.2., of (he (i cn· 
call Conliiliull s o f Ihe Con lrtlcl . '· 

S . nelne u (oll.! lnn COlllnlcllJr. Ihe 
provi sions of ~"h · cl allsc 6 of clause 
27 o f the General Terms ore no t op­
pll cu1.Jle 10 Ihe SIIII;cr. but Ihe Ollicr 
provi si ons o f cl ou." 2 7 &ovcm Ihe 
prescnt conllUCI. A cconJlnn1y . Ihe. dis· 
pUle whi ch arose hl.! twcc il the pnrtles 
W II 5 rc fGlTcJ 10 a ll Arbll "',} Trlhullhl 

CO lI stllut e.d In ten ns of lhe rules of or­
bllr"ll"n o f Ihe ICC Cour! (Ihc 'ICC 
n"lc~ ') . In ncconl llncc willi A l'ticlc 
12 o f Ih ose Hill e" Ihe I CC C oml 
chose L on<lon 10 Ile Ihe plnee o f or­
hitrHti o ll . 

Ii. II i s sl llnili cllni 111111 Ihe parlles 
huvc cx p rc ~s 'y ~ tal c ll Ihat the l aw 
whi ch co verlls their cuntn\CI. I.e ., the 
p ropcr low o f Ihe COl1lmc l I ~ lite law 
In force in Int.l la IIntl Ihe courts o f 
D eihl hllve exclusive .\ 111'1 sllI cll 0 11 In "II 
.Hililers orl slnc untier thu contrnc .. 
O ne of the clall ~e }O of 1I11.! ContrOC I 
tical s w llh IIfhllrllllllll ( C I",, "u 2 7 or 
OI C Qe neral Term s). 

7 . The pulnt for ClHls hic ruli o ll I ~ 

whelher Ihe IIiCh COliI'I was r lChl In 
rcJcctln1! th e ilJlPcllnn" s uppll (;atJ on 
filcd tinder Ihe prov i si ons o ( lil c Arhl ­
Ifitlllln A cl, 19,10 IIIHI In ltohJII1j) Ihlll 
th e. flwnnl which \VII S m ade In Lon­
<ion O il an nrhllrnll on " grcem ent Wit S 

not cuvUlllcd hy Ihe l aw of Jll l lin nn{l 
111111 If \va ~ H ror,,~ I ~ 1l aw ard w~lhln Ihe 

Inl~ allln t.! o f Ille. h lfcl l.!11 A w ard s A ct 
(lml h C.)' lllld Ih~ .lurb;d it' lllIn of lilt: Ill · 

• 
ttl nn C.ourls except for the 1)'UPOS l! of 
rccuunliion and eliforCCIHl!JlI UIH1cr the 
l allcr A cr. 

IJ. Thc IIwllrll wos mode III Lonclon 
as an Inlcrlm award In an nrbltrnlhm 
I,,>!ween Ihe N T I'C unci 0 foreign CI'II­
u ocl or on 11 COlllraCI governCtl by Ihe 
IIIw of India und modd In Inilin (U,. lis 
per(ormonce sol cly In Indln. 1'110 run­
dllmenlol qucstlon Is whoilicr Ihe or­
bllrnll on ocrcemcnt conlalned 10 Ilic 
conirac i ts Governed by Ihc low of In­
di o so as 10 save II from Ihe omlJlI o f 
Ihc Porel Gn A w anls A CI Ollel IIl1rnc l 
Ihe pro visi ons o f Ihe Arbllrall oll A ct, 
19·10. Whi ch Is Ihe luw whi ch cov­
eflls Ihe o&,-cem cnl on whi ch Ihe awned 
hilS been m Dde? 

9, Mr. Shonll Dllushon, oPI'"arlng 
for Ihe NTPC, submits Ihul ndlllll ­
" :ally Ih" IllOper 10\\1 o( Ihe COlllrBCI Is 
Ihe low 10 (orco III Indio. 111e urllllru­
lion IIcrccmcnl Is conl"lnOO In 0 clouse 
o f Ihnl controc\. In Ihe absence of 
IIny 51lplllllll on 10 Ihe conlrllry, Ihe 
clInirOCI Itrls 10 be sccn os 0 whol c IIntl 
Ihe pallics lIlusl be dccillcd 10 hove 
inlended thut the suhSlantlve Inw ap­
plicable IU Ihe nrbllmlion ocr ee llleni 
Is ext:!lI slvely IIlc low which governs 
the l1udn conll'ncl, allhough, in respect 
of I'rocodurnl 1Il"lIcrs, Ihc compelelll 
CUliriS In Encliind will also bc, con­
cUl'renlly wlih Ihe Indian co urls, cn ­
III1 ~d 10 excrcl se Jurlsillcllull ovt>,. Ihe 
c(III(hICI of Rl'hllrnlion. JlIII occlls l ons 
f or Inlcrferellcc by Ihe COIIII S III EII­
Uland 'olliel Indecd hc rnrc IIn<l JlHlh ­
IIhly l lnncce s ~ a ry In view of Ihe eI"I1U­
rill e prov i sions cOlllalllcd In ti l(: ICC 
!lui " . hy \Vhl ~h II,,: 1" ,,1Ies IIIIV" "C I ~l!d 
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10 uhlde . Thl! OllhSlanlive low cov­
ernlnc ".-bllnl,lun. which concerns 
qUl!Sllons like C:0pllclly, vlll hilly, ef­
feel ontl Int ci prnlullon of the contracl 
ele., I s Indl fl" Inw IItid the. competent 
courts In such matters ure the lntllun 
COlII·IS . Ev{.o III rcspeel of procedll,nl 
IHullers, the Clll\CUn'Cnl Jurl ~dlcll()n of 
Ihe couriS of lI,e pillce of nrbllrnlloll 
docs Hoi cxchuh;. the Jurlsllh:: llon of 
the Indl lll1 COUl'ls. 

10, Mr. S .K. I)holuklll oppenrlnc fllr 
Ihe Slnt;,cr. on Ihe olher hnnd. submlls 
Ihal the luIJltrllllol1 nt;rc ,,:':IHcnlls n :::cpa· 
rolc lind tlls tin c i ct.HlIrncl . "lid cullul· 
ernl 10 the main conirnci. Allhoul!h 
the muln cOll lfllc:1 I!\ c,uvcrncll hy Ihe 
)uw,S In force In liul in I us sialcli in 
the GCllcrn) · I\!nn~. IIi !:.fC Is no express 
stalcmCll1 I\S I etlanlS the law coven,· 
inc Ihe It. hl,rallon uurccJlIcnl. In the 
clrcumstnn r.c~. the low Governing the 
nrhlt' :llion ngfcclllcnl Is not 1he smnc 
Jow which tovcrns the controc t, hUI II 
Is Ihe l;ow which Is In force In Ihe 
coulliry In wlolch Ihc IIrbllrolloo Is be­
Inc conth,clW. COlln sel acconlillcl)' 
suhlllils Ihlll Ihc Dei hl Hleh Coul'l Is 
rlChl In sn)' III!! IhOl Ihe suvlllU clnuse 
In sc~lIon 9 of Ihe Forelllll Aw,u·tls 
ACI hns 110 "ppli callull 10 Ihe IIwcortlln 
que stion malic In LOlHto u by nil 
ArlJllrlll 'frihullal cnnsl llu tl,!.(l In UCCOI· 
dunce wllh Ih e ICC Rul es. COllllscl 
~Ub'I1IIS Ihallh" ) IIglo CUIIr! has rlchily 
held Ih'lIlhe Imp"cned Q",,"rd fnlls lin­
dcr Ihe Forel!) 11 Awnnls A CI nooel Ill s 
not IInblc tn he c..: hullc.nllCd 011 the ul· 
IcnccJ l~n)\H)(l s falllnJ! under scclinns 
14 ,30 II"d 33 of Ihe Arhllrlli io n ACI, 
1940. 

• ) J, COUIISel says 111111 Ihe uward, hav­
Ilin lJeen IIWtlC In London III Ic.nns of 
Ihc ICC Hllies 10 wh ic h 11m parllcs 
hnvc. s\lll1nltl cd, 'S governed by the 
provisions of Ihe New York Conv",,­
lion. us IIlCUrpl1fntcd 1n the Foreign 
A \VnHls Ael, "lid lis cnforcellblilly In 
)",11" enll be r"slsled ollly In Ihl' e lr­
clIII,s lanccs posllllllied IIl1dcr Ihal ACI, 
"lid Ihe Delhi IIlgh COlin hilS fi(\hlly 
re.leCIl!I I Ihe I'clilion IIIvo~IIIC Ihe J"­
rl"lIelioll of 11001 cOllrl III Ic nns of Ihe 
Arhlln,lIol1 AC I, )940. 

12. Mr. DIlOlu klu (Ioes '101 ,lI s p"le 
Ihal the suh~tnnllvc li ghts of Ihe par· 
tics 1IIHJl":. ( I he COlltrllcl Of!! govcrncl1 
hy "'l! law or lnolin. ) lis COll lc llli lln, 
lIowever, Is Ihul whUe (he main <.:(1)­

In,,; t ~ s governed by Jndlon law. os ex· 
pi·cssly ""Ie,' by Ihc parlles , "fblh·n­
lIuli bcllln u collaleral conlrocl and 
procedural In nnlUrc. II Is nol IlCCCS­
sa ,lIy hounol by Ihc proper law of Ihe 
(;O ll1rncl. hul Ihe luw npp1lc..:nhlc 10 It 
'1lI1S1 be dC Il!fII,l lIcol w illi , c fe relll:e 10 
olher fae lors. The plllcc of nrbllnolloll 
Is fill Impo I"I1l1l1 fllclor. LOllllolI h nv­
Inn LJr..cn chosen In ncconhmce with 
Ihe ICC nulcs 10 be "'t! SCIII of ",.1>1-
IIIIlioll, [lOlIl"sh law 10 Ihe proper luw 
of", bHralloll, nnd nil proceedlllCs COil­
IIl~t; h!.d with JI me governed by (lint 
law 01101 exdllslvely wll hl" Ihe juriS­
,lI e lio" of Ihe ElIgllsh CO",·IS. lie dc­
nics lillie the Indian courts hnvc nlly 
jurlsdlcllnll III 1I11,IIers COlllleclc,1 wll h 
Ihe IIl"hll.-olioll, exeepl 10 the exlclI l 
pCllnlllcd hy Ihe Fo,clUII Awards Acl 
for rccoI:n lllon nll(1 CUfOfCCIHCHC of Ihe 
uward. 

1:1. Dkcy &- M" ... Is In TIlt COlljli" ' 

• of IA"'-', ) 1110 C{IIl ., Vol. II ('Dice y') 
refer 10 the proper IllW or n conlfnC( ' 
thus: 

"Ilule 180 - The term 'proper IlIw 
uf n CU nlloc.l i mc,ulS Ihe system of 
Inw by whiCh the panles InI CIHh,H,' 
th e CO li I II u.; , to he cuvc.nu;d, ur, where 
Ulelf IlIl cnllo ll Is ne llhCl cJtprcssct1 
nur tu lie Illferr.,;d from the clu;um­
stnnccs, the ~y"e lll of lllw wl lh 
w hich the tllllls llction hiLS Its c losest 
unet I"u~t relll connccllon.·' (poces 
I I<i I -62) 

T ill! expression ',,)lopcr ltaw of II COIl ­

Irnc l' , e rers 10 Ih c Iceol syslell ' l>)' 

wh ich Ihe "" .. lies 10 Ihe COll lrOCI 1,,­
Icnded Ihelr coniruc i (0 hc novcrncd. 

.If Ihdr III le lllloll Is expressly sllIle,l or 
if II can be elenr)' lofcrrell fl om 11Il} 
COI Hl'oCI Il ~clf or lis surrounlllllC cll·· 
cU lUslances, such Intenllon dclermliu.,:s 
the proper luw of the COlllrnct. )n the 
lVorlis o f I..onl IIcrchell, L.C,: 

.. .... III Ihls t.:flliie. ns III nil such CIISCS, 
the who le of the ClJl1lfilCI IIIU St he 
IO(lked nt. nnd Ih\! cunlfltCl nws, be 
rcuuJnlcd hy Ihe lutclHlun or Ihe par· 
IIcs 0$ IIppcnrini! rrom Ihe cOll trnC I . 

I t Is pc,ret:lly comrc lcnl In lI!(Ise 
wh(l. unllcr ~uc;h clfI.:tJItlSI'II1Cc.s us I 
huvr. Jll tlh.:ulcd. nrc clIl~dllt.! 11110 n 
COlllrjll:I. IU II Htklll~ hy the ICIiIIS 

wille h they f,!llploy which sY"I~1l\ of 
law Ih ey 11I1~nd 10 ll~ IIJlIJllctJ to Ih l,} 
CUIHi lfuclJOIi or Ihe COl1 l1 uCl, fllllJ to 

the ~I C I ~ lllIilllllloll of Ihe. ,i!:lIls IIri s­
IlIg Ollt u( Ill e enolnlt:' .... 
1/11",1)"1' ,~ Co. v, "/(lli,·k\-r /)/.1"1'''­
fly, (I R91-'I) All IUt. H49 01 H52. 

\Vhcrc . however. the intention of IIle 
pnnlcs Is 1101 l!xprc~sly SI:,I,,,I 1111" 110 
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Inference o.boul " can l~ drnwn, their 
InlCntlon as :a.llch has no relevance. 
In Ihnl evenl . Ihe cUlIrrs endeavour 10 
Illlp"le on hllenlloll by Idenllfylng Ihe 
lecnl syslelll wllh which Ihe Iransoc­
lion hils lis clusest find Inost rcul cnn­
ncellon. 

] 4, - The expressed I II 11m II on of Ih~ 
p,u-IIe. Is cenerll!ly decisive -In dclcr­
"'In lnc Ihe proper low of Ihe cOnlracl.' · 
The only IImllalion 011 Ihls mle Is Ihal 
Ihc-· lnlenlloll of Ihe purlles musl be 
expressed bona Ode ond II should nol 
be opposed to I,,'blle polley, III the 
wonls of Lord Wrluht:-

I ••• ,where Ihere Is 81\ exprcss Ita l c­
'HCIlI hy ,he plInlc$ DC 11,,:lr Intenllon 
10 ,ciCCI 'he low or Ihe conUftCl, it is 
dJ(nclIll 10 scc whpi quallncollons ftrc 
possible, provldc:t1 Ihe Inlcnllon ex­
pres,sed Is bOil" fide pnd legnl, oml 
pfovillcd Ihese '5 no reMon ror ovoid· 
Inn Ihe choice 011 Ihe »rouod of Jlub­
IIc rolley .... " 
\';111 Food Prodlleu I"r:. v . U,ws 
511'l'l'iIl8 Co. Lui., (1939) AC 277, 
290 (PC). 

I S, In the IIhse nee of all exprcss sin te­
J111~ nt abOli1 Ihe covernlng low, Ihe In­
ferred Inl enllon o f Ihl! porlles deter-

1. Uule IIW Is fUflher eluc ldhlCd by Dicey 
In the stlh-rules. SUb-rule (1) ( cads : ~ 

" Suh-rulc (I) . When Ihe tn'enllon 
of the pnlllcs 10 0 COlllrncl. os 10 Ihe 
I"w governing Ihe con tract, I, e)(­
PfI.!SSet.i In words, this expressed In­
Icntlon, In cenerlt), LlCICII1i111 C. S the 
proper law or the conlract." 

• 
mines Ihat low.' The lrue Int c llll o ll of 
the pncllcs, tn the absence of on CX~ 
pr"ss seleclion, hilS 10 hI.: discovered 
by applylnc "soll"d Ideas of busilless, 
convenience anti sense 10 Ihe lnnC\lfl1!C 
of Uu; couirnci II scIC· . .IucoiJs Marcus 
Ji CO. V. 1'11< erelill /,y olll/ois(I!!84) 
12 Q .n.D. 589, 60t (C.A .), In sIIeh" 
cnse, selection of courts of n pnrllcu-
1M cOlllltry liS havlllC jlll'lsdlclion In 
molters IIrlslllt; ullder Ihe eOIlI,'nct I. 
usuolly, bllt 1I0t Illvllrlnhly, be on 11l­
"Iculloll of Ihc Illte nlln" of the pOrllcs 
Ihal tim system o f law followed by 
Ihose eOllrls Is the propel' III'" hy whkh 
Ihey Illlend Ihelr cOlltl'llCI til hI! go v­
crnt~d . ) lowc.'Vcf. Ihl.!. Incn.:. selecllnn 
of n pllrll euluJ' plncc fur subJnlssloll Iu 
Ihe. Jurisdic tion of the cuurts o r for 
Ihe conduci of urhllrallon wllJ nOI. In 
the ubscncc of OilY Olher rclcvunl CDn ~ 

neclln!: fll clor wllh Ihat place, he suf­
OcJcnl 10 draw all Infcrl!ncc us 10 Ihe 
Inlcnllon of Ih" parll e s 10 h e Goverlled 
by Ihe 6ystCIl1 01' l aw pr"vIIll!nt III Ihlll 
ploce. This Is spec lully so III Ihe 
c,,~e of urbl lnltioll, for Ihe sclecllon 
of Ihe plnce of IIrbllnllloll lIluy have 
lillie slenlOeollee where 1\ Is chosen, 
as Is onen Ihe elise, wllhollt rCCllrd to 
ony relcvonl or s l(;Jllllcllnl link with 

2 . Dicey' s sub-nIle (2) M rule 180 relltls :: 

"SUlH\lJIo! ( 2) . r \ V hcn IIh! Intention 
of Ihe pllrli~ IU n COllira IJ t with f C­

£ufd to Ihe JIIW govcllIinp. Ihe CUII ­
,,'OCI Is not cxprcssl:d In wortls. 
Ihc.lr int cntiun Is 10 he Iltrl~fI'CtI I·rolll 
the ICnllS alltl I1l1lUrc or the 
COnlfac l, fUll..! from thc f,.cncml cir­
CUHlslnIlCc.'i o( Ihe ~n :-: c. fi luJ S\ldl In­
( c rred illtcllllcJIl li clCnnincs the 
proper JII W of Ihe Cl lnlfll (; I.·· 

• 
Ihe pluce . This Is particIIlllrly Irlle 
whon Ihe ptoce of ItCbllralion ts nol 
chosen by Ihe pOrlles Ihemselves, hill 
by Ih~ orbllmlors or by an olllsille 
Iwc1y, IInll Ihal 100 fot reftsons 
unconnected wllh Ihe conlfllci . Choice 
(If pinel! for suhmlsslon 10 jurlsdlclloll 
of CourlS or for urbllrlliion may Ihlls 
pcove 10 huvc lillie rolevoncc for dl'llw­
Inl! lin Inference as 10 Ihe governln!) 
l uw of the con1Cocl, unless 8upporled 
In Ihol respeci by Ihe re81 of Ihe clln­
trlle l ond the surroundlnc elrculU­
~",nces . Any ~ueh clause mustlleces­
sarlly elve way 10 slroncer Indieullllils 
III rellllnl to Ihe Intcnllon of Ihe pnr-
1I1! • . Sce 'f'I1~ F.hll/(ll'/l, (1958) I All 
E.H . )33. 

Hi. Where Ihe parlles huve nol ex­
prt;ss ly or Impliedly selecled Ihe 
propc r low, Ihe cOllrls Impllte fill 111-
le'lIlol1 by 1I1'I'Iylnc the ohjeellve lesl 
10 delennille whol Ihe pfll'lies would 
hu'Vc ns JUSl and rcnsoJlftblc persons 
Inl e nded liS recnnls the IIpplicoble low 
hud Ihcy uppllc<l their minds to Ihe 
'1IleSllon.' The Ju,ICe hos to ,Ielennln!! 
Ihe proper low for the portles In such 
clrcumSlunccs by pulllng himself III 
the. plncc of.o .. reasonable fllnn' I . lie 
hn.' 10 .le!Crlllln" Ihe IIl1enlloll of Ihe 

J . Dh:: c: y' s :i:uh-rul c (3) of rul e I BO fC Mhi;:-

"Sub· ru le (3). - When Ihe IOlenllo" 
"I' Ihe ponies 10 a cOnlrncl wllh rc­
gllrd In the Inw cavernlnc II Is nol 
cx prc ~ :.:c d lind CllIlIlUl he 'lI(crect' 
rWIll the cirCIJI)))i:IOl:CS. Ihe conlnu.: l 
1:-: puvcrnr.d hy the ! ytilcm or lnw 
wilh which .he trllll SUCl ion hIlS 11& 
clOSC5 1 IIJHI most l eal conllccllolI .·· 
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pnrll cs by a~klllU hlmsd ( . 'how u jusl 
ontl rcltsonahlc pc rs lUl wnul<1 hove rc· 
l!nn.1cd the prohlem " t Tile As.H~l/liu"e 
(195<\) 1' . 150, 1'16 (C ,A,) ; MOIIIII 
Alvert lJoro ll/:1I C,,,,,,cl/ v , 
AU.flraiaJinll Tcmpe,.ollce (mel (icll(!ra/ 
/l/ululIl L((e A.{."III'fIllC'· Snd/~ /)' LId. 
(I \J 3!S) A .C. 22·1, 2,10 (I' .C. ) , 

17. Por tills pllrJlosc Ille pluce. where 
the conlnH~ 1 was IlHulc. Ihe form omJ 
u hJCCI o f the con ll'llci . Ille plucc or pef­
fornlOll Cc . Ihe plIlLI! of J'I.!s llll.! llcC or 
hll s tnc ~s of ll le p:lrlh;~, rc fl~ rcncc 10 
Ilin courts huv ll1 U .Iuri !'dicl ion and sUI.:h 
lIllIer lin ks nrc CX illHlllla l hy the CHUrl S 

to clc tcnnlnc Ihl! !-.yslcm of luw wllh 
which the IJfH1 ~aC li o ll hns lis c Josc~ 1 
(\I\(.1111051 rcal cUllIl ct.:: llull . 

18, 'fho po~ ili on In Ihese respec l s Is 
SOIIl.1Il0ri.'\L'.O hy Ihe Privy Coull c ll In 
A1uIIII' Af/lc!rt nt/ro ug h CC.llul c i/ v . 
A 11.\'/1"(110 .\';011 Tt'IlIpc:rOllct' tiff" (;'-"(1'111 
MIIIII'" Lift' AJ.I'II/'{Jllce Sacicl)" Um­
ill'd , (1938) A .C . 22,1111 2-10 ,-

" Th e prupl!( Inw lIr th~ cOIHrucl 
IIll~allS tll al law which 11~ l! English nr 
lJlIil!r COlin Is til IIpply ill delermin-
11Il! the nhll!!nllon~ ulHhH tho 
cOlltrnct ... . h 11l;IY hl! Ihilt the p .. nics 
huvc in I Cfl ll ~ ill IlIdf :lpfl:l!mI.!IH ex­
press!.!I' what 1;1\\/ Ih l!y Illll~ lHlllIll IlV ' 

ern, and III Ihal l.:iI!'-O prima fudo Ihei r 
inlCnllun will he I.! ll ectulllcu hy the 
Coui I. Uut in 1Il1l:-.1 CII~l~S they l10 
1101 do so. The p:lfllcs lIlay 11111 hilvc 
IhollUlu (If Ihl~ 1I1i1 II CI at .111 . Then 
th e. COlll1 h ilS to ""pIli !.: illl 1I11I:nll oli. 
o r 1<1 tI!.:l crll1llh.! fllr the r Ol( li c~ w hlll 
I" Ihl! proper law which. II~ .l1l ~ 1 lind 
I"\~ a ., nn l lhh; r \"·I"Sllll ~. Ilw)' o"VIlI ur 
wu1l1t1 1I ;lvc illl ~ IHlcli I f th\:y hill.l 

• 
IhuuUhl nbout (he qur-..slic)I1 whcn Ihcy 
nlhdc th e conlntcl. .... . 

19, I'ropor low Is Ihus Ihl! law whIch 
Ih" pnrll es hnve expressly or Impliedly 
chose l1, 01' whi ch Is Imputed to them 
by rcn .l.iull ·"f Us closes I Olllt most Inll­
Innt l! cU llll e~ lI o l1 willt the cOlllrnc l. It 
IIlU."" however. be clarlned IlInl (he 
express ion 'proper Inw' re fer6 10 Ihe 
sul>slallilve principles of Ihe ,10ll1csllc 
IlIw of Ihe chosen syslem lind not to ' 
115 connlel of InWs rules . The luw o f 
conl/aCI Is not "ITecle,' b y Ihe <Ioc­
Irlne of renvoI. Sec Dicey, Vol. II , p . 
I I (,.1. 

2 n. III It cnsc such AS the pn~~cn t. the re 
Is itO need II) draw oily Jnfcrcllcc abuul 
Ihe lulclltion of the pculics or 10 lrn ­
JlIIl e nny Inlcnlloll 10 Ih",", for Ihey 
have c lenrly Uilli cnlcgorl CI\lIy s tlpu­
lulc(1 Ihal thel( conlrncl , m ode In 111 -
din 10 hI> pcrrofllled In 11)<lln, Is 10 b e 
cover ned by Ihe 'lows In rorce In In­
dl,,' IIIl1I Ihe eourlS II) Deihl nrc 10 

' hllve exclus ive Jurls<.ll cllollill 1111 mOl-
101'5 IIdslnll under Ihls conlroel' (eI.7) . 
'fhe co rliinol lesl sUJ;ccsl cLi by Olcey 
In rule IRO Is Ihus rully silllsiled. 

21. As rcc.otltls the govcrnlliC Inw of 
IIrhlirallo ll, Dicey slIYs: 

"I(ule 5[\, - (I ) The vulldl lY, cf(cci 
IUll.l Itll crprclalloll or 011 nrbllrmlon 
IIcrCClllcnt nrc covcrnw by its proper 
Illw. 

(2) Th e In w CCJYc rllillg lIfhillllllon 
pl ucccdlllgS 's Ih e Inw chosen by Ihe 
parlh!S. or. 111 Ih~ uhsellcc of ngfcc­
n H' nl. the 111\\1 "f Ihc CO\lIl IlY in which 
th e ;uhill"lliioll Is held ." (V ol. , . 

• 
1' lIg05 53'1 - 535) 

11, The pr lndple In rul" 58, us 
fOf Jllululed ~Y Dicey, hns IWO aspeCls 
~ (0) thc l aw governing. the p,rlJllrullull 
lIt:fcclIlcn l. IlHIIH~:ly, li s proper haw; lilltl 
(b) Ihe Inw C()vCflllng Ihe ,:olllluCI or 
(he m\Jlllnll oll, namely, lis proccdurul 
Inw. 

2:\. The prop"r law CJf Ihe IIf~lirnlion 
ngrcCJnClll .Is nonllull), the some us the 
proper low or Ihl! conlrael. Ii Is only 
III cxcepll onnl cosc s Ihnl II Is nOI so 
even where the proper IIIW of thl! con~ 
IfOCI Is expressly chosl!n by Ihe 1'1"'" 
II cs. Where, IlowevCf, Ihere J~ IlO cx­
IlrCSS choice uf the Jaw [;ovcl"nlnu Ihe 
coniine. OS " Wlllil e. . or Ilu! nrhllral lun 
U{!rCC IHenl HS such. it pn:sullll'lIon 
mny nrl6c 1111\1 the Inw of Ihe cmmlr), 
where Ihe Hrhllration Is lI ::; rced (0 be 
helll Is Ihe Pfup.:r )uw or Ihe IIrbllru­
lion nnreclUcnl. Ilul Ihal 16 only n 
Icl>ullible presulIlptlon . Sec, Dice)" 
Vol. I, p . 53\1; sec Ihe (.bsefvullon III 
lVilltwol'ti. S tn'", / ::,Wlcs (/If'I/I el,,:,,­
I~r) Ltd. v. Ja lll es IHille,. (\C. Pa"'HC,..f 
U ll., 1970 AC ~8J , 607, 612 lind (16). 

24. The v ol hilly, e lTcel lind Inlerpre­
IHlIon of Ihe Iubilrnllon oc,rccmcnl un) 
Governed by li s proper Iilw. Such IlIw 
will deci!lc whelher Ihe nrhllrmlon 
clause It; w ide enough 10 cove r the 
dl spulC t>e l wcCIl Ihe PllrlleS, SlIch IlIw 
will Ill s" oflllnllrily ,Iecldc whelher Ihe 
nrblirniloll cl iluse hinds Ihe pllnles 
even w hen Ulle of Ihem ullcCl!s Ihal 
Ihe COlllrnc( J:-; void. or vnltl"hlc or Il ~ 

legnl or lhlll SlIch COll i mel hilS hel~n 
dJ ~chorucd by hn!lt.;h or frll Slllltlon , 
Sec /J ('YII/on c{ AliI'. V . J)urWill.f, f .ld. , 
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1 \.I~2 (I) All E.r< . 3)., . The proper 
law of ,"hllllll ion w ill also decide 
whClhcf the IIrbHrrtlion clallse would 
cqllllily upply 10 n dlfferclIl conlrncl 
between Ihe sallle (1Hrllcs or he:twccli 
one. of Ihose porlles nm.J a Ihlrd 1l0f1 y . 

15. The p;lI ll es have Ihe fre<>dom 10 
c hoose Ihe lo w (loveflllolC nn In lerno-
1I01l01 comlnerclul orll li rn li o n ncree­
Illent. They Illay choClSe Ihe sull&lan­
live l ow Covernlne Ih e arbllrnllon 
o!!recmt:n l os well uS Ihe procedurnl 
law coverlline Ihe con<luci of Ihe nr­
" ll rllll oll. SlIch c hoice I~ exercised el ­
Iher expressly or hy Io>pll col lon. 
Where Ihere Is nO eX l,ress c hnlce of 
Ihe Inw ~Ilvel"llinc Ihe COlll roel as n 
",holll, or Ih" orhll ra ll on a!)rccmenl In 
llufllcu1nr. then.! I s, In the ahsence of 
lilly con trary lu(lI cn Ii On, n prcs\llnp~ 
11011 Ihnl Ihe pa rllcs h'lYe IllIe l)(lctll hul 
III" prope r low of Ih e COlllrnc l as well 
us Ihe )nw Covl~ "ll l ng the arbl1rnllon 
IIGn~c ln c "l Ilrc the same os the l aw of 
Ihe COli II " y III which Ihe orhli roll oll I ~ 
ugrcc(J 10 he licit" O n Ille o ther hund, 
where Ihe proper law ur Ih~ conlrncl 
Is expressly c hosen hy Ihe pOllles, us 
III Ih e presco l elise, SlIch law musl, In 
Ihe nbsence of nil unmlslok nb le Inlell-
11011 10 Ih" cOll lrary, govern Ihc orbl -
1l"il11 o ll flUfCl!llJon l w llkh, (hOHCh \:;01-
'ul ernl o r HlH.:lllory 10 (he lIlaln con­
(rnel, J ~ nevertheless II phrt of !ouch 
conlroCI . 

2(', Whereas , os ,hlled above, 11m 
I' mpc r Inw of arh llrall o11 (I.e., Ihe SII I>­
SllIlIllvc Jaw uuvcllllllll urlllllllilon) de­
lermill es Il l" \,oll. lil y, cffec i ol)(llnl(':r­
pn,:,ulI loll uf Ihe IIrbl lnlliuu "r;"~~(:I1lCnl , 
11Il! nl'hlll'1I11(1) p rocc.c{lInCs (tn.:: COn-

• 
dueled, In Ihe IIh!oitH L:C of HOY ncrce-
anenl 10 Ihe con'fury. In accurclnnco 
wllh Ihe law of Ihe cOllnlry In w hi ch 
Ihc orhllmllon Is held . O n Ihe o lher 
hnn", If Ihc pHnlcs have spllcl ll(:nll y 
chosen Ihe l ow novcfl1 l lll.l lhc conduct 
Illlil procedure of h .. bll,-"tton. Ihe IIfbl ­

'rullon proceedl nus will he cUiutuClccI 
In ncconloncc willI Ihnl Inw so 10llg 
AS Ii Is nOI COnlrllry 10 Ihc pllbllc 
pollc)' or Ihe Illltnclhiory rctjulrc me nls 
of Ihe law of Ihe cOllnl ry In wh ich Ihe 
nrhl lrOlltln Is hc lli. If no such cholec 
has be"n Illlllie by Ihe pOrlles, ex­
pressly o r hy neees snry ImpllclIlI un, 
(he proc~tllIral U!\peCI uf Ihl..! conduct 
of nrbllntUOIl (us lll slln l,! ui shmJ rrom 
tile: suhSlllnll ve IIurcemenl 10 arhltrntc) 
will be "clcrmilled by Ihe IIIW of Ihe 
plnce or selll of "rhll .. a llllll. When~, 
however, Ihe p"r""s hove, 11 5 tn Ille 
In SllIlI1 CUSll, gllpll lOIe" Ihlll Ihll urbl ­
I rCil lon lh; twccn th em w lH he con­
tluCICtl in accunlllll (;C w ith the ICC 
Ilul es , th ose rules . heine In Illllny rc ­
speC!!t !lcir-conllllnc(l or ~clf- rcl.! lIl l1l-

1113 nncl cnnslll ulinn II contractual 
c.,de of procIlllurc, will Govern Ihe 
co.HIIICI of Ihe ;1I"hi I nil 1011, CX':llpl In­
sofor ns Ihey clln ill e l wli h Ihe IIl:In ­
(tlltory rceJlllrClIlclIl S of the, proper law 
of urhl lflll iOll , or of Ihe proccdurfll Inw 
of the s~n l uf iuhll fmlon, Sec the uh­
"" .. valhltl of Ke .... , 1.1 . In /l al/A" Md/II/ 
v . IId/i"iA"/ Tecllll/k/ SA, ( 19113) 3 ~ II 
E .H. 428; See .. Iso Cmig, }'lIr/( a"If 
Pall/sSOI/, }1//.' m(l/i/Jl/lI / e lullllt}.,. /J/ 
COlllfll(rCe A ,./JUr(ll/oll, 2nd cd , (1 990), 
Tn Slh.:h IHl eX 1l!ll1 the nppltlprlilic 
court s of Ihe ~c al o f UI hl lralloll. whleh 
10 the pll~ ~elll cas!.! nrc th e cu m pl.!lcn t 
J ': Il:!II~h courts, will have .llIrl s(IiCIlIHl 
In Jl~ !<ollCC I o f pro(;l'dut'ill mailers COIl -

• 
ccrnlnu (he conduct of nrhitro.l loli. nul 
Ihe overrl(\I nll principle Is Ihol II", 
conriS of Ihe coun lry w hose subSIOIl­
li ve lo ws covern Ihe orbllrullon ogrco­
menl nrc Ihe compc lelll courlS In rc­
' llCCI of ull muliers orlslnll undcr Ihe 
Ol"hllrllilon IIcrccmenl, and lI ie Juri s­
diction exercised hy Iho court, of the 
seal of nrbllrallon Is merely COIICllr­
rCIII and nol exclusive anti slrle lly 1111>­
Il cd In mallCrS o f procedure. All o lher 
mnllcrs In resj>cci of Ihe arbllralloll 
aerce ment foil wllhl,, · Ihe exclusive 
cOlllpele"ce of 11m courlS of Ihe coun­
Iry whose Illw.< covern Ihe arbllrnllon 
"creemclll. Sec MlIsllI & (loyd, Com­
lIIuc/al Arbi/rallol/, 2nll od. : Allcll 
Hcllfcrn 0011 Morlln Hunler, l..CIlV &. 
Pracl/ce o/ III/emo rio l/al Coml1lerc la l 
A,./lilr(lliol/, 1986 ; Russel on Arllllrn­
II UII, Twcll lle lh ed., 1982 ; C hesh ire & 
N orlh's Prlvnre II/uma//o/ill i /...aw, 
cI"vcnl heel . (1987). 

27, The proper law o f Ihe con lrOCI In 
Ihc prescnl cnse be lnll expressly Stlp"­
Inletl 10 1m Ihe In ws In force III 1111.110 

Illid Ihe exclusive Jllrl s(lIcliOn of Ihe 
COllrlS lri Deih l In all mailers ariSing 
IIIlller Ihe conimci hov lll!) been spe­
Gilleally occcpled, Ililli Ihe paliles nol 
hnvlllC chosc n expressly or by Impll ­
call1lll a IIIW IlIlferc. lll from Ih e Inlllull 
l aw In H![!Ufd 10 Ihe anreemellt COIl­
",llled 111 tho IUI)I In1lloli clnusc, Ihe 
pHlpc r low Governlnc Ihe orblimllon 
"crcclllcnl Is Inflced Ihe low In force 
I n Jlulln. null III(; cOlnpctcll1 courls uf 
Ih ls cOllnlry IllIlSI Ilcccssorily havcJ II­
rlslllClinn over all mailers concern In c 
hrhllrilllfl l1 , Neither th e rul es of pru­
cc tlun.:. f(u' Ihe C(mdU(;1 of nrbl lnHloli 
CfHlI (/IL:l uaHy {' !l nsen hy (he p,u'li cs (Ihe 
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ICC Hules) no r Ille III1Uldlll(lI), rcqullC­
menls of Ihe 1>fllcc,lure followed III 
Ihe courts of Ihe coulliry In which Ihe 
nrbllral\oll Is held can In filly lIlonller 
supersede Ihe ovcrrldlnc jurlsdlc ll on 
(lnd conuol of ahe lulilun luw und lhe 
J ndlan couns . 

lao T hi s men us, (luc.sUons such os th t! 
jurl6l1lcllOIl of Ihc II fhll rlllor 10 declolc 
a pnrUcul ct( L,.s ue or the. con llnuuncc 
of un nrbHrnlion or Ihe fruSlrulioli or 
the Ilrhltrnll o ll It~mc lll cni. li s vaIlOIl), . 
effeci nlHI IlIl crprclllllon ore Ile lc r­
milled cxeluSlvely hy Ihe proper IIIW 
of Ihe arhllra ll nn ugrcc lllclll. whh;h, 
In Ihe pl cscnl eilse , Is Jndlan L.IIW. 
T he procCtlurll1 1I0 \VCfS lind dulics or 
Ihe arlJllralors. 1I !<i for example, 
whclher Ihcy Inus l hcar orR) cvl d CIl(;C, 
wheth er the ev idence o f one purly 
,hould he reconlc" necessarily In Ih e 
prCI>Cncc o f tile ot her pari )" w hClhcr 
Ihere. Is n rlghl of cross -cx l1mlnnlloll 
of wllll~ Ssc!-; . thc spec ial requirements 
of notice . Ihe remedies nvullilblt..: 10 U 
pnrly In rCsl'CGI uf sccllrlly for CO"I~ 

or for di scovery cle. nrc 1\\ all e n, J'CUU­

luted In Rccontnncc with Ihe ru les clH) ~ 

sell by Ihe paliles 10 Ih e exle nl Ihnl 
Ihose rul es li re IIPl'lI cn!>le nnd slI fIl­
c lenl and lire nOI repugllnnl 10 Ihe 
rcl)ulrclllenl~ nf Ihe procc<lurallnw lind 
practi ce of Ihe :-;cal of IlI hHrnliun . The 
concepl of parl)' tlul011wny III JnlcJ'l1 l1-
Il onol eun lruel s Is rC' l'ecle<.1 hy 11 11 sys­
le lllS of Inw so fur liS /I Is nol InGul1l­
pallble w ilh Ihe propc r h\lv IIf Ihe 
con lracl or Ihe 1I111111lulOry proce(hlllli 
rul es of the place where Ihe lU hlln' ~ 

tl on Is ftUrccll 10 be. cOl1lhlClc<l or any 
overrhJlnc publi c po licy. 

• j \ 

-- . 

29. The urbilrnllon nurcclllcni con­
Inlllc(I In Ihe arbllru(l o lI "Inuse In 8 
COIHrocl Is oncn re ferreLl 10 liS 11 col­
liI,crill or ftncl11nry conl rnet tn relnlloll 
!U the lIluln cOlltmcl o f w hic h II forllls 
II I"III. The rcplldlotlOIl or hrench of 
the m nln conlrRct moy nol put nn e nd 
to the nrbllnllion clllllse w hi c h IIllghl 
slill survive fur lllensurlllg the clnlllls 
nll s ln t: Oll t o f the hrencll line! for de­
le. mlnlne Ihe mode of lhelr scllleJncllt. 
Sec IIty",ml & Allr. v. Danvir.s, LId., 
1942 (I) All U.Jl. . 337; nr'III'" Vllikall 
Sc /a ifj/Ja ll U",I M asclo//l eltfabrlk v . 
SO lillt Illt/ia SI'/I'PI1l8 CorplI ., 191! I (I) 
All E .n . 289. Sec Also Muslll & Boyd, 
COlllme,.c ial Arbitralloll. 2 1Hf cd . 
( 19R9). 

:10. T he nl bllrnllon ncree m e nt may 
prov ld" lhnl oil <llspules whi ch may 
aflse l>clween Ihe pnnles will be re­
ferred to ofhllra ll o ll or It IIIny 11fOvhle 
Ihlll a panl clIlor dl splIle between Ihe 
pllfll e~ w ill he s lIl>lJJllIccl 10 lhe Jurls­
dl ell oll o f II pUril eu lor IIrbllrlllOf. The 
nrhllrnll oll c10ll se IlIl1y Idellllfy the or­
bllrnlor or nrbltrnlors and Ihe plnce of 
nrbllrollon or II may leovc slIch mnl ­
ICrS to hc (/etcfl lllllCd by rccourse 10 

Ihe lIIuchlllcry of nil Insiliullonnl nrbl­
lIull on, such os the ICC, or Ihe Lon­
d on COUll o f Int crnu llollnl Arl>lIruUon 
or Ihe AlIlcrl cnn Arbltrnli on A ssocia­
ti on or sllllll ar Ins lllllilons. 

:'1. C IIIII S" 27 o f Ih e Geneml Tenlls 
of Ihc C()nlrn cl ~hows Ihlll /I \Yos Ihe 
Inl cll tl on of Ihe PQI1J es Ih nl (Ii Sllllles 
wi th n forele" conlral' lOr sllollld be 
rcfr.n e-d '0 nlllilruli on In accnnla llcc 
w llh th " ICC Hlll es ; w hile (li spuies 
wit h Jln hullnll ,!uulrnClor should he 

• 
.e lllc(1 by nlbllmllonlll New DeIhl Oil 

fill :\\J hoc hasi s. 

32. 'rill' ICC nlll "s lire Illu,le spcCtO­
elllly uppll Cllhlc In n:spcc l of dlsp"l es 
willi a forcl!!!) confJaCl Or lJccuusc. of 
Ihe spcdnl IlIHurc of Ihe cOllt rncl. One 
uf Ihe pnfll cs 10 such It COl lirilcl uclllg 
R forete " er, quesll ons of prlvlHC Inll' r­
n all ollal IIIW (or cOlll1\CI of Inwsj Ilia) 
nrl sc p"rllculurly R~ rc~nn's nrhllral 
proccl!4.lIl1t;.s cUilducl('.(1 In u forc l ::;n h!r­
.-!lory . In n :::;pccl of 1111 1 1\(11 lin COf1-
IrHe tar. Ihc Irullsactl on os well os the 
di spute se lllelncI'\( process nrc co m ­
plclely locllll se Li III India ,,"(1 III Ihe 
Il1dl ;: m leunl syste m nlld thcrc Is no 
scupe fOf Jnlcd c lcnce by Q forcln" sys­
lelll o f low wllh thc IIfbllrlll proceeLl ­
Ings. 

33. Au Inh;runll onul (.:ommeJ'ctlll or .. 
hltrullt)n lIeccssnrlJy Involvcs" t'orc IJ!1l 
e lclllcll l giving risc 10 qlll;sll ons liS 10 

Ihe choi ce or IIIW nllll Ihe jurl s( II .: lI oll 
of cOllrls . Unlike III Ihe e ns" of pcr­
sum, helo llglng 10 Ihc ::;OlllC ICUIII sys­
(em, contrneilial rcltlllQl1 shlps hetwcen 
persons h clo llClll1l 10 (lifferelli lecnl 
sys le ms IIlOY U1 vc rl sc 10 vllrlous prl ­
vnle Inl efll llil o llal hlw <t"e~lIllll s sll ch 
us the "Ie ,,'ily of Ihe nppllcable Inw 
nnd Ihl.! compclcill furu m . An uwnI'C.1 
rendered I II the IcuIIOJ-Y of n fOlL: lgll 
Sinle ""IY lie re/!nnl.:d uS n (1llllles lie 
IIwllr" III India where II Is sUllehl to 
he enfurceLl hy reasOIl o f 111(111111 IIIW 
beln& !ht; proper lnw l.!OVCfllll1 g Ihc 
nrhllrall u l) On , cc lI1cnl In lerms of 
w hich the Ilwanl wus malic. Th~ For­
eign 1\ ward s A(:t. Incw pllfullng Ihe 
N ew YOI k COl) velll illu . h~avcs 110 .. OCIIll 
for dnllill Olt Ih {~ politI. 
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3~. Thc ICC !tlllc S I'rovhlc for sellle­
)l1cnl by orhllrallo ll of bllslncss tlls· 
pules of Ull lnlcrnullunal chorLlc ler. 
·rhey furnIsh lIn IIISlllullonallsed pro­
cedure or nrhHrhlloll. TIJCsc Rule» be­
Inc II self-conlalllc,1 ur a self-regulal­
Inu code. they opcrol c Oloru or less 
In.lep<:nll,,"l1y of jll.llc1111 IlIlcr(crellce 
ill Ihe COIl{hICl of nrl>llrnUon. cxccpl 
in so far os Ihey conlli ci wllh Ihe mnn­
,Ialt.,-y rcqulfcmcnlS or the governli12 
sySI"'" or II", proper 1I1W or Ibc proce­
(lUI'''' law of the pluco or nrbJlrnlloll. 
PnrlY-QulOnolny In Intcrnnllonnl busi­
nesS Is Ihu . Ihe t:"I.llnll princ iple of 
lile sc lf- rct!uJntlog, ll\cclUUllsOl cnvls­
"Ced by Ihe ICC nules. allll Illlerfer­
enee by OilY C Ollfl wllh Ihe oelllill con· 
Ollel of nrhllfflii oll Is 10 a large exlCIlI 
uvolde". 

35. The .IIIT"r,,"ce be l ween on 0.1 boc 
cHhlll' fl lion und '1Il Jn sillullollol urhl ­
In ili on Is nol n dlrfercnce l>clwccn one 
system o f Inw nlld nnoiller; (or will ch­
CVl! r Is IIlc proper I"w which GOYCnlS 
cllhcr procec,lInc, II Is merely Il .Hf­
fcccncl!. In Ihe U1Clhod of nppolilimenl 
und C{)lHlucl of lIt'hilrnlioll . Ellher 
mClhod Is oppll cllbh: III nn 11l1.:J'IIo-
11011111 aJ'bllrnllon, bul Ilclillcr Is delcr­
IIllnUllvl! of Ihe chan,elcf of Ihe fe­
suH"nl uwnnl, Ilnmcly. whether or nOI 
It as n [U(e ICIl owun1 us lIellnetl ulldcr 
11Il! FurdUIi Aw,ml. A CI. 1961. 

36. Whe t''' Ihe IC C Hulc~ apply. Ihere 
Is cene (j,lIy lillie neetl 10 IlIvuke Ihe 
pmcc'luJ'llI Illnchill cry o f OilY lCC;l1 sys­
te lll In Ihe OClun) conduc.e o( orhll,.o­
li on . These !tllle. provl.le fur Ihe sIOh­
mlss lo " of rC'llOCSI fur arhllrOiIOlIl. Ihe 
IIppotnllHl!nl of IIrhllrnt(lrs. I;hallcnll~ 

• nf!nlnSI Ihe. uPI .nlnllllcnl. plendlnns. 
procedure, sclcclloll of Ihe pl nce of 
Illhlll"nlton, ICflllS of I cfcfl:n &;c. (line 
IIIllIl for IIwUl'd. cnsl, Dnalily IIl1d CIl­

f urt::cnl.llll.y. and slmllur mllilers of 
proc edure (Arllele II ' of Ihe ICC 
itul" s). The pIIl'll es nrc free ,,,,!i cr Ihc 
ICC Hults I() .lelenllillc Ihe law whi c h 
Ille nrbllnllo l' shall upply 10 the Incrlis 
of Ihe tll <pule. In Ihe Ilh~cnce o f ony 
s ,lpult,IIOIi by Ihe panics liS 10 Ihe "1'­
rllCub1c low, the nrbllralors mny npr 
ply Ihe law des lll"<ll ed liS Ihe proper 
Inw by Ihe n"le. of Cnnlllci Wilich 
Ihey deem 10 he III' propriall! (Arliclc 
13 (If Ihe ICC n"lo,). These IIn.1 
OIlier pn:>vlslollS CUlllil l llCti III thl) ICC 
n ulc.s IIln kc 1111;1)1 II ~d r-rulllai nt.~t1 HIll1 

sClf-rCllulutlna s),slelll. hul subject 10 
(he ovcrrl c1lll l.! puwer:; of Ihe IIppro­
pi IUl e Illllh:mlli ( 'I) l:oufl~ . 

37. A '[ofc ll}1l IIw Hftl'. liS ,h:fin c.d nn­
,IeI' IIH~ F ord gn A Wllub ACI. 1961 
IH e lm s nn IIWilr(1 malh.! un or lIf1cr 
1) .10. 1960 un 1Il1Tcn~ nccs IIrl.sln& hc ­
,ween persons CHII of ICUIlI rc latJon­
lihlps. wht~ lh c r conlrll clUnl or 1101, 
which Hrc COilS hie fell to lH! COJlllner­
clol under JIm h,w In force In Indln . 
Tn 'IIIIIJlry os <I f" rclUIl award IIllller 
the A CI, Ihe IIWll fd sho1lld have heen 
IIwdc In )ltlrstHll1 (:c (I f Ull anree lllcni In 
w"UIl:.! (or ulhit rallnu IU he govern ed 
hy the N ew Y Ol k C OUVCllllol\ 01\ Ihe 
H.ccuf!nllioll IIncl Ell fon::cllIcnl of FnJ'­
l! lno Alhilrnl Awanls , 1~5 8. (tl1I1 nol 
10 be Go ve fl H:l1 hy the law (II' )l)(lIu . 

~ . Sec ICC J:'lkx 0/ ArMIIiI/ joll, PJHK; 
Scc nl so C lut!!. I';tf )\ lind Pll lI ls:iOIl . Jrl· 
tenultlOllll1 Cllwl.iJcr c'l.f COlUIII C"Cc Ar. 
IdtrlltlrUi. 2 1111 cd. (l 9!J{1) . 

• Flullu;nnorc such an uwanJ shoull.! 
hnve heen madt! oul~lc1e India In lhe 
Icrr!lUry o f u foreign SIRle nollned by 
Ihe O oyernllleni or IndIa as hovllllJ 
mo.le reCiprocal provisions for en­
(orcemenl of Ihe Conven,lon. These 
lin: Ihe condilions which muSl be sol­
Isllcd 10 '1u"llfy an nwu)'d 8S 0 'fo)'­
clC" IIW(I ... I· (5.2 rcad wllh 5.9) . 

38. All nwo ... 1 Is ·forelgn' 1101 me rely 
bccouse II Is modc III Ihe Ic)'rll o ry nf 8 

forelgll Sll,le, toul because II Is mutle 
In such n Icrrllory on 00 orlJlIl'lulon 
IIcreCIIlC'lInOI Iloyemeo by Ihe IIIw of 
I III II o. An uword mntl" 011 on arbllra­
li o n "Drccmenl coverned by Ihe low 
or IIllIIII. Iho uCh rCllclercd oulsltlc In ­
<lin . Is C,lIruClccl by Ihe SAving c loll. " 
In S .!I of Ihe Fo)'elcn Awords ACI allll 
'Ii: . Ih l!l'crom. nol Irenled In ]n(lIu ns a 
·fu re len aword' . 

:19. A ·forel c n aWArd' I. (. uhjec l 10 
liec lJoli 7) I'cc.o&ul sed find cnfo .. cc ­
flhl c In lfuJln 'liS i[ It were on uw unJ 
m o<le on 0 moiler I'Cferrccl 10 orbllrn· 
lion III Intllu' (SA). Such nn owo",1 
wiJI he ordered 10 lie filed by n com­
pelelll conrl III Incll" whIch will pro, 
nlHlI' CC jutlcmcIII according 10 Ihe 
uwu ... 1 (S .6) . 

4(1 . Section 7 of till!. FoJ't! Juu Aw'lIds 
ACI. In cons onance wllh Arl. V of 
Ihe Nc w York COllvenllon which Is 
sci ,cdulcd In Ille ACI. specilles Ihe con­
(liti o ll s under whi ch recognition lind 
enforcclllcni uf 0 forc lgll uwurd will 
he re(used nl Ihe requcs i of n p"rly 
HDainSI whom Ills Invoked . 

4 J. A fun.:. Jnn rl\vnrd will nol he CII · 
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furce ,1 10 1",11 " If 11 Is proved by Ihe 
puny ngolns' W h O l1l ~I I s soul!ht 10 be 
enforcc~l Ihul the p"rU cs 10 Hie agrcc­
menl were, under the law uppll cnbl c 
( 0 them, under some Incnpnclly, or, 
Ihe IIgl eemeol WIIS nOI vlllld under Ihe 
low 10 whi ch Ihe ponies Iwve sub­
Jeeled II, or, In 11 m nhscncc of oily In­
(licoti,," Ihereon, untlcr Ihe Illw o f Ihe 
place of urhllrnllon; or Ihere w(t$ no 
due compli ance wllh Ihe rul cs of fllir 
henrlng; or the flwnrd exceeded the 
scope of the subJl1l ss lon 10 nrbUruUOn; 
or Ihe ct.JJuposlllull of the nrhllrn) nu­
Ihurlly or II ~ procedure wos 11 01 In nc­
corclo nce wll h Ihe ol!recml!lll of Ihe 
purtics, or, fall III!: such IIc reclm:IlI, wus 
nol In Dcconlullcc vv' hh Ihe luw of the 
plnce of orbllr"llo,,; or 'Ihe nwnrd hos 
11 01 yet hecolll e bludlno on Iho pa.c­
lies, or hus heen sci "side. or SlI spcll(lcd 
by u competent lIulhollty of lho coun­
Iry III w hl d" o r lII"h:r Ihe IIIW of 
which, (lint awnnl wns Innde l

• The 
ow .... d w ill nul he en forced hy n cou.1 
In Ind ln If II Is slI lI s fl ed Ihlll II, ,, sull­
j ecl mllller of Ih e uword Is 11 0 1 cllpallie 
of selllelllclIl by IIrhllruiloll ulldor In­
<1111n low or Ihe cn forcemenl o f Ihe 
IIwllrcl Is conl rary II) Ihe pllhllc p o li cy. 

42. Tile Forc lv n Award s ACI CIlIIIIIIIIS 
1\ spcclfl c provision 10 exC)"d" lis 01'­
e"oll oll 10 whol m ny lie re l!ul'deLi lIS a 
Idomestl c nwnnJ' In tile sense of the 
award havinG- lleclI mnde on un ul'\1l ­
lrullon oCrccll,enl governed by Ihe "'W 
of InLil n, uHllouCh Ihe dl ~pllie \VIIS wllh 
o foreigner :uulthc IIrhllrlllloll was held 
IIlltJ 1he uwanl wus 1I1:u.lc III n forelun 
S iule . 

43, Secllon!> "I' Ihi s ACI ~IIY~ :-

• 
IINolhlnu In Ihl& h c l 'holl 

(0) .... . .. .. ...... .. ..... . .. 

(b) "!lply loony awn'l) I1Htlie 0 11 an 
HI uJlfnllon AcrcClIlcnl governed 
by Ihe low of Indio." 

Such nn award necessarily fnlls ulUJer 
the Arbllrolloll Ael. 1940. ROld .. IIInC­

nllble 10 Ihe jurlslllc lio n o f Ihe Indlon 
COllrl. lind cOllirolled by Ihe IlIdll\lI 
syslem of luw JUS( AS In (110 cnso of 
lillY Olhcr domesll e OWllrd, excepl Ihol 
Ihe proccc,llnCS Ioe ld obrood Alld leod­
Ing 10 Ihe awnrd w ere In cellolu Ie· 
specls nlllcnahlc 10 he cOlllrulle,1 by 
Ihe publi c po li cy on<1 Ihe m ondnlory 
requiremcllis o f Ihe low of IIID ploee 
of IIrbll mUon nntl 11m compelent courts 
of 111111 plnce. 

114. Ills Impo rlonl f(( recoil Ihol In Ihe 
1"$1111\1 cose the )lartl e,. hnvc expressly 
SIIll ed Ih"l Ih e lows "ppllcohle 10 Ihe 
COlllroc i wOll ltl h I! Ihe laws In force In 
I"dl u Olll\ Ih ll l Ihe COllrtS of ))el hl 
woultl hllve exclusive jurlsdlcllon 'In 
1111 "mllors arlslllg under Ihls conlrncl'. 
They hllve furlhe r sIlIled Iha l Ihe 'Cnn­
lruc l shall In nil re specls bl! conslrul:(\ 
nnd /lov e rne,1 nccorcl lllC 10 IIIIlI on 
IIIIVS' , These w ords lire wide cnollch 
I,) c nllulf every '1l1eSII"n "rlsllllluntier 
Ihe cnnlra c l Inc hl(lInc Ih e tllspules be­
Iween Ihll p" r lles ",,01 Ihe m ode uf 
'Clll e ll l<'l li . II wus In Deihl 11101 Ihc 
ncrcu llll.: nt wns executed. The ronn 
of Ihe ncrcemenl Is c lusely relnled 10 
Ihe sySiem uf low III Inrl ill . VllrlllUS 
Ilu.1I1I1l cnn f; tmcl1lS nrc spcclncnl1y 
IIlCnIlOIlC4.1 In Ihe "urccmcnl ns nppJl ­
cnbl e 10 " In nllll')' respcc lS . The 
cOllirac l Is 10 b" p e rformed In ""lio 

• 
w illi Ihe old of I,,"ian work llle n whose 
con4.li tl (IIlS of se rvice nn~ fcculuh!tJ by 
Indi a " la ws . One o f Ihe p.ulles 10 
I he cunlfhel Is A puhltc sectur undcr­
lukj nc . The contract has In every rc· 
' pec t (he clUSC6l &lnd mo~t real con· 
nccllon wl lh the lnllinn syslc. nl of law 
"uti II Is hy lhol lllw IlInl Ihe pOrlles 
hnve expn:ss ly c.vlnced tllc lr tnlcllti on 
10 he h(l\lm.l in nil respecls. The " .. bl -
1I11110n ilc.recmclIl I., contained In onc 
o f Ihe Cl il\I SCS uf the CUHlrncl, lind nul 
In II .scpanll ~ il t;reement. In Ihe uh" 
SC II CC of nn)' Imllcnllnn 10 Ihe. con· 
trary. Ihe l.~ovc rlJlnl! law of Ihe con­
Irll,,1 (I.e ., III Ihe wOlds "I' Dicey, Ihe 
proper IIIW of Ihe cUlllra"l ) hein e ]11 -

ellan law, II Is Ihal syslCIU of law which 
JHuSI Ilcc.cssailly Guvcrn lIlullers COIl­
cc rnln!! IIlhl(nlllo". nlthu\lch In ccr~ 
Inln r"" llecls Ihe law nf Ihe pl "ce of 
al"bl.""lloll mn)' hu ve It~ rc1evnncc In 
regard 10 procedural JIIulh':rs . 

45. Ill s Irue Ihltl :llIlUhllralio ll n1!n~c-
1l1cnl may be "cRank(1 us a collnlcrlll 
or allcill ury COlilrUCI In the sense Ihul 
it survives 10 Lle lennlne Ihe c laims of 
fil e p"rll es ""d Ihe moole of sclll em elH 
of Ihelr dlspules eveo "ncr Ihe IIreoch 
or "CI,,"lI oti oll o r Ihe mllin conlract. 
Bul II Is 1101 on Imlcpellolenl Conll'l'CI, 
Anllil hns no I1lcunlng ful cxhi lcncc ex­
ce l'l III rdatil)lI III Ihe ,.1:>hI5 ""d 11-
ob llili es o r Ihe p "rties lI"oIe,. Ihe moil, 
cOnlrncl. II J~ n procec1 urlll IBnchJllcry 
w h k h Is IIc llvnle" when III Sp"I'" nrl se 
b e l ween !,,,rlles "'e"rolln!: Ihe lr rl:>hl s 
""d Illlhllilies . T he Io,W lJuvc rnl,,!) 
s lI ch Il ghl S "lid IIIIhlllll es Is Ihe proper 
Iuw ('( l ilt.; cnnlllll!l. HIUI unh!ss u tller· 
wise provided, liuch luw governs Ille 
whole CtHllrael IndIHIIIlG Ihe Ulblll"ll ~ 

)::. 
:(J 

~s: 
:ti~ 
~~ 
:::1<: 
0):; 
<=:::1 
:0 0 
rn~ 
~r­
:0 
-I 

 
India 

Page 30 of 32

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



n , 
..... 
0 

.. 
0 
() 

~ 
:n 
Gi 
:!i 
~ 
~ 

~ 
""0 
C 
CD 
C 
0 
}> 
=I 
0 z 
!Jl 
Z 
P 
~ » 
-< z 

'" ""0 » 

C'i 
r 
..... 

it 
~ 
z 
o 
>' 

lio n Rcrccmcni. and parilculR,-)Y so • 
whell IIIC lnolcr Is cOlilalned nOI In n 
scpufnic ncrccmcnl, "lit, as In ,he 
presenl cose, In one of Ihe clAuses o f 
Ihe muln con trRCI. 

,11\, SIUlilOcllnlly, London was ch o­
.ell as Ihe place of url>lIralloli by r eo­
son o f Arll cle 12 of Ihe ICC Itull" 
which rcad. : 

. "llic pineo or nrbUrllllon ,hall be 
fixed by th e Intcrnull ollill COlin o ( 
A.bllnHlon, lInless 8eree'" upon by 
th e pnrtlc:-.s . II 

The parlles had never expressell Ihelr 
Inlention 10 choose London us Ihe 
orhJlral fOHlln , hul, In tile uh1\cnce of 
uny anrcclllcnl on Ihe quc6 l1 on. Lon­
dnn wa~ chosen by 1111} ICC COllrl U8 

Iho plllcC of nrIJllruliou . London hus 
nO sieul neon. connecll on wHh Ihe con­
Ir .. el or Iho pnnles ex .. epl Ihal II I. II 

nCIIII"II1 place and Ihe C hulruHIIl of Ihe 
A.-h llml Tdhunnl Is a rcslelelll Ihere, 
Ihe (Jlher Iwo m embers helnc Ilnllon­
nls of nlc Unlled Sinies anLl Inllio rc­
bl>ccllvely, 

47, The decisions relied on by COIIIl­
.cl for Ihe Sincer do nol sUppOrl his 
Conlenll on Ihnl Ihe mere raci of LOII­
Ilu lI he lnc Ihe pl ace nf arbll",llnli ex­
chulell Ihe ol>crolloll o f Ihe Arhllm· 
11<>11 Acl, 1940 anll IheJurtsIUc lion o f 
Ihe couns In lllllln, In JOllies Illii/er 
,~ Par/llers I-td. v . \\'lJllwonli S"'ct!! 
Esltl lr..r (Mill/cllc .I·ler) Ltd, (1970) AC 
,~B3, Ihe p u ... l es hoLl nOI cxprc~sly 

MulCd which Inw wns 10 cove .... Ihelr 
C(1I11l'aCI. On uu unoly~ls of Ihc vorl ­
o us f uelDes, Ihe H o use of l.ord s helll 

lli al In Ihe Hb:,t!llct: of illlY chilice of 
Ihc. l aw Govern ing IIrhitration pIUCCCtl ~ 

Ings, ahose pn)(;calinl!S wcre. 10 be COIl­
SI(lcrc!.l to be covernell I>y Ihe 11IW of 
Ihe pillce In w hich Ihe IIrhllmlion \\lOS 
he ld. namely. Scot l"nd bccl\usc II wns 
Ihal syslcm of luw w hich WJ)S mos t 
cI ose I y conneclcd wll h I he jlrocceLl­
lncs, Vnrl ous ""k5 wllh ScoIIIIlllI, 
which wns Ihe pine.:! of performance 
o r Ihe cnnlracl, unllll slnkllhly bhowel.l 
11Ial Ihe Ilrhllrnl pfocccdllll:S wen~ 10 
he coverned lly Ihe IIIw of Scolland, 
flilholigh Ih \!- Inn.lorlly of lin; lcurncd 
Lnw LIII'lis (Lords ncld IInll 
Wllherf(lr~e Itl sscnlillU 011 Ihl! 1'01111) 
he-hi IhOl, 1H1~ ln u Into nccounl cl:.rlnln 
Dl her filctors. the COll lrUCI wns (!OV ­
erned by Encllsh l uw. Thill Clls" Is 
no lIulhollly for Ihe proposillon Ihul, 
eyen where Ihe proper llow of Ihe con­
trnci Is ex press l y stll lcll loy the portles , 
'and In thl! uh!\cllt;l! uf ony COll Il'tlfy In­
dlc.nllol1, n IlIffcrclll law Governed nr­
hUnlOon. Tile; ol>sc .. v'lI lon ~ coull,lnc.ll 
In Ihul J'H1UIHCllt ,10 1'01 support lhe 
contenll on lIfGCtl on behnlf of lhe 
Sln&er IhOI m ercly becnuse 1.011\1011 
wns d eslcnnlell 10 be Ihe plllce of ar· 
hllrnl h.lll, Ihe Illw whleh l!ovcruod ar­
bl lrnlirll1 was IlI ffl!renl fWIII Ihe Inw 
cxpres.ly chosen hy Ihe pllfl ics liS Ihe 
p roper Inw of lhe C()IlIruCI. 

48. II Is Ifill! 111111 Ihe proccllllral Inw 
of Ihe plnc" of III'hllrnllon IIIHI Iho 
courts of Ihll' plnec CHIllln l be nllu­
(!clhcr cKchulcd. p;:utlculurly In rcspt!CI 
of lllHll crs uffc c ilnu puhllc po lley UIHJ 
o lher UHlIHlulory I ctl'lln~ml! lIl s uf the 
l ec al S)' sl" '" of 111111 plilce, 11111 In n 
prncc(':tlin[! s uch as the (ln~ sl~n l wlth.:h 
I s inll~nt1ed 10 he l:OItI(oll L!d by II !'iel 

• of con trllctun) rul es which arc sclf-suf­
Oclcnl olld deslcned 10 coyer every 
slep of Ihe proccclllnc, II", neell 10 
hRve recourSI! 10 Ihe tnunlclplIl sys­
lem o f l aw ulI(llhe eourlS of Iho pl uce 
o f nrllllrn tl on Is rcduceLl 10 Ihc JIIlnl· 
IIII1I1l nnd Ihe COllfl~ of Ihul pinel! nrc 
unlikely 10 Inlerf,,,'I! wllh Ihe IIrhllrul 
p rocccllhljJS excl'pi In ClIS CS whi ch 
siwek the Judlclul cunsclence. Sec the 
uhSe .. Ylllllln, 1,1' Kerr 1..1 In nallk Mel/al 
v , /Jd/illiU T,', 'I"'lki SA, (1983) 3 All 
E .R , 428, 

4 9, CUUI'I S would :lIYe err,, " 1 10 Ihe 
c; ho'ce ur n pl'occlllll'nl Inw other II'HHl 
Ihe I"'ol>cr low o f Ihe conlrlle l n llly 
where Ihe p"rll es hod oC .. cC{1 thnl mRI· 
l ers o r pro"c""r" should be covcrncd 
by a IlIff"rell l syslem of low, If' lhe 
pIIl'lles hod "creed Ihm Ihe p"'oper luw 
o f Ihe conlrocl should he II", IlIw III 
fore" III IoHllu, bill hud 0150 prov ided 
for nrl>llrulioll In n forete ll country. 
lI,e Inws of Inllio wOllld unLlollhlellly 
covern Ihe vnti l lllY, Inlerprelallon lin,. 
e ffeci of 011 cluuscs Includinc Ihe nr· 
b ltrollon cllluse In Ihe conlracl as well 
os Ihe scope o f Iho a .. llllr810r.' JUI'l6 -
,lIcllon, II I s IIIIIlon l ow which cov · 
erns Ihe contrllcI, Illcluding Ih" IIrbl · 
Imllo n c lause, IIl1houCh In certnln re· 
specls recnrding Ihc cOlllluel or Ihe ar· 
I>lIrullon I'roccelll"c~ tI", forelcn .... 0-
ccllufnl Inw nil (I (he COlllf.c ICh. COllri S 

o f Ihlll counl.-y may have a cel'lllin 
JllC'lSUfC o( control. Sec Ihe prlnclpll! 
sllIle,' by 1..01'11 Dennlnc, M .n, III ]11-

(CI"JulIUllwl Tnllk a lld Pipe SA K v . Ku­
\l'ull A I';mi')/I F,,<II'"g Co, KSC, (197 .~ ) 
I All E ,n . 242. 

5 11 . The III hll ra llnn elllll SC JIIIISI Ill; 
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conshlcfCtl lu~c lhcr wllh the rcs t of 
Ihe cnnlrnCI Llmt Ihe rclcvul1l f\urroum)­
Ing c llculllslanccs. Jil Ihe rrc~clU case, 
ns 5CCl1 uhove. the chnlce of 11m pi nee 
of nrbllrnliull wa~. os fur us Ih~ pllflles 
orc con cerned, merely neeldenl,,1 In so 
far as Ihey hlld 1101 expressC<! lilly la­
l ell lloll In recard 10 II lind Ihe choice 
WIIS nlllde by Ihe ICC C(lun f or rea­
sons 10 11l1ly unconnecle.1 willi ellher 
pnrly 10 Ihe conlruc!. Oil Ihc olher 
hUlld. IIpare from Ihe express ly SllIlcd 
Jnlcnt lon of Ih.; purlles, Ihe conlrncl 
II seH. InclulUnc Ihe IIrb l lrlllloll ncrce-
1l1Cni contained 111 onc of li s CIUliSCS, 

Is redolelll uf In<llll lind mllllers 111-
dlnn, The .lI sp"les IJclweell Ihe PM­
tics under the cUlllrucl hllvc no con~ 
lI c.c ll o n wilh Cillylhllll! English. Ilnd 
Ihey hllve Ihe ciosesl cOllnecllon wllh 
]ndllall lo ws, rules und rCGulnllons. ]n 
lhe clrcUIn!'lo nccs. Ihc mere fnel Ihnl 
the venue chn~cJl by Ihe ICC Cuurl 
(or the COIUhll.:1 uf nrhill'ullun Is LOIl~ 
dOli cloes no l &lIl'l'orl Ihe elise (If Ihe 
Sincer (In II,,; I'ol n !. Any II II elllpi 10 
excillde Ihe Jllri scllcllon of 1I11~ compe­
lent cou.H lind the IIIwS In furce In 
lntlla Is IOlnlly Incl)nsl~lenl wllh Ihe 
IIcreclllcnl IJelween Ihe ,,,,,iles, 

51. In sum. II IllaY he " Inled IIlnl Ihc 
low expressly chosen hy Ihe Ilnrlles III 
rc~pcci of ull mailers IIrl slnc ulHler 
their con i rile!. which IIIl1sl necessnri ly 
Include Ihe II IJ. eelllcnt eon lllinct.llnihe 
IIIbllroliun clllu se. belnc )",11110 Inw 
and Ihe CHellIslve Jurls<llCllun uf Ihe 
Cllurls In I k lhl having hcen ex pressly 
recocnl s';<i hy III" parlles Iu Ihe COII­
Irtlel III HII 1I1i1lh: r~ nrlslut! IIIHI!.! .. II, 
l\ulllhl! l:I)I)1 II1\;1 helng m()!\1 illlilllllli.! ly 

11 \ ':11 ,"' 10 1. " 1 " "111 I . II . " I I 

• C' ::-:, 

v 
of urhllrut lon Ilnd till! compe tent COlll"IR 
life bUlh exclusively Intllan. while lIIal­
lers o f procedure connecled wllh Ihe 
c(ll\{luel uf o.hllrnlloll orc lere 10 bc 
reculalcd by Ihe conlrnccually cho­
sell rules of IIle ICC 10 Ihc ex lenl Ihlll 
slIch rules orc 1101 In connici wllh Ihe 
pllbllc polley alii I Ihe mandalory re­
'1"lrelllenls of Ihe proper Inw and or 
Ihe lnw of Ihe plnee of nrbllmUon , The 
Porelcn A wnrds Acl. 196 1 hus no ap­
Illlellllull 10 Ihe oward 'n '1l1 cs llon 
which has been mode 011 lin arbllrn­
lion "Creemenl Coverned IJy Ihe law 
of Indio, 

!i2. T he TrllJunn l hns rlChlly held IhUi 
Ihe 'subscanllve IIIW of Ihe cUlllrnel I s 
1,"lIlIn Inw', The Trlbunnl has fllr­
Iher held 'Ihe IIIWS uf I:':oclond covc,:rn 
procedural mDllers In 11 m nJ"\.)lIn~Il(JIl'. 

S;\. All subslllllllve .IChls arlslnc un­
II"r Ihll acrcelllcni IncludlllC 11\111 which 
I!\- eOlllalned 'n Ihe urblerallon clause 
,uc, In our view, governed hy ahe lows 
of 'nd lo, In respecl of Ihe nc lual con­
dllCI of arbllrnUon. Ihe procedural law 
of Enclllnd Illny he appllcnble 10 Ihe 
exll'1I1 Ihal Ihc ICC Hille. ore Insuffi­
clcnl or fcpucnanl 10 Ihe puIJlIc policy 
or ot her mnndutory IlrovlsJons of the 
11I\vs III force III nIlCla,,", Nevcr!l.c­
l ess, Ihe JurlsdlcUolI exere.snble by Ihe 
Ennli~h cuurls nlld Ihe IIpplicnblllcy of 
Ihe IlIws of Ihlll COlllliry In procedural 
1I):oller5 lI)usl he viewed liS concunenl 
111111 cOlIslSlenl with lI,e JllrI~dlclion of 
Ihe compelenl IlIllian cuu. 'ls and Ihe 
opcJ"nllun of Im..llnn laws III nil tnol· 
ICfS CUIl("crnluJ! :u hllr:H lolI In so fur CIS 
Ille IIlnJn co" lrUi~ 1 liS w I'1I U'; Ih nl 

" . . . .. " .. 1 111 11 l I lt ll :.l: 1111 1:.1 t l~ " • 
clouse. nrc cuvcrucl) by Ihe laws o r 
1,"Jlu_ 

54. The Deihl IIiGh Coun WIIS Wf(lnl! 
In tJ"cntilll! the awnnJ In qllcsllun us n 
forclen {\w8Hl. The FOI1!lgll AWllrtls 
Act has no lI)1p1lcnll011 (0 the IIwnllJ 
hy reusoll of Ihe speeille exclusloll 
con la lll ~.d III seel loll 9 of Ihal Ace. T l ,e 
awm'<I Is governed by Ihe IlIws III force 
In' llI(lIa. Includlll!! Ihe Arhllrnllon Ael. 
1940, Accurdlncly. we SCI nsille Ihc 
Imp"ene,1 Ju<tlllllelli of Ihe Deihl Hleh 
Cr."rl mId lli rce l Ihul COlin 10 con­
slpcr Ihe nppcllane's nppllc.nllon on Ihe 
IIl!!J li s III rcgnul 10 whlL~h wo express 
110 views ",h"lsoever. The uppeal Is 
nlJowed In the ahove terms. We du 
nOl, however, Inake on)' on1cr os to 
cosls . 

II 

J 
'vi 

:b 
:0 
~SE 
iJ~ 
:ti~ 
::j;<: 
0)::; 
<:::j 
:00 
~S; 
Or­
lJ 
-t 

 
India 

Page 32 of 32

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  




