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« that final measurement and accepted the payment in fgll and find]
seftlement of the contract on May 19, 1981, theretore, e was/Mno

subsisting contract for reference. The learned Judyge also found/that
after J\years from the date of rejecting the claim, the clai
barred
matter way then taken in the Supreme Court.”

Y. After extracting Clause 57 of the contract Supreme Court obsenved

in para 6 as follows : u/
“Thus it is cleanthat if there is ail arbitrable disp,-te, it shall be
referred to the named Arbitrator. But there must be éxist a subsisting
dispute. Admittedlythe appellant acknowledged i writing accepting
the correctness of the\measurements . well asthe final settlement
and received the amount. Thereafter no arbitrdb)e dispute arises for

reference ”
10, Apain in Para 8 of the repyrt after noticing some juditial precedent,
supreme Court observed as follows

tion was acknowledged by a
was received unconditionally.
by final settlement of the dlaims.
\on is an afterthought and a devise
dispute, acceptance of the payment

“Admittedly the full and final satisf:
receipt in writing and the amyun
Thus there is accord and satisfact
The subsequent allegation of coe
to get over the settlement of tl
and receipt voluntarily givery.

11.  Finally the Supreme Cougf observed hs follows :

at the appellanhhaving acknowledged the
yand having received the

“Accordingly, we hold t
settlement and also ace pted measurementy

OUPLUINEG Ul Lds 1ot speanically overruled its deasion in Ahuja but its
b P ]

too was pleaded but the dedision on that point has noimpact on the main
question about the'sybstance of the contract after the is
of the final accord. sequent dedsion of the
ticing Ahuja’s shall have
precedence over Ahuja. This\Court being bound by the dedision/judgment of
Constitution cannot cut out a

Ramaiah. For the above reasons | doMg6t find force in the contention of Mr.
Bhattacharyya.

13. In Ahuja_the Supreme

weak but'the dlaimant has
The _dictum no doubt sdpports Sri Blil.ttacharyyascontention and the
impugned order but in yiew of the law in Ramaiah the case cannot be dedded
on that basis. In my opinion decision in Ramaiah has application in the

present case with ]

hold that havi ur of the

appellant the der the
PP

ourt was not justified in directing the appellant to refer such
raised by the plaintiff-respondent for settlement by the Arbitraton
judgment and order passed by the trial Court being vitiated is accordingly
set aside. In the result the appeal succeeds which is allowed with costs.

Appeal allotoed.

d (.:vu'm efie, wwnveles
l”j{-_ a YIveiTRAL ds-

o
' |- 2000(3) Arb. LR 369 (Delhi) Llawveel v Vi€ &
2\ Sec.2(2) of %»J”/f"*‘

LER L]

im there is accord and
ispute for referénce to

amount in full and firtal settlement of the ¢
satisfaction. There 15 no existing arbitrable
the arbitration.”

A ppeal ag

12.  Shri Bhattachagyya tried to call out a fine distinction bétween the
1se decided by the Supfeme Court and in the present cage. Yecording to him
‘here as in Ramaiah gbjection regarding maintainabiiity ‘of the claims, on the
round of existence 4f final settlement of the claims#vastaken aXa subsequent
age but in the ppesent case the objection has béen taken at the very outset.
ccording to Sty Bhattacharyya until the Arbitrator tests the wyrth of the
>riificate of full and final settlement it is notjust and proper to nip in the bud
iyhtful claim. Shri Bhattacharyya however fai'ad to pyint out
s any difference on tiie fate of a claim in case objection regarding
% non-niaintainability is made at the first or at a subsequent stage. \Since
to the maintainability of the claim goes to the root of the matter\it is
raised at the earliest opportunity. As will be found in the Supreme
ourt’s observation cited above the contract does pot. survive after ﬁn\.‘l
tlement of the dues. T point of distineton o this score which svas

il ol on DELHI HIGH COURT(>8) 3% 5h7ad =/
zmema“' Ll 45 Before Devinder Gupta & S.K. Mahajan, []. 1496 .

Marriott Intermational Inc. and others —Appellants
Versus
Ansal Hotels Limited apd another —Respondents
i oS LIed.and g

F.A.O. (OS) No. 335 of 1999
Decided on 05.07.2000
(i) Arbitration and Conciliation Act, (26 of 1996), Sections 9, 2(2)—
Provisions of Act—Applicability of—Applicable only to stic
Arbitrations—Interim Order cannot be passed where the arbitiat held
under the New York or Geneva Convention at a place Fuﬂ%%zﬂﬂﬁ" ;

+ (I"ara 24)

(i) Arhi* stion and Conciliation-Act. (26 of 1996), Sectinns @ 2(2)—
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measure—Maintainability—UNCITRAL Model Law—Arbitration
proceeding wereheld before Kula Lumpur Regional Centr Arbitration
in Malaysia—Court cannot exercise inherent poviers and thereby confer
upon itself a jurisdication not conferred by law—TParties can approach to
arbitral tribunal for passing appropriate orders—Held, court has no
jurisdiction to entertain such a petition for grant of interim measures in
relation to arbitration being held outside India. Appeal dismissed.

Held—In case this Court, in view of Section 202) of the Act, does net
have jurisdicti o pass an interim order contemplated by Section 9 of the
Act, in our view, the Court cannot exercise inherent powers and thereby
confer upon itself a jurisdiction not conferred by law. Toexercise any inherent
poveer, the Courtmust have jurisdiction over the prxeedings before it Power
under Section 151 of the Code can be exerased only when the matter s
properly before the Conrt. In case, there is inherent lack of jurisdiction in the
Court, the Court cannot exercise inherent powers so as to confer jurisdiction
apon itsell. (Para 32)

Further held, It is not denied that parties had acreed to have their
Jisputes referred to the arbitration of the Kuala Regional Centre for Arbitration
(KRCA) in accordance with the Rules of the said Centre Under Rule 1 of the
KRCA Kules the disputes shall be settled in accordance with the UNCITRAL
Arbitration Rules subject to modification set forth in KRCA Rules. The
UNCITRAL Arbitration Rules have, therefore, been made a part of the KRC A
Ineles. (Para 33°

Further held, it is, therefore, clear that even though a party may ot By
Gble to move the Indian Court for interim measures, it is not left repedyless
masmiich as it can approa - the Arbittal Trbunal for passing appropfiate
orders to ke miterin meas e as b nay deem pecessany i rdspect of the
wtbject-matter cf the dispuate [he Tribunal may pass such inderumsmeasure in
the form of an intenm award,  This inlenm avoard, w ourwiew, can be
enforced as an arbittal award. Though we cannot 2o iR theé question as to
why the Tegishature has made a departure from the CUSGIFRAL Model Law~
by not incorpoating a provision like A ticle 9 in "art-11 of the Act but we feel
the reason for departure may be that the partain stgh a case could approach
the Arbitral Tribunal for passing appropriate wrders to take interim measures
as it may deem necessary in the facts apd dirctmistances of each case.
(Para 34)

Further held, even assuming fOrihe sake of argument that the party 15
left remedyless and it cannot approach the Court fer taking interim measures.
inour view that cannot be a ground to make Section ¥ applicable to arbitrations
taking place outside India - We may agree with the leamed counsel for the
appellant that it may, in some cases, lead to hardship to a party, howeve:
when the language of the statute is plain and veambicaous and admits
only one meaning, o iestion ol constrinction o statute arises, for the A

e Far il v ot the resirlt is stranee or surprising, unreasonable o

SUIEIIE DUERANILE L St ad i L ISR B2 il (femintstyasss e s

Ieg:slanu'é to Iy into this question. (Para 35)

Further held, for the aforesaid reasons, we are of the opinion that the
petition under Section 9 of the Act was not maintainable and the Court has no
jurisdiction to entertain such a petition for grant of interim measures in
relation to an arbitration beidy held outside India. We, therefore, see no
merits in this appeal and the\same is, accordingly, dismissed leaving the
parties to bear their own Cests= (Para 36)

Cases referred :

1. Dominant OffsetPgitate Limited vs. Adamovshke Strojirny AS,

1997(2) ArbILR 335 (Para 11)
A Ollex Faveas Ppivate Limited and another vs. Skodaexport

Coptpanyt Limited and another, 2000(1) AD (Delhi) 327

=1999 (Suppl.) Arb. LR 533 (Para 11)
3¢ Chamhel Tunnel Group vs. Batfour Beatty 1rd. (Lord Mustill).

193(1) All ER 664 {Para il
1 YSundaram Finance vs. NEI'C India Limited, (1999} 2 5CC 47

=1999(1) Arb. LR 305 ("ara i4)
5. Kiiechnology NV and another vs. Unicor Gmbh Plast Machiner

and anaother, 1998(47) DR] 347=1999(1) Arb. LR 452 (Para 23)
6. Fast Coast Shipping Limited vs. M. Scrap Private Limited,

j9a7(1) CHN 444 (lara 23)
T Keventor Agro Limired vs. Seagraim Company Limited, AIO.

Nos, 4vu 97, a8 747 and C.S50 N 502 /07 Dectded on 27.1.14998 (Para 23)

Advocates Appeared : 502147

Sh. Ashok Desai, Sr. Advocate with
As. Bindu Saxena —For the Apnellants
Sh. i7. Chidambaram. Sr Advocate with

Sh. Anil K. Kher and +h. Saurabh Kirpal —For the Respondents

Important Points

(a) Court has no purisdiction to entertain petition for grant of interim
measure in relation to an arbitration being held outside India.

(b) Court cannot exercise inherent powers and thereby confer upon
itself a jurisdiction not conferred by law.

JUDGMENT

S.K. MAHAJAN, J.—By this appeal, the appellants seek to challenge
the order daied March 8, 1999 passed by the leamed Single ll]tbril re whereby
their application under Section 9 of the Arbitration and,Can iation Act,
1996 (in ort referted o as “the Act”™) was_disnii¥sed. ~A preliminary
abjection to the maintainability of the appeal has been raised by the




The cantention of the respondents, theretore, s that as the ‘.‘.EEM“’“
proceedings were being held before the Kuala Lumpur Regi entre for
/_.-_._-_h - . . . . - 2 B L
Arbitration in Malaysia, Section 9 of the Act will have no applicability and
the petition itself was, therefore, nor maintainable. It is submitted that in

case the petition itself was not maintainable, this appeal will also not lie
and is not maintainable.

2. The contention of the appellants, however, is that the Act provides
a comprehensive framework for an arbitration under the Indian law basled
on the pattern of UNCITRAL Model Law of international commercial
arbitration and the Act would, therefore, apply to all the arbitrations t (5

connected with India irrespective of the fact whether the place of arbitration
B e )

is in Indig or_abroad. Before we discuss the respective contentions ot the

parties, the facts in short relevant to the matter in issue may be enumerated

as under

3. Appellants who are tie Marriott Group of Companies (hereinatter
referred to as “the Marriotts”), on March 8, 1997 entered into a senes of
related contracts with respondent No. 1 pursuant to which the appellants
were appointed to operate the hotel as part of the Marriott cham_u.f hotels
world-wide and to provide certain technical, advisory, sales, mnrkf‘hn_l.: and
pre-opening services to the hotel. There were separate agreements in respect
of all these services. Respondent No. 1 allegedly terminated these contracts
and is also alleged to have entered into certain agreements with the 1TC
Hotels Limited and appointing them as the new operator of the hotel and to
take over its operation. 1TC Hatels Limited were also issued certain shares
to the extent of about 50-51% of the entire share capital of the Compasiy®
For the view we are taking in this appeal, it is not relevant as to what §s'the
extent of share holding of the ITC Hotels Limited in respondest :\E_u. 1
Company. According to the appellant as the purported terminatioh, of the

agreements by respondent No. 1 was illegal, We‘ ermination of
lhg:%—’“rvg[gcmmmwmm-m?\uw illegal, they propestd,to resolve
their disputes by negotiations. However, Teceiving noassgtirance from the
respondents for resolution of such differences by negotiations, the appellants
filed a petition under Section 9 of the Act fo. seekifgintérim directions. It
may not be out of place to mention here that in acéordance with the arbitration
agreement between the parties, the ‘lrlvitr:llj{?n; ﬁ:-!cecdinﬁ;; have i!_]:’.u hm_‘n
initiated before the Kna_Ll_Lmnpt_lr_’iLy_&i_a@ur Arbitration in

Malaysia.

4. It its reply to the application under Section 9, the respondents
mainly raised two objections to the maintainability of the petition, namely, (i)

that the petition suffers from a mis-joinder of causes of action inasmuch as

vach contract entered into between the parties was an independent contract
for providing services mentioned therein. The termination of each of the
Contract was by wav of differsnt termination letters. Therefore, each of the

action was not maintgdnable ; and (ii) under the contract the place of arbitration
MM’SM and the pmnf "art-1 of the Act being
applicable only to those arbitrations where the place of arbitration was in
Inilia, the application under Section 9 of the Act was not maintainable. On

—————

menits the contention of the respondents was that they had reasons to terminate
the contracts and contracts from their véry nature btmﬂn
could be given to the respondents forspecific performance of those contracts
and the appellants were, therefore, not entitled to any of the interim reliefs
.ought for in the petition.

5. The leamed Shagle Judge by the impugned judgment dismissed
the petition after holding that the appellants had_not made out strong prima
ti - case for the grant of interim 1. ¢t and the balance of convemence was
alsonot in fadone of the .\p}’u'[hn!:.m.i that the grant of interim relief at
that stage might cause irreparable vy to the respondents whereas the
appellantseaild always be compensata! in terms of monev. As the appellants
were dield not entitled to any reliet i the application, the leamed Single
ludge did not decided the question whether the Part-l of the Act was
Applicable to arbitration taking p].lg_tﬁm-:'—lvﬂc‘l_i_.l and whether a petition
tder Section Y of the Act in such o case was mintainable. " Aggrieved by
the order of the leamed Single Judge the appellants have preferred this
appeal.  As already stated above, a preliminary objection to the
maintainability of the appeal has been raised by the respondents mainly on
those two grounds on which they had submitted that the petition itself was
not maintainable.

6. The Arbitration and Conciliation Act was enacted- to consolidate
and amend the law relating to domwestic arbitration, intermational comunercial
atbitration and enforcement of foreign arbitral awards as also to define the
law relating to conaliation and for matters connected therewith or incidental
thereto. Prior to the enactinent of the Act the United Nations Commission
on International Trade Law (UNCITRAL) had adopted the Model Law on
International Commercial Arbitration in 1985 The General Assembly of the
Uinited Nations recommended that all countiies shouid give due
consideration to the said Model Law, in view of the desirability of uniformity
at the law of arbitral procedures and the specific needs of intermational
commercial arbitration practice.  As per the preamble to the Act, the said
Model Law and Rules had made significant contribution to the appuoint-
ment of an unified legal framework for the fair and efficient settlement of
disputes arisitg; in international commercial relations.  One of the main
objectives of the Act was to minimise the supervisory role of Courts in the

arbitral process. ;
India

7. Under Section 2{f) of the Act, International (fmnpagf’ ? s F\spiqpmtion

. . . . —Trer——— . .
means an arbitration relating to disputes ansing out oFhe Tega relationship,
whoether contractual or not, Considers.4 as commoercial under the L in force

ey versdy oy s d v " _l',..__.‘ e 18 B AL T e Biiic dis=la ik P A '



74 ARBITRATION LAW REFORTER . 200003)
of, or resadent in, any country other than India or a Company ar an assiciation
which is incorporated in any country oth: than India or whose central
maragement and control is exercised in any country other than India. The
|s!imjgﬂla1tiﬂgll,;m sreial arbitration may or may nol 7l:i—i11_l_!\_x‘ﬁ
Goction 2(2) of the Act states that Part-Tol the Act shall apply wiere the place
of arbitration is in India. Section Y of the Act confers wide powers on the
Courts to order imterim measures of protection inrespect of, (i) the preservation,
imtenm custody o sale of any goods which are subject-matter of the arbitration
agreement ; (1) securing the amount in dispute in the arbitration ; (i) the
detention, preservation or inspection of any property or thing which is the
subject-matter of the dispute m arbitration, or as to which any question may
arise therein and authorising for any of the aforesaid purposes any person to
enter upon any land or building in the possession of any party, or authorising
any samples to be taken or any observation to be made, or experiment to be
tried. winch may be necessary or expedient for the purpose of obtaining fuli
information or evidence ; (iv) intenm injunction or the appointinent of a
Receiver ; and (v)-such other interim measure of prnlccliun as may appear to
the Court to be just and convenient. For the purpose of passing such an order
for interim measures, the Court has the same-power for making orders as il
has tor the purpose of, and in relation to, any proceedings before it. Section Y
is also in Part-1 of the Act.

8. The argument of the respondents, therefore, is that as [fagt=h=in
terms of Section 2(2) of tlele
i India, Section @ will have no apphcability where the .\l'bil{c‘_lli!_lﬂ' wats being
Wu Act deals with enforcement of
Certain toreign awards e under the New York and Gadeasa Conventions.
Daomestic award Bas been defined in Section 2(7) of the'Actth mean an arbitral
award made under Part-1 of the .-\Clw‘wﬂﬂmldﬂ

not ondy an award inan arbitration relating o digpades arising between two
i -

—__,.__'_._._.__’——'—____‘,_‘_,_-_/_—‘———"—'——-_'__—-—-_—
individuals who are nationals and rosicentSol Tedia but also mciudes n
i Y —————— e

award made in_an international commercialaghitration where the place {
Srbitration s inindia. - A foreign award mgansan atbitral awi rd on differences

between persons di ising oul of legabrelationship whether contractual or not

considered as commercial under ¢he lawin force in India in pursuance of an -

agreement in wriling to whichweither the Geneva Convention or the New
York Convention applies and the award is made in the territory of a State
other than the State where recognition and entorcement of such awards are
sought. A nglﬁmviuinns shows that an award
|1ﬁj:1|l;\_,tg£iwutnit___|_vﬂllﬂn 30 arbitration between two parties one of
which is an individual who is a national of or resident in any other country
other than India or a Company which is incorporated in any country other
than India or whose central manasement and control is exercised in any

1 #1 ] A eeas laes baaFavn

CHENTY .M.u'rintl International Ine. s Aasal Hotois e

9. It is vehemently arpued by Mr. Cludambaraim, learned Senion
Counsel on behalf of the respondents that under Section 2(2) of the Act,
Part-l shall apply only where the place of arbitration is in India and
consequently this part fill have no applicability te an international
commerdal arbitrationBging-held under Geneva and New Yok Conventions
at a place outside ladial The contention is that there is no reason to depart
from: _the plain meaning of Section 2(2) of the Act so as te make Part-l
applicable even_in_telation to arbitration proceedings where the place of
.:Ll_wgamgn,ii-.ji-t in India. He, therefore, submits that as the arbitration
between( thel parties before the Court is taking place at Kuala Lumpur
RevigN Berdtre for Arbitratic., the provisions of Part-l will not apply and
carisgquently Section Y will have no applicability to the case in hand and the
Cotigt has no power to make an order for an interim measure of protection

Jsenvisaged by the said section.

10, Mr. Desai, learned Senior Counsel of the appellants however,
Contends that Section 2(2) of the Act cannot be read inisolation and it must
be read along with Section 2(5) of the Act. He submits that under the
agreement the parties had agreed the they could go to a Court of law for
injunction and it has also been agiced between the parties that the agreement
hall be construed under and governed exclusively by the laws of India. It
is his contention that under Section 2(5) of the Act, "art-1 shall apply tn_”_a_l_l.
acbitrations” and all sroceedings rolting thereto and_a Section 9 was in
C il of the Act, there was no reason to exclude its amme
ﬁ"m1h held, outside. He, therefore, submits that the appellants
had the right to file application under Section 9 of the Act for an interim
protection in an tndian Court. Relevant provisions of the agreement making
the Indian laws applicable and empowering a party to seek iniunctive relief

are as under

22,05 Applicable Law and Jurisdiction :

1A)  This agreement is exccuted pursuant to and shall be construed
under and governed exclusively by the laws of India.

()  Notwithstanding anything to the contrary herein, either, party
mayv seck injunctive_relief (including, for purposes of
ilfustration, restraining orders and preliminary injunctions) in
any Court of competent jurisdiction ; either_party shall be
entitled to make_an application to the Court requesting that
the proceedings be referred to arbitration in accordance
\m‘mﬁ&clinn 22 06 without prejudice, however,
to interim in i C_enjoi anted by such
Court.”

1. Itis also the contention of Mr. Desai that under Section 34 of the
W1 daeecian Arhitration Act Alalaysian Courts do not have jurisdiction to pass

~ ¥
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‘imm;)licable even to arbitration beinyg held outsigaIndia, he
efers to two judgments rendered by Single [udges of this court aMreported
1s Dominant Offset Private Limited vs. Adamovske Strojirny A.S.' ; and Olex Focas
{rivate Limited and another vs.” Skodacxport Company Limited and anothert, He

g s —

jo referred to the judgment reported as Channel Tunnel Group vs. Balfour
El:'“y Ltd? (Lord Mustill), in support of his contention that em of
he Actdoes not apply to intemational commercial arbitration where the place
*farbitration is outside India, the Court has inherent powers to grant injunction
‘0 as to advance the cause of justice.

12, In Deminant Offset Private Limited vs. Adamorske Strojirny A.S. (supra),
he Court was concerned with the appointment of an Arbitrator. In that case,
he parties had entered into an agreement for providing technical know how
or the manufacturing of automatic offset press and the respondent had
greed to supply the petitioner with the technical, documentation, now-how
te. for the manufacture, assembly, use and sale of product. The disputes
rose between the parties and a petition under Section 11 of the Act was,
herefore, filed for appointment of an Arbitrator.  An objection to the
naintainability of the petition was taken and the Court framed the following

Ssues :
(1) Whether there was any agreement valid and subsisting between
the parties ?
(2) Whether the Court has jurisdiction to try and decide the present
petition ?
(3) Whether disputes raised in the petiion to be referred for
arbitration in terms of the arbitration clause ?

13. One of the points raised in that case was that as Part-1 of the Act
ves not apply to international commercial arbitrators where_thewplace
rhitration was not in India, the Court had no jurisdiction to” entertain a
etition under Section 11 of the Act. The Court while dealing with this
ruument of the respondent in that case held as under :

“The aforesaid argument of the learned counsel appears to be
attractive at the first glance of the provisions. \However, on a closer
look of the provisions of the Act relief upon by the Counsel for the
parties, the said impression does not appearto be correct. Reasons
for the same are not far to seek. Onauréference to the proviso to sub-
section (2) ofSection J, it is crystahclear that Part-1 shall apply to a
se of international commercial arbitration in the case of State of
Jammu and Kashmir. Again, when one refers to subesection (5) of
L‘t‘LI;_Q.I.&\__|_\),1.‘.l'| states that subject to the provisions of sub-section (4)

i 1997(2} Arb. LR 335,
20 200001 AD (Delhi) 5271999 (Suppl.) Arb. LR 533 1 1993(1) Al ER 664,

bemg an torce, this part (meaning thereby Part-1) shail apply to all
arbitrat and to all proceedings relating thereto.  Sub-section

a) of Section 11 also provides that when the matter referred in
stub-sections (4), (5), (6), (), (8) and (10) arise in an international
commercial arbitration, the reference to “Chiel Justice” would be
construed as a referencd tothe Chief Justice of India”. A conjoint
reading of all the aforgmentioned provisions clearly indicate that
sub-section (2) of Secti®n 2 is an inclusive definition and that it does
not exclude the applicability of Part I to those Arbitrators which are

0] ] wig. The aforesaid-interpretation gets support
from the pradiohs of sub-section (5) of Section 2 which provides
that Papt=Issholl apply to all arbitrations and to all rroceedings

relating thereto which would also, in v considered opiion, indude

andnternational commercial arbitration.”

HM.gThe aforesaid judgment in Domnant Oriset Private Linted vs.
Adamgvske,Strojirny A.S. (supra), was tollowed in Olex Focas Prizate Limited
andlandther vs. Skodaexport Cumpuu]f Lintted and unother (supra). The learned
Smgle Tudge while agrecing with the reasoning given in Domsiant (st
Dwecate Limiked vs. Adamoovske Strojirny A.S. (supraj, held as under -

“00. Thave considered the rival contentions advanced by the learned
counsel for the parties. | have also considered the cases which
have cited at the Bar. A careful reading and scrutiny of the
provisions of 1996 Act leads to the clear conclusion that sul-
section (2) of Section 2 is an inclusive definitign and it dovs not
exclude the applicability of ’art-1 to this arbitration which is
not being held in India. The other clauses of Section Z clarify
tl;;pnsilmn beyond and doubt that this Courtin an appropriate
case can grant interim rehief or interim injunction.

61. A close reading of relevant provisions of the Act of 1996 leads
to the conclusion that the Courts have been vested with
Nave been veste

the jurisdiction and powers to grant interim relief. The ;:T\\'cn‘
of The Tourt are also essential in order to strengthen and
establish the cfficacy and effectiveness of the arbitration
proceedings,

062. The Arbitrators perhaps cannot pass orders regarding the
properties which are not within the domain of their jurisdiction
and if the Courts are also divested of those powers, then in
some cases it can lead to grave injustice.  Arbitration
proceedings take some tirne and even after an award is given,
some time is required for enforcing the award. Therdndidvays
a time-lag between pronouncement of Paga's'sf 1he its
enforcement. If during that interresmuins p(-rirg, the proocerty /
funds in question are not saved, preserved for protected then
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1 sonnie cases the award itsell may become only a paper award
or a decree. This can of course never be the intention of the
Jepislature, While interpreting the provisions of the Act the
intention of the framers of the legislation has to be carefully
;f_.llill.'l't‘d. :

63 tn the recent judgment of the Supreme Court in Sundaran
Prawee cise (supra), their Lordships of the Supreme Court

,\)"/\h.ne- approved of the Clininel Tunnel case (supra). In this

\
(G i . e :

¢ v the House of Lords” gpaptinjuscton, where admittedly

- - . : —_— .

e vernie of arbitration was outside the terrtory w

v At e )
!_,‘:nh-{_l }\mg'gium: Since the judgmait has been approved by
the Supreme Court therefore, it can be reasonably

assumed that their Lordships of thg_ﬁnmeCQn.tLd_id

not prescribe to the view that the Indian Courts ougzht not to
hove qurnsdiction where the venue of arbitration is outside
Inclia,

. Article 8.5 of the ICC Rules is consistent with the provisions of
1996 Act. Under Article 8.5 there is a provision for interim
and conservatory measures from an appropriate Judical

Aunthority.

65, On considered of aforesaid submission and relevandyprovisions
of the Act and the case law, [ am clearly of the apinion that
aceording to the provisions of 1996 Act the Courts are vested
with the unsdiction and power to grantiinterim relief in
appropriate cases The Court's power to grant interim
reliet even strengthen the .lrl\ilrnliun_prcx‘cedings, otherwise
1 ~ome cases the award may in fact be reduced to only a papet
Masite]

no. Lam of the considered view thi accordingly to the provisions
ot the 1996 2t this Conirt i clearivy ested with the jurisdiction
and powers ol granting mterin rehef in appropriate cases !
amn in respecttul agreement with the reasoning given by MK
Sharma, | while intespreting the provisions of the 1996 Actin
the case of Bongirant Offsct Private Lid. vs. Adamovske Strejiriu
A S, (supra)” .

15, The learned Judge while holding that Section Y of the Act will apply
even to arbitrations being held outside India, has also relied upon the judgment
of the Supreme Court in Sundaran Finance vs. NEPC India Limited®, and ha~
leld that since the Supreme Court has approved the Clunnel Tunnel case, it
can reasonably be assumed that the Supreme Court did not prescribe to the
view that the Incian Court soughtnot to have jurisdiction where the venue of

1 TRl 1 Ve P PP S oo | Triclisis waces .‘n
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The Supreme Courtin Sundaram Finance case has approved only the followi
observations in Clianiel Tunnel's case :
“In my view], thi§power (of making interim orders) can be exercis
before thefe hasbeen any request for arbitration or the appointime
of Arbittafors; provided that the applicantintends to take the dispt
to athitration in due course.”

16, Suppeme Court in that case was dealing with the question as
whetherpower under Section 9 of the Act could be exercised by the Con
eveh at 4 stage when there was norequest made by the party for appointin
o A bitrator and it was in that context that the aforesaid abservations
Clniinel Tunne! case was approved by the Court. The Supreme Court in il
case was not concerned with the question of the powers of the Court to p
arbitration being held outside India. [n our view, therefc

interim orders in
fromi the judgment of the Supre

appellants cannot taken any assistance
Court in Sundarans Finance case.

17, Itis contended by Mr. Desai that Section 2(2) has to be read ale

with Section 2(5) of the Act. Section 2(5) of the Act reads as under :
“Subiject ta the provisions of sub-section (4), and save insofar a
otherwise provided by any law for the time being in force orin .
agreementin forrce between India and any other countrev or count
this part shallapply to all arbitrations and to all proceedings relad
thereto.”

18, In our view sub-section (5) of Section 2 has to be read along v
cub-sections (2) and (4) of Section 2 of the Act. Sub-section (4) of Section
the Act read as under : :

i “This part except sub-section (1) of Sections 40,11 and 43 shall ay

At ) to every atbitration under any other enactment for the time bein
force, as if the arbitration were pursuant toan arbitration agreen
and as if that other enactment were an arbitration agreement, ex
insofar as the provisions of this part are inconsistent with that ¢
enactment or with any rules made thereunder .”

19. The expression ‘every arbitration under and other enactmen
sub-section (4) and ‘all arbitrations™ In sub-section (5) donot mean
Part-l of the Act will anIv ovon to arbitrations taking place outside Ir
Arbitrations are not he d only under an agreement between the partie
there can be many other types of arbitrations namely, arbitrations u
certain statutes like the Indian Telegraph Act ete.Jpgigunder the rules
bye-laws of certain assocations such agpygec@laf%fz:f merchants, s

e

exchanges and different chambers of commerce etc. applicability of

[ of the Act to “all arbitrations” means that this part will apply to all
Lzie 43 wee hsisee hotd mot omly under an m:n'emvntlwlwegn_ﬂle artie




- consequently the rn\'isinn:-u!’SvclimT‘)_ug;tlw Act will

C

z‘_(bm:isiun "every arbitration” and “a!l arbitrations” in sub-sections (1) and
{5) of Sectit\lmmw mean an arbitration being held outside
ndia. In case the interpretation sought to be gien to sub-section (5) of the
Act by Mr. Desai is accepted, in our view, the provisions contained in sub-
section (2) of the Section 2 of the Act will become redundant. In our opinion,
theretore, the only way in which sub-sections (2) and (5) of Section 2 of the
Act can be harmoniously read together is that Part-1 of the Act shall applyv to
all arbitrations being held either under an agreement between the parties
or_under the rules and bye-laws of certain assodation of merchants,
stock-exchanges, chambers of commerce or under a statute where the place
of arbitration_in India. Part-I, t-.refore, shall apply to all arbitmﬁgn\
where the place of arbitratian is iy India. Tn our view there is no othet wav
in which such sub-sections (5) and (2) of Section 2 ot the Act can be inter-
preted.

U . ARBITRATION LAW REPORTER . 20004 3)

r 20. The present Act was enacted to consolidate and amend the L

relating to domestic and international commercial arbitrations and for matters
connected therewith or incidental thereto the Act. The introduction to the Act
showsthatitis based on the Model Law on international commercial arbitration
adopted in 1985, According to Articie 1(2) of UNCITRAL Model Law, the
provisions of the Model Law except Articles 8, 9, 35 and 36 apply only f
the piace of arbitration was in the ternitory of the State. [t means that
Articles 8, Y, 35 and 36 of the UNCITRAL Model Law wonld hate
applied even to arbitrations taking place outside the territory of the State.
Under Article 9 of the UNCITRAL Model Law, a party could requestia Court
for an imterim measure of protection before or during the_atbitration
proceedings

21. - Article 9 of the UNCITRAL Model Law is similartoSection 9 of the
Indian Act. In case Article 1(2) of the UNCITRAL Model w’had been added
in the Indian Act without any modification, there would hivebéen no difficulty
m applying the provisions of Section Y of the Act to arbitzations taking place
outside India. While Articles 8, 35 and 36 have been added in the Indian Act
as Sections 44, 48 and 49 in Part-11 of the Act, Article Y has been omatted frgm
Lact-Il. The legislature has therefore conscidusly avoided to adde icluy
“Qﬁﬁwﬂi in Part-TTaRlic Act. Ttclearly means that the
provisions as contained in_Article Y Of e Ur_l\_fglm
nsequently the pre s of Section 2y to arbitrations
being held under the Geneva and New York Convention outside India. The
IegisTature having conscions y departed from'the UNCITRAL Model Law in
making the provisions of Article 9 not applicable to the foreign award, itis not
permissible for this Corrt to interpret the provisions of Section 9 in a manner
so as to make them appicable to the arbitration procecedings being held at a
place outside India.

r 22, Taking support from the judszment in Dominant OF o Private [ imited
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of l!ltt‘l‘l.'lhl' vomimercial arbitration in the case ot Jamunn and Kashimi
and, therefore, the provisions of Part-l will also appivon the case of an
intermational commeraial arbitration relating to the sState of lammu and
Kashmir. From this he seeks to draw an inference that as Part-1 has been
made applicable to an interational commercial arbitration, there is no reason
not to make applicable he'rovisions of Section 9 of the Actto an in ternational
commercial arbitsation being held outside India. The mterpretation sought to
be given to Section 1{2) of the Act by Mr. Desai is, in our view, not supported
by the provisions™t the Act. Section 1(2) of the Act makes it clear that it
extends tofhessehole of India. Jammu and Kashmir being a part of India, the
Actwillalse apply to the State of Jammu and Kashmir. However, in terms of
the Monise’to sub-section (2) of Section 1 of the Act, Pacts-1, 1 and 1V shall
evtand o the State of Tommu and Kashmir onlyinsofar as they relate to
e riational commeraal arbitration. Ag temational conimercial arbitration,
s tarhier mentioned, can take place in India or outside India. In case, an
pternational commeraal arbitration takes place i Tndia, Were is no difficult
mapplyving the provisions of art- of the Act to such an arbiteation. 1t is onl

aninternational commercial” arbitration beingg_ield outside indig that_the
e e 2 o

provisions of Part-1 of the Act will not be applicable. The apphcability of

Parts-L T and TV o the State of vimmu and Kashmir onlvin relation to an
mternational commerdal arbitration means that an arbitration which i= 1ot an
mtemational commeraal arbitration will not be governed by the provisions of
Farts 1, 3and L It shows that the domestic arbitration in the State of Jammu
and Kashmir will be governed by the laws which may be exclusively applicable
to that State. In our view, therefore, there is nothing in Section 1(2) of the Act
which may compel us to depart from the plain meaning of Section 2{2) of the
Act s0 as to make Part-I applicable to an intermational commercial arbitration

being held outside India.

23 In a case reported in Kitechnoiogy NV ard aicther vs. Unicor Cizbi:
Plustmascliinen and another®, leamed Single Tudge of this Court has held that
where none of the parties to the agreement was an Indian and the agreement
was to be covered by German law which provided arbitration to be held at
Irrankfurt, Section Y of the Act will have no aptlimlﬁdﬂmﬁﬁﬁmll
have no jurisdiction to pass an interim order in that matter. A learned Single
fudge of the Caleutta High Court in a case reported as East Coasi Shipping
Limited vs. M.J. Scrap Private Limited®, has he . thatin the case of an arbitration
taking place outside India, Part-1 of the Actwill have noapplicability” Similarly
a Division Bench of the Calaitta High Court in Keventor Agro Limited vs.
Seagram Company Limited’, has held that rovisions of 'art | were by nature ol
Section 2(2) of the Aet made applicable only to dmncslm_ﬁ}ptmns_ﬁnd
consequently no order can be passe : T Hfth Act in 2 case
where the place of arbitration was outside India.  While dealing with the
question, the Court held as under :

.




) 24, We are in full agreement with the view exp ed by the Division
Bench of the Caleutta'High Court in the above case a!are of the opinion
th.l_t the Court has no power to issue an interim order in matter where the
arbitration is held under the New York or Geneva Convention at lace
outside India. b

25. It is then the contention of Mr. Desai that even assuminy the
provisions of Part-1 of the Act do not apply, the Court still has the inherent
powers to pass an order of injunction so as to advance the cause of justice. It
is his submission that a party cannot be left to fend for itself without any
remedy to prevent the mischief which is likely to be caused by the opposite
party. For this he has relied upon the aforesaid judgment in Chansel T.zu;m'l’

case r‘i'

e
L 26. h%m‘mm“ the appellants were the
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Cconcessi [0S : 8510 i :
oncessionares under a concessior_granted by the English and French

Governments for the construction and operation ot the Channel Tunnel

g e ¥ by &y - z
bebween England and France. They entered into a contract with the

Wruspnndvntﬁ for th. design and construction of the tunnel. The contract

was govemed by the principles common to both English and French law

W'F\CF\LHUC COMMIoN _p Ies” by penerat-principles of
I__l__‘lvt_t:”l]l;_i_[_itln_a_l_ trade law, provided H;F;n)mlil_é-gt‘\'wzlﬁ{mﬁm&fsﬁgﬁﬂi
hirst be referred to a panel of experts for settlement and then be finally
settled by arbitration in Brussels under the rules of the Intemational Chariber
t‘_'L_L\m_p\nlgE:c. The appellants were entitled under the contract todssuea
variation order for, and the respondents were ubliged to carry~outiif so
ordered, “additional work of any kind necessary for the complation of ti.n-
works”. . When the contract was sivned it was envisaged that alhough a
cooling system would eventually be required it was not necessary fu:thu
opening of the tunnel and therefore, provision was made\in the lumpsum
waorks merely for the design and not the supply of such a-systcm. It iatcr
transpired that a_cooling system would be needed for the opening of the
tunnel and in 1988 the appellants issued a variation order for the provision
of such a system. The parties were unable th rach agreement as tn- the

price for the constructinmnnﬁr system and the respondents

—_—

1EE ol
therefore, wrote tot ¢ appellants lhrcatenjng to suspend work on the cooling

system unless the appellants apreedsand paid the respondents’ proposed
price ror the construction of the é:noii_ng systemn. The ap&ﬂts did not
agree to the respondents’ demandsand instead commenced an action it the
High Tourt for an intedm injunction restraining the respondents from
suspending work on the cooling system. The respondents apptied-for a
stay_’ of the proceedings under Section 1 of the Arbitration ct, 1975 on the
basis that the proceedings were in respect of a dispute/which the parties
had agreed, under the contract, to refer to arbitration The Judge rt:fu.'we&-i
to stay on the that neither party was in a 1t mb:
E‘ll'\bi’{g_\flil’.\ since no reference had been made to the panel of experts and

r 223, While dealing with the appeal, the Court held as under

Act, 1950 to )_.t an inlurim@ﬁ) Tatory) injunction against the tespondents

pending the arbitration and was prepared to do so, but he made no order
because the respondents gave an undertaking that they would not suspend
work on the cooling system without giving the appellants 14 davs
notice.  The respondents appealed to the Court of appeal, which allowed
their appeal and stayed appehaﬁts' action under Section 1{1) of the 1975 Act
on the grounds that itayag not necessary that all preliminary steps ought to
have been taken tn__un-ﬂv]e an_arbitration to proceed belore the @s
junsdiction_to stay uitder Section 1 could be invoked. The Court further

held that therefivas o power tuEM_imMur Section 12(6)(h)
of the 1950° At ‘where the arbitration_ywas to take place -\FtE\]. [he

appellants,appealed o the House of Lords against the stay granted under
Sectioni(1)'of the 1975 A%T;T.Z?M SN ’ﬁ%ﬂa(ﬁ@/
(18]

N

“(}) The Court inad power pursuant to its inherent jurisdiction to
. (p .erant a stay of an action brought before it in breach of an
vreed method of resolving disputes bat somie other method,

tw_)JyJI‘-urtlu-nnnn', astay of the appellants” action ouglitto be granted
because the parties were large commercial einterprises

\
KCLDXJ;;G) B:'Sdi nesotiating at arm's length in the light of Tong experience of

construction contracts who had clearly dedded that the two-
a® stagze procedure, despite its potential weaknesses, had a balance
Q; it practical advantage over the alternative of bringing
proceedings in the national Courts and because, having agreed

N

%
U < e V) ; ; : . .
\Szoé‘} \2’:‘ Q( to take their complaints to experts and if necessary Arbitrators,

0 1
:}{3 7 they should be required in the interests of the orderly regulation
of international commerce to have resort to their chosen

b \ lribunal to settle their commeraal differences. Moreover, since

& it could not be said on the evidence hefore the-Court that the

appellant’s claim was so unanswerable that there was nothing
to arbitrate, there was a dispute between the parties with rvz'ard
to the subject-matter of the action and therefore no reasons to
- > T g
withholda stay (see p. 667 hj, p. 668 b, p. 676 d e, p. 677 ¢ h,
p. 678 ¢ to Fand p. 63, i, ¢, tog, post).
g O

(2 Where the Court made an order stying an achion pending a
e e 3 o R —
foreign arbitration it had no powerhnderSectron 12(6) ot the
1950 Act to grantan interim injunction since none of the powers
T D : —_— L
conferred on _the Court by the Act nﬂpfun.lﬁm b hns
ondugcted “abroad under a law other than English law.
Accordingly, the chosen curial law of the o Auon being

Belgian law the Court had no panaggl&gL&Mm

grant an interim_inj n requiring tire respondents to
A Y PESEY 3

contint:e work on the cooling system pending the decision ¢

e ———
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Caourt’s power o pass an_integl
acts must be derived hw_t_gngl_tgj_gself. In thggecision of the
mman Sterling Mutual Fund vs. Kaik Das, 1994(+)
SCC 225, the Supreme Court negatived the power of the Consumer
rotection Forum MMMMM:M that L was
not provided for in the Statute. There is no provision in Part-ll
ﬂmmlmm m of the 1996 Act applicable to foreiyn
Arbitrations under the New York Convention, which gives the Court

such a power.

When the Parlianient thongh it necessary to provide for the power
of Court to issue interim relief it has so provided. In connections
with arbitrations under Part-l of the 1996 Act which deals with
domestic arbitration the power to grant interim relief is provided for
i Sections 9 and 17 of the Act. Section 9 and 17 read as follows :

“9_ Interim measures etc. by Court—A party may, before or during
arbitral proceedings or at any time after the making of the arbitral
award but before it is enforced in accordance with Section 36, apply
to a Court.

(13 to the appointiment of a vuardian for a minor or a person of
unsound mind for the purposes of arbitral proceedings ; or

() for an intenim measure of protection in respect of any of the
following matters, namely

(1) the preservation interim custody or sale of any goods whigd
are the subject-matter of the arbitration agreement |

(b ~secnnng the amount i dispute in the arbitration ;

(v : the detention, preservat Cvoor inspection of any_propertt on
thing which is the subjec matter of the dispute in arbitration
o as to which any question may arise thereinandauthonsir s
tor any of the aforesaid ; purposes any pérson to enter upsen
any land or building in the possession of any party, o
authorising any samples to be taken oRany observation to e
made, or.experiment to be tried,which ay be necessary or
expedient for the purpose of subtaining full information o
evidence ;

(d) interim injunction of the'appointment of a Receiver ;

() such other interim measure of protection as may appear to the
Court to be just and convenient, and the Court shall have the
same power for making orders as it has for the purpose of, and
in relation to any proceedings before it.

17. Interim measures ordered by Arbitral Tribunal :

(1) Unless otherwise agreed by the paities, the Arbitral Tribuval
may, at the requestor a party, vrder a party to take any mtenm

necessary in respect of the subject-matter of the dispute.

(2) .v Arbitral Tribunal may require a party to provide
appropriate security in connectior with a measure ordered
under sth-section ().

The Prn\'if;i:ms of Part=l are by virtue of Section 2(2) explicitly made
applicable to domestic atbitration only. There are no corresponding

provisions in Past-11.

DEGELARLECIRE 49

This exclusiy@ Wasthus deliberate in keeping with one of the main

ohisctives of thed990 Act, vir o minimize the supervisorv ol the
—."‘_.—-._-_-— m . » -

Courts.inthesarbjtral proceedings” | Vide Clause—of the Statement

of Gbjections and Reasons of the 199551 1)].

Kewenter has relied upon Article $(5) of the Arbitration Ruies of the

international Chamber of Commerce (1CC) to submit that the Court

Nad the power to pass interim orders. Article 8(5) of the ICC Rules

of arbitration provides :

‘Article 8 : [ffect of the agreement to arbifrate:
XXX X XXX NN O XN XX XXX XXX KRN

5 Refore the file is transmitted to the Arbitrator and in exceplional
circumstances even thereafter the parties shall be at liberty to apply
to anv competent Judicial Authority for interim or conservatory

measures and thev shall not be so doing be held to infringe the
e e -
Jereement te arbitrate or to affest the relevant powers reserved Lo

the Arbitrator.

Any such application and anyv measures taken by the Judicial
Anthotity must be notified without delay to the Secretariate or the
Court of Arbitration. The Secretariate Shall inform the Arbitrator

thereot.”

The_clause does in tc- ns confer any power on a Court to give
interim relief. 1t merely gives hberty to lhvﬂl_m_[tj_gs_m_a_ppumgh a

competent” Judicial Authority tor such relief without jeopardising

their rights to have their dis: ates settled by arbitration. Besides the
i,ww;mcm as one of its
terms and jufsdiction of the Court cannot be conferred by consent.
AWBennim\ on Statutory [nterpretation (1984 Edn))
page 51 may be quoted in this context :

‘arties cannot by their agreement confer upon a Court any
jurisdiction which under the Acts establishing the Court it does not
possess.  (Hegting vs. Dupont, 11963) IWLR 1992ndialmer, ex p
Bischoffshelm, (1887) 20 QBD 255, Lun:ionp‘ag@rgi@f o Coz., (1867)
LK 2 HL 239, If it were not so, private persons would have the
power to compel a Judge to act merely because they wished it which

is absurd””
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(7)) The lerj_f_lg;tpme 0 antanintf_r_lr_s___cu__t.:_wryiniuncﬁ_nn under,
Section 37 of the Supreme Court Act, 1981 in support of a cause
of action which the parties had agreed should be the subject of
T e % . 3 = f
a foreign arbitration, potwithstanding that proceedings in
[_il_‘-;:,l.md had been stayed under Section 1 of the 1475 Act so
that the agreed method of adjudication should taken place,
since the cause of action remained potentially justifiable betore
the English Court despite the stay. Accordingly although the

—————— e —— i - - _‘—-:.
commengement of the action wag breach of the arbitration
agreement, so that the respondents were not properly before
the Coart, the Court had power under Section 37 of the 1981

- injunction to prevenf the

respondents stoppin sstem. However,
as a matter of discretion the injunction sought by the appellants
would not be granted because the injunction sought was the
same relict whicli would be claimed from the pnm‘fi.r‘lil.._slw
Arbitrators and therefore, if_the Court were to grant the
T P T =7

injunction it would largely pre-empt the decision of the panel
and Arbitrators. The appeal would therefore, be dismissed
and the appellants” action staved (see p. 677 hi, p. 663 b, p. 60Y
d toj, p- 670 h, p. 687 c d, p. 68Y fand p. 690 e g to p. 69hag,
post) ; Siskiya (Cargo owners) vs. Distos Cin Naviera/SA, The

2O00(3) .Mnrrintt Intermational Inc. vs. Ansa! Hotels Ltd. 3a

agreement of the type contained in Clause 6 the contract between the

parties. The contention_of the respondent was that this clause had no
applichbility to a foreign arbitration as the same was outside the scope of the
130 Act. The Court of appealaccepted that contention. The House of Lords
ey L = z i

while dealing with_the@ppeal, therefore, observed that if the respondents
were going_on_that paint, it would be necessary to consider whether the
Jdiscretion created by=Section 12{6)(h) should be exercised in a special wav in
relation o arbitrations conducted abroad.  The Court while deciding this

point Feld asamder

“Iis by now firmly established that jnore than one nationai svstem
of law mayv bear upon an international arbitration. Thus, there is the
proper law which regulates the substantive rights and duties of the
;ﬁﬁﬁ?——n he cm\trait‘t fropm chh the dispute has arisen.
7\('&1011, Iy, ﬁﬁ'ﬂ"r v (ﬁlﬁ I ftom the national law governing the

interpretation of the agreement.tpysubmit—the dispute to

,&Emﬁﬁﬂﬁgﬂx@mlfvﬂﬁﬂ:&?ﬁmﬂ from the natinn'tlar.
law whichl?rl\e parties have expressly or by implicdtion selectedyto®=
govern the relationship between themselves and the Arbitrator in f;
the conduct of the arbitration ; the ‘curial law’ of the arbitration, as it
is ofteit calle 1e construction contract provides an example. The

proper substdntive law of this contract is the law, if such it can be
called, chosen in Clause 68.  But the curial law must | believe he tpe

(Las

hat
_ U Ry propet
Siskin ,3 All ER 803, distinguish ; Bremier Vilkee Schiiftbaut
Und MascTienfabrik vs. South Didian Shipping Copph Ltds, [1981] tha
1 All ER 289, considered .” _ ey

J
2w In Channel Tunnel case, the Court observed thaf\the Court had

‘E - ‘5_ — law _of Belgium. Certainly there may sometimes be an express
“femdigr.  choice of a curial law which is not the law of the place where the
e o . T . - . '—!—‘—_-

arbitration is to be held @ but in absence of.an explicit choice of
this kind, or at leas@ some very strong pointer in the agreement to

\

)

powet 1o grant an interlocutory injunction unde Sechion 37 of the Supreme
Conntt Act, 1981 notwithstanding that the proceedingisdn it have been stayed
ander Section 1 of 1975 Act so that the agreed methed of adjudication should
take place, however, as a matter of discretiongthe Qourt still refused to grant
injunction because the injunction soughtwassasame which could be claimed
from the panel and the Arbitrators and ifithelCpurt was to grant injunction it
would have largely pre-empted the dedasion of lhc}mel,/and the Arbitrators.
e Court, therefore, refused to exercse discretion even under Section 37 of
the Supreme Court Act to grantintérim relief.

29.  Under Section 12(6)(h) of tl ! nglish Act, the High Court had the

' powers to make orders in respect of intérim injunctions or the appointment of

o Receiver as it has for the purpose of and in relation to the matter in High
Court. Section 12(6)(h) of the Act reads as under :

“The High Court shall have, for the purpose of and in relation to a
reference, the same power of making orders in respect of...(1.} interim
infinctions or the appointment of a Receiver, as it has for the purpose

Jow that such a choice was intended, the inference that the
parties when contracting to arbitrate in .- particular lace consented
irresistible.

plisi Lol

In all these instance§one or more national laws may be relevant
because they are expressly or impliedly chosen by the parties to
covern the various aspects of their relationships. As such, they
covern the arbitral process from within, But national laws may also
apply abextra, when the jurisdiction of the national Courtis invoked
independently umnsent by the parties. An obvious case
¢exists where the claimant, in face of an arbitration agreement brings
an action before a national Court which mﬁ‘ﬂ—ﬁa}’aﬂ“ own local
law to decide whether the action slulg d be tja or otherwise
interfered with. Equally obvious is the {ASe of the rational Court
which becomes involved when the successful party applies to it for
enforcement of the Arbitrator’s award. But a national Court may




IO ARDHLKATION (AW REPORTER 2000(2:

Here, the mat { xiﬂfj}'_l_‘_q‘.-mg ¢ Court happens

to have underits own procedural rales the powerto assert a personal

jurisdiction over the parties, apd to entorce protective_measures
3 e e - - . . .

against them. Any Court sabsfving this requirement will serve the

purpose, whether or not it has any prior connection with the arbitral

agreement or the arbitration process. Ip the present case, the English

Court has been drawn into this dispute only because it happens to
e means €

have territoral jurisdiction over the respondents, and (] 0
enforce its order against llwm;gfmrt would have served
justas well, and if the prc_w}u application had been made in Paris we
should have found that Frenen Court considering the same questions
as have been canvassed on this appeal, but from a different
. .{ A v dibineh sbiven ) /‘_:;:ill‘ icati 3
wwt_s The_distingtion be mm“.huuw‘\m: wal application of
j-i%gﬂ[i) "MMS i~ important. In Wm'hcn

e~ Corr ydeciding whether a statutory or (_\}_llthgmn-r 15 capable of being
P § _exercised by the English Courtim relation to Clause 67, and if i@ 7 so
::, f-f"f"’:“ﬁb capable whether it should o fact be exercised, the Court should bear
Lo "? constantly i mind that English law, like French law, is a stranger to

—_— —

L2 = ad
3)““"]:&;’;{' this Beleian arbitration, .lndt'mth-Mt not before the

pAY English Court by choice. In such a situation the Court should e
very cautiousm its approach both to the existence and to the exereise
of supervisory and supportive measures, lest it cut across thie grain
of the chosen cunial law.

It seems to me_absolutely plain for two reasons that Parliament

cannot_have intended these provisions to apply tova forgign
arbitration. The first reason s that the chosen meehanism was to
make these provisions into implied terms of thedrbitration agreement,
and such terms could not sensiblv be incorpyrateddnto an agreement
roverned by a foreign domesac arbitratiipdasy to whose provisions
they might well be antithetical - seef\for example, the provisions
concerning the administration of ogths, discovery and orders for

costs.
Secondly, Section 2 of the 188 A-Punlike Section 2 of the 1950 Act,
was concerned excdusively®ate the internal conduct of the arbitration,
and not at all with any éxdemal powers of the Court. 1 can see no
reason why Parliament should have had the least concern to regulate
the conduct of an arbitration carnied on abroad pursuant to a foreign
arbitral law . Furthermore, it was expressly stipulated in Section 28
wadhat the 1889 Act should not extend to Scotland or Ireland. It is
AW ln suppose that Parliament should have intended that the
sanve French arbitration should at the same time be subject to implied
terms under English law but not under the law of Scotland. I do not
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terms of the 1950 Actapply to toreign arbatrations and that since these i inde
Section 12(6), the power conferred by Section 12(0)(h) to srant an intenim
mjunction was not available to the Court in respect of foreign arbitrations,
such as the present. [t ig, therefore, clear that even the House of Lords in
Channel Twnnel's case hayeelearly heldthat in relation toa foreiyn arbitrations.
y_l_v_pm\'isiunh of thé\ ¢t would not apply and no interim directions can be

siven under the Act n relation to such an arbitration.

32, Wedare notimpressed with the arguments of Mr. Desai that in case
the provisionswhthe Act did not apply, the Court has inherent posvers under
Section I51gRthe Code of Civil Procedure to pass an interim order so as to
advarfee the/cause of justice. In case tis Court, in view of Section 202) of the
Actidoes not have jurisdiction to pass an interim order contemplated by
Seationty of the Act, in our view, the Court cannot exercise mherent powers
apdthereby confer upon itself a jurisdic' -~ n not conferred by law. Toexercise
any inherent power, the Court must hac e jurisdiction over the proceedimgs
beforeit. Power under Section 151 of the Code can be eserased oni. when th
matter is properly before the Court. In case, there s iherent Lack of yunsed ton
m the Court, the Court cannot exercise inherent powers so as to conter
jurisdiction upon itself.

33. It is not denied that parties had agreed to have therr disputes
reterred to the arbitration of the Kuala Regional Centre for Arbitration (KRCA
in accordance with the Rules of the said Centre. Under Rule [ of the KRCA
Rules the disputes shall be settled in accordance with the UNCITRAL
Arbitration Rules subject to modification set forth in KRCA Rules. The
UNCITRAL Arbitration Rules have, therefore, been miade a part of the KRCA
Rules. Article 26 of the UNCITRAL Arbitration Rules read as under

‘(1) At the request of either party, the Arbitral Tribunai may take
any ntenm measures it deems necessary in respect of the
subject-matter of the dispute, including measures for the
conservation of the goods forming the subject-matter i dispute,
such as ordering their deposit with a third person or the sale or
perishable goods.

(2)  Such interim measures may be established in the form of an
intenmaward. The Arbitral Tribunal shall be entitled to roguire
secunty for the costs of such measures.

(3) A request for interim measures addressed by any party to a
ludicial Authority shall not be deemed incompatible with the
agreement to arbitrate, or as a waiver of lthdfgu'”“.m ¥

34. Itis, therefore. clear that even lhnugr‘_-)é sty BRy20t be able to
move the Indian Court fo: interim measures, it is notleft remedyless inasmuch
as it can approach the Arbitral Tribunal for passing appropriate orders to take
interim measure as it may deem necessary in respect of the < hiect-muitor of
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provision like Article Y in Part-11 of the Act butwe feel the reasgn for departure
may be that the party in such a case could approach the ArbSgl Tribunal for

A passing appropriate orders to take interitm measures as it may deem necessary

in the facts and circumstances of cach case.

3 Even assuming for the sake of argument that the party is left
remedy less and it cannot approach the Court for taking interim measures, in
v views that cannat be o ground to make Section 9 applicable to arbitrations
taking place outside India. We mayv agree with the learned counsel for the
appetlant that it may, in some cases, lead to hardship to a party, I wever,
whien e language of the statare is plam and unambiguous and admits of
only one meanmg, no question of construction of statute arises, for the Act
speaks for itself even if the result is strange or surprising, unreasonable or
unjust or oppressive as it is not for the Courts to extend the scope of the
statute bevond the contemplation of the legislature. 1t is entirely for the
legislature to louk mto this question.

36, For the aforesaid reasons, we are of the opinion that the petition
under Section Y of the Act was not maintanable and the Court his no
jurisdiction to entertain such a petition for grant of interim measures in
relation to an arbitration l;t'irlg held outside India. We, therefore, see no
mierits in this appeal and the same is, accordingly, dismissed leaving the
parties to bear their own costs.

Appeal disntissed.
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QN No. 61 of 2000—Decided or 25.07.2000

Arbitration and Conciliation Act, (26 of 1996), Section 9 read with
Order 39, Rules 1 and 2, C.P.C.—Termination-of franchise agreement—
Absence of Notice does not at all makes.termination of Franchise Void-Ab-
Initio—Appointment of arbitrator—Interim measure—Enforcement of
negative covenants—Alleged that _termination of agreement without
following Clause 17 of the agreement—Validity of termination of
agreement-—Arsbitrator appointed by court. Petition allowed.

Feld— Considering the above communications issued from July, 1999
tosthe petitioner by the respondents itcannot be said priomz facie that provisions
of Clause 17 refatine to termunation were not satisfied in view of the fact that
Clause 17 was not speciticallv mentioned in the communications sent from
[uly, 1999 This is a matter which is require to b considered by the learned

ot e

lu';r.'u‘nlmnn wasggord ab r'n?fiu_ Even the judgent of the Hon'biy Suprgme
Court in Gujum.)”!inq case (supra), in para 14 proceeded on the basis that
the apreement containing the negative coveriant held the field as it wasnot
tepminated. From the material produced be_l'nru me by the respondent mc]u:}vc
of communications addressed tothe petitioner by the respondent regarding
the functioning of the petitionel’s 6tlet, it cannot be held at this stage llljlt-_lj"le
non-mention of Clause 17 of the'abisence of notice contemplated by the above
provision makes the tegmpation of the fianchise of the petitioner void ab initi.

s 3
I{ is, however, made dear that these observations are merely prima facie in
nature and the teiened “Arbitrator is free to arrive at his own conclusion
regarding the temiination of the agreement entirely uninfluenced by any u{
these observations made at an interim stage in this order. The question of
enforcement, ofthe provisions of the agreement, including the negative
covenadtean bnly be considered after a finding as to the invalidity of the

: 8 : ] -
termination of the agreement is arrived at. {’ara 15)

Purther held, however, it is made clear that in view of the offer made
by e respondents, the respondents would not enforce Clause 18.2 of lh.e
nérvemcnt which operates post-termination against the petitioner and et if
the petitioner takes advantage of the non-operdtion of the Clause 18.2 that
will not come in the wav of any relief being granted to the petitioner by the
Arbitrator including the resumption of the franchise. (I’ara 16)

Further held, both the counsel have agreed that Hon'ble Mr. Justice

1).1>. Wadhwa, a retired Judge of the Hon'ble Supreme CuurWd as

[ d i i P W -a is accordingl sointed as the
Aibitrator. Hon'ble Justice D.P. Wadhwa is accordingly appomted a:

Arbitrator in the present dispute and will fix his own terms regarding fees as

agreed by both the parties. The parties to approach the said Arbitrator within

three weeks from today and request for an expeditious disposal of the disputes
r (Para 17)

between the parties preferably within four months from today.

Case referred :

I. Gujarat Bottling Co. Ltd. and others vs. Cova Cola Co. and others,

(1u43) 5 SCC 345=1995(2) Arb. LR 3H (Para 8)

Advocates Appeared :

Sh. Rajeeve Mehra, Sh. Mriganga Dutta & Sh. D.N. Ray —For the Petitioner

Sh. Rajiv Nayar, Sr. Advocate with Ms. Pallavi S. Shroff
and Sh. AK. Roy —For the Respondent

JUDGMENT

MUKUL MUDGAL, J.—This is a petiion under Section 9 of the
Arbitration and Conciliation Act, 1996 read with Order XXX!XI#&.’égs 1and 2,
C 1 C., filed by a Franchisee of EIIL‘EETQD_CI?DE:M%ER' Lo ig[ﬁ? r# ‘-Zz'—a_rll‘dla

. S TRNE SR S SR e 2 :
i_td.. who are the Master Franchise of the parent company;|

Tntemational Incorporate Ltd. based at USA. The petitioner

o's Pizza

has contended
that the Franchisee Agreement required from him considerable financial input





