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There can be no dispute about the above general preposition of law laid
down by the Supreme Court. But, the question for consideration in the
instant case is, whether Clause 16(2) of the Standard General Conditions of
Contract is a bar for grant of interest by the Arbitrator. This very clause fell
for consideration of Division Bench of this Court in N.G. Gunani vs. Tie
Union of India, rep. by its Chicf Engincer, (Construction), South Central Railivay,
Secunderabad and another’, to which | was a party. On an analysis of the
provisions contained in the said clause and the provisions of the other relevant
clauses of the contract, the Division Bench held that the said clause contains
only a restriction on the departmental officials to allow interest on delayed
payments, but, it is not a fetter on the power of Arhitrator fo grant interect
on the amounts found due and payable to the contractor on adjudication of
the disputes between parties. The question raised in this Civil Revision
PPetition is, therefore, covered by the decision of the Division Bench (2 supra)
which is directly in point. Following the said Division Bench judgment, |
have no hesitation in rejecting the contention of the leamed Counsel for the
petitioners.

3. The leamed Counsel for the petitioners has further contended that
in any case the grant of interest at the rate of 18 per cent per annum by the
Arbitrator from the date of award till the date of making the award Rule of the
Court, is illegal. Itis also contended that the grant of interest on the amounts
due amounts to granting damages on damages and it is not permissible in
law. I do not, however, find any merit in these submissions also, since _the
Arbitrator has granted interest only from the date of award, but, not earlier
and the lower Court while making the award Rule of the Court, granted
future interest from the date of decree till realisation at 6 peg.cent per annum
only. [ do not, therefore, find any merit in the Civil Revisionr*’etition and
aco rdingly it is dismissed, but, without costs.
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(i) Arbitration & Conciliation Act (26 of 1996), Section 47—
Enforcement of Foreign award—Territorial Jurisdiction of the Court—Con-
tract signed by one party in Punjab and by the representative of other at
Bombay—Held, contract entered into Bombay—Contract for supply of
voods—Respondent failed to load the carvo—Arbitration proceedinus—

2000(1)

1/}"l ’ (

Wi 1 l_i"igi R T R B L T e p i

contracted goods=-Jurisdiction of the court—Validity of award—Faoreign
award enforceable.

Held—it is the case of the Petitioner in paragraph 3 of the petition that -

the cantract was actually exegtited by and on behalf of the Petitioner_at
Bombay. Therv ;mmmmﬁm
could not have any matenal Tor it is a fact known only to the Petitioner and its
authorised represenfative.” The issue can be looked at in two ways. If the
contract is said ta haveBeen concluded when the terms were prepared, then
cbviously thatgeek place in Bombay. [f the contract is said to have been
finalised onfy after both parties had signed, IW the
parties sitmad at L udhiana and the other signed it 1 Bom ronly after it was
received.in Bombay. Looking at it, either way, [ am satisfied that the contract

nwd_imu,mﬁn_nmmnd that this Court has jurisdiction to entertain
the'petition. : (Para 15)

{ii) Arbitration & Conciliation Act (26 of 1996), Section 49—
Enforcement of award—Act empowers the court to declare that the foreign
award is enforceable--An award shall be deemed to be a decree—Award of
intedst beyond the date of award—Under 1996 Act, it is no longer open to
th@}r. " Rule made absolute.

gi_.:'}"Held——B_\' prayer (a) in the petition, it is prayed that this Court be
leas

n m-{ view, su 3 t be granted under the provisions of
the Act, 1996. In my opinion, Section 49 of the Act merely empowers the
Court to declare that the Forei ward is enforceable under the provisions
of Chapter I1 of the Act. The moment such a declaration is granted, an award|
Jhall be deemed to be a decree of the Court. Once its deemed to be a decree |
of the Court, it is open to the parties to seek its execution in accordance with
the provisions of the Civil Procedure Code.
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| pleased to enforce the award dated 30th September, 1997 Exh. O to the 3. 4
petition. I

Further held, Mr. Thakkar, then sought relief in terms of prayer (c) in See -
e

e petition, which is for payment of interest at the rate of 21% p.a. on the
principal sum of US $ 40,000 from the date of award i.e., 30th September, 1997
till payment and realisation of the same sum. The award by itself directs
pavment of interest at 17% per annum on the principal sum of US $ 40,000
from 25.1.1996 to the date of the award. In my view, this prayer cannot be
granted. Under the 1996 Act, it is no longer open to the Court to make such
anorder for interest. It appears to me that there is a serious lacuna in the Act,
ifisofar as an Arbitration Award is concerned. If it does not award interest

beyond the date of award and for any delay caused thereafter, the. par who
succeeds in the claim would be put to great loss. It would p mium or

dishonest objection to the Award and delay in its ex'&?&gﬁ)ri], Rfthdut risk o
incurring interest charges. This lacuna can be cured either by legislature or by
framing of appropriate rules by the High Court in exercise of its powers
under Section 82 of the Act. Admittedly, there are no rules on the subject



of the Award. With these observations. | refuse relief in terms of prayer
clause (c). (Paras 19 & 20)

Appearances :

Sh. N.C. Thakkar with Jariwala, Advocates i/b
M/s. Thakore Jariwala & Associates

Sh. §.C. Dharmadhikari with Sh. Ajay Khandkar,
Advocates —For the Respondent

—For the Petitioner

Important Point

Once an award deemed to be a decree of the court, it is open to the
parties to seek its execution in accordance with the provisions of the civil
procedure code.

ORDER

- - Thisisa petition under Section 47 of the Arbitration and Conciliation
Act, 1996 (hereinafter called ‘the Act’) applying for enforcement of the Award
dated 30th September, 1997.

2. The salient facts necessary to dispose of this petition are as
under :

The petitioner is a company incorporated under the laws of Singapore,
which carries on business of imports and exports of, inter alia, Indian
commodities and, in particular, import of Indian Toasted Sovabean
Extractions. The Respondent is a company registered under the Compani€s
Act in the State of Punjab carrying on business of dealing with several Indiah
commaodities. The petitioner and the Respondent had an earlier blisiness
transaction during the course of which one M/s. Harish & Co. of Bombay
had been appointed as the broker of the Respondent to carry out the
business deal for sale of certain commodities. The document at'Exh. A to
the affidavit of Dilip K. Sheth in rejoinder filed on 12th March;» 1999 brings
out the fact that in the previous business transaction M{s./Harish & Co.
had acted as broker for the Respondent/Company. The'said M/s. Harish
& Co. are regularly carrying on business of brokérs for selling edible and
Non-edible oils, oiiseeds, oilcakes, bran, caftlefeed and poultry feed
ingredients.

2A. It is the case of the Petitionet that M /s. Harish & Co. acting as
broker of the Respondent approached theRatitioner and offered to sell, supply
and deliver goods as per the requiremént\of the Petitioner. Negotiations took
place with regard to terms of a contract for supply of 1000 Metric Tons of
Indian Toasted Soyabean Extraction FAQ Yellow Flakes of certain specification.
The shipment of the goods was to be effected by December, 1995 and the
agreed price was US $ 192 per metric tone of 1000 kilos net in Bulk FAS (FOB)
. Bedi Bunder, Gujarat. The payment under the contract had to be made by
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& Co, the basic terms of the contract were confirmed and it was further
provided therein that the other terms would be “As per Contract No. TIA
2856-151155 dated 5.9.1995 of M /s. Alfred C. Toepfer (India) Export Pvt. Ltd,
Bombay”. A formal document of contract appears to have been drawn up and
signed by the authorised representative of the Petitioner and by one of the
Directors of the Respondent/Company.

3. Pursuant to the'térmsof the contract, the petitioner opened a letter
of credit on 23.11.1995.with their Bank Societe General, Singapore Branch,
who in tun instructed their Bombay Branch with regard to opening of the
irrevocable letter @f crédit for a sum of US $ 192,000,00. Under the terms of
contract, the Réspondent was to load the goods on the ship to be nominated
by the Petifioriers The Petitioner by its communication issued by their
Surveyoy, Hated.6.12.1995 nominated M.V. Feng Guang as the carrving vessel.
This was confirmed by another telex of the Surveyor of 14.12.1995. The
Respondent failed to load the cargo as required, even after ar ther telex
dated 78.12.1995. The surveyor placed on record that till 1900 h. " irs on that
date sthat no cargo had been offered by the Respondent for preshipment
agdinst the vessel M.V. Feng Guang. By a note dated lanuary 2. 1996 _the
shipment date was altered from December, 1995 to January, 1996 and the
note was countersigned on behalf of the Respondent by its broker M/s.
Harish & Co. There was failure to lmuven after the shipment
date was thus altered. This is evidence by the Surveyor’s letter dated
15.1.1996. This shipment date was once again amended to February, 1996
by addendum to the contract dated February, 1996 sigried on behalf of the
Respondent by its broker M/s. Harish & Co. Even after this amended
SIW—LAT‘WWH ailed to load the cargo on the vessel. By a
telex dated February 12, 1996, the Petitioner placed on record that the
Respondent had failed to tender cargo on the nominated vessel in accordance
with contract and declared the Respondent to be in default and reserved its
rights to claimall costs and consequences including demurrage, dead freight
and price difference price differencd. By a telex dated 27th Marcffi%‘)ﬁ, the petitioner claimed
a sum of US $ 000/- (sic) calculated at the rate of US $ 40 price difference
prevailing on the date and called upon the respondent to remit the same tn
its account at Chase Manhattan Bank, New York.

4. The Respondent failed to respond o any of the communications,
despite several communications received from the Petitioner. The Petitioner
exercised its right of moving its claim in arbitration and by its telex dated

14.6.1996 nominated one A.G, Scott as its nominee in a ance with “The
gmde Association” Am% 25), which
were part of the contract by virtue of the arbitration clause contained in the
contract. The matter apparently was taken up with the broker Mlndidarish &
Co. by the Petitioner. M/s. Harish & Co., by their letter Hagrd 250f Hdly, 1996,

referred to the contract in question and advised the Respondent that it had
lefaulted on the contract.  They also drew the respondent’s attention to the
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fact tt . one H.I’. Thakkar of M/s. Harish & Company along with one
Padma abhan of M/s. Alfred C. Toepfer, Bombay, the Petitioner’s broker in
Bomba had visited the Respondents’ office at Ludhiana on 18th June, 1996
to discii s the matter with a view to arrive at an amicable solution. The letter
also pla ed on record as to how one Anil Thaper with whom a previous
appointiient had been fixed for discussinn the issue was unavailable for 4-5

days ana how the subsequent ise of Anil Thaper to visit the Bombay

:'Iiﬁ(;t:/l)f M/s. Alm 5 Iuvpfer on subsequent two occasions to sort out the
issue varlier was not fulfilled. The broker by the said ietter tried to impress
the Kespondent that the dispute should be resolved at the earliest or it would

damage the Respondent’s reputation, if Buyer dedded to act otherwise.

5. On 25th June, 1996. The Grain and Feed Trade Association
(heretnafter referred to as ‘GAFTA') informed the Respondent that the Petitioner
as Buyer had requested GAFTA _to appoint an Arbitrator on behalf of the
Seller [(vspundvnt as the Respondent had failed toappoint its own Arbitrator.
This is pennissible under the GAFTA Arbitration Rules form No. 125. On
Toth fuly, 1996, GAFTA appointed one C. Nottage as the Arbitrator on behalf

nf of the Re espondent Sefler. On 3rd Seplember, T996 GAFTA appointed one G.
en) .15 the third Arbitrator and Chajrman of the Arbitral Tribunal. By a

letter dated 3rd Se ptember, 1996, the Respondent was called upon to provide
its submissions and documents within 28 days. On 11th October, 1996, thie,
Chairman of the Arbitral Tribunal informed the Respondent via telex 5end"i)y
GAFTA to deliver its submission as required within due date and direeted the
Respondent to deliver the submission to GAFTA on or before 21st October,

1996. The Re wpm.LIutl failed to deliver its submission or take apyepart in the
.whnmtmn Pr occedings. On Yth December. 1996, the Chairmag, of, the Arbitra

Fribunal isstued a peremptory order requiring the Respopdent to submit its
papers within 21 days, upon failure of which the Tribuilavould proceed to
determine the issue on the basis of the documents and papes§ placed before it
by the Claimant. Despite this peremptory order, the Réspondent failed to.
plau‘ its documents_and submissions before_the sArbitral Tribunal for
consideration.  In the result, the arbitration Erm‘e(*d ngs were held ex parte
and, after considering the material tenderedand the submissions made by the
Petitioner, Arbitration No. 1193 resulted\in the Award dated 30.9.1997.
Arbitrators by their award held lhatmm'fﬂm failed to supply the
contracted goods as agreed and thatthence wn%@w@mm calculated
at the difference between the default price on the date of selling (25.6.1996) of
US $ 232 per metnic tone and the contractual price of US $ 192 per metric tone.
Thus, by the said award the Respondent was held liable to pay to the Petitioner
a sum of US $ 40 per metric tone, making a total amount of US $ 40,000 and

further directed to interest at the rate 7% per annum from 25.1.1996 to the date
of the award.

0. The petition, has been opposed by the Respondent by an affidavit

e ——— e
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(i) That there was no contract all between the Petitioner and the
Respondent with regard to supply of any goods. Hence, there
could not have béén an arbitration agreement and, consequently
all purported.procegdings in arbitration must be held to be void
and of no‘consequence. Hence, the award is also void and
unenforéeabley;

(ii) Without prefudice itis contended that if at all there was a contract
forsupply of goods, then, it was entered into at Ludhiapa in the
State,of Punjab and, wjﬂﬂhnnjo

entertain the etition ;

(iii) “That the award in question was rendered despite the fact that the
claim in arbitration had been made beyond the period of limitation
prescribed under the Arbitration Rules and, therefore, enforcing
such an award would amount to acting contrary to the public
policy in this country.

7. The first contention that there was no contract at all, appears to
me to be more a contention born of desperation than rooted in facts. In the
affidavit in reply, the Respondent took up the extreme contention of there
being no contractual relationship whatsoever between the petitioner and
itself and went to the extent of denying that M/s. Harish & Co. were acting
as its broker. The Petitioner has by its affidavit-in-rejoinder dated 12th
March, 1999 placed a number of documents on record, which were obtained
from the office of GAFTA on an application made by the advocate of the
Petitioner M/s. Jariwala & Co. | have already referred to one document at
Exh. A, of this affidavit-in-rejoinder. This has been placed on record to
show that M/s. Harish & Co. acted as brokers with regard to particular type
of commodities dealt with and that on earlier occasion they had acted as
brokers between the Petitioner and the Respondent, when goods worth Rs.
8,78,40,650 had been purchased and sold. Exh. “B” to this affidavit in
rejoinder is a lc -er dated September 15, 1995 ad !ressed by the Respondent
to M/s. Harish and Co., in which the Respondent acknowledged the receipt
of contract No. TIA 2856/151155 dated September 5, 1995 for 1000 MT
Soyabean Extraction. The Respondent also said that “it was retuming two
sets of the contract for onward submission to Toepfer and further action at
your end”. M/s. Harish & Co. was also requested to kindly arrange to send
the L/C at the earliest. Despite taking time to deal with the facts averred in
the affidavit in rejoinder, no further affidavit was placed by the Respondent.
in the circumstances, there is no reason for not accepting, the averments
made in the affidavit-in-rejoinder, which appear g be welll Cf ported by
several documents annexed thereto, some of which@4€ 111éh from the
custody of GAFTA, which has no axe to grind in the matter. There is neither
denial of the letter dated 15.5.1995 from the Respondent to M/s. Harish and
Co., nor is there any explanation for this letter. Reading of this letter leaves




8. Exhibit “C” to the affidavit-in-rejoinder is a letter of the Petitioner
to the GAFTA indicating the defence taken by the Respondent in its affidavit-
in-teply and requesting GAFTA to supply several documents from its end.
The documents supplied by the GAFTA have been placed on record at Exh.
“C” collectively. A perusal of Exh, “C” collectively, clearly bears out that, on
16th July, 1996, the Director General of GAFTA addressed a letter to the
Respondent informing it that the Petitioner had filed an application for
arbitration of its claim in a dispute which had arisen between the Petitioner
and the Respondent touching the contract dated 1.2.1996 being contract No.
TIA 2858-151155 in respect of supply of 1000 MT Indian Toasted Soyabean
Extraction FAQ Yellow Flakes, it was also pointed out therein that since
Respondent had failed to appoint its Arbitrator within 9 consecutive days of
the receipt of the Clain-int’s notice of the appointment A.G. Scott as the
Claimant’s Arbitrator, C. Nottage had been pointed as the Respondent
Arbitrator under the Rules. The Respondent by the said notice was called
tpon to appear in person or by representative or to state its case in writing,
which had to be done in accordance with Rule From 125, Placed on record is
a zerox copy of the receipt issued by the postal department of the Royal Mail
Department in U.K., which evidences that such a letter was addressed to the
Respondent at the address which is shown in the petition.

9. Another letter dated 3rd September, 1996 is addressed by the
Arbitration Department of GAFTA to the Petitioner with copy to the
Respondent and the Arbitrators. This letter appears to have been sent by
fax and the transmission report indicates that the fax was received by thé
Respondent. This letter acknowledges receipt of the submissions and
documents from the Petitioner and draws attention to the Rule 4_of the
Arbitration Rules Form 125. There is also a letter dated 3rd September, 1996
addressed jointly to the Petitioner and the Respondent informing thém of
the appointment of G.M. Perry as the third Arbitrator and Chaimman of the
Arbitral Tribunal. The letter also gives the time schedule for, parties to act.
That the petitioner has acted on this is indubitable. It is therefore, impossible
10 accept that somehow the Respondent never received this-letter. On record
is also another notice dated 3rd September, 1996 frotn GAETA addressed to
both the parties, giving them further timne schedule for producing the
submissions/documents. This letter appears, to\have been received by fax
by the Respondent. A letter dated 3rd Septeniber, 1996 addressed to the
Petitioner with copy to the Respondeut ‘and the third Arbitrator,
acknowledges the receipt of the submissions and documents and draws
attention to Rule 4 of the Arbitration Rulgs Form 125, and calls upon the
parties to send all documents in triplicate. There is also a letter dated 11th
October, 1996 addressed by GAFTA to the Respondent conveying the
directions of the Chairman of the Tribunal that since the Respondent failed
to deliver submissions as required in earlier fetter of GAFTA, the Respondent
was directed that it should be done by 21st October, 1994, upon failure to do
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registered mail and the zerox copy of the receipt of the Royal Mail Department
evidences that it has been sent to the Respondent. A fax message was sent
on 11th October, 1996 by GAFTA to the Petitioner as well as the Respondent
conveying the same message. The activity report indicates that it has been
received by the Respondent.

10.  There is another faximessage dated 11th October, 1996 from GAFTA
addressed to the Respondefit with copy to the Petitioner, the two Arbitrators
and the Chairman of the A¢btral Tribunal. In this letter also it was conveyed
that if the Respondent failed to file its submission by 21st October, 1996, the
Tribunal would issue a*péremptory order. On Yth December, 1996, GAFTA
addressed a letter-taithe Respondent conveying peremptory order made by
the Arbitral Ffibunial. The said letter also was sent by Fax to the Respondent,
as evidenced by the Fax transmission form and activity report, which indicates
that thefax message was received by the Respondent. On 6th June, 1997,
GAFTA addressed a letter to the Petitioner with copies to Respondent, the
two Aibitrators ai'd the Chairman of the Arbitral Tribunal, acknowledging
tecéiptof fax dated 2nd June, 1997. On 18th September, 1997 GAFTA informed
théPetitioner that the award of Arbitration was available upon receipt of the
tees and expenses amounting to $ 2,740.00 and called upon the etitioner to
forward the said fees. This letter was sent by registered post as evidenced by
posting receipt of Royal Mail, UK. On 30th Septemnber, 1997 GAFTA addressed
a letter to the Petitioner acknowledging full settlement of fees, including a
copy of the Arbitration Award dated 30th September, 1997 and conveyiny
that copies thereof had been sent to the Respondent, the members of the
Tribunal and the Chairman of the Tribunal. A Courier Way bill placed on
record evidenced that the award was forwarded to the Petitioner and the
Respondent by GAFTA.

11. A perusal of the aforesaid materials place me no doubt that the
Arbitral Tribunal conducted proceedings in accordance with the procedure of
GAFTA Rules, principles of natural justice and the laws applicable in the
country. [ have also no doubt that the Respondent was given due notice of
the arbitration proceedings, but the Respondent failed to appear before the
Arbitral Tribunal and putforth its case. In these circumstances, | am of the
view that na fanlt can be found with the Arbitral Tribunal Inakingits award
X parte a;‘n@;@g Respondent.

12, Considering the material produced before the Conrt, itis difficult to
accept the contention of the Respondent that there was no contract at al
between the Petitioner and the Respondent with regard to supply of the
goods in question. In fact, the affidavit of Harish P, Thakkar and Shri
P'admanabhan lyer dated 16th March, 1999 takes the matter beyond the pale
of controversy. The said Harish P, Thakkar is the Proprietor of MP9I3 4 righ
Brokers and he asserts that his firm has been acting as Page-4rafil 4hapar
Oils and Fats Ltd., an associate Company of the Respondent and Thapar
Exports Lid., as well as for the Respondent and had effected a number of
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teansactions for the said Thapar Groups of Companies. He als®tates that he
had handed over a set of photo copies of bills, letters and other documents
exchanged between himself and the said Thapar Companies to the Petitioner.
The affidavit of Harish also brings out that sometime in or around September,
1995 his firm was appointed as Brokers for the Respondent for sale of Indian
Toasted Soyabean Extractism through one Anil Thapar, a director of the
Respondent-Company, who represented to him that the Respondent would
be in position to supply the contracted quantity of the said goods. Thereafter,
there were negotiations with the Petitioner through one Padmanabhan lyer,
working with M/s. Alfred C. Toepfer India Exports Lid., who were acting as
Brokers of the Petitioner. The negotiations were held at Bombay and the
terms of the contract weie finalised on 5th September, 1995 at Bombay between
the two Brokers acting on behalf of their respective Principals. Harish Thakkar
also asserts that under instructions from the Respondent, his firm had issued
a letter of confirmation at Bombay to the Petitioner Brokers setting out the
terms of the contract under which the Respondent agreed to supply 1000
Metric Tones of Indian Toasted Soyabean Extraction FAQ-Yellow Flakes at
the rate of US $ 192 per Metric Ton during December, 1995. According to
Harish Thakkar, subsequently a formal contract document was prepared by
M/s. Alfred C. Toepfer (India) Export Ltd. (brokers of the Petitioner) and the
said contract’s number was TIA 2856-151155. This formal document was
forwarded by Harish Thakkar to the Respondent and the same was returned
by the Respondent under cover of letter dated 15th September, 1995 duly
signed “for further action”. In fact, a copy of the said letter is enclosed-at Exh.
A to the affidavit of Harish Thakkar. This letter, in terms says, ¥We are
returning herewith two sets of Contract for onward submission. to Toepfer
and further action at your end. You are requested to kindly amrange to sent us
the 1./C at the earliest.” At Exh. A-1 is a letter dated September;22, 1995 by
Harish & Co. Addressed to the Petitioner at the address of its brokers in
Bombay forwarding a Contract No. TIA 2856-151155 dated September 5, 1995
in duplicate duiy signed by sellers M/s. Thapar Ispat Ctd. Ludhiana.

I Thesame affidavit also incorp. - ates theassertions of Padmanabhan
Iver, the Employee of the Petitioner’ Brokers™M/s. Alfred C. Toepfer India
Ltd., who confirms the facts placed on record\by Shri Harish P. Thakkar. In
the face of this affidavit, which has not bean controverted at all. [ have no

hesitation in holding that there was a'contract between the parties for supply

of the goods already descrbed.

14. [, therefore, hold that there was a contract between the parties and
the contract was in fact the document TIA 2856-151155 reproduced at
Exhi. A to the petition. The last term in the contract styled as “Other Terms”

reads :

“All other terms and conditions as per GAFTA Contract Nos. 100 and
1197125 currently in force. Both the buyer and seller hereby
sk nawilodisea familiarit with tha tock of tha eaid CABTA CAanttactka
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The meaning nalis clause is quite obvious, at any rate to a person who was
dealing with the goods in question or with GAFTA. This clearly means that
the contract was subject to an arbitration clause in accordance with the rules of
GAFTA. Thus, the first contention of Shri Dharmadhikari that there was no
contract between the parties,anuch less, an arbitration agreement, has no
substance and must b_g'wj{iétéd.

15. The second contention also has no substance in my view. In the
first place, the iﬁ_;atqﬁai placed on record evidences that ali terms of the
Contract were megotiated and finalised in Bombay on 5th September, 1995.
It was, thereafter that the formal contract document was engrossed and sent
LudhianaJjorthe signature of the Respondent. The Respondent’s Director
signgd the contract document and forwarded it to the Respondent’s broker
at.Bombay, for onward transmission to the Petitioner for taking necessary
agtiun. The Affidavit of Harish Thakkar clearly shows that this document
was thereafter handed over to the authorised representative of the Petitioner.
Itis the case of the etitioner in paragraph 3 of the petition that the contract
was actually executed by and on behalf of the Petitioner at Bombay. There
is no material on record to refute this assertion. In fact, there could not have
any material for it is a fact known only to the Petitioner and its authorised
representative. The issue can be looked at in two ways. If the contract is
said to have been concluded when the terms were prepared, then obviously
that look place in Bombay. If the contract is said to have been finalised
only after both parties had signed, then it is clear that only one of the
parties signed at Ludhiana and the other signed it in Bombay only after it
was received in Bombay. Looking at it, either way, | am satisfied that the
contract was entered into in Bombay and that this Court has jurisdiction to
entertain the petition. The second contention of Mr. Dharmadhikari must
be rejected.

16.  As to the third contention with regard to limitation, | am of the
view that, at best, this may touch the ments of the claim. It was open to the
Respondent to appear before the Arbitral Tribunal and raise th. contention
that the Arbitral Tribunal could not have entertained the claim because it
was beyond the limitation prescribed under the GAFTA Rules. Arbitration
Rules Form No. 125 have been issued by GAFTA. Rule 2.2 would apply to
the claim of the nature entertained by the Arbitral Tribunal. In respect of
such claim, the claim has to be lodged not later than the 90 consecutive day
after the dispute has arisen. Rule 2.4 savs “No award by the tribunal shall
be questioned or set aside on appeal or otherwise on the ground that the
claim was not made within the time limits stipulated in thilndide if the
Respondent to the claim did not raise the matter in itPagengsoftgso as to
enable the tribunal to consider whether or not to exercise the discretion
vested in it by Rule 2.2.”

17. Rule 2.2, therefore, is a complete answer to the contention of Shri



view that there is no substance in the third contention also which must be
rejected.

18. Hence, I find that all objections raised to the validity of the Award
have no force. | am satisfied that the Award is perfectly in accordance with
the provisions of GAFTA Rules and is fit one to be enforce as a Foreign
Award urder Chapter Il of the Arbitration and Conciliation Act, 1996.

1Y. By prayer(a) in the petition, it is prayed that this Court be pleased to
enforce the award dated 30th September, 1997 Exh. O to the petition. In my
view, Sllﬂiﬂ%?iﬂnul be granted under the provisions of the Act, 1996.
In my opinion, Section 49 of the Act merely empowers the Court to declare
that the Foreign Award is enforceable under the provisions of Chapter IT of
the Act. The moment such a declaration is granted, an award shall be deemed
to be a decree of the Court. Once its deemed to be a decree of the Court, it is
open to the parties to seck its execution in accordance with the provisions of
the Civil Procedure Code.

20. Mr. Thakkar, then sought relief in terms of prayer (c) in the petition,
which is for payment of interest at the rate of 21% p.a. on the principal sum of
US $ 40,000 from the date of award ie., 30th September, 1997 till payment and
realisation of the same sum. The award by itself directs payment of interest at
17% per annum on the principal sum of US $ 40,000 from 25.1.1996 to the date
of the award. In my view, this prayer cannot be granted. Under the 1996 Act,

no longer open to the Court to make such an order for interest. It appears

itis
t@ that there is a serious lacuna in the Act, insofar as an Arbitration Award
is concerned. If it does not award interest beyond the date of award and fer
‘Tﬁ?'a:-l_é—_; caused thereafter, the party who su ; in_the cdaim would be
l@ﬂﬁm It would put premium or dishonest objection to the Award
and delay in its execution, without risk of incurring interest charges. Fhis
lacuna can be cured either by legislature or by framing of appropriate rules by
the High Court in exercise of its powers under Section, 82 of,the Act.
Admittedly, there are no rules on the subject made by the High Court still. In
these circumstances, | am of the view that the matter shnl'lldiélaéed before the
learned Chief Justice for consideration as to whether apﬁt‘npﬁate rules can be
made under Rule 82 to get over this difficulty with régard*to lack of the power
of the Court to grant interest beyond the date of ‘the Award. With these
vbservations. | refuse relief in terms of prayer'clase (c).

21.  Hence, the following order.
ORDER

The Foreign Award of the Arbitral Tribunal dated 30th September, 1997
at Exh. O to the Petition is hereby declared to be enforceable under Chapter II
of the Arbitration and Conciliation Act, 1996. Rule accordingly made absolute.
The Respondent to pay Rs. 20,000 as costs of this petition.

Order accordingly.

Vsl Bk Ve Wt B B AR 8 A NRTES T WA S

Before S.B. Sintha & S.N. Bhattacharjee, .
Dr. Ramesh C. Vaish and others A s

Versus

ppellants

Respondents

0. 104 of 1967

Banwarilal\Jaipuria and others

5. 532 of 1994 and 229 6F 1973 & Award Case
Décided on 6.4.1999

(i) Arbitration Act(10,0£1940), Sections 30 & 33—~Partnership firm—
Disputes arose among the partners—Agreement to fesolve the disputes
through arbitration*-Disputes and differences referfed to sole arbitrator—
Award—Alleged.thataward not registered one and’illegal and miscenduct
on the part of arbitrator, Award rwade rule of the court.

Held=The award if\construed 1n the manper as has been done by the
learned trial Judge would make the same ambiguous or uncertain and, thus,
an attemptshould be made toavoid such copbStruction. Whether the award
wasawicertain orambiguous could have only fallen for decision by the Division
Benchwehile considering the objection filed by the parties under Sections 0
and*33 of the Arbitration Act but in the sgid proceeding it had been found o
Be a valid award and, thus, when a :cution case is filed, the Court st
proceed with the presumption that thy{same is enforceable. 1tis not the case
that by reason of award determinatigin wf matters had been made which did
nol comprise in agreement of refergnce. (Para 3%)

(ii) Code of Civil Proceflure, (5 af 1908), Sections 47 and 104—
Arbitration award—Decree’ passed interms of award—Execution
proceedings—Appeal—Right of appeal-—No, appeal lies against—Appeal
and applications are disposéd of accordingly.

Held—-It is, thereforé, held :

Ap peals Nt

respondent No. 1 was
iled by the Appellants
the judgment of the
o appeal lies there-

(1) The applicatign for execution filed by ti
maintainable and the/objection under Section 47
herein to that effect/was not sustainable in law anc
learned trial Judge/must be upheld and furthermore
against ;

(2) But thhat part of the judgment of the leamed trialNudge whereby :t
has been held that paragraph 3 of the award is declaratory in Rature and, thus
non-executable ; was beyond the scope of the objection filed by the appellarts
under Sectipn 47 of the C.P.C. and, thus, the appeal is maintaipable against
that part of the order uinder appeal.

(3)/ The finding of the learned trial Judge of the effect that pgragrapk 3
of the Award is not executable cannot be sustained and, thus, the dndk
judgnient to the said effect is set aside. Page 6 of 14

{(4) It is made clear that all the execution proceedings shall proceed in
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32. Bombay High Court, 22 April 1999

Parties: Petitioner: Toepfer Intermational Asia Pvt. Ltd.
(Singapore)
Respondent: Thapar Ispat Ltd. (India)
Published in: Arbitration Law Reposter (2000, no. 1) pp. 230-240
Articles: I
Subject matters: - Arbirration and Conciliation Act, 1996 regulates

enforeement not execution
< award of interest beyond the date of an arbitral
award? (no)

Commentary Cases:

Facts

Toepfef International Asia Pvt. Ltd. (Toepfer), an import/export company of
Indian toasted soybean extracts, entered into an agreement with Thapar Ispat
Ltd. (Thapar), a commodities trader, to supply and ship a specific quantity of
‘Indian toasted soybean extraction FAQ yellow flakes. The contract contained
an arbitration clause in accordance with the Grain and FeedéAssociation
(GAFTA) rules. A dispute arose between parties after Thapar failed to load the
cargo on an amended shipping date in January 26. Thapar failed to take part
in the arbitral proceedings. The GAFTA tribunal awarded Toepfer $40,000
plus interest calculated from the first amended shipping date to the date of the
award. 11 Toepfer filed an arbitration petition for the execution of the
foreign award at the Bombay High Court. The court, per B.N. Srikirshna, ],
first held that Thapar’s contention/that no contract had been entered into and

Yearbook Comm. Arb’n XXVI (2001) 1

India
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COURT DECISIONS ON THE NEW YORK CONVENTION 1958

that the arbitral proceedings in which it had not participated were not
conducted in accordance with the GAFTA Rules were rejected without
reference to grounds for refusal of enforcement listed in the 1958 New York
Convention and are not reported here. The court also rejected the contention
that the Bombay court did not have jurisdiction because it found thatthe
contract had been entered into in Bombay. Finally, the court held thar-Seét.
49 of the Arbitration and Conciliation Act 1996 merely empowers the court
to declare the award enforceable. Such a declaration is a decree ofthe Eourt
which then can be executed under the Civil Procedure Code. Further; the 1996
Arbitration and Conciliation Act no longer allowed the court/to award interest
beyond the date of an award.

Excerpt

L ENFORCEMENT OF FOREIGN ARBITRAL AWARD

[1] “By prayer (a) in the petition, it is prayed that this Court be pleased to
enforce the award dated 30 Septémber 1997. In my view, such a prayer cannot
be granted under the provisions ef-the Act, 1996. In my opinion, Sect. 49 of
the Act' merely empowers, the Court to declare that the Foreign Award is
enforceable under the provisions of Chapter II of the Act.? The moment such
a declaration is granted, an‘award shall be deemed to be a decree of the Court.
Once it [is] deemed to.be a decree of the Court, it is open to the parties to
seek its execution in accordance with the provisions of the Civil Procedure

Code.”

II. @=BAYMENT OF INTEREST

2] *“Mr. Thakkar, then sought relief in terms of prayer (c) in the petition,

which is for payment of interest at the rate of 21% p.a. on the principal sum

1. Sect. 49 of the Arbitration and Conciliation Ait) 1996, reads:

“Where the Court is sausfied that the foreign award is enforceable under this Chapter, the
award shall be deemed to be a decree of that Court.”

2. Note General Editor. The court was apparently referring to Part II of the Arbitration and

Conciliation Act, 1996, entitled, “Enforcement of Certain Foreign Awards”. Sect. 49 is
contained in Chapter I of Part II entitled, “New York Convention Awards”.

2 Yearbook Comm. Arb’'n XXVI (2001)
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of US $40,000 from the date of award, i.e., 30 September 1997, till payment
and realisation of the same sum. The award by itself directs payment of
interest at 17% per annum on the principal sum of US $40,000 from 25
January 1996 to the date of the award. In my view, this prayer cannot be
granted. Under the 1996 Act it is no longer open to the Court to make sich
an order for interest.

[3] “It appears to me that there is a serious lacuna in the Act, insofar asian
Arbitration Award is concerned. If it does not award interest beyond the date
of award and for any delay caused thereafter, the party who sucteeds in the
claim would be put to great loss. It would put premium or dishonest objection
to the Award and delay in its execution, without risk of\ineufring interest
charges. This lacuna can be cured either by legislature or by framing of
appropriate rules by the High Court in exercise of its'powers under Sect. 82
of the Act.?

[4] “Admittedly, there are no rules on the subjéctsmade by the High Court
still. In these circumstances, I am of the view.that the matter should be placed
before the learned Chief Justice for comsidération as to whether appropriate
rules can be made under Rule 82 to getwgver this difficulty with regard to lack
of the power of the Court to grant, intérest beyond the date of the Award.
With these observations, I refuse relief in terms of prayer clause (c).”

II. ORDER

[5] “The FoteignhAward of the Arbitral Tribunal dated 30 September 1997...

is hereby declared to be enforceable under Chapter II of the Arbitration and
Conciliatior~Act, 1996. Rule accordingly made absolute....”

3. Sect. 82 of the Arbitration and Conciliation Act 1996, reads: \/
s ¢

“The High Court may make rules consistent with this Act as to all proceedings before the
Court under this Act.”

Yearbook Comm. Arb'n XXVI (2001) 3
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Bombay High Court, 22 April 1999

Parties: Petitioner: Toepfer International Asia Pvt. Ltd. (Singapore)
Respondent: Thapar Ispat Ltd.  (India)

Published in: Arbitration Law Reporter (2000, no. 1) pp. 230-240
Articles: III
Subject matters: - Arbitration and Conciliation_ Act,” 1996 regulates

enforcement not execution
- award of interest beyond the date,6f an arbitral award? (no)

Commentary Cases:

Facts

Toepfer International Asia Pvt. Ltd. (Toepfer), an import/export company of Indian
toasted soybean extracts, entered mte.an agreement with Thapar Ispat Ltd. (Thapar), a
commodities trader, to supplyand ship a specific quantity of Indian toasted soybean
extraction FAQ yellow flakes:"The contract contained an arbitration clause in accordance
with the Grain and Feed Association (GAFTA) rules. A dispute arose between parties after
Thapar failed to load the¢ targo on an amended shipping date in January 26. Thapar failed
to take part in the arbisral proceedings. The GAFTA tribunal awarded Toepfer $40,000
plus interest calculated\from the first amended shipping date to the date of the award.

Toepfer filed ah arbitration petition for the execution of the foreign award at the
Bombay High'Court. The court, per B.N. Srikirshna, ], first held that Thapar’s contention
that no contract had been entered into and that the arbitral proceedings in which it had
not participated were not conducted in accordance with the GAFTA Rules were rejected
with@ut\reference to grounds for refusal of enforcement listed in the 1958 New York
Convention and are not reported here. The court also rejected the contention that the
Bomibay court did not have jurisdiction because it found that the contract had been entered
iito in Bombay. Finally, the court held that Sect. 49 of the Arbitration and Conciliation
Act 1996 merely empowers the court to declare the award enforceable. Such a declaration
is a decree of the court which then can be executed under the Civil Procedure Code.
Further, the 1996 Arbitration and Conciliation Act no longer allowed the court to award
interest beyond the date of an award.

Excerpt
LA ENFORCEMENT OF FOREIGN ARBITRAL AWARD

India
Page 10 of 14



[1]  “By prayer (a) in the petition, it is prayed that this Court be pleased to enforce the
award dated 30 September 1997. In my view, such a prayer cannot be granted under the
provisions of the Act, 1996. In my opinion, Sect. 49 of the Act' merely empowers the
Court to declare that the Foreign Award is enforceable under the provisions of Chapter
IT of the Act.” The moment such a declaration is granted, an award shall be deemed to be
a decree of the Court. Once it [is] deemed to be a decree of the Court, it is open to the
parties to seek its execution in accordance with the provisions of the Civil Procedure
Code.”

IL. PAYMENT OF INTEREST

[2]  “Mr. Thakkar, then sought relief in terms of prayer (c) in the petition, which is for
payment of interest at the rate of 21% p.a. on the principal sum of US $40,000 from the
date of award, i.e., 30 September 1997, till payment and realisation ‘of the same sum. The
award by itself directs payment of interest at 17% per annum on the principal sum of US
$40,000 from 25 January 1996 to the date of the award. In my wew, this prayer cannot be
granted. Under the 1996 Act it is no longer open to the Gourt to make such an order for
interest.

[3]  “It appears to me that there is a serious lacupa id thie Act, insofar as an Arbitration
Award is concerned. If it does not award interest beyond the date of award and for any
delay caused thereafter, the party who succeeds in the claim would be put to great loss. It
would put premium or dishonest objection\te the Award and delay in its execution,
without risk of incurring interest charges. This lacuna can be cured either by legislature or
by framing of appropriate rules by the High Court in exercise of its powers under Sect. 82
of the Act.?

[4]  “Admittedly, there are 6 tules on the subject made by the High Court still. In
these circumstances, I am of she, view that the matter should be placed before the learned
Chief Justice for consideration as to whether appropriate rules can be made under Rule 82
to get over this difficulty with regard to lack of the power of the Court to grant interest
beyond the date of the"Award. With these observations, I refuse relief in terms of prayer
clause (c).”

: Sect. 49 of the Arbitration and Conciliation Act 1996, reads:

“Where the Court is satisfied that the foreign award is
enforceable under this Chapter, the award shall be deemed to
be a decree of that Court.”

2 Note. General Editor. The court was apparently referring to Part II
of the Arbitration and Conciliation Act, 1996, entitled, “Enforcement of Certain
Foreign Awards”. Sect. 49 is contained in Chapter I of Part II entitled, “New York
Convention Awards”.

g Sect. 82 of the Arbitration and Conciliation Act 1996, reads:

“The High Court may make rules consistent with this Act as to all
proceedings before the Court under this Act.”
India
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MI. ORDER

[5 “The Foreign Award of the Arbitral Tribunal dated 30 September 1997... is hereby

declared to be enforceable under Chapter II of the Arbitration and Conciliation Act, 1996.
Rule accordingly made absolute....”

India
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Bombay High Court, 22 April 1999

Parties: Petitioner: Toepfer International Asia Pvt. Ltd. (Singapore)
Respondent: Thapar Ispat Ltd.  (India)

Published in: Arbitration Law Reporter (2000, no. 1) pp. 230-240 §

Articles: I11;

Subject matters: -
Arbitration and Conciliation Ac.

- award of interest beyond thedate of an arbitral award (no)

Commentary Cases:

Facts

Toepfer International Asia Pvt. Ltd. (Toepfer), an import/export company of Indian ﬁ
toasted soybean extracts, entered imto.an agreement with Thapar Ispat Ltd. (Thapar), a
commodities trader, to supplyand ship a specific quantity of Indian toasted soybean g
extraction FAQ yellow flakes:“The contract contained an arbitration clause in accordance
with the Grain and Feed (Ttade Association (GAFTA) rules. A dispute arose between
parties after Thapar failed'to\Joad the cargo on an amended shipping date in January 1996.

Toepfer initiatédtatbitral proceedings as provided for in the contract. Thapar refused
to take part in the Broeaedmgs The GAFTA tribunal awarded Toepfer $40,000 plis75%:
interest calculated“frot the first amended shipping date to the date of the award.

Toepfemﬁﬁ!d an arbitration petition for the executio ’Egrod‘,the forelgn award at-the %\

’ Bornbay x Court The court, per BN Srikirshna, J, cithatl an-séek-the
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[1]  “By prayer (a) in the petition, it is prayed that this Court be pleased to enforce the
award dated 30 September 1997. In my view, such a prayer cannot be granted under the
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provisions of the Act, 1996. In my opinion, Section 49 of the Act' merely empowers the
Court to declare that the Foreign Award is enforceable under the provisions of Chapter
II of the Act.“The moment such a declaration is granted, an award shall be deemed to be
a decree of the Court. Once it [is] deemed to be a decree of the Court, it is open to the
parties to seek its execution in accordance with the provisions of the Civil Procedure
Code.”

II. PAYMENT OF INTEREST

[2]  “Mr. Thakkar, then sought relief in terms of prayer (c) in the petitionswhieH is for
payment of interest/at the rate of 21% p.a. on the principal sum of US $40,000 from the
date of award, i.e.], 30 September 1997, till payment and realisation of the same sum. The
award by itself dJrects payment of interest at 17% per annum on the principal sum of US
$40,000 from 251996 to the date of the award. In my view,.this prayer cannot be
granted. Under the 1996 Act it is no longer open to the Court to make such an order for
interest.

[3]  “It appears to me that there is a serious lacuna in the Aet, insofar as an Arbitration
Award is concerned. If it does not award interest beyond the date of award and for any
delay caused thereafter, the party who succeeds in thie €laim would be put to great loss. It
would put premium or dishonest objection to«thé Award and delay in its execution,
without risk of incurring interest charges. ThisJacuna can be cured either by legislature or
by framing of appropnate rules by the Higlt'Gourt in exercise of its powers under Sect

82 of the Act.?

[4]  “Admuttedly, there are no rules\onthe subject made by the High Court still. In
these circumstances, I am of the view that the matter should be placed before the learned
Chief Justice for consideration a§ to.whether appropriate rules can be made under Rule 82
to get over this difficulty with regard to lack of the power of the Court to grant interest
beyond the date of the Award. With these observations, I refuse relief in terms of prayer
clause (c).”

II. ORDER

[5]  “TheForeign Award of the Arbitral Tribunal dated 30 September 1997... is hereby

declared'vo\be enforceable under Chapter II of the Arbitration and Conciliation Act, 1996.
Rule 4ccordingly made absolute. ' opa - cos >

: Sect% of the 1996/Arbitration and Con@reads:

“Where the Court is satisfied that the foreign award is
enforceable under this Chapter, the award shall be deemed to
be a decree of that Court.”

= Sectjdﬂ 82 of the 1996-Arbitration and Conciliationm reads:

2

“The High Court may make rules consistent with this Act as to all
proceedings before the Court under this Act.”
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