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DELHI HIGH COURT
Dr. M.K. Sharma, |.
¢7 ! +1 [t Day Lawson Ltd. —DPetitioner

Versus
al Exports Ltd. —Respondent

E.A. 347 of 1998 in Execution 168 of 1998—Decided on 19.2.1999

(i) Arbitration and Conciliation Act, (26 of 1996), Sections 48 and
Arbitrator appointed to resolve disputes—-Award——Emﬁrof
J—Warrants of attachment issued against respondent—Objections as
tition not maintainable—When a party applied for seeking enforcement
oreign award notice has to go to other party—Held, no execution
seding can be instituted. Petition not maintainable.

Held—I have held that there was ng agreement between the parties
ng down the date of commencement of thearbitration proceedings contrary
he intention of the provisions of Section 85 and Section 21. The new Act
e into force on 26.1.1996 whezeas\the date of commencement of the
bceedings was prior to the said’date as request for arbitration was received
the respondent from the petitioner on 20.11.1995 and the petitioner filed
it dlaims with the Arbitrators on 18.12.1995, as also the Arbitral Tribunal

constituted on 24.1.4996), Thus the provisions of FARE Act, 1961 would

jply to the enforcennent of the foreign awards of the present case. In terms

e said provisions,the person who is interested in a foreign award has to

ply to the Court having jurisdiction over the subject matter of the award

fat the award be filéd in Court and on filing of such a petition a regular suit

s to befegistered and the Court has to direct notice to the parties to the

bitrationt fequiring them to show cause why the award should notbe filed.

eré is a total non-compliance with the provisions of Section 5 in the present

_ Thére is no application by the petitioner in terms of Section 5 seeking for

linof the award in this Court, and for making the award Rule of the Court.

B my considered opinion, the present petition could not be converted to a

Retition for filing of the award and making the award a Rule of the Court. If

particular act is required to be done ina particular manner, the same should

> done in that manner alone. This is what the Supreme Court has said in

everal decisions including that of NWWW S

3. In State of U.P. vs. Shingara Singh, 1964(4) SCR 485, it was observed that

he rule adopted in Taylor vs. Taylor, is well recognised and is founded on
gound principle. It was further observed in the said decision as follows :

“lts result is that if a statute has conferred a power to do an act an
has laid down the method in which that power has to be exercised;it;'

necessarily prohibits the doing of the act in_any other manner than

that which has been prescribed. The principle behind the rule is tha
if_this were not s, mw&mhm—‘mmv

been enacted,”
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Further, in my considered opinion, no execution proceeding can be
instituted by the petitioner in the facts and circumstances of the case without |
first filing a suit and obtaining an order for filing of the award and making
the said award a Rule of the Court. The proceeding initiated by the petitioner |
is not maintainable in its present form and is therefore, liable to be dismissed, :
which I hereby do. During the course of aforesaid proceedings an order was §
passed for furnishing security which stood furnished for a total amount of Rs.
4.24 crores for both the Execution Petitions No. 168/1998 and 169/1998. Since &
it is held that this petition is not maintainable the securities furnished to the |
extent of Rs. 1,74,00,000 stands released, the balance being retained in pursuance
of the order passed today in Ex. No. 169/1998. The petitiony stands disposed |

of in terms of this order. (Paras 20 & 21) |

(ii) Civil Procedure Code (5 of 1908) Order2}, Rules 10 and 11—
Enforcement of award—Petition for execution—Petition not maintainable #§
as award yet to be made rule of the court—Provision of Foreign Awards ¢
Recognition and Enforcement Act, 1961—Petition not maintainable.

Held—Having held thus, let me praceed to decide the present case now
in the light of the aforesaid conclusionsarrived at by me. The present petition{
as stated has been filed by the petitioner for execution of the decree and in the @8
format prescribed for an execution petition under Order 21, Rules 10 and 11,
C.P.C., treating the foreign award a if it is a decree. The petition in such
format cannot be said to beanaintainable at this stage when the award is yeti§l
to be made a Rule of the Court and satisfaction that the award is enforceable ¥|
is yet to be recorded= Fhe enforcement of the foreign award in question §
would be guided and govered by the provisions of the Foreign Awardsi§
Recognition and Enforcement Act, 1961 and not by the provisions o
enforcement of foreign awards as enacted under the Arbitration and

Conciliation Act. (Para 19)

Cases referred :
1. | State’of Punjab vs. Amar Singh, 1974(2) SCC 70. ;
2. Renu Sagar Power Company Ltd. vs. General Electric Company, AIR 1985 SC ¢
1156=1984 Arb. LR 240. i
3. Director of Enforcement vs. Deepak Mahajan, 1994(3) SCC 440.
Chern Toong Shang vs. Commander S.D. Baijal, AIR 1985 SC 603.
5. Central Inland Water Transport Corporation Ltd. vs. Brojo Nath Ganguly, AIR 19865

SC 1571.
6. Construction Company Pvt. Ltd. vs. Konkan Railway Construction, (1998)

SCE 599
7 Nazir Ahmed vs. King Emperor, AIR 197 PC 253.
8. State of U.P. vs. Shingara Singh, 1964(4) SCR 485.
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Important Point

If a particular act is required to be done in a particular manner, the same
should be done in that manner alone.

JUDGMENT

Dr. M.K. Sharma, ].—This order, which I propose to pass, shall dispose
of the application registered as E.A. 347/1998 filed by the respondent herein
raising a preliminary objection about the maintainability of the execution
petition filed by the petitioner herein and seeking for dismissal of the execution
petition on the ground that the said petition is not maintaimable.

2. An agreement was entered into between the, petiioner and the
respondent on 1.8.1994 whereunder the respondent ‘was*to supply certain
poods to the petitioner during the period from Jantiary, 1995 to June 1996. In
course of execution of the aforesaid agreement certaindisputes and differences
arose between the parties and accordingly the-petitioner filed a claim petition
before the International General Produce ASsediation, the body nominated by
the petitioner as the Arbitrators. It appears that the respondent objected to the
aforesaid appointment. The Arbitratorshappointed entered into reference,
received evidence and thereafter ‘passed an award on 13.8.1996. By the
aforesaid award the claims of the pétitioner were allowed and by virtue of the
said award the respondent wagmmade liable to pay an amount of US D 408,600
to the petitioner. Thereafter the petitioner as decree holder filed an execution
application in this Court\against the respondent for execution of the foreign
award passed by the ‘Arbitrators on 13.8.1996. The said application was
treated as an exegution petition and in the purported exercise of powers
vested under Qrder 21 of the Code of Civil Procedure, warrants of attachment
wereissued against the respondents in respect of its properties as described in
the schedule armexed to the petition as Annexure ‘F’. Immediately thereafter
the respondents appeared in the present proceedings and filed the aforesaid
application in this Court seeking for the aforesaid relief. On 9.9.1998 the said
dpplication was listed before the Court. Counsel appearing for the respondent
stated before the Court that the attachment of the properties had caused

\ S LRttt

an interim measure sought for recall and/or variance of the order dated
4.8.1998 passed by this Court directing for issuance of warrants of attachment
till the application filed by it is disposed of. Since the respondent was ready
and willing to deposit in Court bond certificates of the Indian Railway Finance
Corporation Limited, it was ordered that the said bond certificates might be
retained by the Registry of this Court as a security for the due satisfaction of
the decree /award as and when enforced. The said order \was passed so as to
enable the respondent to continue its business ventures and functioning and
the order was passed without prejudice to the rights and contentions of the
parties in the present proceedings. The petitioner has filed its reply to the
aforesaid application to which a rejoinder also stands filed. Accordingly the
aforesaid application was taken up for consideration and disposal and
arguments thereon were heard. ' ‘
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3. In the application filed by the respondents raising the preliminarg
objection, it is stated that the execution proceedings instituted by the petitio
are not maintainable and are premature and therefore, no attachment orde
could have been passed by this court on the basis of such prema
proceedings which is without jurisdiction, therefore, the petition should b
dismissed and the order passed on 9.9.1998 is required to be recalled.

4. Dr.LM. Singhvi and Dr. A.M. Singhvi, Senior Counsel appeari
for the respondent submitted that the execution application instituted by

petitioner in this court is misconceived, premature and-is not maintainablg

in law. In support of their submissions the learned Counsel placed befor
me the scheme of the Act >articularly the pmvisir:ms of Sections 46, 47, &
199k and 49 of the Arbitrat'lot (Hexeinafter referred to as t
—=* Arbitration Act). It was submitted that betore an execution petition could k
filed in this Court there must be an application seeking enforcement of the!
award and thereafter only when the Courtis satisfied that the foreign awarg
is enforceable under Part II of the said Act then only an execution petition§
maintainable in the Court. It was(further submitted that only in the event @
the Court being satisfied that the foreign award is enforceable then only{@e
award could be deemed to be-a decree of that Court capable of executidl
under Section 46 of the Acvand such satisfaction as contemplated in Sectid
49 must be arrived at after giving notice of the award sought to be enforce
and upon hearing the,party against whom the award is sought to be enforces
They submitted.that the present petition is not maintainable as no proceeding
under Sectiori 49 have been instituted by the petitioner and therefore, they
could not/be permitted to get the award executed without having app ie
for priof approval of the Court a5 envisaged under Section 49 of the Act. &
was-also Submitted that by instituting an execution proceeding which is ri
maintainable at this stage the petitioner has sought to deprive the responderi
of their right to object to the enforcement of the foreign award and that S
said execution proceeding is a nullity in the eye of law. The learned Coun$
for the respondent also submitted that the award in question, in Executi€
Case No. 168/1998, is governed by the provisions of the Foreign Awards
Recognition and Enforcement Act, 1961 (hereinafter referred to as the FAR
Act) and not by the Arbitration and Congiliation Act, 1996. In support of 8
contention the learned Counsel submitted that the request for arbitrat
was received by the respondent on 20.11.1995 and the petitioner filed
claims with the Arbitrators on 18.12.1995. The Arbitral Tribunal was ali
constituted on 24.1.1996 and therefore, in view of the provisions of Se o
85 read with Section 21 of the Arbitration and Conciliation Act, the provisio
of the new Act for enforcement/execution are not applicable nd the
provisions of the FARE Act, 1961 would apply to the enforcement of
award. Counsel also submitted that no order could be issued either i
attachment of properties of respondent or for furnishing security by %
respondent, for satisfaction of the deemed decree at this stage, as %
provisions of either Section 48 or of Section 9 are not applicable to the fa
and circumstances of the present case. In support of their contention E
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jearned Counsel relied upon various decisions and the scheme of the FARE
Act, 1961 and the Arbitration and Conciliation Act, 1996 to which reference
shall be made at a later stage.

5. Mr. Ashwini Kumar appearing for the petitioner while contending
that the preliminary objection is without any merit and basis, drew my
Sttention to the Statement of Objects and Reasons of the Arbitration and
Conciliation Act, 1996 as also to the views of textbook writers and jurists
with regard to ratio of interpretation of Statutes. It was submitted that none
of the objections as raised by the respondents has any merit when considered
in the light of the statement of Objects and Reasons, schemerof the Act and
relevant provisions when interpreted in the light of settled principles of
interpretation of Statutes. It was submitted that schemé of Chapter II, Part |
of the 1996 Act does not envisage a prior notice by the Court to the party
against whom_the award is sou ght to be enforced.s6 as to enable the said
party to_object ta its enforcement and according to_him such a_procedure
which was contained in the FARE Acty 1961, has been done away with,
having been expressly deleted and/er\repealed under the provisions of
Sections 46 to 49 of the Act wher read in proper perspective. He also
submitted that an execution petition‘could be filed by a party in whose
favour the award is made, seekinig" for execution of the award, which is
deemed to be a decree under/the law and at that stage the requirement of
notice is excluded by the eXpreés repeal of Section 5 of the FARE Act, 1961.
According to him the applicability of the rules of natural justice is done
away with in view.of the change in the law that has been brought in by the
provisions of the hew Act. He submitted that for the purpose of enforcement
of the award At the"threshold stage i.e., upon the making of the application
under Section 4Z.of the Act the award is deemed enforceable as if it was a
decree by virttte of the legal fiction in Section 49 and that the enforceability
of the‘award however, be challenged after the enforcement process is set in
mgtion by a party against whom the award is enforced by moving
dppropriate application under Section 49 which has now been done by the
respondent and thus the proceedings in the present case have been validly
constituted and instituted and the interim orders passed by this Court are
valid. It was also submitted that no objection whatsoever was taken in the
pleadings based in the provisions of Section 5 of the 1996 Act and the
aforesaid objection could not be taken during the course of the arguments.
It was also submitted that in accordance with the provisions of Section 85 -
read with Section 21 of the Act the commencement of arbitral proceedings
would be the date on which the request for reference of the dispute is received 2 ?
by the respondent unless nt}@\mtﬁﬁmm In this case,
according to the Counsel, there is an agreement between the parties, that the
arbitration proceedings would commence only when the Arbitral Tribunal
would proceed with the arbitration after the Tribunal is validly constituted,
objections thereto, if any, are withdrawn or dismissed and the party against
whom the claim is made would file its reply within 30 days’ time. According
to the learned Counsel, therefore, the provisions of the new Act were ex facie
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applicable and not the provisions of F
also submitted that this Court has amp

Court. In support of his submissions

being discussed at an appropriate and subsequent stage.

6. Having

preliminary objection raised by the resp
of the execution petition in this Court.

ARBITRATION LAW REPORTER
ARE Act 1961. The learned Couns

1999(HIR |-

le power to direct for furnishing ¢ ":
security for due satisfaction of the award/decree as such power is vested 1
this Court under the provisions of Section 9 read with Section 48 of
Arbitration and Conciliation Act and also under the inherent powers of thigh® ‘"
the learned Counsel also relied upo .
various decisions of this Court as also of the Supreme Court which 2 I
gt
;"U
set out the fact of the case and the sabmissions of th
Jearned Counsel appearing for the parties | may now. proceed to decide S¢
ondent relatiig/ta the maintainabili cle
o
7 n order to appreciate and for judging the-merits of the contentiongll "™
of the Counsel for the rival parties it would=b&appropnate to extract below 'F”
the relevant provisions of the Foreign Awards Recognition and Enforcemer ek
1961 for sheft)\vis-a-vis the provisions of the nef “"f‘
=

Act, 1961 (FARE Act,

Arbitration and Congiliation Act/1996 wWhich repealed FARE Act also.

THE FOREIGN AWARDS
(RCLCOGNITICN. AND
ENFORCEMENTMCT, 1961

THE ARBITRATION AND
CONCILIATION ACT, 1996

CHAPTER 1

NEW YORK CONVENTION
AWARDS

2. Definition—In this Act, unless
the «ontext otherwise requires,
‘foreign award’ means an award on
différences between persons arising

| out’ of legal relationships, whether
contractual or not, considered as
commerdal under the law in force in
India, made on or after the 11th day
of October, 196U :

(a) in pursuance of an agreement
in writing for arbitration to
which the Convention set forth
:n the Schedule applies, and

In one of such territories as the
Central Government, being
satisfied that reciprocal
provisions have been made
may, by Notification in the
Official Gazette, declare to be
territories to which the said
Convention applies.

(b)

44. Definition—In this Chapter,
the context otherwise require
‘foreign award’ means an award
differences between persons 2 isk
out of legal relationships, wheth@lF
contractual or not, considered :
commercial under the law in force
India, made on or after the 11th d
of October, 1960

(a)

in pursuance of an agreegd '
in writing for arbitration
which the Convention set fo rih

in one of such territories as t
Central Government, beingh
satisfied that recipro
provisions have been mac :4
may by Notification in 8
Official Gazette, declare to bs
territories to which the s "
Convention applies.

(b)

Page 6 of 19



oo 1)

n;JIf«'rS to he referred to arbitration :

Notwithstanding anything
contained in the Arbitration Act, 1940
(10 of 1940) or in the Code of Civil
Procedure, 1908 (5 of 1908), if any
party to a submission made in

arsuance of an agreement to which
the Convention set forth in the
S hedule applies, or any person
laiming through or under him
ymmences any legal proceedings in
anv Court against any other party to
bhe submission or any person
aiming through or under him in
spect of any matter agreed to be
oferred, any party to such legal
proceedings may, at any time after
pearance and before filing a written
tatement or taking any other step it
e proceedings, apply to the Qourt
pstay the proceedings and the Cougt,
nless satisfied that the agfeement is
ull and void, inopegative or
pcapable of being pefformed or that
re is not in faet*any.dispute be-
een the parties'with regard to the
atter agreed, to.be referred, shall
af Jorder staying the

Effect/of foreign awards :

A foreign award shall, subject
to the provisions of this Act, be
enforceable in India as if it were
an award made on a matter
referred to arbitration in India.

Any foreign award which
would be enforceable under this
Act shall be treated as binding
for all purposes on the persons
as between whom it was made,
and may accordingly be re-
lied on by anv of those persons
by way of defence, set off or
ctherwise in any legal

Fuerst Day Lawson Ltd. vs. Jindal Exports Ltd.
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45.  Power of judicial authority to refer
parties to arbitration :

Notwithstanding anything
contained in Part | or in the Code of
Civil Procedure, 1908 (5 of 1908), a
judicial authority, when seized of an
action in a matter in respect of which
the parties have made an agreement
referred to in Section 44, shall, at the
request of one of the"parties or any
person claiming threugh or under
him, refer the parties.to arbitration,
unless it findg'that the said agreement
is null and“wvoid inoperative or
incapable of being performed.

46.
binding—

When  foreign  award

Any foreign award which -
would be enforceable under
this Chapter shall be treated as
binding for all purposes on the
persons as between whom it
was made, and may
accordingly be relied on by any
of those persons by way of
defence, set off or otherwise in
any legal proceedings in India
and any referente in this Act to
enforcing a foreign award shall
be constructed as including
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proceedings in India and any
references in this Act to
enforcing a foreign award shall
be constructed as including
references to relying om an
award.

5. Filling of foreign award in Court :

(1) Any person interested in a
foreign award may apply to any
Court having jurisdiction over the
subject matter of the award that the
award by filed in Court.

L ok AN

6. Evidence—(1) The party
applying for the enforcement of, a
foreign award shall, at the timé of the
application, produce :

(a) the original award or a cOpy
thereof, duly authenticated in
the marifiergequired by the law

of the'country in which it was

made j

(b) e original agreement for
rbitration or a duly certified
copy thereof ; and

() such evidence as may be
necessary to prove that the
award is a foreign award.

(2) 1f the award or agreement
requiring to be pmduced under sub-
section (1) is in a foreign language,
the party seeking to enforce the award
shall produce a translation into
English certified as correctby a diplo-
matic or consular agent of the country
to which that party belongs or
certified as correct in such other
manner as may be sufficient accord-
ing to the law in force in India.

7. Conditions for enforcement of
foreign awards ‘—

No such provision in ths Act.

47. Evidence—(1) The pa
applying for the enforcement |
foreign award shall, at the o
the application produce bef
Court :

(a) the original award or a €
thereof, duly authenticatet
the manner required by
law of the country in W i
was made ;

(b) the original agreement
arbitration or a duly ce
copy chereof ; and

(¢) such evidence as may
necessary to prove tha
. award is a foreign award.

(2) 1f the award or agreem
requiring to be produced under
section (1) is in @ foreign lang
the party seeking to enforce .a ‘
shall produce 2 translatiof
English certified as correct 5
diplomatic or consular agent OF
country to which that party beld
or certified as correct in such @
manner as may be suffid
according to the law in force in In8

48. Conditions for enforcemn_i
foreign awards *— 1
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(1) A foreign award may not be

enforced under this Act :

(a)

1e pit
ent ‘&
Al (ii)

fore

rad
LCalCR® (iii)

| by

e

thath
ard
-eeff

der

if the party against whom it is
sought to enforce the award
proves to the Court dealing with
the case that—

the parties to the agreement
were, under the law applicable
to them, under some incapacity,
or the said agreement is not
valid under the law to which
the parties have subjected it, or
failing any indication thereon,
under the law of the country
where the award was made ; or

that party was not given proper
notice of the appointment of the
Arbitrator or of the arbitration
proceedings, or was otherwise
unable to present his case\;or

the award deals with question
not referred eor-.eontains
decisions or matters beyond the
scope of the-agreement :
Provided that if the decision on
matters submutted to arbitration
can’be separated from those not
submitted, that part of the award
which contains decisions on
matters submitted to arbitration
may be enforced, or

the composition of the Arbitral
Authority or the arbitral
procedure was not in
accordance with the agreement
of the parties or, failing such
agreement, was mnot in
accordance with the law of the
country where the arbitration
took place ; or

the award has not yet become
binding on the parties or has
been set aside or suspended by
a Competent Authority of the
country in which, or under the

ik
i

Fuerst Day Lawson Ltd. vs. Jindal Exports Ltd.

372

(1) Enforcement of a foreign award
may be refused, at the request of the
party against whom it is invoked,
only if that party furnishes to the
Court proof that :

(a)

(b)

(c)

(d)

the parties to the agreement
referred to in Section 44 were,
under the law applicable to
them, under seme incapacity,
or the said agreement is not
valid under/the law to which
the parties have subjected it, or
failing, any indication thereon,
under the law of the country
where the award was made ; or

that party against whom the
award is invoked was not
given proper notice of the
appointment of the Arbitrator
or of the arbitration proceed-
ings, or was otherwise unable
to present his case ; or

the award deals with a
difference not contemplated by
or not falling within the terms
of the submission to
arbitration, or it contains
decisions on matters beyond
the scope of the submission to
arbitration : - 3

Provided that if the decision on
matters submitted to arbitration
can be separated from those not
so submitted, that part of the
award which contains decisions
on matters submitted to
arbitration may be enforced, or

the composition of the Arbitral
Authority or the arbitral
procedure was not in
accordance with the agreement
of the parties” or, failing such
agreement, was not in
accordance with the law of the
country where the arbitration
took place ; or

India
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law of which, that award was (e

made ; or
(b) if the Court dealing with the

cases is satisfied that—
(i) the subject-matter with the
difference is not capable of
settlement by arbitration under
the law of India ; or 2

(ii) the enforcement of the award

will be contrary to public policy. (@ the subject matter sk

would be contrary to public policy

generality of Clause (b) of this sect
itis hereby declared, for the avoida
of any doubt, that an award i
conflict with the public policy of

if

(2) If the Coust before which foreign
award is.sought to be relied upon is
safisfied that an application for the
setting aside or suspension Of the
award has been made toa Competent
Authority referred to in sub-clause
(v) of Clause (a) of sub-section (1),
the Court may, if it deems proper,
adjourn the decision on the
enforcement of the award and may
also, on the application of the party
claiming enforcement of the award
order the other Hharty to furnish
suitable security.
6. Enforcement of foreign award—

(1) Where the Courtis satisfied that
the foreign award is enforceable
under this Act, the Court shall
order the award to be filed and
shall prnc‘eed to pronounce

ARBITRATION LAW REPORTER

induced or affected by fraud
corruption. 4

aside or suspension o
been made to a Competent Autha

referred toin Clause (e) of sub-seck
(1) the Court may, if it consider
prope
enforcement of the award and I
also, on the application of the p
daiming enforcement of the a

1999(1)

the award has not yet
binding on the parties or Iy
been set aside or suspended
a Competent Authority of §
country in which, or under §
law of which, that award

made :"
Enforcement of an arbi (:
award may also be refu -
the Court finds-that— ———
difference’ is-not capable F:e::(
settlément by arbitration ung C“ J
the law-of India ; or N
Concl

the'enforcement of the a subjec

the making of the award

(3) Ifan application for the se .
f the award T r ¢

r, adjourn the decision on &

order the other party to given suits
security.

49. Enforcement of foreign awards
Where the Courtis satisfied
the foreign award is enforce
under this Chapter, the award si#e
be deemed to be a decree of W
Court. . =
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judgment according to the
award.

@ Upon the judgment so
pronounced a decree shall
follow, and no appeal shall lie
from such decree except in so
far as the decree is in excess of
or not in accordance with the
award.

——

~ 8 A particular and specififid mide and manner is previded for and
fprescribed for enforcement of a foreign award in India both undér the Foreign
Awards (Recognition and Enforcement) Act, 1961 as alsa(the Arbitration and
Condliation Act, 1996. With the coming into force of+the Arbitration and
$8 Conciliation Act, 1996 the provisions of the FARE Act, 1961 stood repealed
gl subject to the saving clause. The new provisions which have been enacted for
@ enforcing an award in India would indicate that before the said foreign award
8 ould be enforced there is a necessity for al party to obtain a foreign award
which is defined under the provisionsof Section 44 of the Arbitration and
Conciliation Act, 1996.*" After a foreign ‘award is made the same could be
enforced in India when the court-is satisfied that the foreign award is
enforceable. The said satisfaction i, arrived at when the party in whose
favour the award is made appl'y"for its enforcement. Thus a party has to
. aElvanr‘?mder Sections.46.and 47 of the Arbitration Act seeking for
enforcement of the foreigmraward. A foreign award becomes binding between
the persons as against whom the same is made for all practical purposes when
the same is enforceable under the provisions of Sections 46 to 49 of the
Arbitration and, Condiliation Act. Section 47 provides that a person seeking
or enforcement.of a foreign award has to apply for the said relief before the
urt encloSing therewith the documents as mentioned spedifically in Section
47 of the-Act.” A right is given to the party as against whom the foreign award
sought to be enforced, to raise objections as against the aforesaid enforcement
Mol a foréign award on any of the grounds as mentioned in the provisions of
Pection 48. Section 49 on r hand provides that it is only when the
fourt is satisfied that the foreign award is enforceable under Chapter I of Part
the award could be deemed to be a decree of the particular court.

Y. Counsel for the petitioner submitted that the words ‘enforcement’
nd ‘execution’ are synonymous and therefore, a party in whose favour a
preign award 1s made 1s entitled to treat the award as a decree itself and
jle an execution petition immediately seeking for enforcement/execution of
‘e decree.  According to him upon the making of ..n application under

ection 47 of the Act the award is deemed enforceable as if it were a decree

virtue of a legal fiction ig Section 49 but the enforceable process is set in
fotion by a party against whom the M\/\i}\/\gm an?
proB it AE PR uderSection 48, Coumsel submitted hat at the
AT e vo i cent oF noice upon T

ing of the execution application is
duded by the express repeal of the provisions of Section 5 of the FARE

B
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Act, 1961 and the modification of Section 6 with the repeal of Section 6(Z
thereof. In support of his submission the learned Counsel sought to rel new
upon the Statement of Objects and Reasons of the Arbitration and Condiliati fore
Act, and certain pagsages from the commentary on the said new Act by Shriill alm
b_Hbﬁ/S;E(_.;hawla and(Dr. P.C. Ray- Counsel also relied upon certain passagegill stoc
from the Interpretahon'bf\ﬁtémtes by Maxwell and also the decisions of thefl§ Arb
Supreme Court in State of Punjab vs. Amar Singh', Renu Sagar Power Company § was
Ltd. vs. General Electric Company?, and_Director-of Enforcement vs. Deepa Rule
Mahajan® P har B \b‘:’,hw" of tl

i - {
10. The aforesaid submisson of the learned Counsel/for, the petitioneg the

was refuted by the learned Counsel appearing for the respondent contending® o
al inter alia that when the language of the provisions is clear and unambiguoufl "\rbv
" noexternal aid is to be supplied. He further submitted'that the interpretati v C_‘m;
#"J % sought to be given by the petitioner to the scheme ‘of the Act is fallacious 2 ‘“_b
0\;{){, _while interpreting a Statute its plain meaning must be given effect to irrespective Nll']”-
of the consequences. Inasmuch as where thelanguage of a Statute is clear ang :{ '2:

-
o

unambiguous its plain words are to be interpreted on its own terms and n
other mode of interpretation is permitted:

11. Itis settled law that Statement of Objects and Reasons accompanyi
the legislation when introduced inthe Parliament cannot be used as the o

determining factor of the tnie/meaning of the intent and substance of o
Statute. However, as wassheld by the Supreme Court in Chern Toong Shang G
Commander S.D. Baijal*, the.Objects and Reasons of the Act could be taken intg
consideration in interpreting the provisions of the Statute in case of doub

Such statement of objécts and reasons seeks only to explain what reasoff
induced the méver to introduce the Bill in the House, what object is sought ikl |
be achieved and-what objects and reasons are not voted upon by Membersglg - =
The Bill, ifitis introduced in the House, and during the course of its discussioniilg |
and during-the process till it is approved by the House and becomes an £ lsqsc
may undergo radical changes during its passage through the House or Hous =
and ‘there is no guarantee that the reasons which led to its introduction aru a‘;j
the:Objects thereby sought to be achieved have remained the same throughout§
till the Bill emerges from the House as an Act of the Legislature. During thglg . -

process the Objects and Reasons for which the Bill was introduced in tk
House, may or may not have undergone certain changes and may or may ng
correspond to what it was originally there. The same, therefore, may
reflect the actual intention of the Legislature. But it could be held that th
same may be referred to for the limited purpose of ascertaining the purpose &
the mover at the time of introducing the same. In other words the Statemef
of Objects and Reasons may be the evidence of surrounding circumstarice$:
At the same time it is also settled law that where the language of the Act
clear and explicit, the Court must give effect to it whatever may be th
consequences, for in that case the words of the Statute speak the intention

the Legislature. '

1. 19742) SCC 70. 2 AIR 1985 SC 1156=1984 Arb. LR 2480, /» 72 ¥ @
3. 1994(3) SCC 440. 4. AIR 1985 SC 603. G5 431" ¥
¥y9 :
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12. A comparative reading of the provisions of the FARE Act and the
pmvisions of| Arbitration and Conciliation Act, so far/enforcement of
ign award is ¢ ncerned indicate that the provisions of the two Acts are
ost peri material pxcept for the provisions of Section 5 of FARE Act which
deleted and substantial change in Section 6 of FARE Act in the new
itration and Conciliation Act, 1996. Under the FARE Act a procedure
laid down for filing of foreign award in Court and making the same a
e of Court, which has since been done away with under the provisions
e new Act. Except for that change there is no other material change in
new provisions enacted for enforcement of a foreign award. That was
bably because of the fact that both the FARE Act of/1961 and the
itration and Conciliation Act, 1996 are founded on, the New York
vention. According to Section 46 a foreign award, in order to be treated
inding, has to be enforceable, for which a specifi¢ mode is provided for
ining the party to apply for such enforcement of_a’ foreign award by

; an application and along with the _a_pplica[:ibm_ seme documents are fo

13. Section 48 lays down the conditions’ for enforcement of foreign
rds and if a party can prove to the satisfaction of the Court that any of the
itions mentioned therein is attracted, enforcement of the foreign award
1d be refused. Section 48 confains.two types of objections which could be
d to oppose enforcement of 4@ fofeign award :

(a) those that can be raised by a party against whom the award is
sought to be &fiforced under Section 48(1) ;

(b) those which the court must suo motu itself under Sectiorr48(2).

this regard the observation of the Supreme Court in Renusagar Power
pany Ltd.vs. General Electric Company (supra), is relevant and material and
ote “under the New Work Convention ggp_ggy against whom the award
ht to'bé'enforced can object to recognition and enforcement of foreign
on grounds set out in sub-clauses (a) to M v
\thé*Ghu: t can, on its own motion, refuse recognition and enforcement of
i-ei-gn award for two additional reasons set out in Sub-clauses (a) and (b)
lause (2) of Article 5. The same provisions exist both under FARE Act
the Arbitration and Conciliation Act, 1996. Thus there is no change at all

he aforesaid provisions.

The satisfaction of the Court as contemplated under Section 49 can be
ved at only after the Court is satisfied that none of the grounds as mentioned
ction 48(2) of the Act exists and that if an objection is filed as contemplated
der Section 48(1) of the Act by the party is dismissed. It is only after that
isfaction which was required to be arrived at by the Court under Section 48
e foreign award is enformaﬂ.m@@e

ard becomes a deemed decree of that Court. e foresaid provisions
tulate and / or pre-suppose that in order to arrive at the aforésaid satisfaction
Court itself has the responsibility to scrutiruse the award even in absence
n objection by a party to come to a s satisfaction that the award does not
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suffer from any of the vices. asﬁmentinngd__injggtjgg_@&(%)’ of the Act. When Giled
< found that none of the conditions as mentioned in the said provisions the
attracted the Court would mdwmmms@g;gn that the award e
enforceable and then and then only and thereupon the award becomes deeme of th
decree of that Court. The execution petition could be filed in an approp ialfl (il
Court only when there is a decree.| W‘l_\:hclu; there being a decree of the Coutk iy
no execution petition  could be filed in the competent Executing Court| Th e
in order to arrive at and to express the explicit satisfaction by the Court theR .: th
parties are to be heard even on the issue of Section 48(2) and also on objection e
if any filed by the aggrieved party seeking for refu sing enfofcement. Itis o bna
when the parties are heard then only the Court could ATgive-at.a reasonablgll awar
and sound saiis_facliion. : ‘ e
It is not necessary that requirement of the principles of natural justice
required to be specified in all the provisions of the Statute. It could at times§ | tit
be implied in the provisions and proceduresprescribed by law. It is settledB peru:
law that the principles of natural justice'such as EREE”E@F}’, of hearing | B
implicit in the exercise of powe wed e provisions inspite of the F ] ofa
that there 1s n(wgﬂtgggnenﬁn that regard in the statutory provisiong@linde
Under Section 48(2) of the Actthe Court has to be satisfied and also g v her
adefinite conclusion that the‘epforcement of the award would not becontra B hic
thy of India.\In Central Inland Water Transport Corporation LEgR for u
vs. Brojo Nath Ganguliy, itywas held that the principles governing public policf§ No. ¢
must be and are capable, On proper occasions, of expansion and modification§ (. be
In a matter like that and to come to such a conclusion the Court must have tigR t.bu
assistance of Yoth fé parties and should give an opportunity of hearing spec
awal

both the parties:

Tha same issue could also be looked into from another angle. Undg decr
subssedtion (1) of Section 48 of the Act, the Court has been em owered S thet
refuse énforcement of a foreign ward if the party ags;i?l's—t_@hc);\%ﬁg forelg :
award 1s sought to be enforced is able to prove and establish that any of t# fore
grounds mentioned therein is satisfied. Such steps could be taken by the held
‘party concerned only when it receives a notice from the Court, to the effe

dt.‘ch

prov

b

that the said award is sought to be enforced against him in that particul#
Court. Otherwise there could also be the possibility of institution Sl by t
proceedings in different courts for cause of action for the proceedings coug subn
also arise in parts in two different Courts having territorial jurisdiction. Forof th
cause of action arises in two different Courts a proceeding for enforcemess in th
might be filed in one Court whereas objections against the award could W@ repe
also may have territorial junisdiction to try eF prov
7 - 1961
not
incl

filed in a different court which
proceedings and thus leading to complictions.

Accordingly, in El_cons';_;d_qed opinion, rules and principles of natut

justice are embodied __u_}_ghE_gf_qﬁﬁéﬁ_B!Q!{iéiQ—ﬁé_a. = ore, when a parill,
aPPUeS'EéE_iIJS_fOE}_“memem_ufjnjmazd,r_\p_ﬁsgyhas_ to go_to the ot un‘;“

st

party atleast to the extent of intimating him that such an application has beé
Ay A amatng = s  DES

5 AIR 1986 SC 1571,
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filed in the Court seeking for enforcement of the award. On service of notice
the C ourt shall proceed to heg@gmﬁes in order to determine and record its
satisfaction n and at that stage the Court would examine existence or otherwise
of the two conditions as found in Section 48(2) of the Actas also the objection
(filed by the party under Section 48(1) of the Act is dlc;posed of by recording
satisfaction as envisaged under Section 49 of the Act. Any contrarx argument
and decision to the effect that no notice is required to be given to the parties
at that btgbe, in mLcmsldmm and without ment Once
the award is held to be enforceable by the Court then the-same > becomes
binding on all the parties connected with the said award and ‘thus the said
award becomes deemed decree in accordance with the prowsmns of the Act,
whldl would bmm Process cess of the Court

14. The petitioner has in the present case straightaway filed an execution
petition construing as if the award has already-become a decree. A “bare
perusal of the application filed would show that the same was filed in the
format No. 6in Appendix ‘E’ which is a format for an application for execution
of a decree. %e said format is a stattory‘format for filing an application
under Order 21 read with Rules 10 and 11. Order 21, Rule 10 provides that
“where the holder of a decree desires to eXecute it, he would apply to the Court
which passed the decree and such/application could be in writing as provided
for under Rule 11 thereof in a tabular form which is prescribed under form
No. 6 Appendix ‘E’. It ig thus dpparent that the petitioner treated the award

to be a decree and therefore, applied for execution of the said decree in the
tabular form. The provisions for enforcement of a foreign award however,
specifically state (that, anly when the Court is satisfied and holds that the
#f award is enforceablethen and then only the award would be deemed to be a

8 decree of that court: Tﬁefore, so long the process for recording the satisfaction
d f i that the award.is enforceable is not complete, the same does not become a
‘ decree’and ‘therefore, cannot be executed as if it was a decree. The said
: foreigmawiard per se cannot be said to be final and binding so long as it is not
" thell il as enforceable and does not become a deemed decree by virtue of the
s provisions of Section 49 of the Act.

I 15. Having decided so let me now deal with the other objection-raised

1 @by the respondent with regard to the maintainability of the petition.\ It was
yuld§submitted that to the facts and circumstances of the present case the provisions
or #fof the new Arbitration Act of 1996 are not applicable and that the arbitration
... in the present proceedings are governed within the scope and ambit of the
| be epeal and saving clause. Section 85 of the Arbitration and Conciliation Act
thepprovides that by virtue of the said provisions of Section 85 the FARE Act of
§1%1 and the Arbitration Act of 1940 are repealed. It further provides that
otwithstanding the aforesaid repeal the provisions of the said enactments
W"cluding the Arbitration Act, 1940 and the FARE Act would apply in relation
M0 arbitral proceedings which commenced before the new Act came into force
@nless otherwise agreed by the parties. “However, the provisions of the
Wbitration and Conciliation Act would apply in relation to arbitral proceedings
hich commenced on or after the new Act came into force. The vital and
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is as to whether the arbitral
orce of the new Act. It
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into force Of
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relevant consideration,
the present case commen
been held by he Supreme Cou
Ltd. vs. Konkan Railway Construc
26.1.1996. Tt was stated in the sai

“ A mere look at sub-section

repeal of Arbitration Act, 1940, the provisions o
on to arbitration proceedin

pplicabl(‘
there wa“
ules of
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said rules
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ot the Ar'

therefore,
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rt in the decision of Con
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d decision as follows :

(2)(a) of Section 85 shows that
f the said enactment

gs which ha 7.

shall be applicable in relati
commenced prior t0 the coming into force of the new Act. The ney e
Act came into force on 26.1.1996. The question therefore, anses whethell rmj:;nor
on that date arbitration proceedings in the present four'suits f‘ % er‘
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down/that unless otherwi e
arbitratic

w Act which lays
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Yof Section 85 shows that despite the repeall 1SCONC
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sub-section 2(a

1940 and FARE Aet, 1961 the provisions of the said enactmes
shall be applicable in relation to arbitration proceedings which have
commenced prior to coming into force of the new Act. The new Act came int0
force on 26.1.1996. The question therefore, arises whether on that date &
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arbitration prodeedings in the present case had co
turn to Section 21 of the new Act whi
rtes the arbitrati

resolving this controversy we may
lays down that unless otherwise agreed to between the pa
suit ip-respect of arbitration dispute commenced on the date on which 4
by the respondend
£ notice for referring &

request for referring the dispute for arbitration is received
quite clear that the date of receipt O
tration proceedings

Jtis; therefore,
‘disputes to arbitration is the date on which the arbi

“commenced.

16. Request for arbitration in the present case was received by
respondents on 20.11.1995. The petitioner also filed their daims with ¢
Arbitrators on 18.12.1995 and the Arbitral Tribunal was constituted

itioner however, submitted that the provisict
hen it states 0

24.1.1996. Counsel for the petitione
of Section 21 of the Act used a mon obstante clause W
d by the parties’. He therefore, submitted that .
hereinabove to the effect that the arbitration pmceedi "
enced on the date on which a request for
dispute to be referred to arbitration is received by the respondent would
valid only when there is no contrary agreement between the pard
According to the Counsel in the present case there was an agreement be :
the parties t0 the contrary and therefore, that contrary agreement would _
Agnain

otherwise agree
interpretation given
chall be held to have comm

(1998) 5 sCC 599. .

b
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.pplicable in the present case. In this connection and in order to show that
there was a contrary decision learned Counsel drew my attention to the
Rules of Arbitration and Appeal of The International General Produce
Association. Relying on the provisions of Rules 1(b)(i), and 3(b)(ii) of the
said rules it was contended by the Counsel that there was a special agreement

which provides that the arbitration would commence only upon formation
of the Arbitral Tribunal.

17. 1 have considered the aforesaid submission in the light of the
vaisions and the rules relied upon. Rule 1(b)(i), states that any objection
to either Arbitrator on the ground that either Arbitrator was/not\eligible to
serve must be made in writing and shall be to the satisfaction of the
Management Committee of the Association before the commencement of the
abitration. In my considered opinion, this provision does hot in any manner
12y down or provide that the parties intended that the arbitration proceedings
il . ould commence only constitution of the Arbitfal-Tribunal. The expression
commencement of arbitration” in Section 21 is ‘not synonymous as the
expression used in Rule 1(b)(i) of the rules, relied upon by the Counsel for
the petitioner nor do the said two expressions signify the same meaning.
Reliance on the provisions of Rule 3(b)(ii) is also in my considered opinion
isconceived. The said provision’ prevides that if a party against whom a
Jaim is made wishes to replyy such reply together with supporting
Ml documents shall be dispatched in writing to the Assodiation and also to the
lother party without delay.and, that the said despatch in writing shall not be
made not later than 30~days from the claimants’ submissions and filing

eceipt of such reply the arbitrators shall proceed with the arbitration without

delay. This provision, does not at all deal with the concept of the time
actor of the commencement of the arbitration proceeding. In my considered
ppinion noneof the said rules deals with the date of the commencement of
the arbitratiof“proceedings. An agreement which is an agreement of the
ature (as envisaged under Section 21 of the Arbitration Act, 1996 which
takes away applicability of Sections 85 and 21 of the Act must be express,
ear and unambiguous. Therefore, I cannot, but hold, that in the totality of

fhe facts and circumstances there was no agreement between the parties

ich would run contrary to the date of commencement as envisaged under
J@pection 21 of the Act.

—— R ELIE oo B

18. Counsel for the petitioner, during the course of arguments also
ought to submit that these objections were not raised by the respondent in its
pleadings and therefore, should not be allowed to be argued. I however,
ESgannot agree a d accept the contention of the learned Counsel for the petitioner
i the simple reason that this objection which relates to jurisdiction goes to
he root of the matter and therefore, could be allowed to be argued even if
here be no such spedific pleading. But on perusal of the pleadings in the
bresent case | find that such a pleading has been raised by the respondent

ontending inter alia that the petition of the petitioner is premature and not
aintainable.

Materials facts although are not pleaded in the pleading for holding the
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petition to be premature and not maintainable, the same does not and ca
preventand /or take away the right of the Court to scrutinise and to decide

to whether the petition is maintainable or not and as to whether this Court I
jurisdiction to try the matter or not. -

19. Having held thus, let me proceed to decide the present case By
in the light of the aforesaid conclusions arrived at by me. The present petitic 1
as stated has been filed by the petitioner for execution of the decree and in thi
format prescribed for an execution petition under Order 21,.Rules 10 and 188
C.IC., treating the foreign award a if it is a decree. The petition in sucy
format cannot be said to be maintainable at this stage‘whenrthe award is @i
to be made a Rule of the Court and satisfaction thatthe award is enforceabll
is yet to be recorded. The enforcemient of the foreign award in questic
would be guided and covered by the pmvisions of the FARE Act, 1961 ar@d
not by the provisions of enforcement of foreign awards as enacted under ’
Arbitration and Condiliation Act.

20. 1have held that there wasmo agreement between the parties 1a iy
down the date of commencement \of the arbitration proceedings contrary
the intention of the provisions of Section 85 and Section 21. The new ASS
came into force on 26.1.1996 whereas the date of commencement of ¢
proceedings was prior torthe said date as request for arbitration was recei e
by the respondent fromiythe petitioner on 20.11.1995 and the petitioner fil€
their daims with the Arbitrators on 18.12.1995, as also the Arbitral Tribuna
was constituted on.24.1 1996. Thus the provisions of EARE Act, 1961 woul
apply to theenfdrcement of the foreign awards of the present case In tertil
of the said-provisions the person who is interested in a foreign award has$
apply to.the Court having jurisdiction over the subject matter of the awaft
that.the award be gled in Court and on filing of such a petition a Teg
suit/has to be registered and the Court has to direct notice to the parties™®
the arbitration requiring them to show cause why the award should not
filed. There is a total non-compliance with the provisions of Section 5 in ¥
present case. There is no application by the petitioner in terms of Sectiong
seeking for filing of the award in this Court, and for making the award R
of the Court. In my considered opinion, the present petition could not &
converted to a petition for filing of the award and making the award a F t
of the Court. If a particular act is required to be done in a parti
manner, the same should be done in that manner alone. This is wha
Supreme Court has said in several decisions including that of Nazir Ahm
vs. King Emperor’. In S..lc of U.P: Vs Shingara Singh®, it Was observed th#
the rule adopted in Taylor vs. Taylor, is well recognised and is foundes
won sound principle. It was further observed in the said decision:

follows :

“Its result 18 that if a statute has conferred a power to do an act alsg

has laid down the method in which that power has to be exercisedy
necessarily prohibits the doing of the act in any other manner th

7. ALR 1936 1Y€ 253 8. 1964(4) SCR 485.
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that which has been prescribed. The princple behind the rule is that

ann
ide if this were not so, the statutory provision might as well not have
rth been enacted.”

21. Inmy considered opinion, no execution proceeding can be instituted
by the petitioner in the facts and circumstances of the case without first filing
tition f§ o ~uit and obtaining an order for filing of the award and making the said
sward a Rule of the Court. The proceeding initiated by the petitioner is not
d1 : maintainable in its present form and is therefore, liable to be dismissed, which
| hereby do. During the course of aforesaid proceedingsdn order was passed
is yed § for furnishing security which stood furnished for a total amount of Rs. 4.24
-cabl§} crores for both the Execution Petitions No. 168/1998 and 169/1998. Since it is
sstioff | held that this petition is not maintainable the securities furnished to the extent
1 and ] of Rs. 1,74,00,000 stands released, the balance being retained in pursuance of
the order passed today in Ex. No. 169/1998. The petition stands disposed of
in terms of this order.

aying Petition disposed of.
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