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SUPREME COURT OF INDIA
J.S. Verma, C.J., S.P. Bharucha & 8.C Sen, JJ.
Sumitomo Hcavy Industrics Lid. ' —Appellant

Versus

ONGC Ltd. and others {lhy LL“’""-""‘) —Respondents

Civil Appeal No. 8341 of 1997
|From the Judgment and Order dated 25.10.1996 of the Bombay High Court in
Arb. Petition No. 147]—Decided on 4.12.1997

Arbitration Act (10 of 1940), Sections 14 & 47—Contract for.installation
and commissioning of oil platform on turnkey basis—Clausce 17 of the Gontract—
Work completed—Disputes—Award—Whether curial law applicithleto filing of
award ? No—Law governing the right and obligation of the pacties.

Appeal dismissed.

Held—We think that our conclusion that the curi@i] [3yw does not apply to the
filing of award in court must. accordingly, hold gded™.Wc find support for the
conclusion in the extracts from Mustill and Bovd which wethave quoted earlier. Where
the law governing the conduct of the reference is different from the law governing the
underlying arbitration agreement, the Court ldok&\o the arbitration agreement to scc il
the dispute is arbitrable, then to the curialN@wto see how the reference should be
conducted, “and then return to the first_law In order to give cffect to the resulting
award.”

Further, the law which would apply to the filing of the award, to its enforcement
and to its setting aside would-berthe' law governing the agreement to arbitrate and the
performance of that agresment. Having regard to the clear terms of Clause 17 of the
contract between the appellant and the first respondent, we are in no doubt that the law
governing the contrattland, the law governing the rights and obligations of the parties
arising from their-agfeement to arbitrate. and, in particular, their obligation to submit
disputes to arbitration and to honour the award, are governed by the law of India, nor
1s there any_ dispute in this behalf (Paras 18 & 19)

Cuses referred :
l¢#" Bremer Vulkan Schiffbau and Maschinenfubrik vs. South India Shipping Corporatian, (1981)
1 Ltoyd’s Rep. 253.

2.0 Black Clawson International Ltd. vs, Pupierwork Waldhot-Aschallenburg A.G., {1981) 2
Llovd’s Rep. 446,

Bank Mellat vs. Helliniki Techiniki S.A., 1984(1) WB 291,

4. Naviers Amazonica Peruany S A, v. Compania International De Seguros Del Peru, 1988(1)
Llovds Law Report 116.

5. Jumes Millier & Partners vs, Whitworth Street Estates, 1970, A.C. 583.
Appearances :

‘Sh Soli J. Sorabjee, Sh. Shanti Bhushan, Sh. B. Dutta,
Sh. Milon K. Banerjee, Sr. Advocates. Sh. PH.
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Parekh, Sh. Amit Dhingra, Nikhjl Shakharande,
Sh. G. Joshi, Mr. G. Khandpal, Sh. Virendra,
Sh. G.K. Banerjee, Advocates —For the Appearing Parties

Important Point

- The law which would apply to the filing of the award, to its enforcements and to
its sctting aside would be the law governing the rights and obligations of the parties
arising from their agreements to arbitrate.

JUDGMENT

S.P. Bharucha, J.—This appeal by special leave assails the correctmess of the
judgments and order of a learned single Judge of the High Court at Bombay. By the
judgment and order the petition of the first respondent for the isstance of a direction
t the sccond respondent to file the award that he had made as the umpire in arbitration
proceedings between the appellant and the first respondent in_that-court was allowed.

2. Briefly stated, these are the facts relevant to the 1ssue in the appeal :

3. The appellant and the first respondent eatered into a contract on 7th
September, 1983, whereunder the appellant agreed to install and commission on
turnkey basis an oil platform at Bombay High\about 100 miles.north-west of Bombay.
The contract stipulated the following :

“17.0. Laws/Arbitration
17.1. Applicable Laws

All questions disputes or,difference arising under, out of or in connection with
this Contract shall be subject to the laws of India.

17.2. Arbitration

If any dispute, difference or question shall at any time hereafter arise between
the partiés heeto or their respective representatives or assigns in respect of the
construcudn”of these presents or concerning anything hercin contained or
agising out of these presents or as to the rights, liabilities or duties of the said
partiés” hereunder which cannot be mutually resolved by the parties, the same
shall be referred to arbitration, the proceedings of which shall be held at
Fondon, UK. Within 30 days of the receipt of the notice of intention of
appointing arbitrator each party shall appoint an arbitrator of its own choice and
inform the other party. Before entering upon the arbitration, the two arbitrators
shall appoint an umpire. In case the parties fail to appoint its arbitrator within
30 days from the receipt of a notice from the other party in this behalf or if any
dispute in selection of umpire, the President of International Chamber of
Commerce, Paris, shall appoint the arbitrator and/or the umpire as the case may

be.

The decision of the arbitrator and failing to an agreed decision by them, the
decision of the umpire shall be final and binding on the parties.

The arbitration proceedings shall be held in accordance with the provision of
International Chamber of Commerce and the rules made thereunder as amended
from time to time. The arbitration proceedings shall be conducted in English
language.”

T oo tm e it el ‘-.-‘-—_-_-,;,..g-.m'.'.-r__m:“ N ot RN B N

India
Page 2 of 9




12 ARBITRATION LAW REPORTER 1998(1)

4 Disputes having ariscn subscquent to the completion of the work under the
contract, the appellant scrved notice of arbitration on the first respondent and appointed
Mr. Robert A. MacCrindle its arbitrator. The (irst respondent appointed Mr. Justice
Chandrasckhar (Retired) its arbitrator. The arbitrators nominated the second respondent
as the umpire. Prchinunary hearings commenced.  The appcllant then applicd to the
Qucens Bench Division, Commercial Court in London for leave to issuc and serve on
the first respondent and Originating Summons sceking an order under Scction 5 of the
Enghish Arbitration Act, 1979 to confirm that the arbitrators had the power to proceed
with the arbitration in default ol a defence having been SMCM
A lcarned Judge of the Commercial Court granted to the first respondent leave to issuc
and serve the said summons. It was hcard and decided n favour of the appellant
Thereafter the first respondent s defence was served. and a summons was issucd on the
first respondent's behalf in the Commercial Court to sct aside its carlicrfordéss. The
application made by the first respondent was decided on 23rd July. 199§ basPotter. J
(The judgment and order is reported in (1994) | Llovd’s Law Reégors™45)  The
arbitrators having differcd, the sccond respondent entered upon the rgfcrence and, on
27th Junc. 1995, made his award . The award was scrved on Lthé™itst respondent on
10th July, 1995 BTN R\"{;‘"“_‘_ =

5. On 26th July, 1995, the first respondent filgd inihe High Court at Bombay
a pctition praving that the second respondent be’dinected. under Section 14 of the
Tndian Arbitration Act 1940 _to file the award jinthat Court. The first respondent
Submitied that the award was invalid, unenforecable and liable to be set aside under
the provisions of the said Act. The J€apncd Judge. as aforcstated. allowed the
petition,

6. The decision rendered bwPotter. J in thc Commercial Court is of some
importance because the jurisdietion,of the English courts was discussed. “The learned
Judge said :

“Before stating,my feasons for that conclusion and then turning to the
“frustration”’ argumefit, and because questions have ansen as to whether English
law or Indidnjiaw, is appropriate to be applied at various stages of this application.
| propese Bnefly to advert to the various laws potentially applicable to the
variolts aspects of the arbitral relationship which mayv fall for consideration in
am of"this kind:
(1) The proper law of the underlying contract, re.. the law governing the
contract which creaies the substantive nghts and obligations of the partes
out of which the dispute has ansen.

(2) THMW of the arbitration agreement i.e., the law governing rights
and obligations of the parties arising from their agreement to arbitrate

and, in particular, their obligations to submst their disputes to arbitration
and to honour an”award. This includes inter alia questions as to the
validity of the arbitration agreement, the validity of the notice of arbitranon.
the constitution of the tribunal and the question whether an award lics
within the jurisdiction of the arbitrator.

(3) The proper law of the reference i.e., the law governing the contract which
regulates the individual reference to arbitration. This 1s an agrecment
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199R(1) Sumitomo Heavy Industrics Ltd.vs. ONGC Ltd. and others I3

subsidiary to but separate from the arbitration agreement itself. coming
into cffect by the giving of a notice of arbitration from which point a ncw
sct of mutual obligations in relation to the conduct of the refercnce anisc
upon lincs canvassed in the Bremer Vulkan Schiffbau and Maschinenfahrik
vs, South India Shipping ‘Corporationf', and developed by Mr. Justice
Mustill (as he then was) in Black Clawson International Lid. vs
Paperwork Waldhof-Aschaffenburg A.(.2, that law governs the question
of whether by rcason of subscquent circumstance the partics have been
discharged (whether by repudiation or frustration) from their obligation
lo continue with the reference of the individual dispute, while lcaving
intact the continuous agreement to refer futurc disputes pursuant (o the
arbitration agrcement.

(4) The curial law. ie. the law govcmlng the achitration proccedings
\hemsclves. the manncr in which the reference4gAo=be conducted. |t
governs the procedural powers and duties of fthe ‘arbutrators, questions of
cvidence and the determination of the properdaw of the contract

In respect of many arbitrations, the apphcable fawe will be the same 1n all four
cases. (1) will usually be decisive asfto (2)% in the absence of an cxpress
contrary choice : (2) and (3) wall very rarelydiffer. However, as to (4). it 1s not
uncomnon o encounter_the inci of%a different curial law in cascs where
the partics have made an express 'qhgiég for arbitration jfrcgucmlv in London)
in a jurisdiction divorced frofm the junisdiction with which the contract in (1) has
most real connection.

[n this case. as to (1)\heparties have made an express choice of Indian law as
the proper law of theontract. As to (2), it seems to me likely (although it is not
necessary finally td)decide) that the proper law of the arbitration agreement is
similarly Ipdiandaw. since the arbitration agreement is part of the substance of
the underlving tontract and the terms of Clause 17.1 are clear in that respect.
As 1ON(3)s=it matters not for the purposes of this application whether the
pdverning law is English or Indian law, because Mr. Dunning has conceded
Befdte me that there is no material difference between the ‘two so far as
applicable to the doctrine of frustration upon which he relies (see also par. 7 of
the affidavit of Mr. Majumdar to that cffect).

As to (4). the curial Jaw, it scems to me plain that 1t is the law of En'gla.ndA There
is. 1L 15 truc. no oxpress choice of cunal law. However, there is a clear
??quiremcm that the arbitration proceedings be held in London. In the absence
of express agreement there is a strong prima facie presumption that the partics
intend the curial law to be the law of the “seat” of the arbitrator, i.¢, the plage
21 which the arbitration is to be conducted, on the ground that is the countrv
most closely connected with the proceedings—see Mustill and Boyd. 2nd ed..
Neither of the parties having filed an appeal from the judgment of Pbtter, J.. its findings
bind them. Based upon these findings, it was contended by Mr. S.J. Sorabjee, learned
counsel for the appellant, that the petition filed by the first respondent in the High

1. (19K1) 1 Llovd’s Rep. 253 2. (19%1) 2 (Lloyd’s Rep. 446.
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Court at Bombay f¢]] outside the jurisdiction of that Court for a direction to the second

respondent to file his award in Court could be given onlv by the Courts administering
the curial law. that 1s to say the Courts in England. The answer of Mr. Bantrjee, learned
counsel for the first respondent, is that the award having been made, the procedural or
curial law had ceased to have effect and. accordingly, the Courts administering the
curial law had no junsdiction to issue to the second respondent a direction to file his
award therein, i

8. This, then, is the central issue in the appeal : what is the area of operation of
Y —————
the curial law.

Y. In Bank Mellat vs. Helliniki Techiniki S.A.", the Court of Appeal said that
the fundamental principle was that in the absence of any contractual provision to the
contrary, “the procedural for curial law governing arbitrations” was thdt of the forum
of the arbifration, since this was the sysiem of law with which the“agreement to
arbitrate in the particular forum would have its ciosest connection, ‘Partiés to international
arbitrations might well choose London as a convenient neutal fotum and “English law
will, as the curial law, apply 1o the conduct of the arbugation=and the parties will by
holding their arbitration here, subject themselves forethal purpose to English law..»
(Emphasis supplied).

10.  In Naviera Amazonica Peruanar $id“evé Compania International De
Seguros Del Peru'. Lord Justice Kerf Summiarised the state of the relevant
Junisprudence thus:

“A. All contracts which pro¥idé for arbitration and contain a foreign element
may involve three potentially raiévant svstems of law. (1) The law governing
the substantive contract(2) The law goverung the agreement to arbitrate and
the performance of thaf agreement. (3) The law governing the conduct of the
arbitration. In the majority of cases all three will be the same. But (1) will
often be differént from (2) and (3). And occasionally, but rarely, (2) may also
differ fromy(3),”") g

1. Heysald™Prima facie, ie., in the absence of some express and clear
provision to\thé-contrary, it must follow that .an agreement that the curial or procedurgl
law of afi arbitration is to be the law of X has the consequence that X is also to be the
‘seat’l ofithe’ arbitration. The Jex fori is then the law of X, and accordingly X is the
agfeed forum of the arbitration. A further consequence is then that the Courts which
are compeltent lo control or assist the arbitration are the Courts exercising jurisdiction
ab X", The learned judge observed that there was no reason in theory which precluded
“parties to agree that an arbitration shall be held at a place or in Country X but subject
to the procedural laws of Y (Emphasis supplied).

12. In the law and Practice of Commercial Arbitration in England, Second
Edition by Mustill and Bovd. there 1s a chapter on “The applicable law and the
Jurisdiction of the court”. Under the sub-title, “laws Governung the Arbitration”, it is
said,

“An agreed reference to arbitration involves two groups of obligations. The

- first concerns the mutual obligations of the parties to submit futurg disputes, or

3. 1984(1) WB 291, 4. 1988(1) Lloyds LR 116,
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an cxisting dispute to arbitration. and to abidc by thc award of a tribunal
constituted in accordance with the agreement. [t 1s now firmly cstablished that
the arbitration agreement which creates thesc obligations 1s a scparatc contract.
distinct [rom the substantive agreement 1n which it is usually cmbedded. capable
of surviving (he termination of the substantive agreement and susceptible of
prematurc tcrmination by cxpress or implicd. consent. or by rcpudiation or
[rustration. in much thc samec manner as in morc ordinary forms of contract.
Wamcm has a distngt lifc of its own. it may in-‘principlc be
governed by proper law of its own. which nced not be the same as the law
governing the substantive contract.

The second group of obligations. consisting of what is generally referred (o

- 4

as the “curial law’ of the arbitration concerns the manner in which the parties
1 and the arbitrator are required to conduct the reference of a parfiduiar disputc
According to the English theory of arbitration. these ruleg are (67be ascertained
by rcference to the express or imphed terms of the=agreement to arbitratc
This being so. will be found in_the great majority, of cascs that the curial
8 : - et

law. 1.¢.. the luw governing the conduct of theSweference, is the same as the
Sp— . —. 8 i

law goverming the obligation o arbitrgte. L 1s, Fiowever, open to the partics
to submit. cxpressly or by implication.{ the conduct of the rcfercnce to a
different law from the onc governial the tinderlving arbitration agrcement.
In such a case. the court looks firsat the arbitration agreement [o See whether
the dispute 1s one which shoytdshe arbitrated, and which has validly heen
made the subject of the reférepecsit then looks-to the curial law to see how

1 3\ Ry e AR T T PR

43P
B.te vl

that reference should be condficied. and then, returns (o the first law _in

order 1o give effect (ONJestesulting award.

- LE R ok LA

It may therefore be.seen that problems arising out of an arbitration rrﬁ{\_%gﬁl
"in theory.¢call fof the application of any one or more of the following [aws :

———

(1) ~The praper law of the contract. 1.&., the law governing the contract which
éreates the substantive rights of the partics, in respect of which the dispute
has arisen.

e gyt s d VAR il:\if.’;!\i

in

i 7y The proper law of the arbitration agreement. Lé.. the law governing the
obligation of the parties to submit the disputes to arbitration, and ©
honour an award.

Spr—

(3) The curial law, Le., the law governing the conduct of the individual
i reference.

LR A L L LR LE R

(1) The proper law of the arbitration agreement governs the validity of

the arbitration agreement, the question whether a dispute lies within the
2 scope of the arbitration agreement the validity of the notice of arbitration:
A the constitution of the tribunal ; the question whether an award lies within
: the jurisdiction of the arbitrator | the formal validity of the award ; the
question whether the parties have been discharged from any obligation to
arbitrate futurc disputes.
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(2) The curial law governs ; the manner in which the reference is to be
conducted ; the procedural powers and duties of the arbitrator ;
questions of evidence ; the determination of the proper law of the
contract.

(3) The proper law of the reference governs | the question whether the partics
have been discharged from their obligation to continue with the reflerence
of the individual dispute.

T xn e n e w

In the absence of express agreement, there is a strong prima facie presumption
that the parties intend the curial law to be the law of the ‘seat’ of the arbitration,
.., the place at which the arbitration js to be conducted, oprthe ground that 15
the country most closely connected with the proceedings,  So in order to

" determine the curial law in the absence of an express chaice.by the parties it i
first necessary to determine the seat of the arbitrationgby construing the agreement
to arbitrate. (Emphasis supplied)

13, lusi t ach js that the.cliridl law ates during th
The conclusion t.ha we reach js that the cuR .OE; uring the

continuance dings _before the arbi \
conduct thereof The 'Courts administering, the curial law have the authority to
entertain applications by parties To Ditrafiéns bewng conducted within their junisdiction

officio™ (para 404) \The arbitrator is not obliged by law to file his award in Court
but he may be ‘asked by the party seeking to enforce the award to do so. The need
to file an afvafduin Court arises only if it is required to be enforced, and the need to
challeng€™it, arises if it is being enforced. The enforcement progess is subsequent to
and independent of the proceedings before the arbitrator, It is not governed by the
curtal or procedural Taw That _governed the procedure matmm
the conduct of the arbitration. 5

15, Mr. Sorabjee relied upon observations in Dicey and Morris on “The Conflict
/of Laws, 12th Edition”. The first Rule under the heading “Arbitration” in the Chapter
on iration Foreign Awards™ reads thus

“Rule 57—(1) The validity, effect and interpretation of an arbitration agreement
are governed by its applicable law.

(2) The law govchﬁng arbitration proceedings is the aw chosen by the parties.
or in the absence of agreement, the law of the country in which the arbitration
1s held.”

In discussing Clause (2) of the Rule aforementioned, this is stated :
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“The procedural law ol the arbitration will determine how the arbitrators gre
to bc appointed. i so lar as this s rcgulated in the arbitration agreement. the
cifcet ol onc party ‘s (ailurc to appomt an arbitrator. ¢.¢.. whether an arbitrator
mayv be appointed by a Court. or whether the arbitration can proceed before
the solc arbitrator appointed by the other party. and whether the authority off
an arbitrator can be revoked.  That law will also determine what law the
arbitrators arc 1o apply. and whether thev arc cxpected or allowed to decide
ex aegno el hono or as amiahles compositeyrs. and i not. whether the partics
can give them this power or impose on them this duty.  That law will also
determine the proccdural powers and duucs of the arbutrators. ¢.g.. whether
they must hear oral evidence (but not thar jurisdiction to decide the dispute.
which is governed by the arbitration agreement and the law applicable to 1)
or whether the arbitrators have been guwlty of misconduel. AJt will also
determine what Judicial remedies are availuble 1o_a_pagtinlto wishes to
apply for sccurity lor costs or for discovens or who wishés=wm challenge the
award once it has heen rendered and hejore In\'Mfum-(rﬂ*'L‘nfb!'L‘c 1 gbrocd.
and the circumstances m which judicial remedics Mayw/be excluded. ™

. * (Emphasis supplicd.)

J6.  Mr. Sorabjcc submitted. relving uporf theyproposition that the procedural
law would determine what judicial remedicsteresavailable to a party “who wishes
to challenge the award once it has been rehdered® and before it is sought to enforce
it abroad”. that the court “that admimsiéred ~the curial law of the arbitration had
the jurisdiction to entcrtain a challefige %@ the award and. therefore. the jurisdiction
to reccive it. The footnote relafivellosthe above proposition (at page 383) rcads
thus:

“Whitworth Street LAGIEsYManchester) Lid. vs. James Miller & Partners Lid.”
(remedics not avi@ailablc'in Scots arbitration).”

17. Mr. Barrjceisubmitted. and it scems to us. correctly. that the casc of James
Millier & Partndrs Ys#Whinvorth Street Extates®. docs not bear out the proposition.
The facts ofthe gase. shortly put. were these : A contract was cntered into between an
English Comgatty. Whitworth. and a Scottish company. James Miller. The Scottish
compafly was“o carry out work at the English company’s premiscs in’ Scotland.  The
contrgctvdid not provide for the place ol arbitration or its procedure. Disputes arosc
benween the parties and were referred to arbitration. . The arbatration was held in
Seatland. in accordance with Scottish law. The English company asked the arbitrator
b statc his award in the form of a special case for the decision of the English Courts.
The arbitrator refused to do so on the ground that the arbatration was a Scottish
arbitration. and he issucd his final award. The issuc was whether the arbitrator should
be required 1o statc his award in the form of a special case. The case was. therefore.
conccrmed with_the question of which law governed the proceedings before the
arbitratpr and not with the guestion ol which law governed proceedings to sct aside an
= . _Rox®? : |

1%, Wec think that our conclusion that the curial law does not apply to the filing
of award in court must. ac g rood. We lind support tor the conclusion in

‘& 7 Y'” “;ﬁﬁ G 1970 AC SK3,
A e
J“Jr};‘i?\ 'ﬁ\}jg\\

&
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P the extracts from Mustill and Bovd which we have quoted carlicr. Where the law
. governing the conduct of the reference is different from the law governing the
i underlying arbitration agreement. the Count looks | arbitration agreement 1o sce

| the dispute 1s_arbitrahjc. then 1o the curral Jaw to sce_how the reference should be

| conducted. “and then retum to the first law in order 1o give clfect to the resulting
taward.

(\,-’} --{ uand 1o its sctting aside would be the law coverning lhc{g_g_r_ccmcm Lo arbutrate and )¢
' performmance of that agreement Having regard to the clear terms of Clause 17 ol the
eV contract between the appellant and the first respondent. we are 1n no doubt that the [aw
goverming the contract and the law govermung the rights and obligations of the partics
ansing from their agreement to arbitrate. and. in particular. they"obhgation 1o submit
disputes to arbitration and to honour the award. arc governedsby hedaw of Indi:

15 Lhere any dispute in this behalf. Section 47 of the Indian Agbftravion Act 1940, 13
thus

M'M “47  Actto apply to all arbitrations-Subjcct ththe provisions of Section 46, and
) SRR e ]

»

- A save n so far as is otherwise provided by “@rrv=aw for the ume being 1n force.
W‘M the provisions of this Act shall applv © allharbitrations and to all proceedings
~— —— ‘_-_—‘_u__-—i—‘-

% thereunder -

P Provided that an arbitration award Otherwise obtained mav with the consent ol
',}ﬂ' all the parties interested bewtakén into consideration as a compromisc or
Gm_juslmcm of a suit by ag{’ Golmt before which the suit 1s pending.”

—

k 20 The only other statute Which is requircd to be considered in the context of
he provisions of Section 47 (he 1940) Act 1s the Foreign Awards (Recognition and
) Enforcement) Act. 1964, NFor the purposes of determining whether the provisions of

the 1940 Act are subiject Yo the provisions of the 1961 Act. Section 9 is rclevant, It
rcads thus

\v¥ % 19 The law which would apply to the filing of the award. 1o its cnlorcement

‘?l

5

S

X
53

E
X

"9, Saving==Nothing in this Act shal -

@) fBrgjudice any rights which any person would have had of enforcing in
India of any award or of availing himself in India of any award if this Act
had not been passed. or

(b) apply to any award made on an arbitration agreement governed bv the
law of India.”

Y. 21, By reason of Section 9(b). the 1961 Act does not apply to any award madc
C{(b) airah & on an arbitration agreement governed by the law of India. The 1961 Act. therefore,
Kardad A-sanr docs not apply to the arbitration agrecment between the appellant and the first respondent.
‘M @A = The 1940 Act. applies 1o it and. by reason of Section 14(2) thereof, the courts in [ndia
W‘dﬂ‘fﬁ”‘ T arc cntitled to receive the award made by the second respondent. We must add in the
E o foreada interests of completeness that it is not the case of the appellant that the High Court at

4 a’h Bombay lacked the territorial Junisdiction to do so.

22 o the result. the appeal must fail. and it is dismissed with costs,

“—.w
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