ik g thE course of hearing of the ponition.
Rome of them were yepresented threugh
T the counsel appearing 1 the
atter not only agreed but in fact welcomed
o deaof holding f1esh ciection to the Board
s 1 5rectors of the Pank through an -
e nendent officer o be appointed by the
&é;;-_z There was, liawever, enc EXTEPLOT.

wmdent No. 12 did not agree to this, Asa
g'.. ¢ the oppasition to the idez of hoiding
ﬁ:m clcction by oune party. this maticr was

”“_., rerther pursucd. Howcever, hese facts
iy DECT mentioned  in arder to iudg
focsycther in A matter particularly qnnccrping
oaa, qfairs of @ co-operative sociely whalt
1. ol majority must prevail, can a single
B o thwart the wish of the majority to have
reenly clection. Apart from the fact that in
serers particularly relating to co-operative
fracictics, 4n individual cannot stall the wish
E2af the majority, We fecl that in exercise of our
E . i«diction under Article 226 of the Consti-
$aion of India this Court has power to mould
e relicf as considered most appropriate, just
B 2na four in the facts and circumstances of the
#an - W fecl thata direction for holding fresh
g 1oy under the wuperintendence, control
%}!ui Arpeayicon o an oificer to be appointed
Bl thee et will e the besi and most fur

Fclition
) ”
Eg; $4 Wi apeie St 1B, Jarz noretived
: f«;inlyr ol this € ot to conduct the election in
B coitance wih daw  and the procedure
emasalicd. sondor the Act sud the Rules. His
o v entatevety fixed at Rs. 20 000, - besdg:
@!fu' eapenses, the cleciion be com
ey teaabiy witlun a period of threed
o today Till the fresh Board tgff
fg';‘“ puraance of the fresh clectiofy dydel
= he Admin-
i

s Cound s able 1o take
St alor appointed by the Governor vide
tolook after

i

y A )
B anpuened Onderw
s . -

it alfairs of the Ba

of this jucgment be scut to

Order accordingiy.
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Gas Authoiity of India Ltd., Appellant v
SPIE TAPAG, S.A. and otbers, Res-
PONUTTAS.

Suit No. 1440 of 1990 and LA. No. 5206 of
1996, ;- 18- 10-1963,

(A} Foreign Awards (Recogniiion and
Enforcement) Act (i%1), S. 3 — Applicebi-
lity — Foreign contract — Venue of arbit-
ratien fixed at New Deiii i indin — Courts
at New Delhi having exclusive jurisdiction ia
afl matters arising out of contract — Agree-
ment signed by parties in India — Agreement
was to be performed in India — Proper la
applicable te contract apd arbitration 2 @
ment would be law in India — esultgn
award, if any, out of arbitrationa
Would be domestic award sn

Arbitration Act (10 @ S.17.

aras 71, 72. 79)

Awinds (Recognition and
53— Applicabi-
niract with compant whaose
«d outside India — Arbitration
X contract — Cannot he
. domestic arbitration agrecment =
New York Convention would be
alile tu it

(%3 Foreig
Epiorcement)
lity of Ac

New York Convention £195%), Art. 11

The New York Convention will appiytozn
arbitration” agreement if it has & Toreign
clement or favour iavoiviag international
irade and commerce even though such an
agreement docs not lead 1o a foreign sward
but the cnforcement aiw recognition of the
agreement will of course be subject to the
i:mitations already spelt out. Thus the agrec-
meut in ~restion entered by Indian company
with foreign company atracts Art. Fi{3) of
the New York Conveniion and canaot be
termed as a domestic arbitration agreement
masmuch as thc parties constituting the

S— e e — e ek e —— P

e
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their business are

Company ang
od outside Indiy,
{(Paras 103, 104, 105, 115)

Under S. 3 of the FARF Act and Art, I1(3)
of the New York Convention referred to
arbatration is mandatory as these provisions
do ot leave any discretion in the court, once
all tleconditions for referral are tuifilied, 1.,
the Court does not find © the arbitratiog
agrezment to be null and void. inoperative
and incapable of being performed. The effect
of S. 3 of the FARE Act and Art, 1i3) of the
Convention is 10 deprive the court of any
discretion in the matier when the aforesaid
iimitations are not piesent. This mundatory
character of the teleirad js uniformally appli-
cable to the conventicn States, {Para 106)

According (o Sec, 3 of the FARE Act, 1
courts in India are under an obligation (g

the legal proceedings in respect of the wﬁ
ansing out of the arhitrition .1grcgn§nl or
the kind covered by Article 1] o§ thY
York Convention subject of

exceptions mentioned therein
nor any other provision o
any hmitations or excépl
recognition and enfo

ct alludes to
calling for
of only those

In a foreign award.
¢ arbitration agreement

at it will not resuj: in a
oreign a 2100t be sustained in view of
Article New York Convention and
Séc FARE Act. In Case such gz

litnitatiotwas intended, there was no reason
Why the conventicn or the FARE Act couid
not speciiically cater for it. The field of
application of Articl- | Is expressly restricted
by the conventior, itseif. I the field of
application of Articje 11 of the Coavention
was to be confined to oaly those agreements
which would result ip Foreign Awards, then
one would have eXpected an express provi-
sion to that effect either in the Article itseif or
1 any other pProvision of the convention,
Since there is no such limitation imposed in
the convention or the FARE Act restrictive
tonstruction cannot be placed upon Sec. 3 of
the FARE Act or Art. IT of the convention,
{Pares 93, 96)

Gas Authority of India Ltd. v. SPIF CAPAG, S.A.

v, between the arbitration agreement and (e

In case the resuitant award faljs
provisions of S, 9(b) ofthe Act the
not possible to enforce the 5
New York Convention and th
a party can fall back upon ¢
to enforce the same. Nei.
Act, 1940 nor the FA
enforcement und er
when the arbitraf
result in an ar
forcement ur
enforced

t excludes
r Act. Thus ey.. §
reement does ot §
ard capable of .,

&° convention it can stj] i
the paralle] domestic law o
S Noidation Act, 1940, in this vig.

81t is not necessary that for (e
of Article H(3) of the Convent,.
ation agreement should lead to
award capable of fecognition
orcement under the New York Conventi, |
the FARE Act. This type of news

arbitral award is nog tontemplated undey g
Convention as otherwise requirement of sl
a linkage would huve been provided
specific words to that etfect in the New Yon
Convention itself. To shackle the arbitragion
agreements, having foreign element, by read-
ing in to the FARE Act and the New York
Convention limitations nog . provided for
cxpressly therein, would rob the agreements
of their effectiveness and enforceability. The
theory of linkage relating the arbitraj agree
ments 1o arbitral awards for former’s en-
forcement under the convention is not borne
out zven from the history of the aforesaid
treaties including the New York Convcmiunj
Moreover Truvuy Preparatories of the New
York Convention shows that the proposal uf
certain countries af the convention for relat
ing the arbitration agreement to the arbitra
award capable of sntorcement fef] 1hr0ugi=
and the finai draft did not have such a clause.

(Paras 109, 113

(C)  Foreign Awards (Recognition and
Enforcement) Act (1961), Ss. 3, 7 — Arbit-
raticn — Invoking of — Existence, validit)
and effect {scope) of arbitration agreement - -
Award in disputed matter would be domestig
award — 8. 7 cannot be invoked to Guestiog
award on ground of existence, validity scopl
of agrecwent — Thus asking to court ¢
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Al
1alls Within

.then Surejy
-ame under &

Arbitration gz

the Arbitragg

€l excludeg g
“Act, Thus -
ment does e
capable of &
on it can stj
iomestic fay
#40. In hi
ary that for
the Conver
ouid lead
‘ecognition
ork Convye
type of pey

tement and g

plated under ghet

lirement of gy &

*n provided f§,
1 the New Yot
s the arbitratig
lement, by re,
1 the New Yg
M provided
' the apreemes
:'urccabi!ity. 3

¢ arbitral agoes g

or former's

. * 3
Lron s not boppe 2

ol the afores
o7k Conventigl
wies of the Neg
tthe Proposa
‘ention for rel
at 1o the arbig
tent feli thro
ve such a claus

(Paras 109, | _.;

Recognition
% 7 — Ar
Xisience, valig
ion agreement
ould be domestie.
oked to questiog
ce, uh’dity SCOpE |
4ng to co

:FARE Acth 8

Gas Authority of India Lid. v. SPIF CA PAG, S.A.

1994

oy determine said questions Lefore arbitration
A prix cedings commence — Was proper.

(Paras 121, 122)

(D) Foreign Awards (Recognition and
Enforcement) Act (1961), S. 3 — Arbitration
— (laim for — Must be made in accordance
with provisions of agreement and within time
Emit prescribed therein.

arbitration Act (10 of 1940), S. 3.

Where the arbitration clause provides {or
compelling time limit  for notifying and
deme a cliim and also provides for the
ensequence of the failure to do so, the clause
suet be held to be of a mandatory character.,
Smcein the instant case the parties bargained
ot the footing that the claim shall be notified
and quantified within a specified period of
time, they must abide by the same and cannot
be allowed to charter a course of action which
i contrary to the agreement. Clainy for
arbitration must be made in accordance with
the provisions of the agreement and within
the time limit prescribed therein and unless
that 1~ donc, the arbitrator will have no
movdhction 0 the matter  a< he derives
anthionity only from the agreement of the

partics {Para 142

B and s referaility to arhat ‘_4-'1‘; i
v and o ocase where a certay ;.___. s
sniepted from the operations g "73 arbit-
fationu clause. Onee thctimcl' Waid down

the matter for all

marhittation clause is ove €
‘mfents and  purposes icred as an
“ﬁ%

Txeepted Matter? si the same no longer
IThunns within th iew of the arbitration
awse and is exclide rom its operation.

\ (Para 146)

Cases R d Chronological  Paras

AR 19938T998 (19923 JT(SC) 198 1993
AIRSCYM 3 74,77, 114
_:, “WATbI LR 460 (Andh Pra) 146

. 1991 SC 957 . (1991) 1 Arbi LR 282
N1 AIR scw 239

990) 1 Arbi 1R 43 (Kerala) 146
1959) 1 Arbi LR 224 : (1989} 1 Cur CC 252
(Delhi; 144

In puinciple no distinction can be driwn ;
between a case where time limig for su’(ﬂ“u i
{

146

Delhi 77

(1986) QB 441 : (1686) 2 WLR 745 - 1980) |
AILER 239, Dallal v, Bank Mellat 75

AIR 1985 SC 1156 82, 113, 118, 119, 160
ILR (i985)2 Dc!hil3l:(l98?)lArbiLR28]
' 136A

138
(1974) 3 WLR 269 -

ATR 1983 Delhi 508

(1974) 2 All ER 874 -
(1975) AC 797. Union of India v. F. R
Aaby's Redeei 139

(1974) 417 1S 504 . 41 Law Ed 2d 270. Fritz
Scherk v, Alberto Culver Cu, 83

(1973) 1 Lioyd’s Rep 392 (capr~ Ero
Company of Cannda v, Richmq&&ﬁmg
_:"’ Y A i.‘ﬁ

AIR 197] SC 2N 83
(1970) AC 583 : (1970) 2 WLRY2X - (1970) |
All ER 796 (HL)EH\“ WWoith  Stiect
Estates (Manchiesteg) Ltd, v. James Miller &
Partners Ltd. :vq) g 74

AIR 1953 SC 182 iig
ILR (1948) C w52 Cal WN 450 119
(1937) 2 Af{& 164 : (1937) AC S00 - 106
LJKB 23, (¥ ) R ey Internationai
1c Protection of Bondhoiders
61
dovd’s TR S0, Williams & Mordey
. H. Muller & Co (Londen) L, 41
2KB797:92 L) KB 88 D128 LFZR6.
A Faid and Company Lid, v, (_'ompaﬂ:?‘\
Furness (France) 142

Aok Dosai. and s ) 1 S S Adlve
Cates. with C. M. Oberoi. for Appeliant;
Ashok Sen and P. v, Kapui, Sr. Advocates
with Anil Sharma and arun Banga, for #
Respondents.

JUDGMENT :— The foremost question in
issue in this case is whether or not S. 3 of the
Foreign Awards {Recogrition and Enforce-
ment) Act, 1961 (for short ‘FARE Act) is
applicable to the urbitration agreement con-
tained in the underlying contract executed by
and between Gas Authority otdadia(for short—-
‘GAITL’) on the one hand and-SPIE- A6,

“S+A=-NKK-Corporation and Tovo Engineer-
ing-Corporation (for short ‘Consortium’) on
the other. The second question which arises
15:1fS. 3 of the FARF Act is applicable then
whether or not proceedings before the Inter-
national Court of Arbitration of the Inter-
national Chamber of Commerce (respondent

India
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work GAIL has already taken proceedings for
enforcing  the performance guarantee

hetween the parti=s it is necessary to notice the
backgrour? of the New York Convention.

f.
(»
S
N -
78 Delhi Gas Authority of india Ltd. v. SPIE CAPAG. S.A. .A{i;;{"ﬁ»
No.4), initiated by the Consortium for furnished at the i: nstance of the Consortiu
appointment of three-member Arbitral recover liquidated damages. .
Tribunal for adjudication of the claims raised gL
by it against GAIL, should be permitied to & On or about Apri i%‘h"w‘h 3‘7
AT S AI_L received & C& uUnication dat
Ty R April 3, 1990 from Se ry ‘General, Cm1
2. The facts of the case may be stated as  of Arbitration, Inte 1idmal Chamber
under : Commerce (for ~l$, C’) forwarding |
GAIL is acompany incorporated under the %jgfchusi‘ol?; 7 u:";i?ogn f:?;‘:;ctdojli
Companies Act, 1956 having its registered = e, %Y S e
office at Hotel Samrat, Chanakyapuri, New ff““gm ;(tjg«u N é .:lc;]r“z:):"urthgrf‘af rlmnl 9
- Delhi. GAIL floated world wide tenders for ;" oo o8 e dp,-.romrmém{ I?} al?::rf:mmu
execution of Welled Steel Gas Pipe Line Y . B, Cnmun't.mrqd!
Project for transportation of swectened d5o Yokt 4 declaration that GAIL does n
South Bassein Gas from Hazira in the State of -uc§=:\ it Ko e S e s (‘?
Gujarat to Jagdishpur in the State of Uttar [ | i ﬂ“‘" A nn\mun:f b t»n G ‘,\‘” .[Ei] j
Pradesh via Bijaipur in the State of M: uihﬁr o it & e S Tk A # it
Pradesh for being utilised in the fertijgfegy N *PF Al a4 ot ke Asbr)
power plants and by other users. Pur o raion Act. 1940 (for short *Arbitration Act’
this invitation the Consortium subi mukjsfs (hcang St Noo 1ART0) for () "“"‘F"‘b i
Bid i espect of the sail Wodk: ( request dulgd .\‘!urch. 30, 1990 us m\mlul_l
1986 GAIL accepted the bidks r. (on- legal and violative of the contract blt:luu'n}
sortium and in this regard a N eda lorter thc_ paruies; (b) delc‘rmmm'g the existence.
of acceptance dated Apri e pacsil validity and thc‘c:ﬂ‘cct of the arbitration
finally eatered into tao ; kments_being agreement embodied in the contract betwucn‘
siteemesity Nos. 1 & ay 10, 1986, one the parties dated May 10, i986; and (c)
relating, inter ;!iﬁtsign, er;ginee}ing. dcc-lann_g that the matter was not referrable to
manufacture, copstruetion and commission- g
ing of all e ts, pipe lines and plants 5. On May 35, 1990 D. P. Wadhwa, J,
etc. and her, inter alia, concerning before whom the matter came up, while
supply o orted materials and equipments  directing notice to Consortium (respondum
etc. for total contract price of U.S. 584 | to 3) and 1CC irespondent No. 4), staycd
millieg\dollars equivalent to Rs. 772 crores  turther proceedings before the respondent
( oXimately), calculated on the basis of No.4 The Consortium appeared in the
exchinge rate prevalent at the time of the  matter and filed its reply and also an appli-
execution of the agreements. Both the agree-  cation, being LA, No. 5206 of 1990, under S. 3
ments contain identical terms. of the FARE Act for stay of the proceedings
3. The project was to be completed in Ry —]
Accordance with the time frame specified in 6. The main thrustof the argument of the
S.3 of “Completion Schedule” and al! tasks Consortium was that there is a valid arbit- § |
were to bevexecuted by July 31, 1988, There ration agrecment b?tween the parties, which U
has been a delay in the completion of the work 15 subject to New York Convention of 1958
for which each party is laying blame at the ‘““3 s covered by the FARE Act, including
door of the other. It is not however, disputed  >- 3 ©f the FARE Act read with Art. 11(3) of
by the parucs that some portion of the work the Schedule thercto and this court being # § |
o incomplete and that the Con- court of the contracting State was obhgcd o g | N
sortium has already been paid a sum of b TS o 'Ind"ia
Rs. 765 crore i cution of = B - = s i
5 crores. For delay in execution of the . ln oraer to appreciate the'main issu age 4 of 35
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yaés and 1t TWE procursors namely, Geneva
: ol on Arbitration Clauses of 1923 and
\tional Convention on the execution of
Arbitral Awards of 1927.

Protoc
fnteris
¥ orcign
§. After the First World War, commen-
,urate with the importance of gmernatfonal
wade and the increased use of international
ltm-.mcrcial arbitration, a need was felt for
" ..ling proper arbitral machinery for the
;"oimion of disputes belweel_] 11_1e contract-
g partics subject to ihe jurisdiction of
giferent States. In this regard 1CC promoted
an nternational convention for removal of
nts to the enforceability of the
arntral clause. The first serious effort in this
direction, Was made under the auspices of The
{ eague of Nations, which fructified in the
conclusion of a treaty on September 24, 1923
called Protocol on Arbitration Clauses (for
short ‘Protocol’) which was ratified by 30
Guates. The Protocol though baptised as
“protocol on Arbitration Clauses™ also
catered for arbitral procedure and execution

snpedime

i arbitral awards. Protocol comprised off,

% Articles of which Articles 1 to 3 need totbe-
aoticed, for the rest are not relevant Ao the,
jesues in question. Article 1 of the Protocel,
mier alia, provided that cach {Fﬁ’iﬁg con-
acting States recognise thealidity of an
agreement, whether relatingto, caisting or
e differences, betwoen parlies subject
seepectively to the jufisdittion of different
Conliacting States py\whigh the parties to a
contract agree tossubmil to arbitration all or
any differenced Thatymay arise in connection
with the contractvrelating to commercial
mallers @r tojany other matter capable of
scttleméntibysarbitration, whether or not the
parf&-are subject to the jurisdiction of a
«ouritry in which arbitration was to -take
placeEach contracting State, however, was
given a right to limit the aforesaid obligations

G contracts relating to commercial matters.

This Articles established the international
validity and enforceability of the arbitration
agreements contained in the international
commercial agreements.

9. Article 2 dealt with the arbitral proce-
dure and so far as it is relevant read as
follows :

ethi 79

“2 The arbitral procedure, including the
constitution of the Arbitral Tribunal, shall be
governed by the will of the parties and by the
law of the country in whose territory the
arbitration takes place . . ... .. 4

10. Article 3, which secured the enforce-
ment of the award, read as under:

“Each contracting State undertakes to
ensure the execution by its authorities and in
accordance with the provisions of its national
laws of arbitral awards made in its own
territory under the preceding articles™

11.  According td abaye Article, two
conditions were requiteditobe fulfilled before
the contracting Sfatg’eould be saddled with
the responsibifity"to‘ensure the execution of
the award :

(l)The.‘.-ér;hi!?al award should have been
rendered in accordance with the provisions of
the national laws of the executing State; and

X (2’)The arbitral award should have been
réndered in the territory of the executing
State.

12. Thus under the Protocoi only domestic
awards could be enforced by the courts of the
member States. This was one of the glaring
shortcomings of the Protocol.

13. In order to overcome the deficiencies
exhibited by the Protocol, the League of
Nations was instrumental in the conclusion of
another treaty for securing the recognition
and enforcement of the international arbitral
awards arising out of the arbitration agree-
ments falling under the Geneva Protocoi.
This treaty called International Convention
on the Execution of Foreign Arbitral Awards
(for short ‘Geneva Convention’) was con-
cluded on September 26, 1927 at Geneva. This
was ratified by 24 States. Undoubtedly
Geneva Convention supplemented the proto-
col by making it possible to enforce an award
in a contracting State other than where the
award was rendered. As per the Geneva
Convention each high contracting State was
required to recognise as binding and to
enforce. in accordance with the rules of the
procedure of its territory, arbitration award

India
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80 Deihi

made in another contracting State pursuant
to an agreement covered by the Protocol.
India was a signatory to both the Protocol
and the Geneva Convention subject to the
reservation of limiting India’s obligations in
respect thereof to contracts  which were
considered as commercial under the laws of
India. For implementing and giving effect to
the Protocol and the Geneva Convention, the
Arbitration (Protocol and Convention) Act,
1937 was enacted. The objects and reasons of
the Act were as foliows :

“The Government of India have had for
sometime under consideration the question of
India’s adherence to the Geneva Protocol onf

Arbitration Clauses (1923) and the Intehy feawards rendered in another country, relating |
Bf \to commercial disputes, the Internation!

national Convention on the Executi :
Foreign Arbitral Awards (1927). The_ohject”
of these instruments is to meet t m v

expressed desire of the commercia hat
arbitration agreements shou]cxI sured of
effective recognition and pr&ﬁ}ion, A large

number of countries incll,hd%ng tany of first
class commercial and ifdustial importance,
€.2. the United Kin %ancc, Germany,
the Netherlands qm, adhered to these
instruments. A N\

*

After co local Governments, High
Courts an mmm bodies, a majority of
whom und to be in favour of India’
acces O these instruments, the case was
pl ore the Commerce Department.
S ing Advisory Committee of the Legis-
lature who recommended that India should
adhere to the instruments. These have
accordingly been signed at Geneva on behalf
of India, subject to reservations limiting
India’s obligations under the instruments to
commercial coniracts and exciuding the
Indian States from the scope of the
instruments”.

14. Notwithstanding the laudable object
of the Geneva Convention, subsequent ex-
perience showed that the instrument was not
conducive to the speedy enforcement of
foreign arbitral awards and requirements of
international trade. The most important
reason for this was that the beneficiary of the
*ward was required to show to the court,
before whizl: the matter came for enforce-

Gas Authority of India Ld. v. SPIE CAPAG. S.A. A.i)
ment, that the award had beco f'&al-a’n the
country in which it was made_Thus the par,

opposing the enforcement of the award cou;
effectively prevent its ?::?mad’ion on th
ground that the award subject matter o
litigation in the cou YV Where it 'was reng
ered. The Geney ention also laid 1,
much emphasi e remedies that wer.
open to the j o invoke the law of th
country where\ -award was made for thy
. e T 2 -
purposes b\.ct ng aside the same.

157K®alising that in the interest of ine:
nackg;ai eveloping trade it was important (o
urthéfthe means of obtaining the enforce
gt in one country of international arbitr,

Chamber of Commerce issued a draft con
vention in 1953 on International Arbitial
Awards which., inter alia, targeted essentially
to achieving an international commercisi
arbitration which was to be free of a national
law. The United Nations Economic and
Social Council (ECOSOC) to whom 1C(
draft was presented prepared another draft in
1955. The making of the draft has a small
history which may be of academic interest.

16. ECOSOC by its resolution No. 520
(XVII) dated May 6, 1954 established an ad
hoc committee of eight Member States o
study the matter raised by the International
Chamber of Commerce in the light of all the
relevant considerations and to report its
conclusions to the former submitting such
proposals as latter deemed appropriate.
including a draft convention. The Committee
held 13 public meetings from March | to I5.
1955 at New York and on the last day vis..
March 15, 1955 adopted a draft Convention
on the Recognition and Enforcement of
Foreign Arbitral Awards along with its
recommendations and submitted the same 10
the ECOSOC. Thereupon ECOSOC at its
853rd meeting vide its Resolution 570 (XIX)
dated May 20, 1955 requested the Secretary
General to transmit the Draft Convention
and the report of the Committze to the
Governments of States, Members and Non-
Micmbers of the United Nations for their
consideration. and comments and rhe

India
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desirability of convening a conference to
conciude a convention.

17. Upon receipt of the comments of
number of government and inter-and non-
ntal organisations. ECOSOC at its

: 923rd plenary meeting dated May 3, 1956

decided to convene a “Conference to conclu
a convention on the recognition
eaforcement of foreign arbitral a @
Consequently the conference was held a

York from May 20 to June 10, 1958 affdPthe
e internciienal convention o ecog-
aition and Enforcement of Arb Awards
was adopted by the confe op'the last day
vit,, June 10, 1958, whinﬁ:mc to be known
#t New York ('nnycﬁtitms “The New York
Convention mukg.i‘ptiw'??inn for the recog-
#itlon und enforfCeament of an arbitral agree-
ment lubjcm"%grtain conditions being
it also provides for the
enforcement of an award
an arbitration agreement to
convention applies. N

=

In order to give legislative effect to the

Foreign Awards, (Recognition and En-

" &York Convention, Parliament enacted
\{'

forcement) Act, 1961 (for short ‘FARE Act’);
:1 virtue of the provisions of S. 10 of the

ARE Act the Arbitration, Protocol and
Convention Act, 1937 stands repealed in
relation 1o foreign awards to which this Act

19. The FARE Act aims at providing a
mechanism for speedy referral of disputes to
arbitration between the contracting parties
and for speedy enforcement of resultant

Ign arbitral awards made in the territory

of a State other than the State where the
ion and enforcament of such awards

% sought. It does not apply to domestic
al awards, that is to say, awards shaped

9 the basis of arbitration agreements
#overned by the internal system of laws of the
n which recognition and enforcement is
*Ought. At this stage it will be advantageous
refer to various provisions of the FARE

20, .Scction 1 ofithe FARE Actilays down
&“ﬂﬂlurinl extent of the Act by providing
thxy R extends to the whole of India

1904 A ¥3

A

P ,,51.;‘.

v. SPIE CAPAGSAL Delhi 81
21. Section éa_.d:jnes “Foreign Awards”.

It reads as under;

e
“In ghis, Act, unless the context otherwise
rquj%&)rcign award” means an award on
&rﬁg s between persons arising out of
e relationships, whether contractual or
t, considered as commercial under the Jaw
in force in India, made on or after the 1 Ith day
of October, 1960 ——

(a) in pursuance of an agreement in writing
for arbitration to which the Convention set
forth in the Schedule applics, and

(b) in one of such territories as the Central
Government being satisfied that reciprocal
provisions have been made, may, by noti-
fication m the Otficial Gazette, declare to be
territories to which  the said Convention
applics.™

22. Section 3 makes provision for manda-
tory stay of legal procecdings in respect of
matters to be referred to arbitration under the
agreement between the parties to which
Article I1 of the Convention applies subject to
and on fulfilment of certain conditions.
Section 3 provides-as under :

“3. Stay of proceedings in respect of
matters to be referred to arbitration —
notwithstanding anything contained in the
Arbitration Act, 1940, or in the Code of Civil
Procedure, 1908, if any party to an agreement
to which Article IT of the Convention set forth
in the Schedule applies, or any person
claiming through or under him commences
any legal proceedings in any court against any
other party to the agreement or any person
claiming through or under him in respect of
any matter agreed to be referred to arbitration
in such agreement, any party to such legal
proceedings may, at any time after appear-
ance and before filing a written statement or
taking any other step in the proceedings apply
to the court to stay the proceedings and the
court, unless satisfied that the agreement is
null and void, inoperative or incapable of
being performed or that there is not, in fact,
any dispute between the parties m@egard to
the matter agreed to Pageéeitaf 31! make

an arder staying the proceedings™.




23-24. Section 4 makes provision for
giving effect te the foreign awards. It maks
an award enforceable in India subject to other
provisions of the Act as if it were an award
made on a matter referred to arbitration in
India. Sub-section (2) of S. 4 treats a foreign
award, which would be enforceable under the
Act, binding on persons between whom it was

T made. Such an award can be relied upon by
the said persons by we of defence, set off or
otherwise in any legal procecdings in India.

25. Section 5 deals with the procedure for
filing of foreign awards in court.

s s

26. Section 6 which provides for enforce-
ment of foreign award reads a$ under :

“Enforcement of foreign award — (1)
Where the court is satisfied that the foreign
award is enforceable under this Act, the court
shall order the award to be filed and shall
proceed to pronounce judgment according to

award.
(2) Upon the judgment so pronounced a
. decree shall follow, and no appeal shall lie

from such decree except in so far as the decree
is in excess of or not in accordance with the
award™,

27. Section 7 laysdown the conditions for
enforcement of foreign awards, This section
reads as under:

“7. Conditions for enforcement of foreygn
awards . (DA forcign award may ngt Qe

i fﬂmm:ﬁmmxwmmmmm ooy

(a) If the party against whom itwl 10
enforce the award proves to t)f&mmdcaling
with the case that — \ \h_;_;

(1) the parties to the agre€ment were under
the law applicable em, under some

incapacity, or thesa reement is not valid
under the law which the parties have
subjected it, or a¢ any indication thereon,
under the la country where the award

4

was madey or |
(1 party was not given proper notice
appointment of the arbitrator or of the
itration proceedings or was otherwise
$ﬂ le 1o present his case; or

Cot et merndc i \!hu*' competent authority  referred to in §
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{isi)the award deals with questions negs.
referred or contains decisions on matter/
beyond the scope of the agreement; g

Provided that if the decisions on mattepy

submitted to arbitration can be separate {r
those not submitted, that part of the a
which contains decisions on matters suby
ted to arbitration may be enforced; or

(iv) the composition of the arbitral a
ority or the arbitral procedure was not j
accordance with the agreement of the parts
or failing such agreement. was not in accoide
ance with the law of the country where tl
arbitration took place: or

(v) the award has not yet become
on the parties or has becn set_asi
suspended by a competent authofity
country in which, or under the, law‘\afAvhi
that award was made, or N

X
S, B
-

(b)if the court dealifg With the case
satisfied that— L\ ,\““‘ ) 3

(i) the subject @ of the difference is nat
capable of set t by arbitration under the
law of India? o

b
e I

(i) the \erifos€ement of the award will B¢
contgarstd pubiic policy;

“ahihe court before which a foreiss

ﬁ rd is sought to be relied upon 1s satis%_

that an application for the setting aside &
Jsuspension of the award has been made tod

clause (v) of clause(a) of sub-sec. (1),
court may. if it deems proper, adjourn
decision on the enforcement of the award a:
may also, on the application of the p
claiming enforcement of the award, ordert
other party to furnish suitable security”.

28. Section 8 lays down the manner a:
method of giving evidence of the award
purposes of proving the same.

29. Section 9 is a saving provision and
as follows : 2

“9. Saving — Nothing in this Act shall:

(a) prejudice any rights which any pc 3
would have had of enforcing in India of

India
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gward or of availing himself in India of any

swasd if this Act had not been passed; or

{b) apply to any award made on an arbit-
~gtion agreement governed by the law of

india”.
36, Section 10 as already noticed is a

repealing scction.

31. Lastly, Section 11 confers power on
the High Court to make rules consistent with
e Act for effectuating the purpose of the
IR <

51 Like Arbitration Protocol and{Con
vention Act, 1937, which incorqu‘éteg”ﬂ!ﬁc
Geneva Protocol and Geneva Convgntion as
fitat and second schedules theretowthe FARE
Act makes New York Conyénpion,a part and
pareel of itselfl by cmbgﬁﬁ\;{ﬁfe same as a
schedule thereto, cnnsi&lin@;\nf XVI Articles.

3}, Article | _defincs the scope of the
convention in rcl&;io the recognition and
enforcement_ of “atbitral awards. The said
Aricle reads 3sainder :

'I.Iﬁi‘-tjﬂvcnﬂon shall apply to the

A

lmeand enforcement of arbitral
in the territory of a State other

the State where the recognition and
> t of such awards are sought, and
ng out of differences between persons,
whether physical or legal. It shall also apply to
arbitral awards not considered as domestic
&Wards in the State where there recognition
&nd enforcement are sought.

2 The term “arbitral awards™ shall include
%0t only awards made by arbitrators ap-
Painted for each case but also those made by
e permanent arbitral bodies to which the
ariies have submitted.

?-whr.n signing, ratifying or acceding to

<onvention, or notifying extension under

¢ X hereof, any State may on the basis

{ reciprocity declare that it will apply for
“omvention to the recognition and enforce-
%0t of awards made only in the territory of
otaer Contracting State. It may also
®tiaze that it will apply the Convention only
* @ifferences arising out of legal relation-
95, whether contractual or not, which are

e

N\

&
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N
considered as commercial @ndep the national
law of the State makin@suchdeclaration.”

34. The aforesaid ‘Article provides for the
recognition and énforcement of foreign arbi-
tral awards whegheror not they were made in
the territofyNof a*contracting State. At the
same by hmplication it excludes domestic
award ﬁ@;?;ﬁ{‘ﬁs purview.

7 ,

'Q{Sq_?ﬁom abare reading of Article 1(1), it
is Clear that it deals with awards made in any
\State other than the State where their recog-
fition and enforcement is sought; it does not
" require that parties be subject to jurisdiction
of different contracting States. New York
Convention marks a clear departure from the
Geneva Convention as the latter was based
strictly upon the principles of reciprocity and
it applied to arbitral awards made in the
territory of contracting States and between
the persons subject to the junsdiction of one
of the contracting States. Thercfore the area
of operation of the New York Convention is
wider than that of Geneva treaties. Article -
1(3) of the New York Convention, however,
permits any contracting State to limit the field
of application of the said convention by
declaring that it would apply the convention
to arbitral awards rendered in the territory of
other contracting States only. In other words,
though the said para does not establish strict
requirement of reciprocity, at the same time it
allows any contracting State to declare that it
would limit the applicability of the con-
vention only to arbitral awards made in the
territories of the other contracting States.
Negatively a contracting State not making
such a declaration would be bound to apply
the convention to arbitral awards rendered in
any other country, whether or not such a
country, where the award has been rendered,
is a party to the convention or not.

36. According to the said para, the
Convention enables the contracting States
also to declare that they would apply the
convention to disputes arising out of legal
relationships  whether  stricto sensu con-
tractual or not provided they are consid¢radig

as commercial ander the domcp'gd%wg)gms

State making such a declaration.

B S




84 Delhi

37. New York Convention depicts an
equilibrium in spite of assimilating two dif-
ferent concepts. This was achieved by widen-
ing its field of apphcation, embodying the
principle of universality by refraining from
the principles of strict reciprocit vembodied in
the Geneva Convention and at the same time
enabling a State to make a reservation in
respect of reciprocity, making the apph-
cability of the convention to awards rendered
in the territory of another contracting State
which might otherwise be discouraged from
ratifying it.

38. Article 1(2) gives an inclusive defi-
nition to the expression “arbitral awards”, It
includes arbitral awards  either made Ry
appointed arbitriators for cach case or arbifes
bodies 1o which the parties have subm| :

39.  Article 11 deals with the of
recognition and enforcement of a agre¢ment
to submit 1o arbitration differenees which

en the con-
ion in Article 11

have arisen or may arise
tracting parties. The Con?
provides that :

“1. Each contr. ate shall recognise
iting under which the
torsubmit to arbitration alj
hich have arisen or which
them in respect of defined
hip, whether contractual or not.
a subject-matter capable of
t by arbitration.

- 1he term “agreement in writing™ shal!
include an arbitral clause in a contract or an
arbitration agreement, signed by the parties
or contained in an exchange of letters or
telegrams.

3. The Court of a Contracting State, when
seized of an action in a matter in respect of
which the parties have made an agreement
within the meaning of this article. shall. at the
request of one of the parties, refer the parties
to arbitration, unless it finds that the said
agrecment is null and void, inoperative or
incapable of being performed™.

4. If paragrapii 1 of Article 1 is icad in
isolation 1t would appear to apply to all
arbitration agreements  Bup having regard

Gas Authority of India Ltd. v. SPIE CAPAG, S.A.

to the international origin of the &
purpose and object thereof :
behind the FARE Act this/Are

construed as applying h\% itgAtion s

ments between the partiés, e of whom
be a foreigner, engagel Mjnicrnationa tr

hanism is meam
the resolution |

Context of I wnal Commercial Ag
ration Ag% nder the aforesaid piy
sion. Ea tracting State is under

obliga recogaise xnd enforce an adfb!
ment having a toreign elemer

rulc } .
S=fAccording to para 2 of Articie 11 4

nogereement, whether in the form of
aibitral clause or  arbitration agreen
should be in writing signed by the partics, |
agreement envisaged may not necessarily
contained in one comprehensive documey,
but may be found in several documents. 11y
also be spelt out from exchange of letters o
telegrams.

42.  Para3 of Article I specifies the effec
of an arbitration agreement on court pro-
ceedings. A court of the contracting Stat
dealing with a matter in respect of which the
parties have entered into an arbitration
agreement of the kind covered by paras | and

2 of ArticleTl, is mandatorily, required to
refer the matter to arbitration at the requesi of
one of the parties to the agreement unless the
court finds the agreement to be null and void
inoperative or incapable of being performed
Except in the contingency mentioned in 1
para the parties must abide by the chosen
method of resolution of disputes by arbitral
mechanism in the manner laid down in the
arbitration agreement or arbitral clause.”

43.  Article I?dcals with the recognition
and enforcement of arbitral aw ards and reads
as under :

“Each Contracting State shall recognise
arbitral awards as binding and enforce them
in accordance with the rules of procedure of
the territory where the award is relied upor.
under the conditions laid down in the follow-
inz articies. There shall
substantisily more onerous conditions of
higher fees or charees on the recosnition

< — —

India
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':\.t.'.".lt::_-_ or enforcement of ar.bitr'fxl awards 10 which
B¢ Spr  ywig Convention applics than arc imposed on
MUty e recognition of enforcement of domestic
0 agrs Mawards".

m mg

s 4. Article 1V lays down the prqcedure
sami. for applying 10 the Court for recognition and
<ipw eanforcement of the award.

- A, 5. Article V provides for the contingen-
I pies L jes in which the court of a Contracting State
der w way refuse recognition and eaforcement of
vath:  yg gward at the instance of an aggrieved
W gapy against whom the award is invoked. (

(BYTE &, According to Article Vla p.mgﬂam

of &+ sy applied for setting aside for _\,u,.pén:ﬁunﬁf

e ik awnrd to a Competent .‘\utmwiﬁﬁ-hﬂnrc
sl whem the award is relied upaf Dy the other
iy party elaiming enforceme f\the same, the

men iavmer party may be required by the authority

e 16 giva suitable sccudxﬁii iéels inclined, Lo

I o sucede to his request tor adjourning the

dacision on thc,gtu R wn of enforcement of the

o e /N

pro- I (1) declares that the

tale ¢ Convention shall not affect

the the i of multilateral or bilateral agree-

o confirming the recognition and en-

t of arbitral award entered into by
the Contracting States nor deprive any
imterested party of any right it may have under
4n arbitral award in the manner and to the
extent allowed by the law or treaties of the

country where such an award is sought to be
tslied upon.

8. Para 3 of Article VIl repeals the
Protocol and the Geneva Convention
angd while so doing provides as follows:

*2 The Geneva Protocol on Arbitration
Clauses of 1923 and the Geneva Convention
:tlbe Execution of Foreign Arbitral Awards

927 _shnll cease to have effect between
- ing States on their becoming bound
d 10 the extent that they become bound, by

‘it Convention ™

C::"rt A_mrding to Article VII1 (1) the
" 'l_‘;'mn was kept open upto December
= ‘;cs for signatures on behalf of the
“e=mbers of the United Nations and also on

3 of any other Stawe which becane

et 1

{f A

A,
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member of any specialise aj of the
United Nations or became’a party to the

Statute of the International Court of Justice,
or any other State to#ﬁ an invitation was
addressed by the Gchemtl Assembly of the
United Nation€N\Acderding to Para 11 of
Article VII1 Lh\c@nsﬁumem of ratification was
required £0 posited with the Secretary
- ofth&United Nations.

Yicle IX has two paragraphs. While
i tept the Convention open for acces-
,ﬁgn o all states referred to in Article VHL
X
Yoy

ra 2 laid down the procedure for accession
States to this Convention.

51. Article X makes provision for the
application of the Convention by a State in
the territories lor the intentional  (inter-
national?) relations of which it is responsible.

52. Article X1 makes special provisions
for application 10 a federal on a non-unitary
State.

53. Article X1l provides for the date of
coming into force of the convention. It reads
as follows:

“This Convention shall come into force on
the ninetieth day following the date of deposit
of the third instrument of ratification or
accession.

2. For each State ratifying or acceding to
this Convention after the deposit of the third
instrument of ratification or accession, this
Convention shall enter into force on the
ninetieth day atter deposit by such State of its
instrument of ratification or accession™.

54. Article XIII permits a Contracting
State to denounce the Convention and pre-
scribes a procedure therefor.

55. Article X1V does not permit a Con-
tracting State to avail itself of the present
convention against other contracting States
except to the extent that it has bound itseif to
apply the Convention.

56. Article XV makesit incumbent on the

of the following :—

cretary-General of the United ~ationdndia

¢
otif the Stares contemplates igl
otif ey e Paget't 6f 85
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(a) Signatures and ratifications in accord-
ance with Article VIII:

(b) Accessions in accordance with Article
IX;

(c) Declarations and notifications under
Articles I, X and XI;

(d) The date upon which this Convention
enters into force in accordance with Article
XIT:

{e) Denunciations and notifications in
accordanrce with Article X1I1."

57. The last Article, being Article J';(V]

confers equal authenticity to the Chinese;=

English. French, Russian and S‘pamﬁ it.m
of the Convention and these text§ are.ld be
deposited in the archives ofsthe \ United
Nations. The Secretary General of the United
Nations is also required t st a certified
copy of the Convention lﬂ the'States contem-
platcd l;l Article XIII.
t

58. It was ar, cd’x?’the learned counsel
for GAIL that %’pcr law governing the
contract in q%g 15 the law of this country
and the same will govern the arbitration
agrecmw‘%v‘well As a scquitor it was
ided that any award arising from the
tam arbitration agreement would be
geyerned by the law of India and would be
autside the purview of the FARE Act. He
fUrther submitted that since the end product
ould not be covered by the FARE Act, it
would also not apply to the arbitration
agreemeni. On the other hand, learned
counsel for the Consortium, submitted that
recognition and enforcement of the arbitra-
tion agreement is not dependent on the
condition that the resultant award ) arising
therefrom must be a foreign award f

59." In view of the line of rcasomng
adopted by learned counsel for the parties, it
will be essential to determine the proper law
governing the underlying' contract and the
arbitration agreement.

60. Proper law of the contract is the law
which the court is required to apply for
determining the inter se obligations of the
parties under the same. Proper law is an

-

Gas Authority of India Ltd. v. SPIE CAPAG, S

expression used to describeNthe, law [hv

"Aila

governs the contract. It provides a primar,
system of law under \O‘hxdh‘%t: rights ap-
obligations of the pasybs have to be worke:
out. In other wordﬂ the,proper law govern,

the matters flo ffem the contract execy:.
ed by and bc&hc parties.
/

61. 1
parties h
law le to the contract. Lord Atkin i
R Mrnatmndl Trustee for the Protectior

/SPBendholders Akt. (1937) 2 All ER 1

;obsﬂrv‘-d that the intention will be ascertaine
by the intention expressed in the contrac

Choice though conclusive is subject to 1k
choice being not contrary to public poli
Where there is an express choice made by the
parties regarding the application of (e
proper law, the agreement wili be governed by
that law. This is also indicated by Art. V(i)
of the New York Convention (corresponding
to S.7(1)a) of the FARE Act), whith
provides, inter alia, that a foreign award ma
not be enforced if the arbitration agreemen:
from which it stems is not valid, under the law
to which the parties have subjected it or
failing any indication thereon, under the law
of the country where the award was made
Though the said provision relates to the
conditions for the enforcement of the arbitra
award, at the same time it gives the cue for
determining the law applicable to ag arbitra
tion agreement.

62. Where, however, choice is not cv
pressly stated in the agreement, the intentios

G{‘}?}g been recognised that th
ree choice to select the prope

of the parties for determining as to what lav

governs the transaction must still be gathered
from the agreement itself. In ascertaining th
proper law of the contract the court must hav¢
regard to features of the contract which sers¢
as links between the contract and the countn
with which it is most closely and vitall
connected, for example, the place where the
agreement has been entered into by the
parties, where the same is required to &
performed, the seat of the forum where the
disputes inter se between the parties have 1
be resolved ete. These connecting ties Pg

pointers which indicate the country whic

most closely associated and connected w!

India
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the contract and in which lies the centre f
gravity of the contract.

3. [Forascertaining the proper law of the
contract, it will be relevant to refer to
Arts. (1) and 5(2) of the Special Conditions
ot Contract. The said Articles run thus:

-5 |. This agreement shall be construed
and interpreted in accordance with and
go\-crncd by the laws of the Umon of India.

5.2, In respect of all matiers or actions
Lrising out of this contract and which may
arise at any time the courts at Dethi alone
hall have exclusive jurisdiction”™

64. Thus while Article 5(1) declares that
the agreement shall be governed by, and be
construed and interpreted in accordance with
the laws of India, Article 5(2) states that
Courts at Delhi alone shall have exclusive
jurisdiction in respect of all matters and
Jctions arising under the contract. According

Gas Authority of India Ltd. v. SPIE CAPAG, S. A

Delhi 87

91 and 9.2. of General Conditions of
Contract will also be essential for the purpose
of resulution of the pointin issue. The Articles
read as under:

“9_ 1. Unless otherwise specified all dis-
putes arising in connection with the present
contract which cannot be settled by mutual
negotiations shall be finally settled under the
Rules of conciliation and arbitration of the
International Chambers of Commerce Paris
by one or more Arbitrators appointed in
accordance with the said Rules. The venue of
any arbitration proccedipgs shall be at New
Delhi — India. (9H

9.2 The Laws oﬂﬂhjﬁlil apply to and
govern any such’proceecings™.

67. Thus from.feading of Articie 9.2 of
General Conditions of Contract it is manifest
that arbitration proceedings will also be
goyetned by the Law of India. The combined
dfg‘maﬁﬁoth‘,&n. 5(1) of the Special Condi-

1o the aforesaid Articles it is manifest that the ’t’?\gs‘bf the Contract and Article 9(2) of the

partics have expressly selected the law of
inida as the proper law for determining,t
abligations under the contract. Thus &%i
a0 need to draw any inference abay
atention of the parties in this Mﬂw
agreement categorically and gleatly postu-
Lates that the contract s to ?f‘p{‘qncd by the
laws of India. \ J

S
P 4

N/
&r. bd pointed out that
[3wS may govern the

6S. 1t may, howev
dilterent and disy
contract, the ap n agreement and arbi-
tration progc&gﬁaﬁccurding to the will of
the parties. Nermally unless there is a con-

. A . B
trary inlication in the agreement, the same
law witllgovern the contract, the arbitration

agreément and the arbitration proceedings.
, Q&un will not readily and without good

reason split a contract in this respect and
Sually proper law of the contract governs all

Ymatters arising out of the same, specially

where the parties stipulate that the agreement
shall be governed by a particular system of
law without laying down any exceptions what-
soever. In such a contingency the entire
contract will be governed by one primary
system of law.

66. At this stage examination of Articles

\Genleral Conditions of the Contract is that the
agreement and the arbitration procecedings
will be governed by the laws of India.

68. Though in the aforesaid Arts. 5.1 and
9.2 the parties have expressly stated that the
agreement and the avbitration proceedings
arc to be ruled by laws of India, Art.9.1
however, stipulates that disputes in connee-
tion with the contract, which elude solution
by mutual ncgotiations are required to be
settled under the 1.C.C. Rules by onc or more
arbitrators appointed under the said Rules
while holding sitting at New Delhi. In this
regard, therefore, Art. 9 necessitates reference
to the relevant provision of the 1L.C.C. Rules,
which happens to be Art. 13(3) of the 1.C.C.
Rules of Arbitration. The said Rule reads as

under :

“The parties shall be free to determine the
law to be applied by the Arbitrator to the
merits of the dispute. In absence of any
indication by the parties to the applicable law,
the Arbitrator shall apply the law designated
as a proper law by the Rule of conflict which
he deems appropriate.”

69. Accordingtothis Article the choice of

India
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the proper law is left exclusively to the parties
and in absence of any indication of such a
choice in the agreement, the Arbitrator
decides the question as to which law is
applicable to the merits of the dispute.“As

“.already seen, the parties speaking through the

medium of Art. 5.1 of the Special conditions
of Contract have unequivocally declared that
the agreement is to be construed and inter-
preted in accordance with laws of India. This
Article covers the entire gamut of the agree-
ment, whether it be the arbitration clause or
other provisions of the agreement or the
merits of the peading disputes betwesn the
partics which flow from the contract,

70.
not expressly stated their choice of the da
ruling the contract, still the laws of a
would govern the contract and sub.\%@f
the disputes as the most appropfiate Set of
laws of the following factors : /)

I. The venue of arbitrati T& been fixed

at New Delhi; %;k

2. The Courts at elhi have been
given exclusive jurisdiction in all matters

arising out of th%;a T
3. The agréement was signed by the parties
*

in India;

4, Thea
Indja.

ement was to be performed in

¢ above are the links binding the
ct with India. They show close associa-
and connection with this country. The
contract has chartered the Indian course and
remains in its orbit. Theref: ore, law of India
would be the proper law being

(a) the law of the forum or lex fori:

(b) the law ofthe place where contract is
made or lex loci contracts: and

(c) thelaw of the place where contract is to
be performed lex loci solutionis.

72.  Viewing from any angle the substan-
tive law governing the contract including the
arbitration agreement as well as the pro-
cedural law governing the conduc: of aroitra-
tion proceedings is the same viz taw of India

Gas Authority of India Ltd. v. SPIE CAPAG. S. A.

Ry
M

In any event, even if the partics h .d‘(}dn v. The Singer Company (1992) 3 1] (S

In nutshell the position boils down'g 14,

73. Words of Aricle 5.1 oMb Speci,

Conditiosn of Contract, byeyintue of whi: g
the agreement is to b g.ntﬁrp're!cd ang 8

construed are wide ?Q =Comprehens;y.
enough to cover tb&g}:o\e of the contry 8

including the clay
tion agreeme

comtaining the arbiy,

ment and the

reement to the contrary.

In Nationai Thermal Power Corpon

198 : (AIR [993 SC 998). the Supreme Cous
while determining the proper law of the

arbitration agreement between the partics (o 8

the cause observed as under (at pp. 1007
1C08 of AIR):

“21. As regards the governing law o
arbitration. Dicey says :

“Rule 50(1) The validity, effect and inger-
pretation of an arbitration agreement arc
governed by its proper law.

(2) Thelaw governing arbitration proceed- §
ings is the law chosen by the parties, or in the |

absence of agreement. the |aw of the countr
in which the arbitration s held™ (Vol. | pages
534-535).

22. The principle in rule 58) as formulate
by Dicey, has two aspects (a) the law govern-
ing the arbitration agreement, namely, i
proper law; and (b)the law governing the
conduct of the arbitration, namely, its proce-
dural law.

23. The proper law of the arbitration
agreement is normally the same as the propu!
law of the contract. It is only in excéptiona:
cases that it is not so even where the prope
law of the contract is expressly chosen by th
parties. Where, however, there is no express
choice of the law governing the contract «
whole, or the arbitration and agreement
such, a presumption may arise the law of (he

h=ld is the proper law of ihe arbitration

& § -
R

lly the law govern,. 8
the contracteovetns the arbitration agre, &

ts of the disputes betwe.r |
well unless the parties i 8
therwise to the contrary. in th. &
case there is no indication in th p

India
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¢ But that is only a rebutable
grciur.nption. Seedicey, Vol. L. p. 539: See the
ohservation in Whitworth- Street Estates
g“anch:ster) Ltd. v. James Miller and
partpers Ltd. (1970) AC 583, 607, 612 and
616.7 ~
18, Having regard to the f oregoing, [ have
a0 hesitation in holding that the law of India,
| hzing the proper law of the contract would
\\ govern all the matters under the contract in
sgestion including the arbitration agreement,
arhitrati on proceedings arising therefrom the
question of the existence, validity, effect
ipeope) and interpretation of the arbitration
dause. (Sec: Nova(Jersey) Knit Ltd. v. Dallal

7. Having held so, 1 will now examine
the argument of the learned counscl for GAIL
hat since the laws of India are to govern the
arbiteation agreement the resultant award, if
sny, arising therefrom would be a domestic
sward falling outside the purview of the
FARE Act and since the ultimate award
cannot be enforced under the provisions
thereof, the arbitration agreement too. IS
incapable of recognition and enforcement
ander the same. This plea of the learned
counsel necessitates a reading of S.9:20f the
FARE Act, which is reproduced'in the earlier
part of the judgment. A peritsal of the provi-
wonshows that it expressiypdxeludes an award
arising out of an afffiteuiion agreement
governed by the Jaws, "of Indiz from the
eperation of thalEARE Act

77. Inthis.regard the law has been settied
by the Supréme Court in National Thermal
o Corporation v. The Singer Company
‘w‘JS 1993 SC 998) (supra) and is no longer
fes integra.  That was a case where the
question for determination was whether or
fiot an interim award made in London which
8rose out of an arbitration agreement govern-
ed by the laws of India fell within the purview
of the FARE Act. The apex Court held that
snce the proper law applicable to the contract
cluding the arbitration agreement was the
l”“lﬂfﬁrcc in [ndia. the resuitant award was
‘: ﬁi‘mr:stic award witkin the meaning of
5.9.2. of the Act. In this regard the Supreme

observed as follows (at p. 1011 of

3 et
|

.v. SPIE CAPAG, 5. A.

! L (b) apply
v Bapk Mellat (19867QBD 441). 2p g 5'!1"’4
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AIR):

“42. The Foreign Awards Act contains a
specific provision to exclude its operation to
what mav be regarded as a domestic award in
the sense of the award having been made on
the arbitration agreement governed by the
law of India, although the dispute was with a
foreigner and the arbitrat }';? was held and the
award was made in a foreign State.

43, Section 9 of this Act says:

“Nothing in this Act shail—

to any_ymed made on an
arbitration agreemefit ghverned by the law of
India™

Such an awasdynccessarily falls under the
ArbitratignAct, 1940, and is amenable to the
jurisdictionvol the Indian Courts and con-
trolled by the Indian system of Liw just as in
fecase of any other domestic award, except

-thavthe proceedings held abroad and leading

tb the awrad were in certain respects amen-
able to be controlled by the public policy and
the mandatory requirements of the law of the
place of arbitration and the competent courts
of that place™.

78. Inview of Arts. 5 and 9 of the Special
Conditions of the Contract and the General
Conditions of the contract respectively, by
virtue of which laws of India are to govern the
arbitration agreement and having regard to
the decision of the Supreme Ciourt;, 4t is
apparent that the award to be made by the
arbitrators would be a domestic award which
would not be governed by the FARE Act.
Accordingly I hold that the resultant award, if
any, arisign out of the arbitration agreement

would be a domestic award not governed by
the FARE Act.

79. Notwithstanding the above position,
the learned counsel for the Consortium sub-
mitted that the contention of GAIL rhat
arbitration agreement nof resulting in a
foreign award would not di@forceable
under the FARE Rﬂge:ﬂ&rofc@5’sct. They
argued that the arbitral clagse containzd. in
the underlying agreement between the parties
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would still fall within the purview of S. 3 of )

the FARE Act and Art. Il of the New York
Convention and is required to be enforced in
accordance with the said provisions. This plea
will require close examination of the purpose
and object of the New York Convention and
the FARE Act. This will also require examin-
ation of S. 3 of the FARE Act and Art. I] of
the New York Convention, in the light of
other provisions as well to determine the field
of their application.

80. To trave the spirit behind the New
York Convention and the FARF Act a

A

e
Arbitration (Protocol and Convention)
i937. which was a precursor to the &
Act,is necessary. A perusal of the ¢ jcets and
reasons of that Act, which are ‘ﬁm uced
above. show that the Act givc kl??sl:ilivc
recogmition to the Geneva (Phatocol  and
Geneva Convention as t ﬁ&pmc of these
instruments, inter aligy Wias “to meet the
widely expressed desicd\ o the commercial
world that arbitra g

t'to note that the various
ts, High Courts and Com-
s Were found to be in favour of

t this stage it will be appropriate to
\aMmidne the statement of objects and reasons

the FARF Act itself, which read as
jollows -

“l. The procedure for settlement. through
arbitration, of disputes arising from inter-
national trade was first regulated by the
Geneva Protocol of Arbitration Clauses,
1923 and the Geneva Convention of 1927 1o
which India was a party and which were given
effect to in India by the Arbitration (Protocol
and Convention) Act, 1937. This Act was,
therefore, enacted to adopt the then pre-
vailing practices of arbitration in India to the
regulations of the Geneva Protocol on
Arbitration Clauses of 1923 and Geneva
Convention on the Execution of Foreign
Arbitral Awards of 1927,

2. &t was, how=ver, felt tiiu the Geneva
Convenrion hampered the speedy settlement

Gas Authority of India Ltd. v. SPIE CAPAG, S. A.

Ty
s’

. - “ - . . -
reference to the object and purpose of l{ﬂ j herefore, in order to remedy, inter al
he

t @ I g

. o A ]
of disputes through arbitratid nd hence,
longer met the rcquircm@% the ing

national trade due to tbt""f"d!.l_'dwing princip
defects : — VY ‘

. ‘ﬁlb ‘ . oy
a) it placed a @e%mphasns on the lug)
of the land, the Selection of arbitrators, 11

procedure owed by these trihum.g
ete. and
b) i 00 much emphasis on

i¢s that were open to parties to invo
f the country for the purposes &
setfly.  aside the awards,

above mentioned defects, a draft convel
ton was prepared by the Internatio
Chambers of Commerce, which was o
sidered by the United Nations Fconomic ar
Social Council in consultation with
Governments of various countries and na
Governmental organisations and finally
new International Convention on the Reco
nition and Enforcement of Arbitral Awird
was adopted at New York on the 10th Jur
1958. This Convention was duly ratified ;1
the Government of India and was deposit
with the Secretary General of the Unit
Nations on the 13th July, 1960.

3. The Geneva Convention shall ceasc
have effect between the contracting States .
their becoming bound by the New Yoib
Convention. Tt was, therfore, considerc!
desirable to replace Act VI of 1937 by a new
piece of legislation. This Bill provides for the
filing and enforcement of foreign awards i© |
Courts in accordance with New York Con
vention.

4. The new Bill, when brought into opers
tion, will apply only to foreign awards mad
on or after the 1 1th day of October, 196(). and
the foreign awards made before that date wil
continue to be governed by the 1937 Act.”

82. Thus the object of the FARE Act w# :
to give legislative recognition to the Nev .
York Convention. As a successor to thé .
Geneva Convention the New York Conven d India
tion was aimed to energize and s!rength@dge‘ 16 of 35
machinery or settlement of the dispuie
emansiing from agreements having trans
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aational character. It was meant 10 remove
the existing deficiencies in the previous

s and not to demolish the mechanism
for referral of disputes to arbitration arising
out of such transactions.

83. Again the objects and reasons of the
Act 47,0f 1973, which was enacted to amend
the p;ovisions of S.3 of the FARE Act in
order to remove the lacuna pointed out by the
Supreme Court in M/s. V/o Tractorexport
Moscow v. Tarapore and Co., Madras, AIR
{971 SC 1, also give insight to the purpose of
the FARE Act. The statement of objects and
reasons of the Amending Act are as under:

“(11) The Foreign Awards (Recognition
and Enforcement) Act, 1961 was enacted to
ive cffect to the International Convent ionon
gnition and Enforcmeent of Foreign
Arbitral Awrds done at New York on the 10th
day of June, 1958. Article 11 of this Conven-
tion provides for recognition by Contracting
States of agremgents including arbitral
clauses in writing by which the parties to the
agreement undertake to submit to arbitration
all or any differences which have arisen-or
which may arise between them in respect of
defined legal relationship, whethér gontrac-
tual or not, concerning 2 subjéct matter
capable of settlement by arbitration. The
article also provides thapwhén the court ofa
contracting State is seized of a matier in
respect of which I;hé".i-&rties have made an
agreement to which the article applies, the
court shall at l@ml of one of the parties,
refer the p \to arbitration, unless it finds
that thesaid agreement is null and void
howhfk ¢ or incapable of, being performed.
In such cases, according to the article, the
mess existence of 2 valid arbitration agree-
ment would render it mandatory for the court
to refer the parties to arbitration and stay the
proceedings before it. In aV/o Tractors:
export Moscow v. Tarapore and Co. (1970) 2
SCA 316 : (AIR 1971 SC 1) the Supreme
Court has, however, held by a majority of 2:
1, that section 3 of the Act does nto give full
_eﬁ“‘ to Art. 11 of the Convention. Accord-
IBg to the court, the section is applicable only
12 case where not only is there an arbitration
agreement in force between the parties, but

_v. SPIE CAPAG, S. A.
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there has also been an actual reference to
arbitration. It is, therefore, proposed to
amend the section suitably to bring out the
intention clearly.

The Bill seeks to achieve the above object.”

84. The Supreme Court in Renusagar

Power Co. Ltd. v. General Electric Company - '

Ltd. (AIR 1985SC1 156) (supra) commenting
upon the purpose of the FARE Act observed
that the Act was enacted to give effect to the
New York International Cony€ntion on the
Recognition and Enforcesmgni—0f Foreign
Arbi:ral Awards to whighJfidia was a party
and was claculated and designed to subserve
the cause of facilitating international trade
and promotion fHereof by providing for
speedy settlement of disputes arising in such
trade through ‘arbitration.

85. {The principal purpose of the New '

York Cornvention and the Act as stated in the
decision of the US Supreme Court in Fritz
Seherk v. Alberto-Culver Co. (1974) 417 US
506 is this:

“The goal of the Convention, and the
principal purpose underlying American
adoption and implementation of it, was to
encourage the recognition and enforcement
of commercial arbitration agreements  in
international contracts and to unify the
standards by which agreements to arbitrate
are observed and arbitral awards are enforced
in the signatory countries™.

86. Therefore, the prime object of the
New York Convention was lo ensurc the
recognition and enforcement of the commer-
cial arbitration agreements having interna-
tional features and the resultant foreign
awards arising therefrom. For this purpose,
the New York Convention lays down one
uniform code. It provides a common yard
stick on the touchstone of which these
agreements and awards are recognised and
enforced in the countries which have acceded
to the same. Thus generating confidence in
the parties, who may be unfamiliar with the
diverse laws prevailing i f@&rent countries
with which tRage: 1 7dof:38 1! the arbitral
agreements and awards flowing thersfrom
will be respected and enforced by the courtsof
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the states where enforcement g sought,
Provided the conditions laid down in Args.
and 11 of the New York Convention are
satisfied for such enforcement,

87. By looking at the convention,
clear thar it mandates by focal action :

Gas Authority of India L

it is

I. Recognition and enforcement of com.-
mercial arbitration agreements contained in
international contracts. (See Article II of the
New York Convention).

2. Enforcement of foreign arbitra) awards
(See Articie T of New York Convention);

83. From i reading of Art. Il of the
Convention it does 1ot appear that there |
any express or implied limitation or
which calls for recognition and enfore

of only those atbitration agreemen z
will resuit in loreign awards, Such 4 Struc-
tion cannot he placed upon the icle as

this would go against the spirt
the convention,

89. Under Article |
Conventiun {corresp,
FARE Act) the couft
will refuse to enge
respect of whi

ontracting Stare

actionin a matter in

parties have made an

Ing to refer disputes which

etweent them. There are, however,

Hons which can be spelt out from

® in para | and three ip para 3

® the basis of which a court can

Use ®hiorcement of an arbitration agree-
nd these are -

) the subject matter of the dispute is not
capable of settlement by arbitration:

2) the agreement is null and void;
3) the agreement is inoperative; and

4) the agreement is incapable of being
performed.

90. Thereisno other exception which can
be culled out from Article I1, in pursuance of
which the court can decline 1o recognise and
enforce the arbitration agreement. Therefore,
according to the abhoye Provision the courgs
pPower is limited to enforcing an arbitration
agreement except in the aforesaid cases,

fegtdy %ard wus.mudc. Cl.’illh}.‘(h) ol sub-section (!l
Of S, T b fhe FARF

1
x‘”ﬁ%‘
td. v. SPIE CAPAG. S. AL “vl"'?
91. Again though S. 7(1) uf@.w_.
Act, which mirrors ATt V of the Wef, Yo:,
Convention, deals with i

forcement of awards, a glg
also leads to the discoveq

to the rule requirin  Oref
tion agreements. 0&6 ta) of sub-section
of S. 7of the FA At (Article Vii)(a) ofr

New York C n} inter alia, lays doy-

that a foreg rd may not be enforced |»
case the 0 the agreement were unde
the | licable to them suffering fr,,

SO pacity or the said agreement iy g,
nder the law to which the parties b,
ied it or failing any, mdication they

fnder the law of the country wheye 1y,

Act {equivalen |,
At V2)a) of the New York Conventiog)
inter alia, provides that 4 foreign award
not be enforced if he subject matter of 11y
difference is not capable of settlemeny
arbitration under the ww of India, Here e
unentorceability of the award is attribuggble
to the snags in the arbitration agreemen:
Exceptions embodied in & H(I)a)i) and
(i)(b) of the FARE Act/ Article V(I)a) &
(2)(b) of the New York Convention can be
deemed to be incorporated in S.3 of the
FARE Act/Article II of the
Convention in addition to the exceptions
limitations which have already been culed
out from S. 3 of the FARE Actand Art., I} of
the Convention,

92. India acceded to  the New Yari
Convention on July 13, 1960 subject to the
reservation that the convention would only be
applicable to the recognition and enforce-
ment of awards made jn the territory of
another contracting state and 1o differences

commercial under the laws of India. The first
and the second reservation were only the
permissible reservations which, like other
contracting states, India could make under
Art. I of the New York Convention, But this
limitation did not bingd the Parliament, How :
the Parliament acted while accerding legis- India
lative recognition o the New York L'unvcllbageng of 35

tion gives Loy, tothe problem, Asalrcady sees.

STt
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Lo wive legislative recognition to the

sntion the Parliament by Act

o
¥ ork Conve

Yo

o 2 ok 1961 enacted the FARE Act and
oA amending Act 47 of 1993 removed
S Lacunt pointed out by Supreme Court to
e tull effect thereto. If the Parliament was
A clmed 1t could have provided exceptions

M, e application of the convention but
imstead 1 e wporatedthesame inthe FARE
act with the intention of giving complete
jegiskative jecognition to it

according to S.3 of the FARE Act,

91
i India are under an obligation to

ith : : i
oy tht fegal proceedings in respect of the
Laattcrs anising out of the arbitration agree-
Leents ol the Kind covered by Art. 11 of the

new Y ork Convention subject of course to
Line cacptions mentioned therein. Neither S. 3
‘nor any other provision of the Act alludes to
anv himitations or exceptions calling for
recog
yran-national arbitration agreements which

e capable of resulting in a foreign award.
¥etusal 1o enforee the arbitration agre

At B ot the New York Conventio
ol the BARE Act. Tn case sugheadimitation
wan miended, there was p@redspn why the
comventron or the FARE Agc could not
apecibeal v icatier tor i!.'.v 1 T
1 \

94, As already seenhic convention does

ot apply 1o wfyWard made in the country

whee the en Tﬂ:‘ﬁl 1s sought. It aiso does

not apply, (amﬁ;_ ard considered as domestic

awatd f the country in which enforcement of

\1|-qu~$qu5‘7§ sought. The field of application

‘ .-Wt;l, | % expressly restricted by the conven-

2 {u‘({:%cii. If the field of application of Art. 11

7, oMlie Convention was to be confined to only

Jhose agreements which would result  in

Foteypn Awards, then one would have expec-

ted an express provision to that effect either in

the Article itsell or in any other provision of

the convention, Since there is no such limita-

uon imposed in the conyvention or the FARE

Act restrictive construction cannot be placed

upor S, 3ofthe FARE Act or Article Il of the
aNeRlon

The FARF Act was enacted for giving

Lras Authovity of India itd. v. SPIE CAPAG. 5. A.

nition and enforcement of only thoscj

Dethi 93
legislative recognition to the convention
which in turn was meant to accord respect and
encouragement to the arbitration agreements
made in the ficld of international trade and
commerce and non domestic awards arising
therefrom.

96. If the international trade has to be
strengthened and givea a boost then it is
absclutely cssentia 1o respect the agreements
of the nature covered by Art. I of the New
York Convention subject to the conditions
specified therein.  The.goncerns of inter-
national community remhal there should

be uniformity of tm rith regard to the
interpretation of th

York Convention..

N
97. Inthe{lnitd Kingdom by the enact-
ment of the Arbitfation Act, 1975 (1975 c.3)
the New=York®Convention has been given
effectto, Section 1 of the British Act provides
fng‘t@c stay of the proceedings in ar action
fvhﬁﬁ"ﬁ party can prove a valid agreement
ichis not a domestic arbitration agreement
s defined in S. 1(4) thereof, which reads as

e ] under
an e pround that it will not ey %{ﬁ >
faresen anand cantol be sustained infy f “(4) In this section ‘domestic arbitration

agreement’ means an arbitration agreement
which does not provide, expressly or by
implication, for arbitration in & State other
than the United Kingdom and to which
neither

(a) an individual who is a national of, or
habitually resident in, any State other than
the United Kingdom; nor

(b) abody corporate which is incorporated
in, or whose central management and control
is exercised in, any State other than the
United Kingdom:
is a party at the time the proceedings are
commenced.”

98. According to the above a domestic
agreement is the one where the following two
ingredients are present.

|. Both the parties to the arbitration
agreement are the nationals or residents of the
United Kindgom: and

2. The agri:emem provides for arbitration

: India
Page 19 of 35
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in the United Kingdom.

99. In other words, where one of the
parties is a foreigner the arbitration agree-
International
\arbitration agreement notwithstanding the
fact that the arbitration is to take place in the

United Kingdom.

A

100. In the USA the relevant United
States Code was amended by Public Law
No.91-368 by adding Chapter 2 for imple-
menting the New York Convention. Section
202 fixes, inter alia. the criteria on the basis of
which an arbitration agreement or an award
caa be called as covenant award and covenant
arbitration agrecment. It reads as under:

“202. Agreement or award falling under
the Convention :

“An arbitration agreement or/ dbitral
award arising out of a legal telationship,
whether contretual or not ich 1s con-
sidered as commergial, ingl%nfa transac-

tion, contract, or agree’m‘e‘%t cribed in S. 2
of this title, falls und€r the"Convention. An
agreement or awu&éhg out of such a
relationship whi tirely between the

citizens of the United State shall be deemed
not to fall the Convention unless that

d, or has some other reasonable
ith one or more foreign states. For
purpose of this section a corporation is a
citizen of the United States if it is incor-
porated or has its principal place of business
in the United States.”

101. The clear import of S. 202 is that the
convention applics to an Arbitration agree-
ment between parties out of which at least one
of them is not a citizen of the United States,
irrespective of the fact whether the place of
arbitration is within or outside the United
States.

ment, abr
relation™s

102. These legislative enactments also
help in the understanding of Art. Il of the
Convention.

e —

| 103. Hawving regard to the above discus- 3

"sion. I am of the view that the New York
{Convention will apply to an arbitration

Gas Authority of India Ltd. v. SPIE CAPAG, S. A. M-L%
1.

O
fgﬁvgﬁ"?n the agrezment ;

~ existing under the laws of France with i

. . «l
relationship \ involves property located
abroa ﬁhges performance or enforce-

agreement if it has a foreign elemgn;

flavour involving international trade ane

commerce even though such af™agreeme.

does not lead to a foreigd award bui .,

enforcement and rccogﬁnﬁﬂf the agre. @
ub

ment will of course befsubject to the limiy
tions already spelt om\

104. Applyi ﬁjﬁ"’critcrinn. the agre
ment in quesn%yfcts Art. II(3) of the New §&
1

York Conve nd cannot be termed uy , B

domesticarbitsation agreement in as much

the pagdiesigonstituting the Consortium an' &
theif“bysipess are located outside India. 1 &
followip.. are the details of their location 4 §

1. SPIF-CAPAG S. A., organised

principal Office at Tour Anjoy, 33, Quin I §
Dion Bouton 92806 Puteaux France.

2. NIPPON KOKANK. K., organised an!
cxisting under the Laws of Japan with 1
Principal Office at 102, 1-Chome Marun
ouchi Chiyoda Ku Tokyo 100 Japan.

3. TOYO ENGINEERING CORPORA-
TION, organised and existing under the Laws
of Japan with its principal offices at 2-5.
Kasumigaseki 3-Chome Chiyoda Ku, Tokyo
100 Japan.

105. Therefore, undoubtedly the FARFE
Act and New York Convention wil apply t
the arbitration agrecment in the present case

106. Under S.3 of the FARE Act and
Art. I1(3) of the New York Convention
referral to arbitration is mandatory as thes
provisions do not leave any discretion in the
Court, once all the conditions for referral are|
fulfilled, i.e. the court does not find the
arbitration agreement to be null and void.
inoperative and incapable of being perfor-
med. The effect of S. 3 of the FARE Act and
Art. 11(3) of the Convention is to deprive the
court of any discretion in the matter when the
aforesaid limitations are not present. This
mandatory character of the referral is uni-
formly applicable to the convention states.

197. Some light, though in an indirsct

way, is aiso thrown by Art. V1I(1) of the MPag

York Convention to the vexed guestion. The

India
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paragraph of this Article, nter alia,
ens a provision which leaves the partics
. enforce an arbitration award. covered
] gvention agreement on the basis of the
nrernal law of the enforcing state i.e. the law
" alicable to even a purely domestic award.

.I‘h:; relevant portion/ partof the Article reads

‘Il
«The provisions of the present convention
wot attect the validity of multilateral or

il
coot

treed
Wy aut

shall
s fatcral agreements....

por deprive any interested pariy of any
right ho may have to avajl himself of an
. sward in the manner and to the extent

arbilin: ;
silowed by the law of the country where such
award 1 sought to be relied upon.........

j08.  This shows that the parties to an

ternational commercial arbitration agree-
ment can agree to seek enforcement of an
arbitral award on the basis of the domestic
1aw instead of the New York Convention
notwithstanding the fact that they may have
agreed to enforce arbitration
ander Art, 11 of the Convention. 3

Delhi 95

foreign clement, by reading into the ARE
Act and the New York Convention limita:
tions not provided for expressly therein,
would rob the agreements of their effective-
ness and enforceability. The theory of linkage
relating the arbitral agreements to arbitral
awards for former’s enforcement under the
convention is not borne out even {rom the
history of the aforesaid treaties including the
New York Convention. Moreover Travus
Preparatories of the New York Convention
shows that the proposal of certain countries at
the convention for relating the arbitration
agreement to the arbitral award capable of
enforcement fell through and the final draft
did not have such a clatse.

110. Again going {5 the history of the
treaties, it is (significant to note that the
Geneva Protocel.dealt with recognition and
enforce:;}:gﬁf' foforeign commercial arbitra-
tion agreements and with those awards which
weré of domestic character. Thus domestic
_awards-drising out of international arbitra-

agreement, ‘hon ‘agreements under the Protocol were
\being enforced. By virtue of the next treaty,
“Ramely, the Geneva Convention,

foreign

y \
109. In case the resultant award’ fallsh ;rhitral awards were made enforceable while

within the provisions of S. 9(b) of the Aﬁgt‘"ﬂ)gﬁ
wurcly 1 is not possible to enforg@ehg\same
waider the New York Convemntiomyand the
§ ARL Act but a party can fabhbagk upon the
Ashitiation Act to enforce(the sgme. Neither
the Atbatration Act, 1940 nomtic FARE Act
exctudes tis enforcoment under the former
Act Lhus even when Ar_.,b,é"urbilrulion agree-
ment docs nowfesult in an arbitral award
capable of en{bgeément under the convention
i can sull”b&enforced under the parallel
domesti¢ law of India, the Indian Arbitration
Act_48940. In this view of the matter it is not
neceSsary that for the application of Art. 11(3)
_@i@'nnvsntion the arbitration agreement
shalild lead to an arbitral award capable of

./ tevognition and enforcement under the New

urk Convention and the FARE Act. This
~ type of nexus between the arbitration agree-
ment and the arbitral award is not contem-
plated under the Convention as otherwise
requirement of such a linkage would have
been provided by specific words to that effect
iz the New York Convention itself. To
shackle the arbitration agreements, having

at the same time the mechamsm of referral to
arbitration contained in the Geneva Protocol
was preserved and kept intact. Therefore
while the Geneva Protocol governed ithe
arbitration agreements and referral of dis-
putes to arbitration, the Geneva Convention
regulated the recognition and enforcement of
the foreign arbitral awards made in pursuance
of an arbitration agreement falling under the
Geneva Protocol. The Indian Legislation
namely, Arbitration (Protocol and Conven-
tion Act, 1937) was enacted for giving
legislative recognition to the said treaties
including the provisions contained in the
Geneva Protocol relating to the recognition
and enforcement of commercial arbitration
agreements, having foreign flavour which
were blended in the said Act without any
material change and without making its
application dependent upon the recognition
and enforcement of a resultant Arbitration
Award under the Geneva Convention. The
position with the advent of New York
Convention, in so far as the recognition and

India
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enforcement of arbitration
concerned, remains unaltered.

111. In nutshell, the/A/rhilration agree-
ments which qualify fof recognition and
enforcement under Art. II of the New Work
Conventionand S. 3 of the FARE Act should
have a foreign element and relate to interna-
tional commercial transactions. What is an
international transaction is not capable of a
precise definition and its meaning cannot be
put in a strait-jacket. An international com-
mercial transaction may take myriad forms.
A commercial arbitration agreement will be
international in character in the following
situations.

agreements is

aborad; or
2) The agreement has to be
abroad: or  \S

3) The subject matter of the trinsietions is
located abroad; or \

4) One of the pargiest t
foreigner ete.

112. The Parlia ul do well to clarify
the position by p defining the field of
application rti;: I of the Convention.

-
i

x

sactions is a

Certainty will add to acceptability of
India as ue for holding International
arbitra In case India becomes the hub of
inte nal commercial arbitrations it will

r arbitration costs of partics, who

ntly sustain heavy expenditure on ac-
count of arbitrations conducted abroad. If un
arbitration agreement is to be classified as a
domestic agreement only on the basis of the
arbitration taking place in India to which laws
of India apply, many foreign parties would
hesitate in selecting India as the venue for
holding arbitrations and in choosing laws of
[ndia to apply to the agreements.

113. Learned counsel for GAIL submit-
ted that the FARE Act and the Arbitration
Act, 1940 differ in material aspects. He con-
tended that in case the FARE Act and Art. |1
of the New York Convention is made appli-
cable to the agreements which do not result in
foreign arbitral awards then the petition
would be that while zrbitration agreement

Gas Authority of India Ltd. v. SPIE CAPAG, S.A

i ith N it L @tratiun can be described as a hyby

) If onc of the parties has business m":‘:l cre is also no doubt that Arbitration Avt
N\

crf'@é@

PR

" This difference was brought out in Renusag.

will be governed by the FARE A .
resultant award would be enfoyce

Arbitration Act. Accordin carne;
counsel this would result i@'ﬁ'ﬁd proce.
dure, which cannot be ¢ ficed. Havig,
regard to the namr&f\ Internation;
Commercial Arbitration

- bam of the opini;
that the content

e learned counse] .
not well foun AMinternational Comm,.,
cial arbitratignasdliready seen may invol:
the application of different provisions of L
atdiffgrenhstages. Different and distinet Ly,
may,.gow the contract, the arbitritio:
agre and the arbitiation procecding
‘. an  International Commicrcw

940 and FARE Act ditfer in certain aspeuts

Power Ltd. v. Genera! Electric Company [ u
(AIR 1985SC | 156) (Supra). Even thoupli
two acts may differ on certain aspects b 1!
fact remains that there is no bar in enforc:

e
nder the

O

i

tration agreement, which is covered by t
FARE Act, under the Arbitration Act, 1Y
If an award does not fall within the purview
the FARE Act it may yet fall within t
purview of the Arbitration Act,

an award resulting from a Convention ;113

114. Learned counsel tor Gail then sd
mitted that according to the decision of
Supreme Court in Nationa! Thermal Po
Corporation (AIR 1993 §C 998) (Supru) §
arbitration agreement contained in the ur/
lying contract is governed by law of Indix
as to save it from the ambit of the Fore
Awards Act. The Supreme Court in that ¢
was considering the question of the recoy
tion and the enforceability of the aw

resulting from an arbitration agreement
which Laws of India applied. In that con
it held that the award was not enforce
under the FARE Act as S.9(b) thet
applied to the award and the award would
regulated by the provisions of the Arbitra
Act. The question whether or not the arb
tion agreement which would result i
domestic award is covered under the FA
Act was not before the Supreme Co
Therefore, with respect, the decision of

Supreme Court in the NTPC case i

appiicable to this aspect of the matter

India
Page 22 of 35



g

1994

115. Having regard to the above discus-
«on. lam of the opinion that Section 3 of the
FARI Act and Article 1T of the Convention
(schedule thereto) would be attracted subject
to the conditions prescribed therein heing
sansticd.

116. Now what needs to be determined is
whether the conditions specified in Section 3
of the FARLE Act and Articke 1} of the
Convention stand satisfied ror a referral of the
alleged disputes raised by the Consortium 10
arbitration.

117. In order to examine the guestion
Scetion 3 of the FARE Act needs to be
enanuned closely.  This section reads as
under :

"3. Stay of proceedings in respect of
matters to be referred to arbitration —
Notwithstanding anything contained in the
Arbitration Act, 1940, or in the Code of Civil

Procedure, 1908, if any party to an agreement,
towhich Article 1T of the Convention set fortfiy,
applies, or any perSgn-
vimmng through or under him mmmtyccy

i the Schedule

any legal proceedings in any court ‘uz.ﬁnﬁkﬂy
other party to the agreement og Sy, Rurson
clavming through or under higaan EL\PLLi of
any matter agreed to be refopred Y atbitration
i such agreement, any party o such legal
procecdings may, at affV (e’ alier appear-
ance and before filing %y \\t@lml statement or
taking any othemstep in the proceedings,
appiy 1o the couffrostay the proceedings and
the court, unlesySHtisficd that the agreement
i null and/vold, Snoperative or mupablc of
being pc;rl&rmd or that there is not, in fact,
A t¢ between the parties with regard to
'h.k,lwuer‘agreed 10 be referred. shall make

...uwrde. staying the proceedings™

IIS It must be noted that Section 3 of the

,,r \RE Act starts with 24 non-obstante clause.

This gives it an overriding effect over any-
thing  contrary thereto coniained in the
\rh.trmun Act 1940 or the Code of Civil
Procedure, 1908. Another striking feature of
*he said provision is that unlike Section 34 of
the "rhltmlmn Act which by the use of the
“ord ‘may’ confers discretion on the courts.
Section 3 of the FARE Act by the use of the

1994 Delhi’7 IV G- 23
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word “shall” makes it obligatory on the court
to stay the legal proceedings initiated by a
party to the arbitration agreement provided
conditions  specified therein are fulfilled.
These conditions as culled out by the Sup-
reme Court in Renusagar Power Limited
{supra) (AIR 1985 SC 1156 at p. 1182) are as
follows :

’“n there must be an agreement Lo which
A u"le 11 of the Convention set forth in tie
Schedule applies.

| (i) a party to that AFtgement must com-
mence’ legal proceedingt ) against another
party thereto.

(iii) the legal \proceedings must be in
respect of any\mayter agreed to be referred to
arbltrauon in such agreement.

(% 'thh.apphcanon for stay must be made
bﬁ:m: filing the written statement or taking
otfier steps in the legal proceedings.

“'(v) the court has to be satisfied that the
agreement is valid. operative and capable of
being performed; (this relates to the satisfac-
tion about the existence and validity of the
arbitration agreement}.,

/(vi), the court has to be satisficd that there
are-disputes between the parties with regard
o the matters agreed to be referred; (this
relates to scope of the arbiiration agreement
touching the issue of arbitrability of the
claims).

I19. Learned counsel appearing for the
Consortium contended that in the present
case all the above conditions stand satisfied
for invoking Section 3 of the FARE Act. On
the other hand, learned counsel for GAIL
submitted that enly two conditions, namely
conditions 11 and IV have been fulfilled and
the rest of the conditions are not satisfied. In
so far as condition 1 is concerned. 1 have
already held that the agreement is one to
which Article IT of the Convention set forth in
the Schedule to the FARE Act applies. As
regards conditions I1 & IV no discussion is
required as there is no dispute that the same
stand satistied. As far as conditions 111 and
VI. which overlap and are imer-related. and
condition IV are concerned. Mr. Desai,

“
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learned counsel for GAIL contended that
before any stay can be granted under Section
3 of the FARE Act the court has to be
satisfied about ;

(a) theexistence and validity of the arbitra-
tion agreement; and

(b) the existence of disputes between the
parties with regard to the matters agreed to be
referred for arbitration.

Learned counsel submitted that the court
should also determine the effect (scope)ofthe
arbitration agreement :nd the question of
arbitrability of the claim. From the side of the
Consortium, Mr. Sen followed by Mr. Kapur,
learned counsel, submitted that the arbitra-
tion clause s wide enough to cover the

td. v. SPIE CAPAG, S.A. A. LR

arbitration agreement covered by the gy
vention is maintainable) but by virtu&gfSs»
and 7 the same purpose is served fhodghvby ;
different procedure. Secticn ‘éfigq«""? reag
together disclose a schenyéhat so far g
questions of existence, walidivy and effec

{scope) of the arbi ﬁmgrcemem are
concerned. the detesfindtion thereof by the
arbitrators is also eet to the decision of
the court and :h'%is on of the court can be
had either before the arbitration proceedings
commence,
matter 1§ decided by the court in a Section !
petitem, us.ifi (he present case, or can be had
7 ‘di[ Scktion 7 after the award is filed in the
‘41.%1}[(%"{1 is sought to be enforced unde:

A-z‘."".@"idﬁfn 6. True Scction 4 (2) declares that 4

cign award shall be treated as binding fo

questions and it is for the arbitratog Y \all purposes on persons as between whom it »
n —d

determine the same.  subject to t

*ina
decision of the court after the award. i ;

‘the

filed. In support of their contentio

sides relied on the decision of upreme
Court rendered in the c: enusagar
Power Co. Ltd. (AIR 1985S€ 1)56) (supra){.

In order to appreci: al contentions
of the learned counﬁf he parties it would

be necessary to r&fer\to the relevant observa-
tions of the eme Court in the said
decision, whnch\are as under (at Pp. 1183-84

and 118

ealing with the question whether
s (i11) and (vi) are satisfied in this
case or not we would brielly indicate how the
schemes of the two Acts (Foreign Awards Act
and Arbitration Act) materially differ on
several aspects having a bearing on the points
at issue. An examination of Ss. 3, 4 and 7 of
the Foreign Awards Act in juxtaposition with
Ss. 32, 33 and 34 of the Arbitration Act brings
out these differences. Under Section 32 of the
Arbitration Act suits to challenge the exis-
tence or validity of an arbitration agreement
or award as also suits to have the effact
{(scope) of an arbitration agreement deter-
mined are barred and such questions can be
raised only by an application under Section
33 of the Act whereas under the Foreign
Awards Act there is no provision similar or
akin to Sections 32 and 33 (and that is why a
suit of the nature filed by Renuwsarar oua the

made but that is subject to Section 7 wheie
under entorceability thereof is made depen
dent upon satisfaction of certain conditions
specified therein; for example, under Section
7 (1) (a) (iii) one of such conditions for
enforceability is that the award should not
deal with questions not referred nor should it
contain decisions on matters beyond the
scope of the agreement. In effect, Section 3 of
the Foreign Awards Act so to say combines in
its own ambit both Sections 33 and 34 of the
Arbitration Act: in other words, questions
regarding the existence, validity or effect
tscopej of the arbitration agreement which
can be decided under Section 33 of the
Arbitration Act are required to be decided
under Section 3 of the Foreign Awards Ad
before a stay of legal proceedings contem-
plated therein could be granted and the right
to have legal proceedings stayed contained in
Section 34 of the Arbitration Act is also to ¢
found in the same Section 3. Further the
Foreign Awards Act has also taken cogn-
zance of the possibility that there may not be 2
Section 3 petition at all the matter being
directly proceeded before the arbitrators and
the possibility of the arbitrators giving ¢
decision on an issue not within their com
petence or jurisdiction and in such case
Section 7 contains a safeguard which prevents
any such award from being made enforceable.
Such heing the scheme under the Foreign

ing their pendency, if the 8

India
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he Cq «ards Act we would reiterate our view that  granting siay of the legal proceedings and
zof § ‘“ wons of our courts on similar or analog-  such a decision of the court on that question

pnl\l\i()l’].\ contained in the Arbitration
\“- would not be of any help to decide
d‘;c,“un\ arising under thr: Foreign Awards
At For instance, the view taken by the
Calcutta High Court in Balabux Agrawalla’s
-a«c 1L R (1948) Cal 265 (supra) and by this
court in Gava Electric Supply Co.s case. AIR
jes3 SC 182 (supra) that acourt acting under
section 34 of the Arbitration Actisa court of
j._;rmlrd jurisdiction performing a limited
ranction and that a petition under Scction 33
asnot be stayed by invoking Section 34 of
what Act will be of no avail whatever in face of
the cupress  provisions  contained under
sectzon 3 of the Foreign Awards Act, which
section, as indicated earlier, combines within
s own ambit both Sections 33 and 34 of the
Arhitration Act and those questions have to
e decided by the court before granting stay.
Similarly, the broad principle that an arbi-

trator has no power to determine questions of »

will be conclusive and binding on the arbi-
trator-and the question before him will then
become academic. It is thus clear that under
the scheme questions of existence, validity or
effect (scope) of the arbitration agreement
itself, in cases where the arbitration clause
embraces within its scope and such question,
{unicss decided by the court in a Section 3
petition) could be initially determined by the
arbitrators, which would be subject to the
final decision of the ccur”.

120. Thus according td the above deci-
sion the existence{ validity and effect (scope)
of an arbitrapien, greement can be deter-
mined by the{couft at any of the following
three stages : =" -

1. Beforé the arbitration proceedings
commenge;
A )

4 2, Diring the pendency of the arbitration

hix own jurisdiction (which include questions\, prgceedings; and

regarding the existence, validity and effe
seope of the arbitration agreement) a
peather Fnplish Law nor Indian La
e e qiiestions to rest with the arbi
whih  counsel for Renusagar
vontending and we shall dg‘d.l“:\;lll it later)
would be Bardly upplir;ir&:‘l’uﬁ any foreign
©ewmand made under the AetN e Scheme of
he Actemenping fro; lﬁ:i bined reading of
Sectonn 3 and 7 oedr ‘ﬁ ows that so far as
e guestions oy :nce, validity and effect
P ) ulwlﬁw;;'"li’f‘lﬁfrution agreement are
Vo r;ru-d,g"’t"lxjt.?ig@tcrmination thereof by the
wibitratdy Ng_stibject to the decision of the
el that this decision of the court can be
h der Section 7 even after the award is
a&g.d filed in the court but before it is

“ad¢ entorceable: Section 7(1)(a)(i) and (1i1)

&N 3. After the award is filed in the court.
f;_hal‘%

121. At the first and second stage a party
can ask the court to determine the question in
a petition under Section 3 of the FARE Act as
was the case befere the Supreme Court in
Renusagar Power Co. 1ad. {supraj and at the
third stage he can  avial of the grounds
mentioned in Section 7 of the FARE Act.
GAIL therefore is justified in approaching the
court at the first stage with the request to
determine the existence, validity and effect
(scope) of the arbitration agreement.

122. Moreover in the present case, the
award would be a domestic award and it will
not be possible to invoke Section 7 of the
FARE Act to guestion the award on the
grounds relating to the existence, validity and

(% that the award can be challenged on effect (scope) of the arbitration agreement.
there grounds which implies that the arbitra- 1 nereforethis is the only appropriate stage to
ask the court to -determine the existence,
validity and scope of the arbitration agree-
ment. /", . S f{’é /387”
123. In orderto further examine the said
question, it will be necessary to refer to a few
clauses of the Agreement.

fary

have decided those questions while mak-
B their award, ™

~Obviously if the occasion to decide
¢ question of arbitrator's jurisdiction arises
& an carlier stage namely in a Section 3
Pettion the cour has 1o decide it before

‘

India
Page 25 of 35



X

\

100 Delhi

124.  As per clause (B) of the contract the
parties proceeded on the footing that the
Contractor (Consortium) has seen the site
where the work wasto be carried out and had
considered the nature and extent of all
possible and probable delays, hindrances or
interferences to or with the execution und
completion of the work. Clause (B) (at page 2
of the agreement) reads as under :

“(B) CONTRACTOR " has inspected SITE
and surroundings of WORK specified in the
Bid Document and satisfied himself by
careful examination refore submitting his
BID as to the various sspecis of bidding and
obtained complete information as to the
matters and things wlerred o, or implied jiy
the Bid Document or having any connec
therewith, and has considered the natyre
extent of all probable and possible sigul

delays, hindrances or interferences té oPWith
the exceution and complete of WORK to be
carried out under CONTR/ and has

examined and o asidercdsa cr matters,
conditions and thizgs n@k and possible
contingencies, and p¢ all matters inci-
dental thereto and ana\[liary thereof affecting
the execution and Bompletion of WORK and

which might uenced it in making his
BID,

125,
Conditi

icles 1.7 and 1,11 of the General
s of Contract(for short “*GCCM)are
v of being taken note of. These
articles™ead as follows :

“L7. Tac*WOR K" shall mean and include
all works to be executed, all items and things
to be supplied 'done and services and activi-
ties to be performed by the CONTRACTOR
In persuant to and in accordance with the
CONTRACT™"

L1L “SPECIFICATIONS " shaii mean all
directions, various technical specifications.
provisions and requirements attached to the
CONTRACT. whicn pertain to the method
and manner of performing the WORK to the
quantities and gualities of the WORK s may
be amplified or madified by GAIL. Drawings
for the performunce of the CONTR ACT in
urder 1o provide for untoreseen conditions or
i the bestinterests of the WORK 1 .41 41,

Gas Authority of India Ltd. v. SPIE CAPAG. S.A. AR

include the latest edition in

addenda’corrigenda of applicable ‘Standay
specifications and other relevaft Cddes. "

126. Thereisno many%{ loubt that the
Articles 1.7 and 1.11 of the cC cover aven §

wide ground as the wons of the wor

"WORK ' and “Spefifichions’ take 1nto thepd
sweep all kind sérvices and  activiyge
relating 1o theohtrdlt in question.

127.  Apuicle, 1.23 of the GCC deals windd
he *Comgiel Price’ which means price w3
define rticle S of the GCC. Articies 5 | 158

tof0.1.397¢ i 's0 relevant and read as undes I

o -1 The total price of the WORK to I
Warticd out is accordance with all termms and
<onditions, stipulations,  SPECIFICAY
TIONS, requirements and other contents of
CONTRACT as incorporated into the O\
TRACGT DOCUMENT, shall be treatcd o8
the CONTRACT PRICE. :

53.1.2. The CONTRACT PRICE <hall
remain firm and fixed till the issue of FINALS
CERTIFICATE and shall not be subject (il
escalation and shall be deemed to includc and8
cover all costs, expenses and liabilitics of
every kind to be taken in execution. co
pleting and handing over WORK to OW\T &
by CONTRACTOR., :

128. According to the above the “Con
tract Price’ is to remain firm and fixed, and i
not subject to escalation. It inciudes an
covers all costs, expenses and labilitics of
every kind undertaken in executicn, compled
tion and handing over of the WORK to GALL
by the Consortium.

22, Asticle 5.1.3 deals with factors whic
constitute the contract price. Clause 5.1 2 1543
under :

5.1.3: The CONTRACT PRICE shal!
deemed inter aliato include and cover the oo™
of all CONSTRUCTIONAL Pl AN
TEMPORARY WORK, SIppry ot
MATERIALS, LABOUR. INSURANCE
FHiEs
supplicd by CONTRACTOR uné -]
matiers in conngction with each GROLP
SFOTION, QIR S ry raevss

i
l|
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w s apparent from thc reading ol the
. ot the Contract Price covers inter
‘-.---'. ; .' .uf Al maiters i conneclion with
""i :1”‘_‘,“;, Section -Sub-=section of work as
-

ontrat

e © |
gy Arucle 1.4 s also pertinent and
n‘FI as f-'f‘n\\-
s 54 Ve CONTRACT. ERICE ‘sl

e for all articies, and processes, protected by
gesers patent or otherwise incorporated in or

4 in connectron with WORY | alse all
T: sinwes rents and other pavments in connec-
L5 with obtimng MATERIALS of what-
wever amd for WORK and shall indemnify
we OWNIR which INDEMNITY, the
CONTRACTOR hereby  gives against all
sevons, proceedings. claims, d..imagt:s, costs
aod expenses arising fromthe incorporation
= or use on WORK of anv such articles,
peacesnes or MATERIALS. Octroi or other
Mynicipal or Local Board Charges if levied
wn MATFRIALIS,  EQUIPMENT o
MACHINERITS to be brought to SITE Y&
= an WORK shall be borne h\.ﬁ(}\-

TRACTOR © : k-w,/
$AZ - Ay pictine phgsefed by

weorons b ol Article S leS§ nanner
P o O

sl dpalst that the conteact pficdiswnalterable

sand the Convon i wagLeguichd to perform

s
4 whhigations on the 6(1141

Rate i

overall

¢ thi! it had 1o
dudling cvery detail
hers ol without g e anything beyond
hal was o i':(_i,qj&rm.\ of the said Article,
fheept whoeaadiitional payment was speci-
feally muﬁ wledyin certain contigencies in the
L agreemcn . For the sake of illustration
MR TERents have been provided in Article
:\;&ul the GCC and Article 13.1 of the SCC
&&i ansortium is not staking its claim
t them,

Y. The method and manner for claim-
*1 additiona extra pavment, bevond the
LAt price is given in Article 5.7.1 and
_ - Article 5.7.1 and 5.7.2 provide as
adcr =

semplete the projedd o

a, .| Should CONTRACTOR consider
'H' A 1y :‘nur,'c.d 10 any extra payment for
P e additional WORKS or MATE-

Cras Authorny of India Lid. v. SPIE CAPAG. S.A.

: soddc and cover the cost of all royaltics and
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RIAL change in original SPECIFICA-
TIONS carried out by him in respect of
WORK he shall forthwith give notice in
writing to the ENGINEER that he claims
extra payment. Such notice shall be given to
the ENGINEER upon which CONTRAC-
TOR bases such claims and such notice shall
contain, full particulars of the nature of such
claim with full details and amount claimed.
Irrespective of anv provision in the CON-
TRACT to the contrary, the CONTRAC-
TOR must intimate his intention to lodge
claim on the OWNER within 10 (ten) days of
the commencement of@ningoﬁhc event
and quantify the claim within 30 (thirty) days,
failing which the"\CONTRACTOR will lose
his right to _au.‘ any compensation/reim- |
bursement, dawiages etc. or refer the matter to v
arbitration,

—/ r'V

Faifure'on the part of CONTRACTOR to'
put fc rward any claim without the necessary| |
articiilars as above within the time above

cified shall be an absolute waiver thereof |
No omission by OWNER to reject any such|
claim and no delay in dealing therewith shall/
be waiver by OWNER of any of his rights in|
respect thereof. Y,

5.7.2. OWNER shall review such claims
within a reasonable period of time and cause
to discharge these in a manner considered
appropriate after due deliberations thercon,
However, CONTRACTOR shall be obliged
to carry on with the work during the period in
which his claims are under consideration by
the OWNER, irrespective of the outcome of
such claims, where additional payments for
works considered extra are justifiable in
accordance with the CONTRACT provi-
sions, OWNER shall arrange to release the
same in the same manner as for normal
WORK payments. Such of the Extra
WORKS so admitted by OWNER, shall be
governed by all the terms, conditions stipula-
tions and SPECIFICATIONS as are appli-
cable for the CONTRACT. The rates for
extra works shall generally. be the Unit rates
provided forin the CONTRACT. In the event
unit rates for extra WORKS so executed are
not available as per CONTRACT, pavments
may cither be released on day work basis for
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which daily/hourly rates for workmen and
hourly rates for equipment rental shali apply
or on the unit rate for WORK executed shall
be derived by interpolation/extrapolation of
unit rates aiready existing in the CON-
TRACT. In all the matters pertaining to
applicability or rate and admittance or
otherwise of any extra WORK claim of
CONTRACTOR the decision of ENGI-

NEER shall be final and binding™.

134.
perative and decisive and explicitly provide

that in case the Consortium considers itself

entitled to any extra payment for any ex-
traj additional work or materiai change n
eriginal specihications carried out, it sh

forthwith give notice in writing to the ENG
NEER claiming extra payment givin
particulars and details of the naturg’™o

claims and amount, Besides the Gonsortium
1s required to notify in writingjﬁh&-mmn of
lodging a claim on GAIL within tert days of
the commencement of happenifigwof the event
dimedseontaining full

¢ of the claim with
Yount claimed, and

complete details ofithe
quantify the claj

which the C ium loses its right to claim
any com ion/ reimbursement/ damages
OR tor atter to arbitration, failure

{ the Consortium to notify the
{ lodging claim in the manner
d in the said Article will amount to
olute waiver thereof. These stipulations
have been made operative “irrespective of any
provision to the contraryv in the centract™
Any_cause of action for payment for ex-
tra/ additional work or material change in the
original specifications would arise under this
Article and will be subject to the compelling
time limit laid down therein. The clause
combines twin time barring stipulations : first

lays down a time limit of ten days within

which the contractor (Consortium) s requir-
ed to-give notice of its intention to lodge a
claim on GAIL and the second lays down a
time limit GF thirty days within which the
Consortium mustquantify its claim. Crossing
of the time lirits bars the arbitration and the
claim Therefore, this specific. sufficiently
clear and unambigous provision destrove the

Gas Authority of India Ltd. v. SPIE CAPAG, S.A, A.

The words of clause 5.7.1 are im-.

claim as well as the party’s right tc %e
arbitration with regard to the extra/addiio. |
nal payment over and above-the\contrac
price, if the fundamental requirements of 15
said Article are not fulfilled. e the righ
to claim and to refer thc&teﬁto arbitratiay
has been lost, the net effect would be that iy
party will not be laim arbitratioy
This is so becs jurisdiction of 14
arbitrators is o which 1s conferred nl
nt of the parties as rt:pui

b1
M
]

istinction, however, needs to t
with regard to a case, where a clause,
trac ~imply extinguishes the cliim of
théBronnd et it having been made beyond thé

rescribed time hmit but not the right to releg
the claim to arbitration. The consecquen
would be that in such a case the matter would
require reference toarbitration though thel
arbitrator may reject the claim on the ground
that the claim does not survive as having beend
made beyond the stipulated period. In the
instant case breach of the aforesaid time limas
defeats both the claim as well as the arbitri §
bility thereof and renders the provision for
arbitration in regard thereto intert and j§
lifeless.

136. If a claim for extra/additional puy-
ment is not raised in accordance with the
provisions of Article 5.7.1. the party will no!
have access to the arbitral mechanism. In
other words, until a claim is made in con
formity therewith, there would be no arbitr
tion agreement between the parties. Violation
of the prescribed time limit cannot be ignored
as the consequence for such a failure has been
stated clearly and precisely and does not leave
the court or the parties guessing. Thes
provisions have to be given the efficacy other
wise one would be doing violence to the
express language of the said clause. Lord
Denning MR in Agro Company of Canada®
Richmond Shipping Ltd., (1973) 1 Lloyd*
Rep. 392 observed that the courts regard
contractual time limit as a positively benc!!
cial feature of a commercial contract. "
object of which is:

1. To provide some limit 'o the uncer! Pa
ties and expense of arbitration and litigation:



he

il

2. To facilitate the obtaining of material
evidence ©

3. To facilitate the settling of accounts for
each transactions as and when they fall due. JI

136A. In M/s. Uttam Singh Duggal &
Co.(P) Ltd. v. Indian Oil Corporation Ltd.,
iLR (1985) 2 Delhi 131 the court was taced
with some what similar problem. Clause
6 6.1.5 of the agreement in that case was as

follows :

“$6.10 §;muld the contractor consider(

Gas Authority of India 1.td. v. SPIE CAPAG, S.A.
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there could be no dispute Which could be
referred te arbitration under“Clause 9.0.0.0.
At this stage it will be ddvantageous to quote
the analysis made p_w&l‘g court regarding the
provisions of C lj.\gt; 646.1.0 and allied pro-

visions. ¢

“That

.o ) . 3

Apite has to be raised in accor-
dunce v g,ﬁovision of the agreement to
attrag& plicability of the arbitration
clag . Mo such dispute exists, the arbitra-
116 1s¢ is not applicable and in fact there
Would be no arbitration agreement. In fact, if

1bat he is eniitied to any extra paymenjeor \ J::g_:l\-rcnce is made to the arbitration clause in

gempensation in respect of the works Quer

aid above the amounts duce in termy bt e’

gamtract us specified in Clause (mjnﬂkkl’f*ifc‘r'(:"(u
of should the Contractor disput walidity
af amy deductions made or thfedtened by the
Carporation from any Running Agcount Bills
af any payments due te n&%m terms of the
Cantract, the ( ontractor shatl forthwith give
natice in writing of his &aim in this behall to
the Engineer-in-Charge and the Site Engineer
within 10 (ten) dag's from Lhe date of the issue
of orders ori 1oms relative to any works
far which the, Contractor claims such addi-

ydyment or compensation, or on the
ing of other event upon which the
ttor bases such claim, and such notice
bgive full particulars of the nature of such
grounds on which it is based. and the

W

tlie \
{‘M\’EA amount claimed. The Contractor shall not be

on
o
oh
ired

=

eatitled to raise any claim. nor shall the

ion anywise be liable in respect of
wdum by the Contractor unless notice of
Sch claimi shall have been given by the
cm_orto the Enginecr-in-Charge and the
&_Mr in the manner and within the
¥z aforesaid, and the Contractor shall be
demed to have waived any or all claims and
ﬂ.hs rights in respect of any claim not
aﬁd to the Engincer-in-Charge and the
*“EMncg:r in writing in the manner and

the time aforesaid™

137, Clause 9.0.0.0 of the agreement dealt
appointment of an arbitrater. The
mﬁlmlﬁing Clause 6.6.1.0. observed that
the 'k’ld to be raised i accordaiwe with
.,_M_lons of the agresment to attract the
i_“)" of the arbiiration clawse and

“yrucabi
St a oy

am made in accordance therewith

§ the present ciase, no tme limit as such i5

prescribed for the appointment of the arbi-
trator. As I see Clause 6.6.1.0 exists inde-
pendently of Clause 9.0.0.0. Under Clause
6.6.1.0, (1) the contractor shall forthwith give
notee in writing of his ¢laim to the Engincer-
in-Charge and the Site Engineer within ten
days from the date of issue of order of
intructions relative to any works for which the
contractor claims such additional payment or
compensation, or on the happening of other
event upon which the contractor bases such
claim; (1i) such notice shall give full paru-
culars of the the nature of such claims;
(iii) grounds on whichit is based; and (iv) the
amount claimed. The contractor is debarred
from raising any claim unless notice of such

-¢laim has been given in the manner and within

the time prescribed, otherwise the contractor
“shall be deemed to have waived any or all
claims and all his rightsin respect of any claim
not notified to the Engipeer-in-Charge and
the Site Engineer in writing in the manner and
within the time aforesaid™ Under Clause
6.6.3.0. if any of the claims which has been
notified in accordance with Clause 6.6.1.0
still remains/ persists at the time of prepara-
tion of final bill, the contractor is to specify
the same in the form of a statement of claim
attached to the final bill. again giving the
particulars of the nature of the claims,
grounds on which the claims are based and
the amount claimed and this again is to be
supported by copy of the notice sent in respect

thereof to the Engineer-in-Charge and Site India
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Engineer:
Clause 6.6.3.0. that if the ciaim attached with
variance with *he claim

the Ginal Ml be at
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notificd  under the provisions of clause “Mid?.:,—-t.u-xhom'.imclohmcarising :
6.0.1.0. it shall be decmed to be a claim of this contruct shall, unless the parties agmet
dificrent from the notified claim with con- torthwith on a single Arbitrator, be refemny
sequences that it shall stand waived as givenin to the final arbitrament of two Arbitrate
clause 6:6.1.0. However, under clause 6.6.3.1 carrving on business in London. who shalljs
any claim notified under clause 6.6.1.0 which  Members of The Baltic and engaged ip4
is not calculated in the final bill stands Shipping and or Grain trades. one to &
_ waived. Thus, the parties agreed that before appointed by each of the parties, with pa
any claim dispute could be subject matter of to such Arbitraters to appoint an Um 0
arbitration, certain formalities had to be gonc Any claim must be made in writing .
into.™ Claimant’s Arbitrator appointed wj k
twelve {12) months of final discharge
where this provision is not complied withi
claim shali be deemed (o be waived
absolutely barred™.

138. However, learned counsel appearing
for the Consortium referred to the decision of
this Court in Jai Chand Bhasin v. Union of
India, AIR 1983 Delhi 508 and contended on
the strength of this authority that the question 140. Commenting on the aforesaidelnta
whether or not the claim ‘was barred under their Lordships observed that the clalise %
clause 5.7.1 is not to be decided by the Court imperative and decisive as it
but by the arbitrators to be appointed in provided that unless the provisi
accordance with clause9.1. In Jai Chand plied with any claim shall be ice;
Bhasin’s case it was a term of the contract that  waived and absolutely barred. )

; if the contractors do not make any demand Sl A i tm_:’ i lol ;-
. for arbitration in respect of any claim within arisen' héfore the Kmenlchergi S
90 days of the receipt of the intimation from e e

the Government that the bill is ready ‘for Williams & Mo . H,‘ .Muller
payment, the claim of the contractors will be (I.pndon)‘l.td $ : b !‘l‘.“d." LRSD.
deemed to have been waived and absolutely also the Cou > ‘“'.Cd with a c]_:m.sc m
barred and the Government will stand '-Ch“””.'"' : "m"',:”my"hm” W'.Ihm ‘-
reheved of all liabilities under the contract in 't_hc‘ ATQENDT= “""]l,c o h* "P’Po"mfd‘
respect of the claim. As would be scen this I‘C_ltv ' l‘“"T ”‘ s ,t.]"u‘\'{ gt
clause did not touch the arbitration agree- clgm n l‘_\ o made in writing and clai
ment and i was still the arbitrator who had f’,"’b o “m‘”“”“‘r Pk e s
the final say i the matter in as much as it was -_ﬁlm:§ di""l,].""ill‘.' s “h'”.“' this provis
the arbitrator alone which could reject rmzﬂﬂ comyfied with the claim shall be de
claim of the contractor on the ground t

he, O be waived and absolutely barred”, ¢
arbitration was not claimed within the\ sidering the effect :.\f the peremptory of ig
lated period. It was not a cascfof N wse  amit, the Court held as follows : L
containing two different types offime rring “Itdoes not seem to me to matter whethsts
provisions; one dealing withdthelclaim itself 1s a question of the Statute of I.imitations o
and the other dealing with, the arbitrator’s contract limiting the time in which the claif§
right to adjudicate upon e, Iy the presentcase  ,pe to be made. Each one of them is equall
we are confronted ‘Qﬁﬂ ctause which not binding on both partiesto the contract.
only bars the claim 3 4190 arbitrator’s right 3 case in which the arbitration clause ap
. to adjudicate up ame on the expiry of and_ as it applies. I have very reluctantlye
the aforesaid time Bits. to the conclusion that the defendants’p

139. the i:m of Indiav. E. B. Aaby's right, and that, inasmuch as the pla

Rederi ANS"0974) 2 All ER 874, the House ~ failed to appoint their arbitrator at the ea
three months, the claim is barred: -

.

1

of L.Qr “Was dealing with a Centrocon g \
arﬁ@ik\s’ﬁ&n clause which was to the following 142. Again in H. Ford & Co. Ltdd%
@tm Compagnic Furness (France). (1922) 2: N

\ 3

e e
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! 797, the arbitration clause with which the
- Court was concerned also provided for
i appointment of the claimants’ arbitrator
within three months of the final discharge of
cargo and it was also provided that the claim
must be made in writing and if the provisionis
not complicd with the claim shall be deemed
to be waived and absolutely barred. The
laimants were the charterers of a steamship
of which the respondents were the agents for
the owners. Loss to cargo was suffered by the
aimants due to ship’s unscaworthiness. The

swners of the cargo claimed arbitration for

peoferring a claim for damages but tailed
appoint their o rbitrator within the stipulated
Wme frame. In the arbitration howeyeg, the=
Y

owners succecded and the award wis
mude in their tavour. On the shipfowners
move to have the award ser”adide, on the
ground that the arbitrator had\po jarisdiction
te make the award as N

2 \elaim should be
deemed 1o have beenwaivedband absolutely
barred for the c l':‘&sa'ners‘ failure 1o
appoint the arbifajorswithin the stipulated
lltnodoflimcﬁk Kimg's Bench Division held
o8 fallows (e,

O\Eﬁon dealing with the appoint-
bitrator is a matter of procedure,
ipplies in this case. Therefore as the
iction of the arbitrator was only that
to him by the consent of the parties. and
w8 the parties agreed that the arbitrator, if
3ppointed at all. should be appointed withina
fertain time, it seems to me to follow that as
MU!BF had elapsed neither party had power
10 appoint an arbitrator unless the other party
fonsented. Therefore the arbitrator had no
[ 10 make the award. I express no
on the point whether the applicants
ontracted as principals or agents. In the
®salt the applicants, the Compagnine Fur-
fexs (France), succeed, and this award must

32t aside™
[ m’ Where the arbitration clause pro-
\ Wfor_compelling time limit for notfving
\ ng a claim and also provides for the
oy uence of the failure to do so, the clause
%h‘ held to be of a mandatory character.
““t‘? lhf‘}"rcbcn[ca‘\c the parties bargained
f0oting that the cliim shall be notfied

Gas Authority of India Ltd. v. SPIE CAPAG. S.A. NS
and quantified within a specified od of

)

time they must abide by thesame&and cannot
be allowed to charter a course of action which
is contrary to the agreémend. As is evident
from the prepondegxh?&pfjudiciul authority
the claim for arPitratiod must be made in
accordance with the provisions of the agree-
ment and within the time limit prescribed
therein a less that is done, the arbitrator
will ha‘ggx risdiction in the matter as he
derives atthority only from the agreement of
thesparties.

P2

9 %

| 144, It is not claimed cither in the appli-

Jeation under S. 3 of the FARE Act or in the

Netter dated March 30, 1990 of the Con-
sortic m addressed to the International Court
of Aibitration of International Chamber of
Commerce, that the procedure prescribed
under Article 5.7.1 of the GCC for preferring
extra additional claim had been complied by
it. The claim of the Consortium to the tune of
US S forty tive hundred million is in addition
to the fixed contract price of USS five
hundred eighty four million. Consortium’s
claim for extra payment should be made in
accordance with Article 5.7.1 of the GCC. As
already seen Article 1.7, dealing with the
work, Article 1.11, relating to ‘Specifica-
tions”, and Articles 5.1.1 to 5.1.4, dealing with
the contract price. cover all kinds of activities
relating to the work in question and price of
all groups, sections and sub-scctions thereod.
As is apparent from clause B of the agree-
ment. the Consortium is deemed to have
foreseen the nature and extent of delays inthe
execution of the work. Fven according 0
Article 4.18.2 of the GCC delay in execution
of the work on account of its suspens:icn
stoppage/hindrance  does not entitle the
Consortium 1o claim compensation as su3
contingencics were deemed to have been i
considered in the contract price. This Artca
reads as under:

*4.18.2: It is also possible that work mas ™
required to  be temporarily suspencas
stopped | hindered for short duration(s} 22
various reasons/constraints. As such coziz-
gencies are foreseenand are likely to occzr o= Ind
various workfronts, locations and Rage:=31 of

these are deemed 1o have been . Z2
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considered in the contract price, controctor |
may be given extension of time provided such

reasons/constraints are not attributable to | under: %

contractor. No compensation whatsoever is
payable to contracior and no adjustment

in contractor price is envisaged on this
account™,
145.  Therefore it isto be assumed that the

Consortium quoted the price for the work in
Question after taking into consideration the
nature and the extent of the likely delays in
the execution of the work.[In face of the
stipulations made in the aforesaid articie, it
was for the Consortium to show as to how the
claim was arbitrabic. In this case the question
is not merely of determining the scope of the
arbitration clause but the question is of the
existence of the arbitration agreement qua the
claim of the Consortium for US $ 450 million,
which is not in conformity with Article 5.7.1.
Once the bar of Article5.7.1 comes into
operation, the arbitration agreement dis-
appears and no ionger exists in regard to the
claim for extra or additional payment as
consent of the partics for referring the matter
to arbitration stands withdrawn,

146. In my opinion in principle no dist-
inction can be drawn between a case where
time limit for survival of the claim and s
referability to arbitration is over and a case
where a certain matier 18 excepted from the
operation of the arbitration clause. Omnice the
tume limii as laid dowa in ciause 5,70 1Sover,
the matter for all intents und Purposes is
rendered as an ‘Excepted Mdtter” Since the
same no longer remains wighin the purview of
the arbitration clause and(s excluded from its
operation. There is u Jong string of authorities
Wwhich hold that it is for the court o determine
whether the matteétisan ‘Excepted Matter’ or
not) (See s, Prabastak Commercial Corpora-
:fChic;_; Administrator, Dandak-
aranya Projecth(f991) 1 Arbi LR 282 - (AIR
1991 SCR957); Sarvesh Chopra v. General
Manadger, Northern*Railway. (1989) 1 Arbi
LR?;%’&Deihi), C. T. Chacko v. Kerala State
Eleetgicity Board, (1590) | Arbi LR 43

“Rerala) and Y. M. Reddy v. Rashtriya Ispat

Wigam Ltd., (1992) | Arhi LR 460 (Andh
ra).

1d. v. SPIE CAPAG, .4, A LR

% A this stage it will be appositcﬁ
referto Article 9.1 of the GCC which readsg

“9.1. Unless otherwise specified all disputg
arising in conncction  with the presep
CONTRACT which cannot be settled b
mutual negotiations shall be finally settled
under the Rules of Conciliation and arbj.
ration of the International Chambers g
Commerce/ Paris by one or more a.rbilraff
appointed in accordance with the said Rujgg
The venue of any arbitration proceeding
shall be at New Delhi, India. ol

148.  Article 9.1 of the GCC dc&lmg.%

the appointment of arbitrators Has4obe

subject to clause 5.7.1. This [6Tlowsfrom the
opening words of the formenrarticle, namely,
“unless otherwise specifidd”, which limit ang
restrict its operation.“These words cut ﬁi
amplitude and width ofithe arlzitraticm claug;
and the same is rendered dependent upon an{|

subservient toother clauses of the agreemen
like Articled.7.\of the GCC. If the forma
lities laidmddwn in Asticle 5.7.] are o
fulfilled bWthe party it will lose its right g
claim adjughcation of its claim by arbitratiof
Besidgs Xrticle 5.7.1 prevails over Article j:
dud Sther provisions because it also contgis
amon-obstante clause which uses the fo!
ing expression :

“Irrespective of any provision in the
ract to the contrary ™.

149. A conjoint reading of Articles
and 9.1 of the GCC lcuve no manaer of d ol
that the latter provision is not widely worde
so as to fetter the jurisdiction of the Co it
determine the questions of existence, vali
and effect of the arbitration agreement.

150. Tt was furthe submitted on behalfd
the Consortium :hai onc should sim
consider whether in fact there are any dis
between the parties with regard to the mal
agreed ta 16 be referred to arbitration wi how
interpreting the contract. It was also sub it
ted that the words such as “unless otherw _
specified™ in an arbitration clause contaiige
in an underlying building contract are noti®
be given a restrictive meaning,

India
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These submissions of the learned
counsel lose sight of the fact that Article 5.7.1
of the GCC contains a non obstante clause
which restricts the application of Article 9.1

of the GCC.

152. It must be clarified that the basic
tion involved is whether or not the
arbitration agreement exists qua the claims of
the Consortium. This aspect of the matter
docs not require any further elaboration as
/he same has already been dealt with except
that the non obstante clause embodied in
Atticle 5.7.1 scems to be an exceptional one as

aotie of the cases cited by the lcarned coufisel o
¢ the Consostium contained a clause df this/”

asture and since the question relateS\foethe
existence of the arbitration aggtement the
same has to be decided by peferfing to the
selevant clauses of the agrecment which

- would also involve interpretation’of the same.
Ierefore none of the duthoities cited by the
igarned counsel are applicable to the facts of
the present case,/ W

183. While atefing into the agreement
the pmicﬁfpn‘bédcd on the basis that the
claim, if any)for extra and additional pay-
Be preferred in conformity with
7.1 of the GCC. This agreement has
{40 be respected. It needs to be mentioned that

n NN o
3.%:::91'0\%1011 read with Article9.1 of the

will also have sway over Article8.3 of

% the ICC Rules on which reliance has been

placed by the Consortium.

154. Learned counsel for the Consortium
submitted that  Article5.7.1 of the GCC
amnot be enforced as it is unconscionable
&d was incorporated because of Con-
sertum’s lack of bargaining power as com-
Pared to GAIL. It was also submitted that the
Parties were not ad idem in so far as this clause
% concerned.

. 158, As already seen the purpose of
"orporating a clause like Article 5.7.1 is to
asbity ‘uncertainties and save €Xpensc of
ation and litigation. It also facilitate the
elilin on of the material evidence and
< 8 of the accounts for cach transactions
3d when they fall due. This clause is
vely beneficial and cannot be said to be

-
.v. SPIE CAPAG, S.A. (Delhi 107

unconscionable. In any event ‘¥do not
consider that the Consortium’s bargaining
power did not match swith\the bargaining
power of GAIL. Therg i§ nothing to show that
the parties while enteripginto the agreement
were not ad idem‘in'so far as Article 5.7.1 was
concerned.

156. Anothér stand of the Consortium is
that no\Engifieer capable of performing
quasi-judicial functions was ever appointed
by~GAIL, thus preventing the Consortium
frot complying with Article 5.7.1.

. A57. A reference to Article 5.7.1 does not
indicate that Engineer having judicial back-
ground had to be appointed. It contemplates
an Fagineer as defined in Article 1.5 of the
GCCU. It is not the case that GAIL had not
appointed an Engineer inaccordance with
Article 1.5 of the GCC. In any event nothing
prevented the Consortium from giving the
requisite notices contemplated under Arti-
cle 5.7.1 directly to GAIL.

158. There is another infirmity in the case
of the Consortium which is reflected in para 6
of its application under Section3 of the
FARE Act. The relevant portion of para6
reads as under:

sy APl In addition the plea regarding
clause 5.7.1 would apply only to some among
the claims made by the applicants in the
request for arbitration and not to all of them.
In the premises the applicants submit that the
petition under Section 33 of the Arbitration
Act, 1940 is not maintainable.”

159. From the above it is apparent that
the Consortium does not dispute the position
that some of the claims made by it fall within
the purview of Article5.7.1. If that is the
position then the requirements of Article 5.7.1 ;
should have been satisfied before a request for
appointment of an arbitral tribunal could be
made. It is also not specified by the Con-
sortium as to which of the claims fall within or
outside the purview of Article 5.7.1.

160. Having regard to the above discus-
sion I am of the view that the conditions I1I, VI di
and VI laid down by the Supreme Court in IR
Renusagar Power Co. Lud. (_AlEagﬁ:ﬁtOf 35
1156) hase not been satisfied in the present
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case. Therefore, in so far as the claim of the
Consortium amounting to US$ forty five
hundred million are concerned, no case has
been made out for its reference to arbitration.
This 1ssue will not arise before the Court of
Arbitration of International Chamber of
Commerce.

161. However, there is one more aspect of
the matter which has to be gone into and that
is GAIL had levied liquidated damages
against the Consortium and for this purpoeseit
had invoked the bank guarantee. This matter
has also been raised in the letter of the
Consortium dated March 30, 1990. In so far
as that question is concerned, the same is

covered by the arbitration clause. This bemg\

the position, the matter in regard to the spsd
dispute can proceed  before the Arbitrak
Tribunal which may be consulule@%’i\ﬁ;
International Court of Arbitration of Inger-
national Chamber of (_ommc&;e fof this
purpose. A

162. Accordingly, the feurth respondent
is restrained from ref';_r%gi’fn No. | of the
Consortium contzined\intigs’letter of request
for arbitration di}é’a-» March 30, 1990,
. amounting to WS } Forty five hundred
million to itral Tribunal and at the
same time der of May 5, 1990, staying
the proceddings before the fourth respondent,
is 'nﬂcaibsolute to the extent indicated

3bm\\

16‘9 In the resuit both the suit and the [A
‘are disposed of in the light of the above
cbservations and directions.

Order accordingly.

AIR 1994 DELHI 108
FULL BENCH

B. N. KIRPAL. C. L. CHAUDHRY
AND P. K. BAHRI, JJ.
Dr. Veena Gupta, Petitioner v. University
of Delhi, Respoadent.

Civil Wit No. 3121 of 1993, D/ - [6-5-1533.

SK/LK D335 93 VVG

Dr. Veena Gupta v. University of Delhi (FB) l_inz;.‘

Wit listed candidate — Who is.

(A) Constitution of India, Art. 226\,‘ J
Education — Post Graduate Medac;lﬂguxsc b
— Admission — Time schedule laid. d6wn in £
AIR 1993 Delhi 40 within which admissionis |
to be closed — Relaxed foracademic year i
93-94 as time limit for filling AW India quota £
seats could not be adheredMto for reasons I
beyond control of > — Relaxation
limited only for{year A.Y. 93-94 — Time
schedule in AIR‘ﬂﬂéﬂelhl 40 to continue to

apply in fuuM (Paras 10, 19)

(B) tion of India, Art.226 —
Educﬂ:o‘i\—- Post Graduate Medical Course
m\'ﬂmmlon — Seat left out of firs:
‘Quns lling by mistake — To be filled from
st wait listed candidates as per merit —

Fducation — Admission — Medical
Course — Seat left out of first counselling —
Course to be adopted.

Any seat which is available and which has
not been included in any of the three counsel
ling by mistake should be filled in, in order ol
merit amongst the wait listed candidates
Normally, when a seat is available, the same
should be included in the initial counselling. 11
by mistake a seat is not included in the initial
counselling then the effect is that nobody opts
for the same. If now the said seat is sought to
be offered to all the candidates for counsel
ling. the result would be that all the cand
dates who took part in the first counselling.
should be given a chance, in order of merit, to
opt for the same seat. This will start a chain
reaction and ultimately there will be one seat
more which would become available for the
second counselling. There again a chain
reaction will start leading to the third
counselling. The effect of putting the sei
back for counselling for all candidates would
therefore. be to upset the entire counselling
which had already taken place. As such, ever
though 1t may seem unfair, there is nv |
alternative, apart from leaving the scal
unfilled. but to offer the said seat to the wal
listed candidates. (Paras L), 12

Trose candidates who have not beed India
offered any sear or who have not accepted thP 30e 34 of 35
allotment of any seat during the earlic!

-
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