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bof allotment to the applicants is concerned, the Tribunal has directed that the
matter is governed by the majority judgment pronounced by it on September 5.
1991 in Original Application No. 214 of 1988 (G. Ramachandra Reddy v.
% Union of India and others). Following the said majority judgment, the Tribunal
directed the Union of India to fix the year of allotment of the said applicant;
taking December 28, 1982 as the dates of their continuous officiation in senior
4 posts in accordance with the Rule. It is obvious that the said direction must
be understood and acted upon in accordance with the principle enunciated
in paras 14 to 16 of the judgment in Syed Khalid Rizvi and in this judgment
4§ (in Civil Appeal No. 2177 of 1988). *

21. The appeal is accordingly dismissed. No costs.

22. In Civil Appeal No. 397 of 1994, S...P. (C) No. 9637 of 1992.—
Ml Leave granted.

- 23. Inthis case too, the Tribunal has directed the Union of India to
et rmine the year of allotment to which the original applicants (impleaded
5 Respondents 1 and 2 in this appeal) are entitled to. The said two respon-
dents (original applican's) were included in the select list on November 4,
1981. The first applicant, Sri K. Rushiya Rao was posted on August 21, 1981
ing cadre post in which he continued to officiate till he was appointed to
. on October 17, 1984. So far as the other applicant, Sri R. C. Venka-
teshwarlu is concerned, he was posted in a cadre post only on June 9, 1983
wherein he continued to officiate till his appointment to I. P. S. on October 17,
1984. So far as K. Rushiya Rao is concerned, the Tribunal has directed'that
(November 4, 1981 should be taken as the relevant date for the purpose o;
letermining his year of allotment. In the case of R. C. Venkateshwarlu,
however, it was of the opinion that a strict application of Explapation (I) to
ule 3(3) would result in grave injustice to the said respondent for the several
tasons stated by it and, thercfore, it recommended that a relaxation may be
fanted to him 80 as to enable him to treat November 4, /1981 a8 the relevant
ate for determining his year of allotment. We have not been pursuaded to
id that the directions made by the Tribunal are.in any manner contrary
law. - :

24. The appeal is accordingly dismissed. No costs.
(Appeal dismissed.)

(1994) 1 S. C, J. 657
(From the Cal, High Court)
HON’BLE S. C. AGRAWAL AND M. K. MUKHERJEE, JJ.

i. M Investment & Trading Co: Pvt. Ltd. Petitioner
1 Versus
Joeing Co. and another Respondents
[Special Leave Petition (Civil) No. 20139 of 1993]
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[Special Leave Petition (Civil) Nos. 121-22 of 1994, all decided on the
10th February, 1994] '

Foreign Awards (Recognition & Enforcement Act, 1961, Sections 2 and 3
pression “‘commercial”’—Used in Section 2—Meaning of —Explained—

SCJ—83

i

India
Page 1 of 32



658 SUPREME COURT JOURNAL 19

Agrecment betwecn R. M. Investment and Trading Co. Pvt. Ltd. and B
Co.—For consultancy services—Held, to be of commercial nature. a
While construing the expression ‘‘commercial’ «4n Section 2 of the Act
it has to be borne in mind that the “Act” is caleulated and designed to sithe
serve the cause of facilitating international frade—and promotion thereg
providing for speedy settlement of disputés, arising in such trade thre
arbitration and any expression or phrase' occurring therein should rece
consistent with its literal and grammatical “sénse, a liberal constructio
(See Renusagar Power Co. Ltd. v. Genegal\Electric Co. and another, and Kock
Nevigation v. Hindustan Petroleum)~, The expression *‘commercial”’ should
therefore, be construed broadly. having regard to the manifold activitias
which are integral part of international trade today. [Para 12]

While construing the«expression ‘commercial relationship’ in Section 2
of the Act, aid can also be.taken from the Model Law prepared by UNCITRAL
wherein relationships of a‘\\commercial nature include ‘““commercial represen-
tation or agency” and,’‘consulting”’. . |Para 14]

From the térms \of the agreement it appears that the R. M. Investmen
and Trading Company Pvt. Ltd. (R.M.l.) rendered consultancy Services to
Boeing Company (Boeing) as an independent contractor. The said sei
were for promoting the sales of new Boeing Model 737, 747, 757 &
types of-aircrafts in India and to assist Boeing in the sale of such
WhilelR.M.l. was entitled to payment of compensation for such servi !
costs, expenses and charges necessary or incidental to R.M.l.’s oper
waretorbe borne by R.M.I.

Itis not disputed that the sale of aircrafts by Boeing to custo
ndia was to be a commercial transaction. The question is whether tend
of consultancy services by R.M.I. for promoting such commercial transz
as consultant under the Agreement is not a ‘‘commercial transaction™.
Court is of the view that the High Court was right in holding that the agree-
ment to render consultancy services by R.M.l. to Boeing is commercial in
nature and that R.M.l. and Boeing do stand in commercial relationship w
each other. [Para 12]

It is, thus, clear that in the present case, the consultant (R.M.l.) was
required to play an active role in promoting the sale of the aircraft of Boeing '
to customers and was required to provide ‘“‘commercial and managerial
assistance and information which may be helpful to Boeing’s sales efforts
with customers™. This would show that relationshlp between R.M.l. and
Boeing was commercial in nature. [Para 17]

Case law.- (i%8) 1 SCR 43Z ; 1989 Supp. (1) SCR 70—Relied on ; 1982 (1) CLJ 511 and ;
'AIR 1965 Bom 114—Distinguished ; (1961) 1 SCR 809 ; (1977) 2 SCR 828—Cited. |

Enunciation of Law

CONSULTANCY SERVICES
— Are commercial in nature.

Counsel : Mr. Stanti Bhushan, Sr. Advocate, for the Petitioner.
Mr. N. A. Palkiwala and Mr. N. N. Gooptu, Sr. Advocates for the Respondents.

JUDGMENT

S.C. Agarwal, J.—Since these Special Leave Petitions arise out of the
same proceedings in the High Court they are being disposed of by a common

order.
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‘ 2. R. M. Investment and Trading Co. Pvt Limited (for short “R.M.L.""),
he petitioner in these petitions, is a company incorporated under the Com-
anies Act, 1956. Sometime in or around 1986, R. M. L. entered into an
jgreement with Boeing Company (for short -‘Boeing™), a company incorpora-
pd under the laws of the State of Delaware in the United States of America,
whereunder R.M.L agreed to provide Boeing with consultant services for
promotion of sale of Boeing aircrafts in India. The said agreement was
iitially to be operative till December 31, 1986, but by subsequent agreement
it was extended till April 30, 1987. In August, 1987, Definitive Purcha;s
‘Agreements for purchase of two aircrafts were executed between Boeing and
Air India, a body corporate constituted under the Air Corporation Act, 1953.
IR.M.L claimed commission from Boeing on the said transaction but Boeing
refused to pay the same and thereupon in April, 1990, R.M.L. filed a suit
[Suit No. 363 of 1990] on the Original Side of the Calcutta High Court aginst
‘Boeing for the recovery of US § 17.5 million equivalent to Rs. 10,07,12,500,00
bamkay of compensation and remuneration on the basis of the terms of Con-
SMPlnt Services Agreement alongwith other incidental reliefs. The Consultant
Services Agreement contains (in paragraph 10) an arbitration clause which
provides that -‘any controversy or claim arising out of or relating to this
agreement, or any breach thereof, which the parties have not been able with
due diligence to settle amicably, shall be settled by arbitration conducted in
accordance with the Commercial Arbitration Rules of the American, Arbitra-
lion Association.” In the said suit R.M.L. filed an application forinjunction
nd an interim order was passed by a learned Single Judge of‘the High Court
on July 17, 1992, whereby it was directed that if any payment,is made by Air
ndia to Boeing, Boeing shall retain a sum of U.'S. $ 17.5 million with Air
adia. On August 13, 1992, Boeing moved an application/under Section 3
if the Foreign Awards (xecognition & Enforcement) “Act, 1961 (hereinafter
ferred to as the “‘Act’) for the stay of the said sdit on the ground that the
bbject-matter of the suit was covered by the“arbitration clause and that
Boeing was willing to do everything necessary” for ‘the proper conduct of the
arbitration. On the same date R. M. L filed, an application for amendment
of the plaint and for addition of Air India| as'd party defendant to the suit.
On August 14, 1992, learned trial Judgé\passed an order staying the suit and
all proceedings except the pending interlecutory application.  On August, 18,
992, Boeing moved an application, for \vacating the interim order passed on
July 17, 1992. By order dated Agril’5, 1993, the learned trial Judge dismissed
the application filed by Boeing for‘stdying the suit. Boeing filed an appeal
L No. 295 of 1993] agaiwst-the said order of the learned trial Judge.
ht'baid appeal has been qallowed by a Division Bench of the High Court by
judgment dated October(4,\ 1993. Special Leave Petition (Civil) No. 20139
of 1993 is directod against ‘the said judgment of the Division Bench of the
High Court. oy

3. By order dated July 30, 1993, the application for amendment as well
as for add’itjo%%ir India as a party was allowed by the learned trial Judge.
Boeing and At India filed separate appeals [Appeal Nos. 606 & 607 of 1993
respectively] against the said order of learned Judge. Both the appeals have
heen allowed by a Division Bench of the High Court by judgment dated
December 21, 1993. Special Leave Petitions (Civil) Nos. 121-22 of 1994 are
directed against the said judgment of the Division Banch of ths H igh Court.

4. We have heard Shri Shanti Bhushan, the learned senior counsel
fappearing for R.MLL. and Shri N. A. Palkhivala and Shri N. N. Gooptu,
learned senior counsel appearing for Boeing and Air India respectively.

T e

India
Page 3 of 32



660 SUPREME COURT JOURNAL [1994

5. We will first take up Special Leave Petition (Civil) No. 20139 of
1993 which is directed against the judgment dated October 14, 1993, whereby
the application filed by Boeing under Section 3 of the Act has been allowed
and the proceedings in the suit filed by R.M.I. have beefi'stayed. In the said
judgment the Division Bench of the High Court has held that in view of the |
definition of the expression “foreign award’ contaipeédwin Section 2 of the Act,
a suit cannot be stayed under Section 3 unless'the, Court is satisfied that the
parties to the arbitration agreement stand in such legal relationship to each
other which can be considered as “‘commercial”’. The learned Judges have
constructed the word “commercial” inethe light of the decisions of this C
in Atiabari Tea Co. Ltd. v. The State~of\Assam and others, 1961(1) SCR 8
and Fatehchand Himmatlal and others v. State of Maharashtra, Etc., 1977
SCR 828, and the Model Law prepared’ by UNCITRAL and have held
‘‘the transaction between R.M/L, and Boeing is commercial and they do sta
in commercial relationship™ “and,von that view, it has been held that the s
is liable to be stayed under Section 3 of the Act since the conditions requ
to be fulfilled for the @pplication of Section 3 as indicated by this Court
Renusagar Power Cowmpany’ Ltd. v. General Electric Company and ano
1985(1) SCR 432, are fulfilled in the case.

s

6. Shri Shanti Bhushan has urged that the learned Judges of the
Court haveserred in holding that the Consultant Services Agreement betws
R.M.I. and'Boeing is in the nature of a commercial contract. According
Shri Shanti Bhgshan a commercial contract is mercantile in nature inyol
sale and'purchase of goods and a service agreement providing for rend
consultancy services cannot be treated as a commercial agreement. In sup
of thewaforesaid submission Shri Shanti Bhushan has placed reliance on
décision of a learned Single Judge of the Calcutta High Court in Mic
S.P.A. v. Sansouci Pyt. Ltd., 1982(1) CLJ 511, and the decision of the Bom
High Court in Kamani Engineering Corporation Ltd. and others v. Societe
Traction Et. D' Electricites Sacieties Anyonyme, AIR 1965 Bom 114. e

7. Before we consider the meaning to be assigned to the word “com-
mercial” in Section 2 of the Act, we would briefly refer to the .terms of the
agreement between R.M.I. and Boeing. In the said agreement R.M.I. has bes
described as ‘consultant’. Under the heading ‘Recitals’, in the agreement,
is stated :

“A. Boeing desires to engage consultant to—

(i) Provide assistance in promoting the sale within India (the
“Territory) of new Boeing Model 737, 747, 757 and 767 type
air craft and Boeing owned used aircraft (hereinafter referred
to individually and collectively as ‘Aircraft’) to Customers;
and

(ii) Assistant Boeing in concluding contracts for the sale of such
Aircraft.

B. Consultant desires to promote such sales and render such assis-
tance and represents that consultant has the resources and eij-
ence necessary to do so effectively.” :

8. Under the heading ‘Agreements’ in paragraph 2 dealing with ‘Service
of Consultant and Sale of Aircraft’ it is stated :

“2.1 During the term of this agreement and strictly subject toﬂ’
limitations of paragraph 3. Consultant shall :
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(a) use consultant’s best efforts to promote the sale (as defined in
paragraph 2.2) of Aircraft to customers ;

(b) promptly inform Boeing whenever a Customer is interested in
discussing the purchase of Aircraft, and at Boeing’s request,
arrange to bring Boeing and such customer together for nego-
tiations ;

(c) provide any cultural, commercial and managerial assistance
and information which may be helpful to Boeing's Sales
efforts with Customers.

(d) render such assistance as Boeing may reasonably require in
concluding contracts with customers for the sale of Aircraft ;
and

(e) maintain whatever organisation and resources are reasonably
~ 3

necessary for providing the aforementioned services.
(Emphasis_supplied)

9. In paragraph 3 relating to ‘Representations and Obligations of Con-
sultant’ it is stated :

“3.2 Consultant shall assume for its own account and shall pay all
costs, expenses and charges necessary or incidental to Consultant’s
operations hereunder.”

Among the ‘Obligations of Boeing’ as mentioned in “paragraph 4 is the obliga-
tion :

“/(a) to furnish consultant from time "to time with such promotional
date and other informatiofi” a5~ Boeing deems necessary for the
performance of Consultafit’s..obligations under this Agreement ;
and

(b) to pay Consultant compensation for Consultant’s performance of
this Agreement dn,_the amount and under the circumstances des-
cribed in paragraphs 5 and 8 herein ; provided, however, if any
Customer offany Relevant Government prohibits or limits in any
manner thé-amount of compensation which may be paid to Con-
sultant, ‘parsuant to this Agreement, then notwithstanding any
other-provision in this Agreement to the contrary, Boeing shall not
be\obligated to pay Consultant any compensation in excess of such
prohibition or limitation. In no event shall Boeing be obligated

. to'pay Consultant any more compensation than that specified in
' ‘paragraph 5.”

~J10. In paragraph 5.1 the following provision is made for payment of
compensation to consultant :

“(a) an annual retainer in the amount of United States Dollars Four
Hundred Twenty Thousand (U. S. § 420,000). Such amount
shall be paid to Consultant by Boeing in equal quarterly payments.
Such quarterly payments shall be made by Boeing commencing
on April 1, 1986 with subsejuent payments made in three (3)
month intervals thereafter ; provided, however, if the date of exe-
cution of this Agreement is less than thirty (30) days prior to or is
after the date any quarterly payment is due then any such payment

shall be made within thirty (3U) days after such execution date ;
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(b) for the sale of each Aircraft made during the term of this Agree-
ment an amount in United States Dollars equal to five per cent

(5%) times the invoiced purchase price of such Aircraft as deter- i

mined pursuant to the purchase agreement therefor ;

(c) Compensation to Consultant pursuant té paragraph 5(b) for the
Sale of Aircraft shall be reduced by the retainer4mount theretofore
paid to Consultant under paragraph 5d(a)-.and by any retainer
imou)nts yet to be paid to Consultant, pursuant to said paragraph

.1(a).

(d) Consultant shall not receive compensation on the sale of any
special equipment or training, Which are not included in the pur-
chase price for such Afrcrafty nor on the spare parts of spare
engines.”

11. From the terms of thé “Agréement referred to above it appears that
R.M.L rendered consultancy setyices to Boeing as an independent contractor,
The said services were for promoting the sales of new Boeing Model 737, 747,
757 and 767 types of airefafts in India and to assist Boeing in the sale of such

aircrafts. While R.M.‘wa8 entitled to payment of compensation for such

services, the costs, expenses and charges necessary or incidental to R.M.L’
operations were to be.borne by R.M.L

12. It ignot disputed that the sale of aircrafts by Boeing to custo
in India was, to be a commercial transaction. The question is wh
rendering Of consultancy services by R.M.L for promoting such comme
transaction, as/consultant under the Agreement is not a “‘commercial transag

tion™s, We are of the view that the High Court was right in holding that the

agreement to render consultancy services by R.M.L to Boeing is commer

im\pature and that R.M.I. and Boeing do stand in commercial relationship 3
with\each other. While construing the expression ‘“commercial’” in Section 2
of the Act it has to be borne in mind that the “Act is calculated and designed

1o subserve the cause of facilitating international trade and promotion thereof
by providing for speedy settlement of disputes arising in such trade through
arbitration and any expression or phrase occurring therein should receive,

consistent with its literal and grammatical sense, a liberal construction.” [See

Renusagar Power Co. Ltd. v. General Electric Co. and another, 1985(1) SCR
432, at p. 492 and Koch Nevigation v. Hindustan Petroleum, 1989 Supp. (1

SCR 70, at p. 75). The expression ‘‘commercial” should, therefore, be cons-
trued broadly having regard to the manifold activities which are integral part
of international trade today.

13. In the conmtext of Article 301 which assures freedom of trade,
commerce and interc ourse, it has been held :

“Trade and commerce do not mean merely traffic in goods, i. €.,
exchange of commodities for money or other commodities,
In the complexities of modern conditions, in their sweep are
included carriage of persons and goods by road, rail, air and
waterways, contracts, banking, insurance, transactions in the stock
exchanges and forward markets, communication of information,
supply of energy, postal and telegraphic services and many more
activities—too numerous to be exhaustively enumerated which
may be called commercial intercourse.” (Emphasis supplied)

(Atiabari Tea Co. Ltd. v. The State of Assam and others, 1961 (1) SCR
" 809, at p. 874, Shah, J.) - o

= it i
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14. While construing the expression ‘commercial relationship® in Sec-
tion 2 of the Act, aid can also be taken from' the Model Law prepared by
UNJCITRAL wherein relationships of a commercial nature include “‘commer-
cial representation or agency” and “consulting”.

15. In Micoperi S. P. A. v. Sansouci Pvt. Ltd. (supra) a learned Single
Judge of the Calcutta High Court has construed the term ‘‘commercial” in the
light of the provisions contained in Rule 1 of Chapter XI1 of the Rules of the
Original Side of the Calcutta High Court which specifies the nature of suits
covered by the expression ‘‘commercial suits”. We do not find any reason for
thus restricting the meaning of the term “commercial” in Section 2 of the
Act on the basis of the provisions contained in the Rules of the High Court.

16. In Kamani Engineering Corporation case (supra) related to a contract
for technical assistance in electrification of railways and in that case it was
found that the said contract did not involve the consultant into business and/
or any contracts o the plaintiffs and they had kept themselves out of any
commercial relations with the plaintiffs. The said decision has, therefore,
no application to the facts of the present case.

17. In the peesent case, on the other hand, the consultant (R.M.1.) wds
equired to play an active role in promoting the sale of the aircraft of Boeging
to customers and was required to provide, ‘‘commercial and managerialiassiz-
tance and information which may be helpful to Boeing’s sales efforts ‘with
customers™. This would show that relationship between R.M.L. and/Boeing
was commercial in nature.

18. Shri Shanti Bhushan has, however, urged that since the agreement
between Boeing and Air India was executed after the Consultant Services
Agreement had expired on April 30, 1987, the claim made by'R.M.L. in the
suit cannot be said to be a claim arising under the said Agreement. We have
. been taken through the plaint of the suit and we afe unable to hold that the

claim in the suit is de hors the Consultant Services Agreement and is not a
| claim arising under the said agreement.

19. Shri Shanti Bhushan has also contended that the suit has been
- filed against Boeing as well as Air Indiaafid that even if the suit is liable to
stayed under Section 3 of the Act it could only be stayed as against Boeing and
it ahou!d have been allowed to proceed against Air India. We, however, find
that Air India was not originally impleaded as a defendant in the suit and was
impleaded as a party only after the \filing of the application of stay under
Section 3 by Boeing.  Even afterthe,impleadment of Air India as a defendant
the main relief in the suit is claimed " against Boeing and Air India has been
impleaded as a defendant only{to Obtain discovery and production of certain

t::u.met_lts_. If the suit « st Bocing has to be stayed under Section 3 of
) Act it is difficult to appreciate how it could proceed against Air India

alone.

: 20. In the eirtumstances, we find no merit in S.L.P. (Civil) No. 20139
4 ©of 1993 and the'game is liable to be dismissed.

. 21. Coming to S. L. P. (Civil No. 121-122 of 1994 which are directed
| against the\judgment of the Division Bench of the High Court dated December
21, 1993, ing aside the order of learned Single Judge allowing the applica-
tion for amendment of the plaint as well as the impleadment of Air India as
defendant, we find that on April 19, 1993, the Division Bench of the High
Court, while admitting Appeal number 295 of 1993 against the order of the
learned Single Judge dated April 5, 1993 rejecting the application for stay of

e gt s~ o
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the suit under Section 3 of the Act, had passed on interim order in the follow-
ing terms :

“‘there shall also be an order of stay of the suit being No. 363 of 1990
[R.M.I.] till the hearing of the appeal.”

22. Inspite of the said interim order the learned Single Judge dealt with
application for amendment and passed the order allowing” the said application
on July 13, 1993. The only contention that was urged before the Division
Bench of the High Court was that the interim order/dated April 19, 1993, did

not preclude the learned Single Judge from “dealing with the application for

amendment and that he was competent to pass-interlocutory orders in the suit,
The Division Bench of the High Court has, however, found that in view of
the said order passed by the Court\on,6 April 19, 1993, the trial Court no
longer had any jurisdiction to prateed\in respect of the suit in any way what-
soever and could not proceed with ‘the hearing of the amendment application
and to allow the amendment .of the plaint. The Division Bench has further
observed that “‘no specific order staying the hearing of the amendment appli-
cation was passed by the, Court for the reason that the Court was granting
stay of the suit itself and\it is not necessary to pass any specific order in
respect of any interlocutory proceeding in the suit.” We do not find any

infirmity in_the said_approach of the Division Bench of the High Court;

S.L.P. (Civil) Nes. 121-22 of 1994 are also liable to be dismissed.

23. Inthe result all the three special leave pctiﬁons filed by the peti-
tioner (R.M.I.)are dismissed. :

(1994) 1 S. C. J. 664
(From the A. P. High Court)
HON'BLE S. MOAHN AND M. K. MUKHERJEE, JJ.

Kranti Swaroop Machine Tools Pvt. Ltd. & Anr. Appellants
Versus
Smt. Kanta Bal Asawa & Ors. Respondents

[Civil Appeal Nos. 5252-5255 of 1993, decided on the 2Tth January, 1984]]

Rent Control—Eviction for default in payment of rent—Andhra Pradesh
Buildings (Lease, Rent and Eviction) Control Act, 1960, Section 7(2)—Suit for
eviction—QOn ground of default in payment of remt—There was only non-
payment of Municipal tax—Rent deed showing that Municipal taxes were
also payable with rent—In the instant case, there was a depésit of Rs. 10,000
by tenant with landlady—This deposit was against jaw—Thus, landlady was
entitled to deduct Municipal taxes from that deposit and in such a situation
question of arrears of rent—Vanishes—Eviction, therefore, illegal.

Under Section 7(2)(a) of Andhra Pradesh Buildings (Lease, Rentand
Eviction) Control Act, 1960, the landlady is forbidden to receive any premium
or other like sums in excess of the agreed rent. [Para 8]

In the instant case, under clause 3 of the rent deed the tenant had
deposited with the landladies a sum qf Rs. 10,000. That deposit was not
to carry any interest. It could be adjusted at the termination of tenancy
towards the rent, light bills and damages which may be found due. This

I o -

(Special appeals dismissed. |
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promotion of : sale of Bocing aircrafts in India. The said agreement was directed against the said judgment of the Division Bzne! I #2 pritasis
initially to be operative till Dcce;nbcr 31, 1986, but by subs:;_qucnt agreement _ ; a Bench of ths High Court.
it was extended till ﬁﬂi{r@"ljl In August, 1987, Definitive Purchase 4. We have hea . :

Agreements for purchiase o iwo aircrafts were executed between Bocing and appearing for R.M.I. a;g gll::: E}laAnu [,Bh‘_‘ﬁi_mn.' the lcarned scnior counsel

Air India, a body corporate constituted under the Air Corporation Act, 1933. learped senior counsel ri N. A. Palkhivala and Shri N. N. Gooptu
: sl : ; : o 4 appearing for Bocing and A ; i

R.M.L claimed- commission from Doeing on the said transaction but Boeing iRt 3 g and Air Indiy reapectively.

refused to-pay the same and thereupon in April, 1990,/ .M. filed aguit ) ' '

[Suit No. 363 of 1990] on the Original Side of the Calcutta High Court aginst

Boeing for the recovery of US $ 17.5 million equivalent to Rs. 10.0}.12.,'?9 .00

by way of comnpensation and remuneration on the basis of the termg of Con-

sultant Scrvices Agreement alongwith other incidental relicfs, |The Consultant

Secvices Agreement contains (in paragraph 10) an arbitration) clausc which

proyides that -‘any controversy or claim arising out ‘ofor relating to this

agrawment, or any breach thereof, which the partiesalidye not been able with

d iligence to seltle amicably, shall be setticds, by\arbitration conducted in

acqgrdance with the Commercial - Arbitration Rules'efithe American Arbitra-

ccio6
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5. We will first take up Special Leave Pelition (Civil) No. 20139 of

1993 which is directed against the judgment dated Oclober 14, 1993, whercby
the application filed by Boeing under Section 3 of the Act has been allowed
and the proceedings in tho suil filed by R_.M.L. have been stayed.

judgment the Division Bench of the High Court has held thatin view of the
definition of the expression ‘foreign award' contained in Scction 2 of the Act,
a suit cannot be stayed under Scction 3 unless the Court is satisfied that the
parties to the arbitration agreement stand in such legal relationship to each
other which can be considered as sgommercial”. The learned Judges have
constructed the word «commercial”® in the light of the decisions of this Court
in Atiabari Tea Co. Ltd. v. The State of Assam and others, 1961(1) SCR 809,
and Fatekchand Himmatlal and others v. State of Maherashira, Ete., 1977(2)
SCR 828, and the Model Law prepared by UNCITRAL and have held that
“'the transaction between R.M.1. and Doeing is commercial and they do stand
in commercial relationship” and, on that view, it has been held that the suit
is liable to be stayed under Section 3 of the Act since the conditions required
to be fulfilled for the application of Section 3 as indicated by this Court in
Renusagar Power Company Ltd. v. General Electric Company and another,
1985(1) SCR 432, are fulfilled in the case.

6. Shri Shanti Bhushan has urged that the learned Judges of the High
Court have erred in holding that the Consultant Services Agrecment between
R.M.I and Boeing is in the nature of a commercial contract. According to
Shri Shanti Bhashan a commercial contract is mercantile in nature involving
sale and purchase of goods and a service agreement providing for rendering
consultancy services cannot be treated as a commercial agreement, In support
of the aforesaid submission Shri Shanti Bhushan has placed reliance on the

i Calcutta High Court in Micopri

S.P.A. v. Sensouci Pvt, Lid., 1982(1) CLJ 511, and the decision of the Bombay
High Court in Kamani Engineering Corporation Lid. and others v. Suciete De
Traction Et. D" Elecfricites Saciel/'es Anyonyme, AIR 1965 Bom 114,
(. "4 .Before ‘e consider the meaning fo be assigned to the word *‘¢om-
we would briefly refer to the terms o the
In the said agreement R.M.I5 has been
in the agreément, it

mercial' in Section 2 of the Act,
agreement between R-M.L and Doeing.
described as ‘consultant’. Under the heading ‘Recitals’,

is stated :

“A. Boeing desires to engage consultant to—

(i) Provide assistance in promoting the_sale within India (the
«Territory) of new Bocing Model 737, 7477957 and 76T type
air craft and Boeing owned used dircrafty, (hereinafter referred
to individually and collectively(as “Aijreraft’) to Customers ;

and
(ii) Assistant Bocing in conclgding contracts for the sale of such
Aircraft. ;
B. Consultant desires toppromofe such sales and render such assis-
tance and representsyhat eansultant has the resources and experi-
= ence necessary to do sowgllectively,”
Qo 8. Under the headinp ‘Agreements’ in paragraph 2 dealing with ‘Service
o of Consultant and Sale of Aircraft’ it is stated ¢

agreement and gtrictly subjeet to the
Consultant shall :

“2.1 During the term of this
limitations of paragraph 3.

_

In the said, £ 1

i

oL Y
& - 4 - '\,’ i
£, 1 .7(5 T rY NE
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(a) use consultant’s " best :"c_gfbru'n 0 promole the sale (as defined
paragraph 2.2) of Aigeralt lo/eustomers ; .

(b) promptly inform !ig{?g wwhenever a Customer is interested in
discussing the Paechase of Aircraft, and at Boeing's rejuest,
arrange to bring Boeing and such customer together for nego-
tiations ;. i ;

(c) provides a;;x__,;t:l_ilturnl._commercial and managerial assistance
and: gn{grmatlon which may be helpful to Bocing's Sales

, ellfortswith Customers. -

(d) ‘weridet such assistance as Boeing may reasonably require in
N cd;:ic!udmg contracts with customers for the sale of Aircraft ;
an

e g <o e
(¢) maintain whatever organisation and resources are reasonably

- necessary for providing the aforementioned services.”
(Emphasis supplicd)

\ 9. .Inparagraph 3 rclaiiné to ‘Representations and Obligations of Con-
sultant’ it is stated : .

3.2 Consultant. shall assume for its own account and shall pay all
cOBts, ;xpenscs_and charges necessary or incidental to Consultant’s
operations hereunder.”

#;nong the ‘Obligations of Boeing’ 45 mentioned in paragraph 4 is the obliga-
on

““(a) to furnish consultant’ from time to time with such promotional
date and other information as Boeing .deems necessary for the

y perlf;ormance of Consultant’s obligations under this Agreement ;
an

(b) to pay Consultant compensation for Consultant’s performance of
thl_s Agreement in the amount and under the circumstances des-
cribed in paragraphs 5 and 8 herein ; provided, however, il any
Customer or any Relevant Government prohibits or limits in any
manner the amount of compensation which may be paid to Con-
sultant pursuant to this Agreement, then notwithstanding any
other provision in this Agreement to the contrary, Boeing shall not
be obliguted to pay Consultant any compensation in excess of such
prohibition or limitation. In no event shall Boeing be obligated
to pay Consultant any more compensation than that specificd in
paragraph 5.

*-10.* In paragraph 3.1 the following provision is made for payment of
compensation to consultant :
s S E :

““(a) an annual retainer in the amount of United States Dollars Four
Hundred Twenty Thousand (U. 8. § 420,000). Such amount
shall be paid to Consultant by Bocing in equal quarterly payments.
Such qunncr[y payments shall be made by Bocing commencing
on April 1, 1986 witl subsequent payments made in  three (3)
muu_\th intervals thereatter ; provided, however, if the date of exe-
cution of this Agreement is less than thirty (30) days prior to ot is
after the date any quarterly payment is due then any such payment
shall be made withun thirty (3U) days aiter such execution date &



M. 1L rendercd consultancy services 10
16 said services were for promoting the sales
7 and 767 types of aircrafts i

rerafts.
rvices, the costs, expenses and charges necessary 0T

serations were t0 be borne by R-M.L

1 India was lo be a commercial \ransaction.
-ndering of consultancy services by R.M.L for prom
-ansaction as consu
ion".
.greement to render consult
n nature and that R.M.L

with each other.
of the Act it has to be borne in mind that the
1o subserve the cause of facilitating internationa!

by providing y
arbitration and any expression Of phrase occurring

consistent with its literal and gramm

Renusagar Power Co. Ltd. v. General Electric Co. and another, 1985(1) SCR
432, at p. 492 and Koch Nevigation
SCR 70, at p. T

trued broadly having regard to the
of international trade today.

commc:c.-uand interc ourse,
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(b) for the sale of each Aireraft made during (he term of this Agree-"

ment an amount in United States Dollars equal to live per cent

(5%) times the invoiced purchase price of such Aircraft as defer-
mined pursuant to the purchase agreement therefor ;

(¢) Compensation 10 Consultant pursuant to paragraph 5(b) for the
Sale of Aircraft shall be reduced by the retainer anount theretolore
paid to Consultant under paragraph 5.1(a) and by any relainer

amounts yet to be paid to Consultant pursuant to said paragraph

5.1(a).

(d) Consultant shall not receive compensation on the sale of any
special equipment 0f training which are not included in the pur-
chase price for such Aircraft, nor on the sparc parts of spare
engines.”
From the terms of the Agreement referred 10 above it appears that
Boeing as an independent contractor.
of new Boging Model 737, 747,
in India and to assist Boeing in the sale of such

While R.M.L. was entitled to payment of compensation for such
incidental to R.M.1L's

11,

afts by Doeing to customcrs
The question 18 whethet
oting such commercial

\tant under the Agreement is not a wgommercial transac-
We are of the view that the High Court was right in lholding that the
ancy services by R.M.L to Boeing is commercial
and Boeing do stand in commercial relationship

While construing the expression wcommercial’* in Section 2
wAct is calculated and designed

1 trade and promotion thereof

for speedy scttlement of disputes avising in such trade through
therein should receive,

atical sense, a liberal construction.” [Sce

12. ltis not disputed that the gale of airer

v, Hindustan Petroleun, 1989 Supp. (X
75). The expression «scommercial’” should, therefore, be cons
manifold activitics which are integral part

13. In the context of Article 301 which assurcs freedomy, of teade,

it has been held :

Orrade and commerce do mot mean merely Arafiic g goods, i. &,
exchange of commodities for money or |, oilier commoditics,
In the complexities of modern  conditions, in  their sweep are
included carriuge of persond and goods, by road, raily air and
- waterways, contracts, banking, insuganee, iransuctions in the stock
xchanges and forward markets, communication of information,
gupply of energy, postal and tclcgraphic.scrvicca and many more
gyictivities—too numerous to be cxhaustively cnumerated which
may be called commercial intercourse.” (Emphasis supplied)

(Atiabari Tea Co. Ltd. v. The State of Assam and others, 1961 (1) SCR
* 809, at p. 874, Shah, 1)

zcio L eb
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i 1 meaning of the: ferm> ¢ ot find any reason for
(~ Heton the basis of the provisiop§ conlained inc'lll?cm El:lz]ol‘ :lﬂesﬁ?;::,%z 2% the
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16. In Kamani Engingehi
for technical “assis i EngingerinCorporation case (su
found that l‘hoa:abtli:lhll:fl;irml °:|‘Eﬁlliﬁcntinn of rail\\(raygri)rurﬁ:lfﬂ;? i
contructydid not invol ! case it wa
or any contracts o the\plainti volve the consultant p 5
) 1 aiftills and sultant into business and
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customers'”. . This-would
N, S sh f h ;
whs colnlrcial in natiire, ow that relationship between R.M.L and Boeing

18, " Shri Shanti B
bween Bocin nti Bhushan has, however, urged that si
Agreement hag eigﬁeé} :nhxi;il v.r;:; rig";f?““d arf,',r th: lé:;‘:scullrll:nigg?rn‘{cm
suit cannot be said to be ; 4] , the claim made b rvices
been take A aclaim arising under the sai Y R-M.L in the
n through the plaint oi the suit and w:s?tr: u?];gl;;clt:nligr;:. Idw;e pave
old that the

claim in the suit |
3 is de hors the Cons
sl : onsulta i
‘c]a:m arising under the said agrecement. nt. Services Agreement and is not a

19. Sbri Shanti B ' '
filed agatnst Bosi nti Bhushan has also contend :
fld against Docing a5 well as Air India and that et e U e
. it should have been-all ct it could only be stayed a : 1able to
that Air India wasn allowed to proceed against Air Indi s against Boeing and
a not originally i ndia. weg howev fi
impleaded as a part 5 y impleaded as a defendant i PEREsy Sad
. Section 3 by BocP y only after the filing of th t in the suit and was
3 : ing, Even after the i & appllcal:on of st
the main relief in the suit i r the impleadment of Ai ! ay under
l $iltis clatmod -axgt y ir India as a defend
impleaded a } against Boci i ; ant
decitiants, ﬁﬁ_d;{:nddpt only to obtain discovor;gar?c?d récfr 1A 8¢ (ot
suit against Doeing has to be szaycpd u;‘(’fé;oé‘coif. ccr;;lin
clion 3 of

the Act it is di 5
algee 3 difficult to appreciate how it could procsed against Air I
" = r India
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the suit under Section 3 of the Act, had passed on interim order in the follow-
ing terms :

“‘there shall al_s'c be an order of alay'.'df the suit being No. 363 of 1990
_ [R.M.L] till the hearing of the appeal.”

22. Inspite of the said interim order the learned Single Judge dealt with
application for amendment and passed the order allowing the said application
on July 13, 1993, The only contention that! was urged before the Division
Bench of the High Court was - that the intcrim order dated April.19, 1993, did
not preclude the- learned Single Judge from dealing with the application for
amendment and that he was competent to pass interlocutory orders in the suit,
The Division Bench of the High Court has, however, found that in view of
the said order passed by the Court on April 19,1993, the trial Court no
longer had any jurisdiction to proceed in respect of the suit in any way what-
soever and could not proceed with the hearing of the amendment application
and to allow the amendment of the plaint. " The Division Bench has lurther
observed that:“no specific order staying the hearing of the amendment appli-
cation was passed by the Court for the reason that the Court was granting
stay of the suit itself and it is not necessary to pass any specific order in
respect of any interlocutory proceeding in the suit.” We do not find any
infirmity in the said approach of the Division Bench of the High Court.
S.L.P. (Civil) Nos. 121-22 of 1994 are also liable to be dismissed.

- 23. Inthe result all the' three special leave petitions filed by the peti-
tioner (R.M.L.) are dismissed. :

(Special appeals dismissed.)
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452.

considered as commmercial

___ (See Part .A.4 and B.1)

| ORDER :— This is an application under-
S. 3 of the Foreign Awards (Recognition &
Enforcement) Act, 1961, inter alia, praying’

for an order that Suit No. 363 of 1990 (R. M. ;ac.n_t%‘wcrc partly executed in Calcutta.

Investment & Trading Co. Pvt. Ltd. v. Boeing:
Company), filed by the respondent be stayed
and for further reliefs. )

?,

dent, R. M. Investment & Trading Co. Pvt.
Lid., was appointed by lhcg?ftiﬁhpcr undera
Consultant Service Agreement dated 1-1-86."
Under the said agreemént, the respondent was :
to be paid on annual retairter and in addition
was entitled to 5% commission for the sale of
each aircraft made during the term of agree-
ment. The'agreement was 10 remain in force
‘ until 31%42-86. Certain provisions of the
i agreement Was subsequently modified and its
termswere extended for alimited period upto
30~4-87. The said arbitration agreement
texpressly provided that the respondent shall

1

|

|

i

| ~\

\ 2. The petitioner’s case is that the respon-
|

i

|

\

NATIONAL JUDICIAL DECISIONS

v.452.1

INDIA: HIGH COURT OF CALCUTTA -5 April 1993 - Boeing Compang L\
v. R.M. Investment & Trading Co. Pvt. Ltd. - )

Effects of an arbitration agreement on judicial proceedings= Matters

inot receiye,_any compensation for sale of
aircraft’ concluded after 30-4-87. Both the
original agreement and the modified agree-

D)

- 3 On 16-7-92, the petitioner came 10

i
Xnow that the respondent has instituted a suit Gy
being Suit No. 363 of 1990 before this Court »
praying for a decree for U.S. Dollars 17.5 S
Million equivalent to Rs. 10,07,12,500/-
being the 5% commission payable under the -
agreement for sale of aircraft. The said suit ~Z
was filed by the respondent in breach of its m
contractual obligation to refer all controver- N
sies or claims arising out of or relating to the s
agreement to arbitration as per Clause 10 of o
the agreement. The furthér case of the
petitioner is that the entire subject-matter of \>2
the Suit No. 363 of 1990 is covered by the AR
arbitration clause in the agreement. ' -
B
=
=
6
=
o
C
i
-

* The text is reproduced fro All India Reporter, CalcuttaSection. p. 184 ff. (1993)
LI

,‘-"
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‘4. In the month of July, 1992 the respon-
dent filed an interim application and by order
dated, 17-7-92'this Hon'ble Court passed the
fglldwing order :— ‘

"“Without prejudice to the rights and
cdntentions of the parties, let the affidavit-in-
opposition be filed by 2-9-92, afffidavit-in-
reply. by 15-9-92 and the matter is adjourned
till 17-9-92. In the meantime, if any payment
ismade by the Air India to the respondent, the
respondent shall retain a sum of 17.5 Miltien
U.S. Dollars with Air India. Libertytis-given
to the respondent to make an application for
vacating this interim order.

The matter is heard in part and.will appear in
the list on 17-9-92.

All parties coneerned to act on a Signcd
copy of the minutes of this order and the usual
undertaking.”

The petitioner took no steps in the said suit
and] or~proceeding and filed the present
application for stay of the said suit, as the
subject-matter of the said suit is covered by
the arbitration clause. The petitioner’s further
case is that the petitioner is ready and willing
to do everything necessary for the proper
conduct of the arbitration and the said suit
should be stayed.

5. The respondent filed an affidavit-in-
opposition and it is stated in the affidavit-in-
opposition that the arbitration agreement is
inoperative in the facts of the case. The
respondent’s case is that the petitioner had
entered into a conspiracy with Air India with

NEW YORK CONVENTION

a sinister object of depriving the respondent
of the compensation receivable by the
respondent in congection with the sale of two
Boeing 747 Alrcrafts, which the Air India
purchasedfrom the petitioner. The Letters of
Intent, were_issued in January, 1987. The
respondentrendered services to the petitioner
by negotiating about the sale of aircraft of the
petifioner to Air India and various steps were
taken on different dates and even after 30-4-
87 several meetings in New Delhi between
1-5-87 and 25-6-87 were arranged with the
representatives of the petitioner and the
Government of India and travel to Hawai in
July, 1987 for the purpose of consulting with
the petitioner concerning the pending
transaction and the respondent had occasion
to go to the Headquarters in Seattle
Washington, for the purpose of advancing the
same. The respondent also attended at the
closing of the definitive purchasc agreements
in Bomby on 7-8-87 and provided informa-
tion, advice and other services to the peti-
tioner at the specific request of the petitioner
in November, 1987. The respondent was
performing the services even after the expiry
of the contract at the instance of the petitioner
and the petitioner consistently reiterated its
intention to pay the compensation rightfully
earned by the respondent upon conclusion of
the sale. The petitioner did not disclose the
letter dated 30-4-87 nor gave any reason for
withholding the payment of the amount of
compensation/commission to the respon-
dent. The respondent, was totally suprised to
see the contents of the letter dated 30-4-87
which is set out hercunder :—

India
Page 14 of 32
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\ 30-4-87 from Air India with the sinister object
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“AlIR INDIA

AIR INDIA BUILDING, NARIMAN
POINT, BOMBAY 400 021

R.N. TATA
CHAIRMAN

April 30, 1987.
Boeing Commercial Airplane Company
P.O. Box 3707,

Seattle,
Washington 98124
US.A.
Attn: Mr. Larry S. Dickenson
Vice President-International
Sales.
Dear Sirs,

Itis Air-India’s policy, as cstablished by the
Government of India, that no contingent fees,
commission or consultancy fees will be paid.
to any agent, consultant, advison, or=fe-
presentative in India or abroad in‘connection
with the sale of the two (2) Modél 747-300
combi and the one (1) Model 747-200
passenger aircraft. )

Your faithfully,
AIR-INDIA
Sd/-
Ratan N. Tata.”

Thereafter thewrespondent addressed a letter
to the Government of India and Mr. C,BL
Gautam, Private Secretary to the Prime
Ministec of India, sent a letter dated 20-6-91
conficrming that there is no policy of the
Government of India as alleged in the letter
dated 30-4-87. The respondent’s further case
isthat the petitioner procured the letter dated

of creating grounds for non-payment of
compensation/ commission to the res pondent
in respect of the sale of the aircraft, the value
whereof is 350 Million U.S. Dollar
approximately. Respondent’s further case is

that there was no policy of the Government of |

India and/or Air India for non-payment of
the consultancy charges. On the contrary, the
respondent was appointed as consultant
under the agreement dated 1-1-86 and the Air
India sent a Telex to the petitioner at Seattle
on 4-12-86 and a subsequent letter dated 9-12-
86 stating that the Government of India has
approved the proposal of Air India for
payment of refundable U.S. Dollar 2,00,000
per aircraft and a resolution for payment of
such deposit was passcd by the Board of

Directors of Air India and the same”
followed by two Letters of Intent dated\é-
87 and 22-1-87. The further case of (he rest
dent is that on 24-4-87 Mr. RatanNs/Tal
Chairman of Air India, cleacly‘stated in
presence of the Managipg-Director, Deput
Managing Director and twoimembers ol t
Board of Directors’ofh Air‘India, that therg
was no intentiog to,prohibit the petitiones
from engaging.whesoever they felt necessary:
and yet thére'was no objection raiscd o,
behalf of Aif India that it was the policy of the:
Air India\thit there should be no advisor of]
constltant and no commission or consullancy’
charges should be payable to the advisor of
consultant and the engagement of the respon-y

dent as consultant was in violation of Air!

India’s policy. The further case of the
respondent is that the petitioncr and Air India’
have practised [raud upon the respondent by’
bringing into existence the letter dated 304
87 and the said fact and/or matter cannot be
the subject matter of arbitration.

6. Therespondent filed an application for:
amendment of the plaint by the Master’s
summons taken out on 13-8-92 and in the said
amendment application the respondent pray-
ed for addition of Air India as party defen-,
dant and has also claimed a money decree
against Air India. The present application
under S. 3 of the Forcign Awards (Recogni-
tion and Enforcement) Act, 1961 was filed on
12-8-92 and the same was made returnable on
14-8-92. The amendment application filed in
the said suit is pending. Itis further submitted
by the respondent that the Hon'ble Court has
jurisdiction and power to compel production
of documents and records of Air India and the
respondent will be in a position to get the
relevant documents produced by issue of
subpoena. In foreign arbitration no subpoena
can be issued on Air India for production of
documents and the respondent will be
seriously handicapped and will be seriously
prejudiced if the arbitration proceeding is
allowed to be held. The expenses involved in
the arbitration proceedings will also be
prohibited and it would be optional for
Reserve Bank of India to release forcign
efshange for conducting the arbitration
proceedings in U.S.A. Witnesses from Air

V.452.3

India particularly Mr. Ratan Tata, the then|ndig
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&pul Managing Director of Aif India and “Not\yiths_lanqipg",;hns‘&'l:iug contiied in
officers of the Erime Ministér's Office who  the Arbitration Act, 1940, or in the Code of

issued the letter will nGt be available as
i ‘arbitrdtion procecdings at
tor will not be able to

ible for the respondent to secure
. M the suit is stayed and if the,
proceedings takes place, then

n
ould

or agreement is incapable of. bein
Jor agreement is incap ﬁ\%,’,s

7. Mr. Roy Chowdhury, learned senior
Counsel appearing for the petitioner, referred
o S.3 of the Foreign Awards'(Recognition
'md Enforcement) Act, 1961 and submitted

that the provision is mandatory and the Court |

shall pass an order staying the proceedings
‘unless the Court\is satisfied that the agree-
‘ment is null and“void, inoperative or
incapable-of being performed or that there is
‘not, in fact, any dispu.e between the parties
with regard’to the matter agreed to be
referred, It is  submitted by Mr. Roy
Chowdhury that so far as S. 34 of the Indian
fAtbitration Act is concerned, there is a
¢ discretion left to the Court for staying the
proceedings. S. 34 of the Indian Arbitration
Act reads as follows :—

. “Power to stay legal proceedings where
there is an arbitration agreement. Where any
‘party to an arbitration agreement or any
rson claiming under him commences any
gal proceedings against any other party to
the agreement or any person claiming under
him in respect of any matter agreed to be
referred, any party to such l(;gal proceedings
‘may, at any time before filing a written
statement or taking any other steps in the
E;ocecdings, apply to the judicial authority
fore which the proceedings are Sendinx to
stay the ﬁ_rocccdings; and if satisfied that there
is no sufficient reason why the matter should
not be referred in accordance with the
arbitration agreement and that the applicant
was, at the time when the proceedings were
commenced, and still remains, ready and
willing to do all things necessary to the proper
conduct of the arbitration, such authoriiz
may make an order staying the proceeshings.

Section 3 of the Foreign Awards (Recogni-
}ic;r and Enforcement) Act, 1961 reads as
ollows : - R

be a complete denial of justice.
as such the, arbitration procecdings -

Civil Procedure, 1908, if any party to an
agreement Lo which Art. Tl of the Convention
sct fogth in the Schedule applies, or any
person claiming through or under him com-

‘mences any legal proceedings in any Court
2 il

any other party to the arbitration

“\agreement or any person claiming through or

under him in respect of any matter agreed to
be referred to arbitration in such agreement,
any party to such legal proceedings may, at
any time alter appearance and before filing a
written statement or taking any other step in
the proceedings, apply to the Court to stay the
proceedings and the Court unless satisfied
that the agreement is null and void, inopera-
tive or incapable of being performed or that
there is not, in fact, any dle;utc between the
parties with regard to the matter agreed to be
referred, shall make an order staying the
proceedings.” ;. ws  snibih ks
It is submitted by Mr. Roy Chowdhury that il
the Court is satisficd that the agresment is not
null and void and operative and incapable of
being performed and the disputes between the
parties are matters agreed to be referred, then
no discretion is left to the Court and the Court
is bound to stay the suit and its proceedings
and while considering application under S. 3
of the Foreign Awards (Recognition and
Enforcement) Act, 1961 the Court will only
sce the agreement containing the arbitration
clause and the statements made in the plaint
and if the Court finds that the disputes raised
in the suit are subject matter of the arbitration
i.e. arbitration agreement, then the Court has
no option but to stay the suit and the
proceedings connected therewith, Itis further
submitted by Mr. Roy Chowdhury that the
Court cannot look into any other provision or
statement or should not and cannol cven
consider the statements made in the affidavit-
in-opposition filed by the respondent. |he
only thing the Court is entitled to look into
and consider is the stalement made in the
plaint. So far as the proposed amendment of
the plaint is concerned, thut has nothing to do
with the present proceedings as by the propos-
ed amendment the respondent No. | is trying
to enlarge the scope of the suit and bring out
some new facts constituting fresh cause ol

action and since the amenigrgtg! application
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has not yet been allowed, the Court should
~not look into the averments made in the
amendment application.

8. Mr. Roy Chowdhury refers to a deci-
sion in the case of Renusagar Power Co. Ltd.
v. General Electric Company reported in AIR
1985 SC 1156. In the said decision it has been
held that the conditions required to be
fulfilled for invoking S.3 of the Foreign
Awards Act are: p

“(i) there must be an agreement to which,
Art. 11 of the Convention set forth ua,ﬁ:‘
Schedule applics;

(ii) a party to that agreement fMmust eom-
mence legal proceedings agar.ns’t another
party thereto;

(iii) the legal proccediﬁ mast “in
respect of any matter tobe referred 1o
arbitration™ in such agreement;

(iv) the appliciﬁéfﬁﬁn stay must be made
before filing the written statement or taking
any other stép+n the legal proceedings;

(v) the. ‘Court has to be satisfied that the
agre is valid, operative and capable of
bcr&cr{ormcd this relates to the satisfica-
ti t the ‘existence and vahduy of the

tion agreement;

, (vi) the Court has to be satisfied that there
are disputes between the parties with regard
to the matters agreed to be referred; this
relates to effect (scope) of the arbitration
agreement touching the issue of arbitrability
of the claims.

It is submitted by Mr. Roy Chowdhury that
the Court has to examine whether these
conditions are fulfilled or not and the
Supreme Court has laid down the principle
that if the conditions are fulfilled, then the suit
should be stayed, Mr. Roy Chowdhury has
relied upon a decision in the case of M/s.
Koch Navigation Inc. v. M/s. Hindustan
Petroleum Corporation Ltd. reported in
(1989) 4 SCC 259 : (AIR 1989 SC 2198),
wherein it has been held by Sabyasachi
Mukherji and B.C. Ray, JJ. that “the award

must be executed as it is and there is no scope
for any addition to any award in executing a_
foreign award but the award to be executed
must be properly construed and given elflect
to. If the award is ambiguous, the Court has

NATIONAL JUDICIAL DECISIONS
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jurisdiction to deter hat it means. ﬂ
this case, the award is not ambiguous. It ig
clear that the costs,of referénce should be paid
by the respondent.charterers and that suck
costs should"be ‘paid as are determined by
agreement between the parties and in case of
failure/of \the agreement by the laxauon.l
Thegé bemg dlsagrcemcnt such and had bcen
taxed'and were placed before Division B

/of the High Court before it pronounced its

judgment. There is no evidence of any delay
of laches on the part of the appellant, as such|
which would discntitle the appellant to such
costs. Under the Act, if an application is filed
[or decree in terms of the award, the Court in
upholding the award ought to grant a dccrz
in terms of the award and not substract any
portion thercof. Since the award directed
costs of appellant’s reference to be paid as iy
mutually agreed upon or as taxed, the
Division Bench of the High Court oufght to!
have passed an order for costs as taxed.”

9. Mr. Roy Chowdhury also relied upona’
decision in the case of Ramji Dayawala &
Sons (P) Ltd. v. Invest Import reported m
AIR 1981 SC 2085, where it has been held lhal

“when parties by contract agree to arrange for
settlement of their disputes by a Judge of their.

choice, by procedure of arbitration volun-

tarily agreed upon, ordinarily the Court must
hold the parties to their bargain. As a

corollary, if a party to a subsisting arbitration,

agreement in breach or violation of the
agreement to rcfer dispute to arbitration
approaches the Court, the Court would not
lend its assistance to such a party and by
staying the suit compel the party in breach to
abide by its contract. When the parties have
agreed to an arbitration by a foreign arbitral
tribunal the case for stay would be stronger
than if there was a domestic. arbitration
agreement. This proceeds on the assumption
‘that parties not only sought and agreed upon
the forum for resolution of dispute but also
the law according to which the dispute would
be resolved. However, this is not an absolute
rule. Granting or refusing to grant stay is still
a matter within the discretion of the Court.
How discretion’would be exercisedlindig@iven

case wauld depend upon Pgigas (i gRggnces.
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entire evidence both of the appellant and
&‘ respondents was in this country; the
Jgontract as a whole executed and carried out
this country, the claim as a whole arose in
this country; the appellant was a company
orporated in this country and the respon-
nt was having its office in this country; and
respondent was not motivated by any
prnciple to have the decision of the foreigid
arbitral Tribunal at Paris but the principal
bject of the respondent was merely to make
more difficult, if not impossible,“for \the
ppellant to assert the claim. Add.to this two
her vital considerations, viz that the cost of

judication that one swould never think of
urring such a huge cost to realise such a
m claimed, apd jthe, restriction on the
availability of foreign éxchange, another vital
levant conSideration. The sum total of all
ese well lestablished circumstances clearly
dicated“that this was a suit in which when
iscretion was exercised on well settled
dicial considerations no Court would grant
of the suit filed by the appellant and the
*had to be refused.” Mr. Roy Chowdhury
s again relied on a decision in the case of
overnor General in Council v. Associated
ive-Stock Farm (India) Ltd. reported in
R 1948 Cal 230, wherein it has been held
at “the legal proceedings which are sought
be stayed must be in respect of matters
hich the parties have agreed to refer, that is

o say, which come within the terms of the
bitration agreement. If a party brings an
ion in respect of any matter not agreed to
referred, the Court has no jurisdiction at all

bb stay the proceedings and the Court will
use a stay. Further the Court will exercise
discretion and refuse to stay the action in
es where an substantial part of the disputes
oes not fall within the arbitration agreement
d cannot be conveniently separated. It is
wever not sufficient to induce the Court not
stay the action to show that only a small
rt of the disputes is outside the arbitration
use. In order to arrive at a conclusion®s to

hether the action is in respect of matters,

yreed to be referred, the Court has to
amine the arbitration clause and ascertain
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its ambit and scopeNt'takes two to make a
dispute. If one party bases his claim outside
the contracts‘ut the other bases his defence
on the contracts the resulting disputes cer-
tainly drise\oit of the contracts.”

10.5 Mt. Roy Chnwdhury has further
relled on a decision in the case of Johurmull
Purasaram v. Louis Dreyfus & Co. Ltd.
reported in AIR 1949 Cal 179, wherein it has
been held that “in consldcrmg the quesuon of
stay of suit, the Court is not entitled to go into
the question as to what is substantially the
nature of the claim. The Court must consider
the suit as it is pleaded and framed. If it comes
to the conclusion that the suit as pleaded is a
suit on the contract or arising out of the
contract containing the arbitration clause
then the suit should be stayed. But if the suit
as pleaded is a suit independent of the con-
tract then the Court has no power to stay the
suit although it is satisfied that the frame of
the suit is merely a means of avoiding the
consequences of alleging the true nature of the
claim.”

11. Mr. Roy Chowdhury further relied on
a decision in the case of L.T.C. Ltd. v. George
Joseph Fernandes reported in AIR 1989 SC
839, wherein it has been held that where in an
application under S. 34 of the Act an issue is
raised as to the validity or existence of the
contract containing the arbitration clause, the
Court has to decide first of all whether there is
abinding arbitration agreement, even though
it may involve incidentally a decision as to the
validity or existence of the parent contract.
The Court has to bear in mind that a
contract is an agreement at law and that it is
for the parties to make their own contract and
not for the Court to make one for them, Court
is only to interpret the contract. The stipula-
tions in the contract have therefore to be
examined in the light of the dispute raised in
the pleadings of the suit. If it is found that the
dispute raised in the suit is outside or
independent of the contract it follows that the
arbitration clause will not encompass that
dispute. However as the parties were free to
make their own contract they were also free to
have agreed as to what mall uld be
referred to arbitragion. {g:tr.ninn
clause is so wide i ageh.1 cd the

P oY
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very validity or othcrwise of the contract on
the grounds of fraud, misrepresentations,
mutual mistake or any valid rcason the
arbitrator will surely have jurisdiction to
decide even that dispute. Two extreme cases
have to be avoided, namely, if simply because
there is an arbitration clause all suits includ-
ing one questioning the validity or existence
or binding nature of the parent contract is to
be referred to arbitrator irrespective of
whether the arbitration clause covered it or
not, then in all cases of contracts containing
arbitration clause the parties shall be deprived
of the right of acivil suit. On the other hand,if
despite the arbitration clausc having included
or covered cx facic even a dispute as'to the
existence, validity or binding nature ofjthe
parent contract to allow the suit Lo procced
and to deprive the arbitrator of his Jurisdic-
tion to decide the question will gocontrary to
the policy and objects of the) Arbitration Act
as embodied in Ss. 32, 33.and 34 of the Act.
Both the extremes haye thereforc to be
avoided. The preper approach would be to
examine the issties raised in the suit and to
ascertaindyhéther it squarely falls within the
compass'ef thé arbitration clause and take a
decisiop before granting the stay of the suit. If
an\issu® is raised as to the formation,
existence or validity of the contract contain-
‘ing the arbitration clause, the Court has to
exercise discretion to decide or not to decide
the issue of validity or otherwise of the
arbitration agreement cven though it may
involve incidentally a decision as to validity or
existence of the challenged contract. Should
the Court find the present contract to be void
ab initio or illegal or non-existent, it will be
without jurisdiction to grant stay. 1f the
challenged contract is found to be valid and
binding and the dispute raised in the suit

- covered by the arbitration clause, stay of the

suit may be justificd. In the instant case
considering the issucs raised, the arbitration
clause and surrounding circumstances and
the part played by the parties pursuant to the
charter party since execution to the modifica-
tion and thereafter till objection raised by the
appellant-plaintif{. we are ol the view that the
learned trial Court did not err in proceeding
to decide the issue ol validity or legality of the
parcnt contract.”

NATIONAL JUDICIAL DECISIONS

‘a,sufficiently close conncction between 1h

12. Mr. Roy Chowdhury also reliedon
decision in the case of Union of India ¢
Promode Kumar Agarwallasseported i}
(1971) 75 Cal WN 767,.wherein it has bect;
held that “the contractcontains an arbitratioa
clause. In so far as the claim is ex-contracts
the claim is clearly ‘within the ambit of tb
arbitration clabse. In so far as the claim i§
under S.70 of the Contract Act, the tran
tions Gut of which the claim arises weny
enteredinto by reason of the contract and arg
seferableto the contract. In any event there }

claim under S. 70 and the transaction covered]
by the contract 1o bring the claim within t
arbitration clause. Merely by pleading thay
the claim arises under quantum or under S.
of the Indian Contract Act, a party cannof}
avoid arbitration.” Mr. Roy Chowdt
further has relied on a decision in the case of
Shalimar Paints Ltd. v. Omprok
Singhania reported in AIR 1967 Cal 372
wherein it has been held that “it is open tothe
Court to decide the question of the validity of
the arbitration clause on an application
S. 34 and to come to the decision, the Courk
has further to decide that there is a va
contract between the parties in which the
arbitration clause is contained. As soon asiti§
held that there is a vaild contract containig
an arbitration clause covering the subject
matter of the disputc in the suit, the claim i
the alternative under Ss.65 and 70 of the
Contract Act becomes nugatory and is of s
consequence. Therefore a party to the dispus
cannot contend that because of the alternati
claim in the plaint made by the other pa 3
the disputes are not covered by the arbitratio
clause, as they are dehors the contract ang
there is no valid contract between the parties.

13. Mr. Anindya Mitra, learned Adve
cate appearing for the respondents submitt
that the provision of $.3 of the Forei
Awards (Recognition and Enforcement) A
1961 is subject to the provision of S.2 of t

said Act, which is as follows:
-

Section2: In this Act, unless there i
anything . repugnant in the subjecinfig

corlext :— Page 19 of 32

V.452.7



V.4

V.452.8

S P

(a) arbitration agreement means a writ-ten
Nrccmcnt to submit present or future dif-
krences to arbitration, whether an arbi-
trator is named therein or not;

(b) “award™ means an arbitration award;

(¢) “court™ means a Civil Court having
jsrisdiction to decide the question forming
the subject-matter of the reference if the same.
Jad been the subject-matter of a suit, but doés
o, except for the purpose of arbitrafion
E«:dings under S.21, include a Smal

use Court; :

(d) “legal representative™ means, a person
ho in law represents the estafe of'a deceased
rson, and includes any persen who inter-
ddles with the estate of the deceased, and,
here a party acts_in ‘= representative
aracter the person™\ofi “whom the estate
olves on the déath.o*the party so acting;

TS | ] & o &
ko (¢) “referefice™\mieans a reference to
Abitration !’

is 'sibmitted by Mr. Mitter' that the
ovision\of S.3 will be applicable only in
Boseicases, where contract is considered as
Qmmercial under the law in force in India.
Hbe present. contract on which the suit is
Mased is arising out of a contract, which is not
I'uubjcc(-mattcr of commerce as per the law in
te in India and as such the application
der S. 3 of the said Act is misconceived and
{ maintainable in law.

14. .Mr. Somnath Chatterjee, senior
unscl, appearing [or the respondents also
bmited that unless the conditions laid down
mS. 2 of the said Act arc applicable, S. 3 of

said Act will not be applicable. Therefore,
® the condition precedent for applying the
ovision of S. 3 the Court will have to be
lisfied as to whether the subject-matter of
bitration is a matter of commerce under the
in force in India, so to say, whether the
saction is commercial or not. " If the
saction is not a commercial one, then the

NEW YORK CONVENTION

service. On the Jopof the agreement it s
mentioned that this i§ a “consultant services
agreement” and in“the recital it is stated that
the objecteofappéinting the respondent was
to assist-the'Boeing Company in concluding
the comtract for sale of their Air Crafts and
underthe-Said contract the respondent was
the\retainer and was entitled to 4,20,000 US
dollars, which, Boeing Company had to pay
10 the consultant. The respondent was ap-
pointed by Boeing Company and had to
establish an office for providing logestic ser-
vice in relation to the sale of product of
Bocing Company and one of the functions of
the respondent was that the consultant shall
use literature, datas and informations fur-
nished by the Bocing Company only for
furtherance of the objects of the agreement
entered into between Boeing Company and
the respondent. Under the said contract any
claim arising out of the said contract for
bréach thereof is to be settled amicably and
shall be settled in Arbitration conducted in
accordance with the Commercial Arbitration
Rules of the American Arbitration Associa-
tion and the said Arbitration proceeding shall
be conducted in English language in Scattle,
Washington, USA by their Arbitrator and the
Award of the Arbitrator shall be finally
binding upon both the parties and enforce-
able in any Court having competent jurisdic-
tion. Mr. Somnath Chatterjee relied on a
decision in the gase of Micoperi S.P.A. v.
Sansouci Pvt. Ltd. reported in (1982) | Cal LJ
511, wherein it has been laid down by Dipak
Kumar Sen, J. (as he then was) that under the
provision of 8.3 of the Act stay of suit was
mandatory, where the conditions laid down in
S.3 were satisfied and the Court had no
discretion in the matter. However, S.2 and
S. 3 of the Act will have to be read together.
The agreement referred to in S.3 has to
involve commercial relationship.  But the
nature envisaged in S.2 of the Act is legal
relationship between. the parties, which must
also be commercial in nature applicable in
Indian law, as otherwise there will be no
application of S. 3 of the said Act. In the said
judgment reliance has been placed on a
decision in the case of Kamani Engineering
Corporation Lud. v. Societe De Traction Et
D" Electricite Socicte Anonyme RgdiRicq in
AIR 1965 Bom 114 ;P@ge:ﬂ@rofuagon of
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the Bombay High Court in the case of Indian
Organic Chemicals Ltd. v. Chemtex Fibres
Incorporation reported in AIR 1978 Bom
106, wherein it has been held that Mr. Dab
(Deb) also cited the two following decisions
of the Bombay High Court — (a) in (6)
Kamani Enginecring Corporation Ltd. v.
Societe De Traction Et. D'Electricite Societe
Anonyme, reported in AIR 1965 Bom 114. In
this case a single Bench of the Bombay High
Court considered S.2 of the Arbitration
(Protocol and Convention) Act, 1937, which
is in pari materia with S. 2 of the Successor
Act, namely, the Foreign Awards (Recognis
tion and Enforcement) Act of 1961 and held
that the same would not apply in the contract
in that case where the subject-matter was only
provision of technical assistance in electrifica-
tion of Railways and thé\diSpute arose in
respect of fees payable for such assistance. In
his judgment the lcatned Judge observed as
follows:

It is difficult\to-find the exact meaning of
the phrase*matters considered as commercial
under the'law in force in India™. Neither side
has beem\able to point out to me any
partictlar law wherein the phrases “commer-
cial” or “matters commercial™ have been
defined. I apprehend that the intent of the
Legislature while using the above phrase was
that in matters of commercial contracts
foreign arbitrations and awards should be
recognised and enforced. Having regard to
the purpose of the Act, 1 have no doubt that
widest meaning must be given to the word
*“Commercial” as contained in S. 2. It is also
important to bear in mind that though in the
preamble the word “contracts™ is used, in the
section the phrase is “relating to matters
considered as commercial.”

ook o ok ok ok ok ook o ok ok ol o okl o ok o ok ok ok o ok o o ok R ok ok

The contract is on the face of it only a contract
fortechnical assistance. The contract does not
involve the defendants into any business of
the plaintiffs. It is not in any sense participa-
tion in profits between the parties. The
remuneration of th: defendants is for that
reason described as “fces” and is only on
percentage basis. By this contract, the defen-
dants refused to be involved into any business

of the plaintiffs and/or any contracts of
plaintiffs. They have scrupulously kept t
selves out of any commercial relations
the plaintiffs. In myview, the contractis m
like a retainer 'or contract that is m
between a Selieitor; a Counsel and
Advocate on the one hand and a client on
other. 1t is difficult to describe such a cont
as commercial. The learned Judge
observed. that S.3 of the said Act of 19
which'is again in pari materia with S. 3 of
Actoof 1961 was not mandatory and
expression “shall” in the said section sho
be construed as “may” and in appropn
cases the Court would be entitled to refl
stay of a suit though the other conditions
the Section might be satisfied. (b)In
Indian Organic Chemicals Ltd. v. Chem
Fibres Incorporation reported in AIR 19
Bom 106. In this case a single Bench of
Bombay High Court construed Ss. 2 and 3
the Foreign Awards (Recognition and
forcement) Act, 1961 and held that for
application of S.3 of the said Act
agreement involved must be a commerg
agreement not as understood in its ordi
sense but by virtue of provisions of law
force in India. The relevant observations
the judgment are as follows:

“The expression occurring in S. 2 is 'l¢;
relationships, whether contractual or
considered as commercial under the law i
force in India’. It, therefore, follows that
only should the relationship be commercig
but such relationship should be ‘considered
commercial under the law in force in India
The use of the word ‘under’, in my opinion, i
deliberate and predicates coverage. It posits
cloak enveloping an act. In legal parlance
word ‘under’ connotes ‘by virtue of. It }
sometimes also translated as ‘Pursuant
The expression ‘under the law’, theref
must mean ‘by virtue of a law for the ti
being in force.” In other words, before prowd
sions of S.3 can be invoked, the agreemes
must be an agreement embodying a relati
ship considered commercial under a prow
sion of law. In my opinion in order to invidia

the provisions of S.3 it is Pa @2%%"32

establish that an agreement is Commercia
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Fll must also be established that it is com-
Imercial by virtue of a provision of law or an
‘operative legal principle in force ir India.”

, - “The question is not as to the import of the
‘word ‘commercial’. The question is, what
“effect should be given to the expression
“*considered commercial under the law in force
“in India.’ There is no running away from the
'fact that the commercial relationship ugder

! Section 2 must be a relationship considered:

. commercial under the provisions of*a law'in

“force in India; The interpretation §Gtighbito be
given by the learned Counsel, if aceepted, will
_render the words ‘under the law in force in
India”. Such an interpretation will have to be
eschewed.™

tis submitted by MriChatterjee that the
"Court will haye td interpret the agreement
and if the Codrt is satisfied that the agreement
is a subject-matter of commercial in law, then
and then only the question of applicability of
Scction, 3 of the said Act would arise and
. while_interpreting the agreement the Court
will apply the provision of the Indian law and

willnot take into consideration the provision

of the American law, though under the con-
tract the. Arbitration proceeding is to be
governed by the American law. Mr. Chatter-
Jee has relied on the Condilions (iii) and (vi) in
paragraph 51 of Renu Sagar’s case (AIR 1985
SC 1156) (supra) and submitted that the
disputes between the parties are not covered
by the Arbitration agreement. The letter of
Mr. Ratan Tata dated 30-4-87, which is the
sheet anchor of the petitioner for non-pay-
ment of charges and/or remuneration of the
respondent No. |, cannot be a subject-matter
of Arbitration, as the same was procured by
the petitioner and itis further pointed out, the
said letter has no reference number and came
into existence mysteriously. It is further sub-
mitted by the learned Counsel appearing for
the respondent thatin cach and cvery letter of
Air India there is reference number with*HQ'
etc., but in the letter in question, which is
dated 30th April, 1987, there is no refeggnce
number. The body of the letter is set out
hereinbelow : —

“It is Air India’s policy, as cstablished by
the Government of India, that no contingent

NEW YORK CONVENTION

fees, commission ‘or consultancy fees will be
paid to any agent;“Consultant, advisor or
representative-in, India or abroad in con-
nectiony/With ‘the sale of the two (2) Model
747-300icombi and the one (1) Model 747-200
pasSenger aircraft.”

[t\is again submitted by Mr. Chatterjee that
while considering the claim of the respon-
dents the Court will have to consider the
service rendered by the respondent No. I as
consultant for Bocing Company.

Admittedly the consultancy service was ren-
dered cven after the expiry of April, 1987. In
July, 1987 the respondent No.l arranged
meeting at Hawai and thereafter on different
dates the respondent No. | rendered service as
a consultant at the instance of the petitioner.
So the services rendered was not only within
the period as stipulated in the agreement but
also beyond the period stipulated in the
agreement and as such the same cannot be the
subject-matter of arbitration.

15. Mr. Chatterji relied on a decision
reported in AIR 1986 Cal 45 (Josef Meisaner
GMBR & Co. v. Kanoria Chemicals & Indus-
tries Ltd.) where in it has bcen held that
agreement between an Indian Company and
foreign firm for supply of technical knowhow
and expertise by forcign firm to Indian
Company in exchange for payment of *fee” not
a commercial transaction within the meaning
of Section 2 of the said Act. It is submitted by
Mr. Chatterji that in this act unless the
context otherwise requires foreign award
means an award on difference between the
persons arising out of the local relationships
whether contractual or not considercd as
commercial under the law in force in India.
The present agrecement which is the subject-
matter of the suit is an agreement for
rendering services by the respondent No. 1 to
the Boeing and it cannot be said that it is a
commercial transaction but it is a personal
service rendered by the respondent No. | to
the Boeing. From the letter dated 30th April,
1987 issucd by Mr. Ratan Tata it would be
clear that the said letter \Vil.j issued frau-
duiently and is an outcome of RAIBus piracy
hetween Air IndiPage BRigf-3Rrom the

letter given by the Sceretary to the Primy
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Minister it became clear that there was no
policy of Government of India and as such
there is no basis and/or foundation of the
policy of the Government of India and/or Air
India as stated in the said letter of Ratan Tata.
Furthermore, the lctter is of very suspicious
character having no reference number and for
that the respondent filed an application for
production of certain documents. Mr. P. K.
Mullick, counsel appeared for Air India and
Mr. Naranarayan Gupta, the learned Advo-
cate General appeared for Ratan Tata. The
only object of the appearance of the lcarned
Counsel for Air India and Ratan Tata was to
resist from any order being passed for producs
tion of any document including the letted
dated 30th April, 1987. The whale matter
cannot be adjudicated without theysaid letter
and the authenticity of the content$ 6f'the said
letter and it is submitted by Mr. Chatterji that
the same cannot be the subjéct-matter of
arbitration and is outside, the scope of the
agreement. The leafied\counscl appearing for
the respondentdlsoweferred to page 21 of the
Affidavit-in.opp0sition i.e. letter dated 22nd
July, 1986.wherein the respondent No. | is
described “as the consultant of Boeing
Company in India with respect to sale of
BCAGC Air Craft. That the letter of consign-
ment was issued in January, 1987 and the said
fact’ will appear from the letter dated 1lth
January, 1987 appearing at page 27 of the
Affidavit-in-opposition. The resistence on
payment is made by Boeing on the ground
that there was a Government policy and/or
policy of the Air India which prohibited
payment of any consultancy charges to the
respondent No. | as to whether there was any
such policy to that effect was actually in
existence so far as Union of India and/or Air
India is concerned, the same cannot be the
subject-matter of arbitration and is beyond
the scope of arbitration. The learned Counsel

appearing for the respondent also referred to’

paragraph 11 of the plaint which is sct out
hereinbelow :

“11. Further and/or in the alternative, the
plaintiff provided substantidl consultancy
scrvice to the defendant at its request not

V.452.11

intending to do so gratuituously.bothi duri
the currency of the said agreeiment) till 30th
April, 1987 and thereafter, The defendant has
received substantial benefits\from the said
consultancy service provided by the plaintifl
for which the defepdant is liable to compen-
sate and remunerate\le plaintiff. The plain‘-q,
tiff rcasonably assesses such compensation
and remunezation at US 17.5 million aquivad
lent to Rapee,10,07,12,500.”

The adjudi¢ation of the said dispute as stated
in'the*plaint cannot be the subject-matter, of
arbilration and is outside the scope of the
arbitration clause. Furthermore, statements,
are made in para 4(x) and (xi) of the affidavit-
in-opposition stating that the respondent
No. | arranged several meetings in India
between Ist May, 1987 to 25th June, 1987 and
as such the contract did not expire with the
expiry of 30th April, 1987 and the steps taken
by the respondent No. | as consultant of the
petitioner at the instance of the petitioner are
stated in those paragraphs and those fact
show that various services were rendered even
after the expiry of 30th April, 1987 and in the
affidavit-in-reply there is no specific denial
about the said statement. Therefore, the said
facts goes uncontroverted. Therefore, the
services which were rendered even after the
expiry of the alleged written contract and the
consultancy charges payable therefor cannot
be a subject-matter of arbitration. The
learned counsel of the respondent relied on a
decision reported in AIR 1949, Cal 179,
(Johurmull Parasram v. Louis Dreyfus Co.
Ltd.) and submitted that it has been held that
the claim based on tort and an implied
contract cannot be a subject-matter of
arbitration. It is submitted by Mr. Mitter,
learned Advocate appearing [or the respon-
dent that while deciding the application under
Section 3 of the sid Act, the Court will
consider not only the plaint but all documents
and facts which will be placed before the
Court. 1f the statements made in the affidavit-
in-opposition are not considercd by the Court
as submitted by the learned Advocate for the
petitfoner, then there was no necessity for the
Court for giving dircction for filing Affidavjlt-
in-opposition and thereafter to fileareply a

pdia
thercafter to fix the matter folRagen3iof 32



V.452.12

Rubmitted by Mr. Mitter that while disposing
of the application the Coul_'i must look into

then will come to a finding. The learned
Advocate for the respondent relied on g
decision reported in AIR 1978, cCal 19,
(Alliance  Jute Mills Co. v, Lalchand
Dharamchnnd) wherein it has been held that
the Court is empowered 1o look into the plaitit
and petition, affidavits, papers angd dacu-
ments connected with the application in ordef
to find out whether the subject-ntter of the
suitis within the scope of the Arbitrivgjon Act.
is empowered lo.loek into the
pleading to find out if the ofiginal agreement
containing the arbitratjon Clawse has been
superseded by the subsequent agreement as
pleaded.

16. Itis submitted'by Mr. Aninda Mitra,
learned Advocaté appearing on behalf of
RM.L, respondent, that the respondent
under the agreement was to provide cultura]
and cogitmescial as also managerial assistance
and gnformation which may be helpflul to
Boeing’s customers and for rendering assis-
tance as Boeing made reasonably require in
toneluding the contract with the customers of
Aircrafts, The compensation payable to the
respondent under the sajgd agreement, was
two fold, firstly annual retainership payable
in quarterly instalments and secondly on sale
of" aircrafts with the entire transaction
between Boeing and Air India was matured
because of (he consultancy services rendered
by the respondent, R.M.1.. und ultimately a
formal agreemen was cxecuted on 7th
August, 1987. Boeing in respect of getting
benefit of the consultancy services rendered
by the respondent in terms of the suid agree-
ment failed and neglected to make payment to
R L in terms of the agreement and
R.M.1. was: compelled to institute o suit
being No. 363 of 199¢ in this Hon'ble Court.
At that point of tjme i.e. when the suit was
filed, R. M. I Was not aware of (he existence
of the alleged letter dateqg 30th April, 1987 nor
R. M. 1. was aware of the collusionand
conspiracy between the Boeing and Air Indi,
in defrauding the R. M. [,

I7. 15 further submin, o by N Afigen
that the disputes which are to be adjudiculed

be decided as to whether the R. M. | has
rendered Consultancy services even after 30th
April, 1987 and because of the said services
rendered by R, M. I, Boeing has recejved the

- benefit of (he contract between Boeing and

Air India that js though the period expired
but at the instance of Boeing and Ajr India,
R.M.I. was rendering consultancy services for
which the benefit has been derived by the said
parties,

18. It is submitted by Mr. Mitra that the
case of fraud and conspiracy has been made
by the R. M. I. in the A[ﬁdavit-in-opposition
(paragraph 4 to 12), the said averments have
not been denied by Boeing. The Boeing has
deprived R.M.I. from getting their remune-
ration for the services rendered by setting up a
letter dated 30th April, 1987 signed by Mr,
Ratan Tata to the Bocing. The said letter on
the face of which Suggests that the same was
procured and cannot be genuine. The said
letter has no reference number. The said letter
does not contain
beneath the signature of Mr. Ratan Tata, The
said letter does noy contain any reference to
any enquiry or any letqer from the Boeing,
The 30th April, 1987 was the last date of
validity of the agreement between R. M. |.

and Boeing, no explanation has been given,

nor any facts has been Suggested as to what

are the facts which suggest that the lee| r was
procured for the purpose of dcf:fﬂgﬁﬁg the
R.M.I1.. Mr. Ratan 'i'aﬁa'ge'lmmf?%ulivc
Chairman of Air India and the letter dated

any seal of Air India,




N

®

.\ ascertain as to whether . the
L N
\ *\\
\ 4

NATIONAL JUDICIAL DECISIONS

30th April, 1987 was signed by Mr. Ratan
Tata in respect of this transaction and all
other letters are signed by the Deputy Manag-
ing Director. Mr. Mitra referred to the letter
dated 10/17 August, 1987 wherein the Air
India asked Boeing to take suitable action in
the matter of agency appointments for all
luture dealings. The said letter is annexed at
page 41 of the Affidavit-in-opposition. It is
submitted by Mr. Mitra had the letter dated
30th April, 1987 was really issued on the said
date, then why a letter dated 10/17 August,
1987 was given by Air India?

19. R.M. L filed an amendment applica-

tion in the suit to incorporate the ,'adgitimal
facts and also the facts and circumstances
which would show the collusion, and con-

- spiracy between Air India ‘and"Boeing and

have also prayed that the Alr India be added
as a party to the sbit and the notice of
amendment was givem\prior to the notice of
the present staytapplication.

20. 1§ submitted by Mr. Mitra that the
dispuch the parties should have been
statedil petition under Section 3 of the
Aét of 1961 and the petitioner should have set

he dispute in the stay petition, as other-

:ce this Court will not be in 2 position to
disputes are
covered by the Arbitration Agrecement.

It is submitted by Mr. Mitra that the
judgments referred to by Mr. Roy
Chowdhury, learncd Advocate appearing for
Boeing, arc under Section 34 of the Arbitra-
tion Act. Mr. Mitra relied upon sixth pre-
conditions of stay which is laid down by the
Hon'ble Supreme Court in Renusagar’s case.
Therefore, it is incumbent duty of this Court
to be satisfied, before granting stay, that there
are disputes between partics with regard to
the matters agreed to be referred. 1t is further
submitted by Mr. Mitra that interlocutory
proceeding cannot be stayed. The amendment
application filed by R. M. L. should not be
stayed Mr. Mitra in support of his agrecement
relied upon several decisions reported in AIR
1987 Bom 226 (Vashdev Bheroomal Pamnani
v. M/s. M. Bipinkumar and Co.), AIR 1928
Cal 256 (Surendra Kumar Roy Chowdhury v.
Sushil Kumar Roy Chowdlury), and (1948)

Y 4

3 Cal WN 45 (Chihedilal Haffniasv. Brl
over Limited.). Mr. Roy Chowdlry relied
on a decision rcported in, AIR 1981 SG
p. 2085 at page 2094 wherein it has been heid
that the party who is in breach of the arbitra-
tion agreemen intitees an action before the
court the bufden would be on such party 1d
prove why.thie stay should be refused. It is
submitfed by Mr. Roy Chowdhury that the
R. therplaintifl is to show why the stay

uld Bé refused and in the instant case the

R.M:1. has miserably failed to discharge this

- pﬁﬁs. It is submitted by Mr. Roy Chowdhury

{hat from the averments made in the plaint
and the stay petition the two disputes arise
which are as follows:

(i) Is the plaintiff entitled to receive any
commission/ compensation as claimed in the
plaint?

(i) Was Boeing justified in refusing to pay
such commission/ compensation in spite of
repeated demands from R. M. L1.? ‘

20A. It is submitted by Dr. Tapash
Banerjee appearing for Boeing that on practi-
cal considerations and also for considering
the stay application under Section 3 it is not
necessary for this Court to consider the
definition of ‘Foreign Award’, requiring the
agreement to be commercial to bring an
award within the definition. It is submitted by
Dr. Banerjee that at this stage of considering
stay application the Court is not concerned
with the future, viz., the post award stage
because if the suit is stayed it is possible that
the plaintilf may not refer the dispute to
arbitration at all in which event there will be
no award. If the plaintiff goes to arbitrationin
the chosen forum in Washington but does not
succeed in getting an award in which case also
there will be no occasion for enforcing any
award and to consider whether the award isa
Foreign Award or not, and if an award is
passsed in favour of the claimant it is possible
that the respondent may pay all the awarded

Jamount in which event there will be no

occasion for enforcing the award. it is further
submitted by Dr. Banerjec that if the award is
enforced in U.S.A. under the Americqp

against the assets and proj |?§:§0é%c§ﬁg%

dant which arc admittc
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'ueslion whether the award is a ‘Foreign
Award’ within the meaning of the definition
laid down in section 2 of the Foreign Award
Act will not arise. Tt is submitted by Dr.
Banerjee that at this stage it is absolutely
academic and theoritical to enter into the
question and as such this Court should not
consider the provisions of Section 2 while
disposing of the application under Section 3
of the Act. Itis submitted by Dr. Banerjee that
the Supreme Court in the judgment in Atia-
bari’s case reported in (1961) 1 SCR 809 :
(AIR 1961 SC 232) has held :

““Trade and Commerce donot mean merely
wraffic in goods, i.e. exchange of commodities
for money or other commodities. In the
complexities of modern conditions, in their
wide sweep are included carriage of person
and goods by road, rail, air, waterways,
contracts, banking, insurance, transactions in
the stock exchange and forward markers,
communication of information, supply of,
energy, postal and telegraphic services and_
many more activities — t00 numerous 19 be
.exhaustively enumerated-which may be cal-
Jed commercial intercourse...... every-segu-
ence in the series of operations whieh eonsti-
tutes trade OF COMmMETCE iS ARk actlof trade or
commerce and burdens or impédiments im-
posed on any such steps are restrictions on the’
freedom of trade, comimeree and intercourse.
i Articles 302,308, 304 and 305 which
will presently advert to, make it abundantly
clear that the freedom contemplated was
freedom of tradey commerce and intercourse
in all (their, varied aspects inclusive of all
activities which constitute commercial inter-
cdurse ..2-....(emphasis added.)”

Ttds submitted by Mr. Roy Chowdhury that
as per terms of the agreement the Boeing was
pot under any obligation to pay compen-
sation/ commission prohibited by any policy
of requirement of the Government or of the
customs. The original agreement Was modi-
fied and extended till 30-4-87 within which
date the sale must take place so as to entitle
R.M.L to claim compensation. The ad mitted
fact is that the purchase agrecment was
executed between Bocing and Air India on
Tth August 1987. Therefore, R.M.1. is not

by t,,hi's Court,
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entitled to any amount. I s hwed by
Roy Chowdhury that the whole of the claim
in the suit was being disputed by Bocing and
all the disputes being referrable to arbitration
the suit as a whole is liable 1o be stay ed. 1tis
submitted by Mry. Roy Chowdhury that this
Court is to look into the plaint and theé
application under Section 3 and no piher
document and if the Court was frec W look
into any and every document and yoeaysider
any and every new allcgation made gainst
the defendant-applicant at this stage the
plaintiff could always rend@Fth@arbitration
agreement nugatory by/making (resh allega-
tion or by raising new disputes unconnected
with the suit as/fgamed or the arbitration
agreement. S0 far as\the allcgation of fraud,
conspiracy joF.collusion as the plaintifl has
attempted tobring in the alfidavit-in-opposi-
tion so thatthe matter may be taken out of the

arview. ‘ol arbitration and the said fact
should,not be looked into and / or considered
it is submitted by Mr. Roy
Chowdhury that for the purposc of disposal
of section 3 application the Court must con-
fine itself to the plaintand plaint only and the
Court should not take into consideration all
the other facts stated in the affidavit-in-
opposition. The plaintil{ took out an appli-
cation for amendment of the plaint and the
said amended plaint was filed on 13-8-92
which clearly shows the malafide intention of
the plaintiff to take the dispute between the
parties outside the ambit of arbitration
clause. It is submitted by Mr. Roy
Chowdhury that the purpose of alfidavit-in-
opposition is not and cannot be to enable the
plaintiff to raise disputes or to make fresh
allegation for which there is not the sligntest
basis in the plaint.

21. Mr. Naranarayan Gooptu, the learn-
ed Advocate General appeared for Air India
and Mr. Pradosh Mallick appeared for Ratan
Tata. Both of them are not patties to the
application. R.M.L took out a Notice of
Motion for a direction upon Air India and
Ratan Tata to producc certain documents
and the learncd Advocate General appeared
for Air India and Mr. P. Mallick appeared for
Ratan Tata for opposing the said Notice of
Motion.

India
Page 26 of 32
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22. On or about 28th August, 1992, RMI
took out an application (Notice of Motion)
alleging fraud against Air India as also con-
spiracy and collusion against Air India and
praying for, inter alia, the following :

(i) “Anorderdirecting Air Indiato statc on
affidavit the circumstances which caused
issuance of the said letter dated 30th April,
1987 being Annexure ‘A’ hereto and give
particulars with regard to Government Policy
relied upon in the said letter:

(i) Direction upon Mr. Ratan Tata the
erstwhile Chairman of Air India to staté on
affidavit the circumstances which caused the
issuance of the said letter dated 30th April,
1987 and to give particulars of ¢the_ Govern-
ment policy relied upon in theSaid letter.

(iii) An order directing-the‘tespondent to
produce or caused to belproduced the docu-
ments and papers refertedte’in paragraph 34
of the petition.

(a) original offer Submitted by the respon-
dent;

(b) Final'\prie¢ at which order was passed
(c) fina] price after escalation at the time of
delivery of*each aircraft;

(d) Cost sheet at the time of original offer
being the basis of the offer:

(e) minutes of meeting held on 24-4-87;'

(f) Notes on Discussions held by Mr.
Clancy representing the respondent with the
petitioner;

(g) details of meeting held by Mr. Dicken-
son of the respondent and Mr. Ratan Tata
Chairman of Air India both in and outside
India.”

The said application was opposed by Air
India by filing affidavit-in-opposition. It is
submitted by the learned Advocate General
that Air India is not a party in the proceeding
or in the suit. No relief is claimed against Air
India. The suit relates to a dispute between the
Boeing and R.M.I. and Air India is in no way
concerned. Air India has been unnecessarily
sought to be dragged into a litigation in
regard to a claim by the respondent against

the petitioner, for which R.M.1.Jhas filed o
suit being suit No. 363 of 1990 against the
Boeing. No relicf is cfgimed therein againg
Air India. There isgfioeatse of action againg
Alr India reluting %0 the said agreement ang
the applicatigh %, misconceived and ngy
maintainable. Tags further submitted by the
learned Adyogate General that this Court has
no jurisdicuon to entertain the applicatioy
agains Aie India in view of the-fact that Ay
ladia isnot a party to the proceeding. Itis
Subniitted by the learned Advocate General
that R.M.L hus taken out an amendment
dpplication and in the said amendment appli
cation a praycr has been made for adding Air
India as a party defendant and several new
allegations of fraud, collusion and conspiracy
have been made against Air India and the
Boeing and the said allegations are based on
documents for which the discovery appli-
cation was moved in the present proceedings.
It is also submitted by the learned Advocate
General that as a matter of public policy the
issues sought to be ruised against Air Indiaas
indicated carlier with a view to unnecessarily
dragging Air India into the disputes between
the Boeing and R.M.1. should not be allowed
because India’s commercial credibility in the
field of global trade and commerce would be
serious!y jeopardised and the foreign partices
would be wary and reluctant to deal with
India parties. This would spell disaster fora
developing country like Ind.a which is trying
to establish a firm foot-hold in the inter
national market.

23. | have carelully considered the facts
and circumstances of this case. The point
would be decided by this Court is, as to
whether the suit filed by R.M.I. should be
stayed b duciding the prayer for stay. The
petitioncr ©.¢. Boeing will have to be satisfied
that the subject-matter of the-suit ie. the
agreement between Boeing and R.MUIL isa
commercial ugreement. The question of stay
of suit will arise provided the agreement upon
which the suit has been filed is a commercial
agreeMent and tultils  the  conditions of
Section (2). So far as the contract betweea

R.M.1. und Boeing is concerned, R.M.L isuWndia
render the personul service 1o (PoBe27Hf 32

the representative of the Boving and will get
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emuneration as stipulated under the con-
act. The case of the Boeing is that Boeing is 4
ganufacturer of Aircraft and to have office in
.ich and every country of the world is ver)
cpensive that is why Boeing enters into the
Ccontract with various partics and pays for
heir establishment charges and the said par-
¢y, render service, for and on behall of
Bocing by securing parties and also explaip=
ag as to why Boeing Aircraft should be
werative and will also explain to the partics
sbout the particulars of the Boeing Aireralt
od will answer all requisitions S0\ 10 say,
«ting, for and on behall of*Boeing. 1n the
nstant case R.M.1. was appointed to render
ervices for the purposes.of SeCuring partics
‘or Boeing Aircra{pand Air India purchased
Boeing Aircrafls, S6“the only and main
question to be decided is whether the services
endered by RuMdl. for and on behall of
Boeing undenthe agreement is a commercial
areerient, No doubt the agreement for sale
spdor deed of sale is a commercial transac-
Gor but in the instant case R.M.1. did not
purchase anything nor Boeing sells anything
<% R.M.L. But RM.L rendered logistic
«ervices to Boeing only. R.M.1. had no auth-
ority to represent Boeing or make any
-ommitment on behalf of Boeing. From the
reading of the agreement it is clear that it was
4 personal service which was to be rendered
by R.M.L. In disposing of the application
under Section 3 of the Foreign Award (Re-
cognition & Enforcement) Act, 1961, the
Court will have to be satisfied as to whether
‘he subject-matter is a maticr of commerce
snder the law in force in India that is to say,
whether the transaction between the parties to
‘he agreement. is 2 iransaction of commercial
naure, 1f it is not 2 commercial transaction
‘hen the provision of Section 3 will not be
spplicable. From the agreement it is clear that
R.M.I. was to render consultancy services for
and on behalf of Boeing and 'or rendering
.uch services R.M.1. had to pay original fees
and R.M.I. had to establish an office for
aroviding services in relation to sale of the
aroduct of Boeing Co. and was required to
render consultation with the parties including
Air India by using literature, data and other
aformations furnished by the Boeing Co.

NEW YORK CONVENTION

Section 2 of the said Act contemplates a legal
relationship between the parties which must
be commercial ifi “nature and applicable in
[ndian Law. Fom the facts disclosed in the
proceeding iis clear that the consultancy
seryiCes, wis rendered even after the expiry
April, 1987. Under the Contract the service
was 10 be rendered up to April, 1987 and
M. 1. was to receive remuneration fee. 1{the
gale is concluded through the consultancy
services of the R.M.1L. within on or before 30th
April, 1987. ILappears that even in July, 1987
R.M.l. arranged a meeting at Hawai and also
rendered services as Consultant at various
places. So in the instant case the service was
rendered within the time stipulated under the
Contract and even after the expiry of the time
25 mentioned in the contract 50 to say, the
consultancy service was rendered by R.M.L
even after the period under the contract. SO
fur as the contract between Air India and
Boeing is concerned i ¢. a contract for sale and
as such the same is a commercial contract but
so far as R. M. 1. and Boeing is concerned,
R.M.1. has rendered personal services to the
Boeing before Union of India and/or Air
India and the same appears 10 be a service of
pure personal nature and cannot be said to be
4 commercial contract. The Boeing’s main
defence is the letter dated 30th April, 1987
issued by Mr. Ratan Tata. Ratan Tataisnota
party to the proceeding. Only a notice of
motion was issued upon Air India and Ratan
Tata for production of certain documents.
However, Air India and Ratan Tata engaged,
their respective counsels. The object was 10
resist the production of ducuments, however,
at the long last, the learned Advocate appear-
ing for R.M.L did not pursue for production
of the documents in the present proceeding
and argue the application under Section 3 on
merit. Boeing has resisted the claimof R.M.L,
mainly, on the basis of the letter issued by Mr.
Ratan Tata dated 30th April, 1987 wherein it
s stated that as per the policy of the Govern-
ment of India and, or Air India, no commis-
sion is to be paid. The learned counsel appear-
ing for R. M. 1. has challenged the letter dated
30th April, 1987 issued by MygiRatan Tata
and submitted phagéhggcbt%?vas issued
c

fraudulently and is an outcome O onspiracy
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between the Air India and the Boeing. The
learned Counsel also referred to the reply of
the Sccretary to Prime Minister of India
wherein it was stated by the Secretary for and
on behalfl of Primec Minister of India that
there is no basis and/or foundation of the
policy of the Government of India and/or Air
India as stated in the letter of Mr. Ratan Tata.
The disputes between the parties i.e. R.M.1L
and Boeing cannot be adjudicated without the
original letter dated 30th April, 1987.

24. Boeing resisted payment on the
ground that there is a Government policy and
the policy of Air India prohibited payment of
any consultancy charges to R.M.L Wis diffi-
cult to decide or adjudicate the ‘disputes
between the parties as the existemeesof such
policy is not exactly known A he likelihood of
existence of such a policy-s igell in question
as it is very strange that the)Government of
India and/or Air India“wetld have framed
policy for purchase/sile of 2 or 3 Aircrafts in
question only.

25. The authenticity of the letter of Mr.
Ratan Tatads sell in question as thecopy of
the letter which, was produced before the
Court 1% without any reference number and
withoutrany office seal. The-Court is reason-
ably apprchensive about the existence of such
policy and particulacly the letter in question.
The Court is however not inclined to go into
such aspects and they will have to be exam-
ined in greater detail later.

26. Itissubmitted by Mr. Roychowdhury
that this Court should only look into the
statements made in the plaint and the applica-
tion under Section 3 of the Act. The Court
should not consider the other facts stated in
the affidavit-in-opposition. Various judg-
ments have been cited and elaborate argu-
ments were made by the learned counsels
appearing for both the partics. After con-
sidering the various submissions made by the
learned counsels this Court is of the view that
when an application is filed before the Court
and the Court has given direction to [ile an
affidavit-in-opposition and an affidavit-in-
reply thereto, it would be the duty of the
Court to look into the pleadings. The facts
and circumstances which have been brought

before the Court by the respectivie parties in
their affidavites, should be appsepriately con-
sidered by the Cousl, ‘Persuant to the
direction of alfidayst=in=gpposition and reply
to be filed, the Court cannot look into the
statements madesin“the petition in isolation,
without corsidering the allidavit-in-opposi-
tion and reply.

27¢ Certain new facts are sought to be
introduced in the plaint filed by R.M.1. and
ReM\ 1. also made a prayer in the amendmen’
petition lor adding Air India as a party. But
the stay order has been passed by this Count
before the stay application for amendment
was disposed of. As a result, the amendment
petition is awaiting final adjudication and as
regards the Court is concerned, this Court is
not inclined to anticipate as to whether an
application for amendment would be allowed
and/ or disallowed. The recent trend of deci-
sion 15 however to allow the amendment,
unless a serious prejudice is caused to the
other side. In the instant case written state-
ments have not been filed and it is submitted
by the learned Advocate appearing for R.M.1L
that the application for amendment is
pending for disposal before Justice Ajit
Kumar Sengupta. This Court is not inclined
to consider the statements made in the
amendment petition.

28. Inthe amendment petition fraud and
collusion has sought to be added in the plaint
and various lacts of fraud and collusion,
between Boeing and Air India has sought to
be introduced. So far as this Court is con-
cerned, this Court has not considered those
facts but the Court has taken into considera-
tion the facts which have appeared in the
aflidavit-in-opposition filed by R.M.1.

29. The Court has duly considered the
statements made in the affidavit-in-opposi-
tion and also reply filed by Boeing thereafter
and the submissions of Mr. Somnath Chatter-
jee and Mr. Aninda Mitra learned Counsel
apgearing for R. M. L. on this point is
substantive.

30. 1t appear as that services were dendia

dered by R. M. . even atlclp(;ygét' glﬁrbz
o

period and as such services rendered aftert
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P~ Joc! —d stipulated in the agreement will not be

Sl - spet-matter of arbitration. Therefore,in
ik Lawdicating disputes between parties it will
Lo 3 —.e¢ 10 be decided as to whether any service
e « rendered after April, 1987 and whether
., . ~ec  asag has obtained benefit of such service
‘;.ici-‘”fjd _adered by RAMLLL Tt will furthe; have to be
- ecte) —asidered if R. M. L. was entitled to the
CpasiE _muneration for such service rendered dur-
e

,gthe period of contract and also beyond the
2 -#od under contract. The entire matter

i " - .
' _.anot be a subject-matter of arbitration.

(e
i 3. Another principal aspect of the mat-
faqs that Boeing was to render 5% commis-
s yon out of the sale procedes to R.M.L. The
<qd 5% is a big amount as the sale comprisgs
{ crores of rupees.

32. This Court is reasonably apprehen-

5 .« € .icabout what payment Air India hds inTact

et —3de to Boeing. Air India being & Govern-

e’ et of India Company, the money paid for

? furchase of Aircrafts, ar€™tn effect public

i~ money. In disbursing payment of such money

+ e Air Indiais accotmtable to this Court and

2 aerycitizen at lafge?On a true interpretation

. ¢ F  #Fundamentalight'granted by the Consti-

+#  =iion, disbursément of public money should

b+ =« done With public knowledge. Air India

s should ave brought specific details before

t /his Court.

33 The learned Advocate General was

& \sked by the Court to take instruction from

. “fis client as to whether Air India has paid the

/ull money or has made payment after deduct-

109 W3 the 5% payable to R.M.L under the

e agreement. The stand taken by Air India was

*hat, it was not a subject-matter which has 1o

% considered by this Court. Further the

fearned Advocate General after taking in-

Hructions submitted that the full amount was

raid to Boeing though the said fact need not

be looked into at this stage. The fact nowever

naises the questions as to why full payment

sas made while according to Air India, a

policy existed which prohibited payment of
5¢% commission.

i

34. 1t would be reasonably expected that
Air India should be paying 955 of the value of
Aircrafts as the 56z commission is not payable

NEW YORK CONVENTION

according to the policy, mentioned unaletter i
dated 30th April, 1987,

35. If it is the policy of Air India or
Government of India not te-pily, the commis-
sion and/or remuneration of) 5%, the said
amount is a savings of the ‘public exchequer.
Air India is a Trusteée of“such savings and
every citizen is a\beneficiary. It is clear
violation of natusaljustice if such knowledge
is denied ,and/or” withheld from the real
beneficiaries ofthe money.

36. ‘It 1s well-settled legal position and
therswcan be no doubt that if any policy is
adopted by “the State™ it must receive proper
and” adequate publicity through reasonable
publication before it can be held to have any
binding effect. What is true in the case of the
State in the ordinary acceptation of that term
must apply equally in relation to the extended
meaning of the term “State™ in Article 12 and
a fortiori it must apply also in relation to Air
India which is “State™.

37. Inthe instant case, it appears that no
such procedure has been followed by the
Government or Air India and the so-called
policy is merely a statement coming from the
non-executive Chairman, Mr. Tata, on whose
words Boeing have totally relied. Rather, in
support of their case, R.M.L. has produced
letters from Government authorities from
which it is categorically seen that there was no
such policy restricting payment of commis-
sion.

38. The purpose of issuing the letter dated
30th April, 1987 is not understood in the facts
and circumstances of this case.

39. These are the matters which will have
to be considered very seriously while adjudi-
cating the disputes between the parties, final-
ly. The Court will only confine itself to their
relevance and identify such important ele-
ment of public interest, in the litigation
between the parties.

40. The said matters, however, cannot be
adjudicated effectively by arbitration, owing
to volume of work involved in examination of

various documents and witnesses. :
India

41. If the arbitrator adediCPésgg‘SO of 32
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disputes in America the same is likely to cause
greater hardship to R. M. L. The documents
and witnesses which have fo be examined for
the purpose of eftective adjudication of dis-
putes are in India.

42. Any litigation on American soil is
likely to suffocate natural course of justice for
lack of evidence. The cost of such litigation
and the burden thereof is also a matter of
concern, specially in regard to expenditure of
public money.

43. If Section 3 application is allo
said order will practically dispose
filed by R.M.L., as the suit o
remain stayed. The policy of

es between the
be decided by the

onafide and it was expected to
¢ facts and documents before the
“There should not have been any secret
so far as payment of public money is con-
tned. In the instant application, Air India
resisted production of documents, though an
undertaking was given belore Justice Ajit
Kumar Sengupta that documents will be
placed before the Court as and when they will
be directed to produce the same, in casc of
foreign arbitration.

45. Nosubpoena was allowed to be issued
to Air India for production of documents and
the arbitration proceeding to be incurred
huge expenses in the nature of prohibited
expenses at least for R. M. L.

46. The evidences of Mr. Ratan Tata and
also the officers of the Prime Minister’s office
issuing the letter will not be available at USA
and the arbitrator will not be able to compel
attendance of such key witnesses to the
proceedings.

47. The letter of Boeing dated 28th April,
Mr. Ratan Tata’s letter of 30th April,
Boeing's letter dated Ist May, 1987 Air India’s

O
<

letter of August 1987 overnmen 4
India’s clarificationson poticy, it appey, .
me that the wholesmatiet and various isgy,
require invesuganon,and enquiry inapmw
trial. There exists sufficient smoke of dowy
with regafd teeXistence of the policy refene,
to in Mr.\ata’s letter of 30th April, |9
ayment  of RMI's  commissiop »
and agreeing to extend the date ,
cution of formal contract with Air Ing,
ithout the knowledge of RMI, and
ayment by Air India to Boeing as discuyy:.
above are also matters of probe.

48. Inview of my finding that the tran,..
tion is not a commercial transaction and ;-
agreement is not a commercial agreement oz
is purely in the nature of personal ser.
rendered by R.M.L, the provisions of Sectie:
3 of the act is not attracted. The natui.
course of justice demands that claim betwe:
the parties should be adjudicated in accorc
ance with law and the parties should getequ
opportunities to contest their respectne
claims and counter claims, if any.

49. If the suit is stayed it will amouni &
denial of justice and practically amount &
dismissal of the suit without giving &
opportunity of hearing. Furthermore, folles.
ing the carlier decisions of this Coun »
referred 1o hercinbefore the application -
dismissed. The interim order of stay stanc
vacated.

50. Mr. Roychowdhury, learned Adv~
cate appearing for the Boeing prayed forsta
of operation of the order as it is submitted &
Mr. Roychowdhury that the R.M.1L. will uk:
out several proceedings and there should b
stay of operation of the order to stop the
proceedings.

51. The Ld. Advocate appearing for A¢
India submitted that the operation of tk
order should be stayed as the judgmes
contained several remarks about Air India

52. Similar prayer is made on behall

™Ratan Tata. The prayer for stay is opposed®

Mr. S. Sarkar, 1d. Advocate appearing
R.M.1. and submitted that his client ¥id{g

initiate any fresh procegd) jthin, (8
weeks and as such the rﬁ? I?’()T Q !32
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,,rcr:nion of this orde

the

apect
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on asigned copy

34, All parties ar
erative part of the

r should be rejected.
.4 the minutes ©

<3, Considering the submissions made by L
jearned Advocates appearing  for the aigment 08 ﬂ\ s
jve parties, the prayer for stay is Order accordingly.

cected.

Air In
Airera

India
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