WA : imprisonmcnt of 8 years. The con-
e on recorded u/S. 324 and the sentence of
Y us imprisonment for oné year are
o ed and directed to rufn't:ohcurrently
“h the sentence of 8 years imposed under
5“304 part I, LP.C. It is stated that she has
,yscrved 8 years of imprisonment. It is

f ¢ the authorities concerned to calculate the
:od of sentence which she has already

missed subject to the alteration of the
“aviction and sentence as indicated above.

Order accordingly.

2] AII(1994 }UPREME COURT 1715
¥ ‘ &

‘e “KULDIP SINGH AND
| SP BHARUCHA, 1.
O -

. Civil Appeals Nos. 5438-39 of 1993 (arising
out of S. L. P. (C) Nos. 7885 and 7887 of 1985)

D/-12-10-1993.
Brace Transport Corporation of Monsovia,
Appcllam v. Orient Middle East
Lines Ltd., Saudia Arabia and others,
Respondents.
(A) Foreign Awards (Recognition and
Enforcement) Act (45 of\1961), Pre. —
Foreign award — Meére.recegnition can be

sought — It acts @s.a shield against re-
2 agitation of issues settled by award.

Arbitration < Foreign award — Recogni-
tion — Benefits:

Foreéign award — Recognition — Benefits
—Prevents re-agitation.

An award may be recognised without being

i enforced; but if it is enforced then it is
i necessarily recognised. Recognition alone
e may be asked for as a shield against re-

agitation of issues with which the award deals,
Where a court is asked to enforce an award, it
must recognise not only the legal effect of the
award but must use legal sanctions to ensure
that it is carried out. (Para 13)

(B) Foreign Awards (Recognition and
Enforcement) Act (45 of 1961), S.5 —
Foreign award — Jurisdiction of court to take

- &5 |"': ¢ | L5 \f -
R
i @ ",. . T. Corpn. of Monrovia, Bermudav.
' award on file — Subject matter of ‘award

4 and act accordingly. The appeal is.

KK/LK/S781/93/VVG

B4 e §i v LA

AQ gl l»-\( 1
(.\or‘.' '\"-‘r'":)

Orient Middle East Lines Ltd.  S. C. 1715

should be within jurisdiction of such court
—Award arising out of sale of ship by one
foreign company to another — Ship passing
hands — Ultimately in hands of firm in India
— Application to take foreign award on file
made in India — Maintainable not on ground
that ship was in India but because money
payable under award was held in India.

Foreign award arising gutef sale of ship by
one foreign company to-another — Before full
satisfaction of award skip sold by purchaser-
Foreign Company to) Indian Company —
Indian company selling it to a firm for
breaking —Appheation to take foreign award
onfile filed in court within whose jurisdiction
ship was left-by firm for breaking on ground
that.t is.asset of purchaser foreign company.

Held the ship having been sold to Indian
Company and then to the firmit is no more an
asset of the purchaser foreign company and
the award cannot be executed there against.

(Para 14)

However considering the fact that money
was subject matter of award in question and
that the Indian company was holding money
which was due to purchaser foreign company,
Supreme Court directed the applicant to
ascertain where the monies were so held by
the Indian Company and if they were held
within the jurisdiction of the court where the
application was filed to apply for an amend-
ment of the jurisdiction paragraph of its
application so that the court can take the

award on its file.
(Paras 16, 19, 20)

BHARUCHA, J.:— Leave granted.
2. Heard

3. These appeals raise an interesting
question relating to the Foreign Awards
(Recognition and Enforcement) Act 1981
(now referred to as the ‘said Act’).

4. The appeals concern what was an
ocean going vessel originally called Leda
Maersk and thereafter Saudi Cloud. The
appellant, M/s. Brace Transport Corpora:
tion of Monrovia a Corporation incorporated
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under the laws of Libéria-was thé‘ownerof the
said ‘vessel. It -agreed to:sell the samé in an
amended ‘Norwegian 'sale form:dadted 24th
February, ‘1981 to the ' second respondent.

M/s. Orri ‘Navigation Lines,Saudi Arabia,
Jeddah, or its nominee for the sum of (sic)
15,50,000. Clause 15 of the sale form provided
that disputes- arising thereunder would. be
referred: to arbittation in  England. The
nominee of the second respondent who
purthaged the said vessel was thé first res-
pondent, Orient Middle East Lines Ltd,,
Satidi Arabia, Jeddah. Disputes having arisen
they Wwere referred to arbitration. The Arbi-
trators appointed by the partics made an
award on 25th August, 1983, holding that :

+{a) the Claimants succeed in their claim for
the balance of the purchase price in the sum of
US § 155000,

(b) the claimants succeed-in their claim for
damaged for late acceptance of the ship by the
Buyers in the sum of US § 24,262,

(c) the Claimants succeed in their claim for
the cost diesel on board at delivery in the sym
of US § 3280;

(d) the Claimants succecd in theigtlaimfor
expenses paid on behalf of the~Buyers in
respect of Polish Officers in ‘the/ sum of
US §2,976. '

Pursuant thereto the appellant recovered a
part of the amount awarded. leaving unpaid
the amount of US $'5678747 and interest and
costs. The cost _of\the award was taxed and
settled at US & N 72 and thc appellants costs
in the referénce at US § 10,000.

5. @n'orabout 15th December, 1983/the
appellant learnt that the said vessel was being
sold-to the third respondent an Indian
Government company. The appellant gave
notice to the third respondent of its aforemen-
tioned claim. However the said vessel was
purchased by the third respondent and sold
by the third respondent, in turn to the fourth
respondent, a partnership firm having its
office at Bhavnagar in the State of Gujarat for
the purposes of being broken up at the port of
Alang near Bhavnagar. We arc informed that
the said vessel is now beached at Alang.

A. LR,

;6. On 6th Janyary, 1984, the appellagt
filed @ petition in the court of the Civil Judge,
Senior. Division, Bhavanagar and prayed for
the following relicfs under the said Act;

(2) That the notice of this petition/applica*

. tion be'directed to be given to the respondents

requiring them to show cause why the sdid

(Exhibit O) should nof be filed in this Hon'ble

Court within the fime specified by this
Hon'ble Court,

«(b) That this Hon’ble Cour{ may be pleas-
ed to order that the said award\(Exhibit (sic))
be filed in this Hon’ble Conxt;

(c) That judgment be™ pronounced and
decree passed in tefms)of the award in favour
of the petitioners, ordering the respondents
Nos. 1 and/er 2\to pay to the petitioners a
sum of US~dollars 56,789.47 equivalent to
Indian &s: 5:84.931.54 with interest at 15%
per anmim/from the date of the award until
pagment/ realisation;

(d) For costs of the award in the sum of US
dellars 1,172.00 equivalent to Indian
Rs. 17,908,16 as taxed and settled by the
learned arbitrators in terms of the said award;

‘(e) For the peétitioners cost of reference to
arbitration being US Dollars I0,00000? ‘
equivalent to Indian Rs. 152,800,00. ?

(f) For a permanent order and injunction
of this Hon'ble Court restraining the res-
pondents their servants from sailing or
causing to sale the said vessel ‘SAUDI
CLOUD’ at present lying in the port of Alang
in the district of Bhavagar, Gujarat and/or
receiving or (sic) withdrawing any amount
out of the sale proceeds are lying with the
respondents No.3 and/or No.4 unless and
until the award, the costs of the award and the
petitioners costs of reference in this Hon'’ble
Court and/or execute the necessary bank
guarantee in favour of the petitioners.

(g) That pending the hearing and fing]
disposal of this petition for an order an
injunction of this Hon'ble Court restraining
the respondent No. | and/or 2, their servant
and/or agents from sailing or causing to sail
the said vessel *SAUDI CLOUD™ at present

India
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lying in the port of Alanhg in the district of’
Bhavnagar, - Gujagat, and/or,, reciding or
reparting/ withdrawing any amount, of the
<aid sale of the said vessel ‘Saudi Cloud’ which
sale proceeds are lying with the respondents
Nos. 3 and/or 4 unless and until the rés-
pondents Nos. 1 and/or 2 pay to. the'peti-
tioners the sum of Rs.7,84,884.27 being the
balance amouht under the award ‘the cost of
the awatd and the cost of reference or deposit
the'said sum of Rs. 7,84,884.27 in this Hon'ble
Céurt indJor execute the necessary Bank
guarantee in favour.of the petitioner.

(h) fox, an order and injunction of this
Hon'ble .Court restraining the respondents
Nos. 2 and/or 4 their servants and/or agent
from paying and_/ or remitting and/or credit-,
ing any amount out of the sale proceeds of the
vessel SAUDI CLOUD to respondents Nos. 1
and/or'2 unless and until the respondents
Nos: 1 and/or 2 pay to the petitioners a sum
of Rs. 7,84,884.27 or deposit the said sum in
this Hon'ble Court and or execute the
necessary bank guarantee in favour-of\the

petitioners;

(i) Pending the hearing andfinal disposal
of this petitions for an ordegandinjunctionof
this Honble Court restraining remitting
and/ or crediting any amount out of the same
proceeds of the said.vessel SAUDI CLOUD
to respondents Nos.\I and/or 2 unless and
until the responidents Nos. 1 and/or 2 pay to
the petitioners'a “$um of Rs. 7,84,884.27 or
deposit the.said sum in this Hon'ble Court
and/orexectte the necessary bank guarantee
in favoar._ of the petitioners;

), For a mandatory order and injunction
of\this Hon'ble Court directing the respond-
entsNos. 3 and/or4 to deposit in this Hon’ble’
Court a sum of Rs. 7,84,884.27 which is the
amount due and payable by the respondents
Nos. 1 and/or 2 to the petitioners being the
balance of the amount under the award the
costs of theaward and the petitioners costs of
reference to arbitration.

(k) Pending the hearing and final disposal
of this petition for an order and injunction of
this Hon'ble Court directing the respondents
Nos. } and/or 4 to deposit a  sum of

S.C:17

Rs. 7184,884.27 in this Hon'ble Court which'is
the amouiit-payable by the respondent No. 1
and/or 2 to the petitionérs being the balance
of thé amount under the award the costs of the
award and the petitioners costs of reference to
arbitration.. - | v B

(I) Pending the hearing and final disposal
of the petition for an order of attachment
before judgment under orderTsic) Rule 45 of
the Civil Procedure Codey, 1908 on the said
vessel S'AU_bI;C"I,'_O,UD at present lying in the
Port Alang in the distriet of Bhavnagar,
Gujarat and/of on theumoney being the sale
proceeds of thespurported also of the vessel
SAUDI CL@UDhNlying with respondents
Nos. 3 and 0.4

(m) ®ending the hearing and final disposal
of thigpetition for an order and injunction of
this/Hon'ble Court restraining the respond-
entsvtheir servants and/or agents from the
breaking up or dismantling or scrapping or
tausing a break up or dismantle or scrap the
vessel SAUDI CLOUD at present lying at the
port of Alang in the district of Bhavnagar in
Gujarat unless and until the respondents pay
to the petitioners a sum of Rs. 7,84,884.27,
being the arﬁbunt due and payable by respond-
ents 1 and/or 2 to the petitioner viz. the
balance amount under the record, the costs of
the award as taxes and resettled by the lezard
arbitrators and the petitioners cost of ref-
erenceé to arbitration.

(n) for ad interim reliefs in terms of

payable s.1.k.j. and m
(0) for cost of this petition and

(p) forsuch other and further reliefs and as
the nature and circumstances of the case may
require.

The appellants also applied under the provi-
sions of Order 38, Rule 5 and Order 39, Rules
1 and 2 and Section 151 of the Code of Civil
Procedure for the attachment of the sale
proceeds of the said vessel and for an

injunction restraining the third and the fourth
respondents from parting with the sale
proceeds without first satisfying the claim of
the appellant. On 6th January, 1984, the
Bhavnagar court passed the following order.
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~'Heard the plaintiff’s advocate Shri H.J.
Bhatt, -read his application affidavit in
support thereof and other papers. Issue
Notice to defendant No. 4 returnable on 2 I-1-
1984 to show cause why they should not be
required to furnish security in the sum of
Rs. 8,00,000/- to secure the decree that may
be passed in favour of the plaintiff. The
*defendants Nos. 3 and 4 are also restrained till
21-1-84 by an ex parte ad interim injunction
from disposing breaking or removing the
vessel name SAUDI CLOUD more parti-
cularly described in this application from port
Alang. Yadi to Asstt. Collector of Custom,
Alang Bhavnagar as prayed for Urgent
process. Plaintiff to supply copies to the
defendants as required by 0.39, R.3 of
CPC.

Notices were served upon the respondents.
The first and second respondents filed an
affidavit and challenged the jurisdiction of the
Bhavnagar Court. The 4th respondent also
filed an affidavit. It was stated on behalf of the
4th respondent that the 4th respondent had
made full payment of the purchase price to the
third respondent and that the said vessel was
in the 4th respondent’s possession. The third
respondent did not file any appearance before
the Bhavnagar Court. On 3rd February, 1984,
the Bhavnagar Court restrained the third
respondent from paying to the first respon-
dent an amount of US $62,000 equivalent to
Rs. 6,40,000/-from within the price of the
said vessel. It clarified that the balance price
could be paid by the 3rd respondent to the
first respondent\ On 5th March, 1984 the
Bhavnagar ¢ourt, having heard arguments
held that it-had jurisdiction to entertain the
appellant’s-application and it continued the
operation of the order aforementioned.

7. As against the aforesaid order of the

Bhavnagar court, revision petitions were
preferred by the first respondent to the High

:lﬁ" |..Court of Gujarat. The revision petitions were

allowed. The order of the Bhavnagar court

* holding that it had jurisdiction to entertain

the appellant’s petition was set aside and it
was ordered to return the petition to the
appellant for presentation to the proper
Court. The injunction issued by the Bhav-

nagar court was vacated.

8. These appeals are directed against the
judgment and order of the Gujarat High'
Court. '

9. Notices were issued to the respondents
upon the special leave petitions, but they have
not appeared on 27th May, 1985, the 3rd and
4th respondents were restrained from making
payment of the sum of Rs. 6,40,000 to the firsg:
and second respondents afid -.that order
continued to operate until 12th April, 1993
when this Court directed. the 3rd and 4th
respondents to deposit\the sum of Rupees
6,40,000/- in the Registry within 8 weeks.
Pursuant to this order the 3rd respondent
without protest, \, deposited the sum of
Rs. 6,40,000. in"“the Registry on 7th June,
1993.

10.% Since the respondents were not ap-
pearing, the Solicitor General was requested
to-assist the Court amicus curiae and the
Supreme Court Legal Aid Committee to
appoint a senior advocate for the same
purpose. We are indebted to the Solicitor
General and counsel for their assistance.

11. The said Act has been placed on the
statute book to enable effect to be given to the
Convention on the Recognition and En-
forcement of Arbitral Awards, done at New
York on the tenth day of June, 1 958, to which
India is a party and for purposes connected
therewith. Section 2 of the said Act defines a
foreign award to mean an award on differ-
ences between persons arising out of legal
relationship, whether contractual or not
considered as commercial under the law in
force in India made on or after the | Ithday of
October, 1960 in pursuance of an agreement
in writing for arbitration to which the New
York Convention applies and in one of such
territories as the Central Government, being
satisfied that reciprocal provisions have been
made may, by notification in the Official
Gazette declare to be territories to which the
New York Convention applics. Section 3 says
that notwithstanding anything contained in
the Arbitration Act, 1940 or in the Code of
Civil Procedure, 1908, if any party to an
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agreement to which Article Il of.the New
York Convention applies commences any
Jegal proceedings in any court against any
other party to the agreement in respect of any
matter agreed to be referred to arbitration in
such agreement any party to such legal pro-

ceedings may apply to the court.to stay the .

proceedings and the court, unless satisfied
that the agreement js null and void, inopera-
tive or incapable of being performed or that
there-is not, in fact, any dispute between the
parties with regard to the matter agreed to be
referred shall make an order staying the
proceedings. By reason of S.4 a foreign
award shall, subject to the provisions of the
said Act, be enforceable in India as if it were
an award made on a matter referred to
arbitration in India. Any foreign award which
would be enforceable under the said Act shall
be treated as binding for all purposes on the
persons as between whom it was made, and
may accordingly be relied on by any of those
persons by way of defence, set off or otherwise
in any legal proceedings in India. Sub-section
(1) of Section 5 is the most relevant provision
of the said Act for our purposes.and it reads
thus:

Any person interested 1m\a*foreign award
may apply to any Court*having jurisdiction
over the subject matter‘of the award that the
award be filed in Court.

Section 6 statés,that where the Court is
satisfied that the foreign award is enforceable
under the said Act, it shall order the award to
be filed\and shall proceed to pronounce

judgment according to the award. Upon the
judgment so pronounced a decree shall
follow. Section 7 sets out the conditions for
enforcement of a foreign award. It states that
a foreign 'award may not be enforced under
the said Act, if, inter alia, the award deals with
questions not referred or contains decisions
on matters beyond the scope ‘of the agree-
ment, provided that if the decisions on
matters submitted to arbitration can be
separated from those not submitted, that part
of the award which contains decisions on
matters submitted to arbitration may be
enforced foreign award, it also states, may not
be enforced if the Court is satisfied that the
subject matter of the difference is not capable

of settlement by arbitration under the law in
India. Section 8 sets out what evidence the
party applying for the enforcement of an
award shall produce.

12. Reference may also be made, with
advantage, to the relevant terms of the New
York Convention. Clause 1 of Article 1 states
that the New York Convention shall apply to
the recognition and enfofcement of arbitral
awards made in the terfitory‘of a State other
than the State where{thé recognition and
enforcement of such awards is sought, and
arising out of ‘différences between persons
whether physicator legal. It shall also apply to
arbitral awards'not considered as domestic
awards’ in, thé State where their recognition
and.enforcement are sought. Article Il
requites each contracting State to recognise
ap agreement in writing under which the
parties undertake to submit to arbitration all

or any differences which have arisen or which

may arise between them in respect of defined
legal relationship whether contractual or not,
concerning a subject matter capable of set-
tlement by arbitration. The term agreement in
writing includes an arbitral clause in a
contract. The court of contracting State,
when seized of an action in a matter in respect
of which the parties have made an agreement
within the meaning of Article II shall upon
the request of one of the parties refer the

parties to arbitration unless it finds that the
agreement is null and void, inoperative or
incapable of being performed. Article III
requires each contracting State to recognise
arbitral awards as binding and enforce them
in accordance with the rules of procedure of
the territory where the award is relied upon,
under the conditions laid down in the Article
of the New York Convention.' Article IV sets
out the documents which the party applying
for recognition and enforcement must pro-
duce. Article V states that recognition and
enforcement of the award may be refused at
the request of the party against whom it is
invoked only if that party furnishes to the
competent authority from whom recognition
and enforcement is sought proof that, inter
alia, the award deals with a difference not
contemplated by or not falling within the
terms of the submission to arbitration or it
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contains decisions on matters beyond the
scope of the submissioh to arbitration, pro-
vided that if the decisions on matters submit-
ted to arbitration can be separated from those
not so submitted that part of the award which
contains. decisions on matters submitted to
arbitration may be recognised and enforced.
Recognition and enforcement of arbitral
awards may also be refused if it is found that
the subject matter of the difference is not
capable of settlement by arbitration under the
law of that country.

13. Before we deal with the facts of the
case before us, a statement of some broad
principles is necessary. The New York Con-
vention speaks of “recognition and enforce-
ment” of an award. An award may be
recognised, without being enforced: but if it is
enforced, then it is necessarily recognised.
Recognition alone may be asked for as a
shield against re-agitation of issues with
which the award deals. Where a court is asked
to enforce an award, it must recognise not
only the legal effect of the award but musfuse
legal sanctions to ensure that it is carri€d ot
In the Law and Practice of International
Commercial Arbitration by Redferfi and
Hunter (1986 edition) it is said(at pages 337
and 338):

A party seeking to enfeice an award in an
international commercial arbitration may
have a choice of country in which to do $0; as
it is sometimes eXpressed, the party may be
able to go forum shopping. This depends
upon the locatien of the assets of the losing
party. Sinee\the purpose of enforcement
proceedings is to try to ensure compliance
with @nlaward by the legal attachment or
seizurelof the defaulting party’s assets. Legal
proceedings of some kind are necessary to
obtain title to the assets seized or their
proceeds of sale. These legal proceedings
must be taken in the State or States in which
the property or other assets of the losing party
are located.

XXX XXX XXX

In other words, the place of arbitration will
have been chosen as a neutral forum. It will be
rare for the parties to have assets situated

within this neutral country; and the award if it
has to be enforced must generally be enforced
in a country other than that in which it was
made. This is why it is so important that
international awards should be recognisable
and enforceable internationally, and not
merely in the country in which they are made;

‘moreover, unlike the place of arbitration, the

place of recognition and enforcement will not
be chosen by or on behalf of theparties. It will
depend upon the circumstances6f each parti-
cular case. :

So far as recognitionsof an international
award is concernedythe successful party only
needs to seek recognition if proceedings are
brought against him in respect of a matter
which has{already been dealt with and made
the subject of an award. The party who is sued
will themwish to rely on the award by way of
defente, or set off, or in some other way in the
Court’proceedings. For this purpose, he will
ask’ the Court concerned to recognise the
award as binding on the persons between
whom it was made. It is impossible to know in
what Court or in what country such pro-
ceedings are likely to be brought; and this fact
emphasises once again how important it is
that international awards should be truly
international in their validity and effect.

Where it becomes necessary to enforce an
international award, the position is different.
The first step is to determine the country or
countries in which enforcement is to be
sought. In order to reach this decision. the
party seeking enforcement needs to locate the
State or States in which the losing party has
(or is likely to have) assets available to meet
the award.

14. Now, Section 5(1) of the said Act says
that any person interested in a foreign award
may apply to any Court having jurisdiction
over the subject matter of the award that the
award be filed in Court. Dr. Ghosh, learned
counsel for the appellant submitted that the
said vessel was within the jurisdiction of the
Bhavnagar Court and the Bhavnagar Court
had therefore, jurisdiction to take the award
on file. The jurisdiction paragraph of the -
application to the Bhavnagar Court reads
thus :
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The petitioners submit thdt _1th rcSp‘gri'd;en _
No. 1 and/or 2 have no as ets Whatsoever
within the jurisdiction of this Hon'ble Coirt
or elsewhere in India. The only asséts which
are available within the \jurisdiction of ithis
Hon'ble Court isithe said . vessel . SAUDI
GLOUD. The petitioners qubmit-athat,&he.
respondent No. 1, and/or. 2 andjor ;3,iwith,
intent to delay, obtruct and defeat the execu~
tion of any.decree that may -be passeddn, this
petition against them have sold the said vesgel.
SAUDI CLOUD. The petitioners further
submit that they have a maritimelie on'the
said véssel SAUDI CLOUD and the rés‘
pondénts No. 1 and/or 2 and {f@mit that
it is just mécessary and in the interest bf justice
that this Hon'ble Court be pleastd to order
attachment before judgment of ‘the vessel
SAUDI CLOUD at present lying in port
Alahg in'the district of Bhavnagar, Gujarat.'
The said: vessel having been soldsto the 3rd
and 4th respondents it is no more an assetof;
the Ist or 2nd respondents and the award
cannot be executed there againsty whieh is
why the appellants claim in the application to
have a maritime lien. But_the Bhavnagar
Court has, admittedly, no jugisdiction-to en-
force a maritime lien, assgming it to cxist{.‘

15. It was then submitted by Dr. Ghosh
that the subject-matter of the award was
moriey ‘and the Tst'and 2nd respondents had
monéy in the\jurisdiction of the Bhavnagar
Court in theform of part of the purchase price
of the said Vessel payable to them by the 3rd
and.4th-respondents.

$6. This being an award for money its
sabject-matter may be said to be money, just
as the subject-matter of a money-decree may
bé said to be money.

————

17. The appellant’s application to the
Bhavnagar Court stated. as reproduced
above, that the first and second respondents
had no asstts within the jurisdiction of the
Bhavnagar Court or eclsewhere in India.
However, having regard to the object of the
said Act. note may be taken of events that
have transpired subsequently. The case of the
4th respondent before the Bhavnagar Court
was that it had paid over the full purchase

B.T. Corpn. of Montovia, Bérrfuda’v. Orient Middle ‘East Lines Ltd.  S.C. 1721

price of the said vessel to thé Brd respondént.”
Theteupon thé 'Bhavnagar Court injuncted
thé 3rd respondent from paying the ‘amotnt

4f'Rs. 6,40,000/- t0 the Ist and 2nd res-
pondents and pethitted the 4th respondent to
break the said véssel. When this Court called
upon the 3rd and the 4th respondents to
déposit the amount of Rs. 6,40,000/- in its
Reégistry, it was as we find from the record,the
3¢d respondent which made the deposit. The
deposit weis méde withottiprotest and the 3rd
réspondent has ‘not-appeared  before this
Court to ‘contend that the amount of
Rs.'6,40,000/- was not due to the 1st'and 2nd
respondents.as part of the purchase price of
the said vessel. It can, therefore, be said that
the 3rdespondent was holding monies, in the
amount of Rs. 6,40,000/- of the 1st and 2nd
respondents. -4

(18, The 3rd respondent as the cause title

Shows, is & Government company that has its
registered office at Calcutta and a regional
office at Bombay. It is not known where the
3rd respondent held the said amount of
Rs. 6,40,000/-.

19. Itis now for the appellant to ascertain
where the monies were so held and, if they
were held within the jurisdiction of the
Bhavnagar Court, to apply for an amendment
of the jurisdiction paragraph of its applica-
tion to the Bhavnagar Court accordingly.
The Bhavnagar Court would then, after
notice to the parties, consider whether or not
the amendment should be allowed. It would,
ordinarily, having regard to the object of the
said Act and the fact that these events have
transpired after the application to it was filed,
allow the amendment. Thereafter, it would
determine whether the averment in the
amendment is correct. In the event that it
came to the conclusion that the Ist and 2nd
respondents had monies within its jurisdic-
tion, it could be said to have jurisdiction to
take the award on file under Section 5 of the
said Act and it would proceed thereafter
under the subsequent provisions of the said
Act.

20. The appeal. therefore, succeeds and is
allowed to the aforesaid extent. The judgment
and orders under appeal are sct aside. In the
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event that the appellant applies to the Court
of the Civil Judge. Senior Division, Bhav-
nagar, for an amendment of its petition within
16 weeks from today so as to aver that the Ist
and 2nd respondents had monies within its
jurisdiction, the Bhavnagar Court shall con-
sider, after notice to the parties, the grant of
such amendment. If it allows such amend-
ment, it shall consider the correctness of the
averment therein. If it comes to the conclu-
sion that the 1st and 2nd respondents did have
monies within its Jjurisdiction, the Bhavnagar
Court shall take the award on file under the
provisions of Section 5 of the said Act and
shall proceed thereafter in accordance with its
subsequent provisions.

21. In the event that no application for
amendment as aforementioned is made by the
appellant to the Bhavnagar Court within 16
weeks from today the 3rd respondent shall be
entitled to withdraw the amount of
Rs. 6,40,000/-deposited by it in the Registry
of this Court. In the event of such an applica-
tion being made within the time aforemen-
tioned the amount of Rupees 6,40000Q)<
deposited by the 3rd respondent 1n-the
Registry of this Court shall stand transférred
to the credit of the application= of the
appellant in the Bhavnagaf Court and its
disposal shall be subject to|the-drders of the
Bhavnagar Court,

22. There shall beno order as to costs.

- Order accordingly.

AIR 1994 SUPREME COURT 1722
(From : Allahabad)

K. RAMASWAMY AND
N. P. SINGH, JJ.

Civil Appeals Nos. 354 of 1994 and 355-59
of 1994 (arising out of SI.P (C) Nos. 7674 of
1992 and 5249, 6443, 7684, 16261 and 15556
of 1993), D/- 25-1-1994.

Ram Janam Singh, Appellant v. State of
Uttar Pradesh and another, Respondents,

AND
AL/BL/S37/94/SNV

Ram Janam Singh v. State of U. P.

A.LR.

State of U. P. and another, etc. etc.,
Appellant v. Rajendra Singh Malhan, etc.
etc., Respondents,

(A) Constitution of India, Art.226 —
Writ petition — Locus standi — Declaration
sought in earlier writ petition that certain
rules were ultra vires — Persons affected by
decision can challenge decision though they
were not made parties in pétition seeking
aforesaid declaration by separate writ peti-
tion or review petition. (Para 8)

(B) Constitution of India, Arts.16 and
309 — U. P. Non-Téchnical (Class II)
Services (Reservation of Vacancies for the
Demobilised Officers) Rules, 1973, R. 3(1) —
Non-Technical(€lass II) (Group ‘B’) Services
(Appointment * of Demobilised Officers)
Rules, 1980, R. 3(b) — Seniority — Deter-
mindtion — R. 3(1) of 1973 Rules and R. 3(b)
of 1980 Rules denying benefit given to officers
joining armed forces after Nov. 1, 1962 but
before Jan. 10, 1968 and those joining after
Dec. 3, 1971 i.e. during subsistence of emer-
gency, to those joining after Jan. 10, 1968 and
before Dec. 3, 1971, in rhatter of seniority
—Not discriminatory — Officers benefiting
constitute separate class.

~Decision of Allahabad
Reversed.

High Court,

Seniority — Concession given to those
officers joining armed forces during emer-
gency — Denial to those joining after revoca-
tion of emergency — Not discriminatory.

It is now almost settled that seniority of an
officer in service is determined with reference
to the date of his entry in the service, which
will be consistent with the requirement of
Articles 14 and 16 of the Constitution. Of
course, if the circumstances so require a group
of persons, can be treated a class separate
from the rest, for any preferential or bene-
ficial treatment while fixing their seniority.
Normally, such classification should be by
statutory rule or rules framed under Art. 309
of the Constitution. The far-reaching implica-
tion of such rules need not be impressed, be-
cause they purport to affect the seniority of
persons, who are already in service. For
promotional posts, generally the rule regard-
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o < imprisonmcnt of 8 years. The con-
¢ on recorded v/ S. 324 and the sentence of
0% imprisonment ‘for ‘oné ' year are
' red and directed to run ‘concurrently
‘ » the sentence of 8 years imposed under
“ans part], LP.C. It is stated that she has
v served 8 years of imprisonment. It is

-4 of sentence which she has already
—ved and act accordingly. The appeal is
missed subject to the alteration of the
. +ion-and sentence as indicated above.

£ Order accordingly.
b AIR1994 SUPREME COURT 1715
‘o~ 0 “KULDIP SINGH AND '

LR \(, S P- BHARUCHA, Il

*Givil Appeals Nos. 5438-39 of 1993 (arising
outof S.L.P.(C) Nos. 7885 and 7887 of 1985)
D/- 12-10-1993. |

Brace Transport Corporation of Monrovia,
Bermuda, Appellant v. Orient Middle Fast
Lines Ltd., Saudia Arabia and others,
Respondents.

 (A) Foreign Awards (Recognition and
Enforcement) Act (45 of 1961), Pre. —
Foreign award — Mere recognition can be
sought — It acts as & shield ‘against re-
agitation of issues settled by award.

Arbitration — Foreign award — Recogni-
tion — Benefits.

Foreign award e Recognition — Benefits
— Prevents re-agitation.

An award may be recognised without being
enforced; but if it is enforced then it is
necessarily recognised. Recognition alone
may be asked for as a shield against re-
agitation of issues with which the award deals,
Where a court is asked to enforce an award, it
must recognise not only the legal effect of the
award but must use legal sanctions to ensure
that it is carried out. (Para 13)

(B) Foreign Awards (Recognition and
Enforcement) Act (45 of 1961), S.5 —
Foreign award — Jurisdiction of court to take

'thc guthorities concerned to calculate the

KK/LK/S781/93/VVG

£ _ T Corpn. of Monrovia, Bermuda v. Orient Middle East Lines Ltd.  S.C.1715
o award on file = Subject matter of :award

should be within jurisdiction of such court

—Award arising out of sale of ship by one

foreign company to another — Ship passing
hands — Ultimately in hands of firm in India
— Application to take foreign award on file
made in India — Maintainable not on ground
that ship was in India but because money
payable under award was held in India.

Foreign award arising out of sale of ship by
one foreign company t¢ another — Before full
satisfaction of award ship sold by purchaser-
Foreign Company to Indian“Company —
Indian company sellinglit to a firm for
breaking —Application to take foreign award
onfile filed in court within whose jurisdiction
ship was left by firm for breaking on ground
that it is asset of purchaser foreign company.

Held the ship having been sold to Indian
Company and then to the firm it is no more an
asset of the purchaser foreign company and
the award cannot be executed there against.

. (Para 14)

However considering the fact that money
was subject matter of award in question and
that the Indian company was holding money
which was due to purchaser foreign company,
Supreme Court directed the applicant to
ascertain where the monies were so held by
the Indidn Company and if they were held
within the jurisdiction of the court where the
application was filed to apply for an amend-
ment of the jurisdiction paragraph of its
application so that the court can take the
award on its file.

(Paras 16, 19, 20)

BHARUCHA, J.:— Leave granted.
2. Heard

3. These appeals raise an interesting
question relating to the Foreign Awards
(Recognition and Enforcement) Act 1981
(now referred to as the ‘said Act’).

4. The appeals concern what was an
ocean going vessel originally called Leda
Maersk and thereafter Saudi Cloud. The
appellant, M/s. Brace Transport Corpora-
tion of Monrovia a Corporation incorporated
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underthe laws-of Liberia‘was thé:ownerof the
said wessel. It :agreéd ‘to:sell-the samé invan
amended{Norwegian sale form:ddted 24th
February, ‘1981 to .the :second respondent.:
M/s. Orri- ‘Navigatiom Lines;, ~Saudi-Arabia,
Jeddah, or its nominee .for the sum of {sic)
15,50,000. Clause:15 of the sale form provided
that c'disptmsﬂarising thereunder' would be
referred toarbitration in - England. The
nommee of the second respondent who
purc'h ‘the said vesSel was thé first res-
pOnﬂenf, Onent Middle East Lmes Jqid.,
Saudi Arabia, Jeddah. Disputes having arisen
they were referred to arbitration. Thé Arbi-
trators appomted by the parties made an
award on 25th August 1983 holdmg that

AR T LS
" (a) the Claimants succeed in their claim f or
the balance of the purchase price in the sum of
US S 155000

(b) the clalmants succeed in theu' claim for
damaged for late acceptance of the ship by the
Buyers in the sum of US § 24,262, i.

(e) the Claimants succeed in their claim for
the cost diesel on board at delivery in the sum
of US § 3280;

(d) the Clannants succecﬂ in their claim for
expenses paid on behalf of the Buyers n
respect of Polish Officers in the sum, *of
US § 2,976. 2

Pursuant thereto the appellant recovered a
part-of the amount awarded} leaving unpaid
the amount of US $ 5678747 and interest and
costs. The cost of the award was taxed and
settled at US $ 1172 and/the appellants costs
in the reference at US $ 10,000.

5. Onorabout 15th December,1983ithe
appellant Jearnt that the said vessel was being
sold tothe “third respondent an' Indian
Government company. The appellant gave
noticeto the third respondent of its aforemen-
tioned claim. However the said vessel was
purchased by the third respondent and sold
by the third respondent, in turn to the fourth
respondent, a partnership firm having its
office at Bhavnagar in the State of Gujarat for
the purposes of being broken up at the port of
Alang near Bhavnagar. We are informed that
the said vessel is now beached at Alang.

. 6. On 6th Janyary, 1984, the. appeuaﬂg ;

filed g.petition in the court of the Civil Judge,
Senior.Division, Bhavanagar;and prayed for
the following reliefs under the said Act;  ;.;
) That the notice of this petition/applica*
. tion bedirected to be given to the resporidents
requiring them to show cause why the sdid
(Exhibit O) should not be filed in this Hon'ble
Court “within the time ~ specified by this
Hon'blc Court; '

(b) That this Hon’ble Court maynbe pleaa,
ed to order that the said award (Exhibit (sic))
be filed in this Hon’ble Court;

(c) That judgment be pronounced and
decree passed in terms of the award in favour
of the petitioners ordering the respondents

Nos.1 and/or 2 to pay tq the petitioners a : i
sum, of US dollars,56,789.47 equivalent to .| - <J
Indian Rs.5,84,93]1.54 with interest at 15% °

per annum from the date’of the award until
payment] realisation; :

(dy~Eor costs of the award in the sum of US
dollars. ' 1,172.00 equivalent to Indian

Rs, 17,908, 16 as taxed and settled by thé

learned arbitrators in terms of the said award

"T(e)' For the pétitioners cost of reference to ;

arbitration being US Dollars 10,000
equivalént to Indian Rs 152,800,00.: -

® Fora.permanent order: and mjuncuon
of this Honble Court restraining the res- =
from sailing o b
said vessel ‘SAUDI =~ %

pondents ‘their servants
causing to sale the

CLOUD’ at present lying in the port of Alang

in the district of Bhavagar, Gujarat and/or
receiving or (sic) withdrawing any amount

out of the sale proceeds are lying with ‘the
respondents No. 3 and/or No. 4 unless and :

until the award, the costs of the award and the
petitioners costs of reference in this Hon'ble
Court and/or execute the necessary bank
guarantee in favour of the petitioners.

(2) That pending the hearing and final
dlsposal of this petition for an order an
injunction of this Hon’ble Court restraining
the respondent No. 1 and/or 2, their servant
and/ or'agents from sailing or causing to sail
the said vessel ‘SAUDI CLOUD’ at present
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lying in the port of Alahg in' the district o
Bhavnagar, - Gujagat, and/or. . . recidjng or
repamng/withdrawmg any a.moun; of the
said sale of the said vessel ‘Saudi Cloud’whxch ‘
sale proceeds are lying with the rcspondcnts
Nos. 3 and/or 4-unless ‘and “until’ ‘the rés-
pondents Nos. 1 and/or 2 ‘pay ‘to, the!peti-_
txdners the sum of Rs.7,84,884.27 being the
balance amoufit under the awardthe cost of
theaward and the cost of reference or'deposit
the'said sum of Rs. 7,84,884.27 in this Hon'ble
Court &nd/or exccute the necessary Bank
guara‘ntec in favour of the pemloner 4

) fm;. an order ‘and in]uncnon of ‘this
Hon'ble .Court rcstrammg the rcspondents
Nos. 2 and/ or 4 their servants and/or agent
from paymg and/ or remitting and/or credit-,
ing any amount out of the sale proceeds of the
vessel SAUDI CLOUD to respondents Nos. 1
and/or:2:unless and until the respondents
Nos: 1:and /or 2 pay to the petitioners:a sum
of Rs. 7,84,884.27 or deposit the said sum in
this Hon'ble Court and or execute the
necessary bank guarantee in favour of the
petitionch"

(1) Pcndmg the hearing and final dxsposal
of this petitions for an orderand injunction of
this Hon'ble Court restraifigg-remitting
and/ or crediting any amount out of the same
proceeds. of the said vessel SAUDI CLOUD
to respondents Nos. I, and/or .2 unless and
until the xespondcnts Nos. 1 and/or 2 pay to
the petitioners.a Sum of Rs. 7,84,884.27 or
deposn the sdid sum in this Hon’ble Court
and/ or execute the necessary bank guarantee
in favour of the pcuuoncrs

(j) For 4 mandatory order ‘and injunction
of ‘thissHon’ble Court directing the respond-
entsNos. 3 and/or4 to deposit in this Hon'ble'
Court a sum of Rs. 7,84,884.27 which is the
amount due and payable by the respondents
Nos. 1 and/or 2 to the petitioners being the
balance of the amount under the award the
costs of theaward and the petitioners costs of
reference to arbitration.

(k) Pending the hearing and final disposal
of this petition for an order and injunction of
this Hon'ble Court directing the respondents
Nos. 3 and/or 4 'to deposit a sum of

~B.T. Cotpn of Monvbvm ‘Bermuda vi:Orient Middle East'Lines Ltd.

S.C:r1717

R..7,84,884.27 in this Hon’ble Court which’is
the amouiit:payable by the respondent No. 1
and/or 2 to the petitionérs being the balance
of thé amount under the award the costs of the
award and 1he pcnuo ners costs of refercnce to
arb:tranon G e ol BN

(1) Pcndmg the ‘hearmg and final dlsposal
of the petmon for an order of attachment
before judgmcnt under order (sic) Rule 45 of
the Civil Procedure Code, 1908 on the said
vessel SAUDI CI,OIJD at p:&gnt lying in the
Port Alang in the district - of, Bhavnagar,
Gujarat and/ ot on the money bemg the sale
proceeds of the purported also of the vessel
SAUDI CLOUD lymg with respondents
Nos.3 and/. or4:

(m) Pendmg the hcanng and final dlsposal
of this petitionfor an order and injunction of
this }jon’bxc Court restraining the respond-
ents.their’servants ‘and)or agents’ from the
brcakmg up or dismantling or scrapping or
causing a break up or dismantle or scrap the
vessel SAUDI CLOUD at present lying at the
port of Alang in the district of Bhavnagar in
Gujarat unless and until the respondents pay
to the peunoners a sum'of Rs, 7,84,884.27,
being the amount ‘due and payable by rcspond-
ents 1 andjor. 2 to the petitioner viz. the
balance amount under the record, the costs of
the award as taxes and rcsettled by the lezard

arbitrators and the petmoners cost of ref-
erence to arbltraﬁon :

(n) for ad interim' reliefs in terms of

payable s.Lk.j.and m
(0) for cost of this petition and

(p) forsuch other and further reliefs and as
the nature and cnrcumstances of the case may
require. g =

The appellants also applied under the provi-
sions of Order 38, Rule 5 and Order 39, Rules
1 and 2 and Section 151 of the Code of Civil
Procedure ‘for the attachment of the sale
proceeds of the said vessel and for an

injunction restraining the third and the fourth
respondents from parting with the sale
proceeds without first satisfying the claim of
the appellant. On 6th January, 1984, the
Bhavnagar court passed the following order.

India
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-‘Heard the plaintiff’s advocate Shri H. J.
Bhatt, :: read his application affidavit in
support thereof and other - papers.  Issue
Noticeto defendant No. 4 returnable on2]-1-
1984 to show cause why they should not be
required to furnish security in the sum of
Rs. 8,00,000/- to secure the decree that may
be passed in favour of the plaintiff The
~defendants Nos. 3 and 4 are also restrained till
21-1-84 by an ex parte ad interim injunction
from " disposing breaking or removing the
vessel name SAUDI CLOUD more parti-
cularly described in this application from port
Alang. Yadi to Asstt. Collector of Custom,
Alang Bhavnagar as prayed for Urgent
process.” Plaintiff to supply copies to the
defendants as required by 0.39, R.3 of
C.P.C.

Notices were served upon the respondents.
- The first and second respondents filed an
affidavit and challenged the Jurisdiction of the
Bhavnagar Court. The 4th respondent also
filed an affidavit. It was stated on behalf of the
4th respondent that the 4th respondent had
made full payment of the purchase price to the
third respondent and that the said vessel was
in the 4th respondent’s possession. The third
respondent did not file any appearance before
the Bhavnagar Court. On 3rd February;, 1984,
the Bhavnagar Court restrained the third
respondent from paying to the first respon-
dent an amount of US § 62,000 equivalent to
Rs. 6,40,000/-from within the price of the
said vessel. It clarified that the balance price
could be paid by the.3td respondent to the
first respondent. Ofi~5th March, 1984 the
Bhavnagar court, having heard arguments
held that it had jurisdiction to entertain the
appellant’s.application and it continued the
operation-of the order aforementioned.

Bhavnagar court, revision petitions were
preferred by the first respondent to the High
| d.cCourt of Gujarat. The revision petitions were
w C allov?ed. The_ordcr of the Bhavnagar court

** holding that it had Jurisdiction to entertain
the appellant’s petition was set aside and it
was ordered to return the petition to the
appellant for presentation to the proper
Court. The injunction issued by the Bhav-

7.+ As against the aforesaid order of the-

nagar court was vacated. l(“"

8. These appeals are directed against the'
judgment ‘and’ order of the Gujarat High'
Court. r! Had e

9. Notices were issued to the respondents ¥
upon the special leave petitions, but they have | i
not appeared on 27th May, 1985, the 3rd and’, . 3l
4th respondents were restrained from makin =
payment of the sum of Rs. 6,40,000.t0 the first: 3
and second respondents and that order; %
continued to operate until 12th Apnl, 1993 /&
when this Court directed ,the 3rd and 4th
respondents to deposit the sum of Rupees
6,40,000/- in the Registry within 8 weeks.
Pursuant to this order the 3rd respondent
without protest, (deposited the sum of 3
Rs. 6,40,000 in the Registry on 7th June,- K.
1993. - i

10. Since the respondents were not ap-
pearing, the Solicitor General was requested
to assist, the Court amicus curiae and the
Supreme Court Legal Aid Committee to
appoint a senior advocate for the same
purpose. We are indebted to the Solicitor
General and counsel for their assistance.

11. The said Act has been placed on the
statute book to enable effect to be givento the
Convention on the Recognition and En-
forcement of Arbitral Awards, done at New
York on the tenth day of June, 1958, to which
India is a party and for purposes connected
therewith. Section 2 of the said Act defines a
foreign award to mean an award on differ-
ences between persons arising out of legal
relationship, whether contractual or not
considered as commercial under the law in
force in India made on or after the 11th day of
October, 1960 in pursuance of an agreement -
in writing for arbitration to which the New
York Convention applies and in one of such
territories as the Central Government, being
satisfied that reciprocal provisions have been
made may, by notification in the Official
Gazette declare to be territories to which the
New York Convention applies. Section 3 says
that notwithstanding anything contained in
the Arbitration Act, 1940 or in the Code of
Civil Procedure, 1908, if any party to an

N
‘
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agreement to which Article II of.the New
York Convention applies' commences any
Jegal proceedings in any court _against any
other party to the agreement in respect of any
matter agreed to be referred to arbitration in
such agreement any party. to_such:legal pro-

ceedings may apply to the court.to stay the.

proceedings .and the court, unless satisfied
that the agreement js pull and void, inopera-
tive or incapable:of being performed or that
there-is not, in fact, any dispute between the
parties with regard to the matter agreed to be
referred shall make an order staying the
procecdmgs By reason of S.4 a-foreign

award shall, subject to the provisions of the-

said Act, be enforceable in India as if it were
an award made on a matter referred to
arbitration in India. Any foreign award which
would be enforceable under the said Act shall
be treated as binding for all purposes on the
persons’as between whom it was made, and
may accordingly be relied on'by any of those
persons by way of defence, set off or otherwise
in any legal proceedings in India. Sub-section
(1) of Section’5 is the most relevant proyision
of the said Act for our purposes and itireads
thus:

Any person interested in a.foreign award
may apply to any Court’having jurisdiction
over the subject matter of.the award that the
award be filcd in Court.

Sectmn 6 states that where the Court . is
satisfied that the’foreign award is enforceable
under the said.Act, it shall order the award to
be filed and. shall proceed to pronounce

judgment according to the award. Upon the
judgment so pronounced a decree shall
follow. Section 7 sets out the conditions for
enforcement of a foreign award. It states that
a foreignaward may not be enforced under
the said Act, if, inter alia, the award deals with
questions not referred or contains decisions

on matters beyond the scope ‘of the agree- .

ment, provided that if the decisions on
matters submitted to arbitration can be
separated from those not submitted, that part
of the award which contains decisions on
matters submitted to arbitration may be
enforced foreign award, it also states, may not
be enforced if the Court is satisfied that the
subject matter of the difference is not capable

B.T. Corpn. of Monrpvia, Bermuda v. Orient Middle East Lines Ltd.

S.C.1719

of settlement by arbltrauon under the law in
India. Section 8 sets out what evidence the
party. applying for the enforcement of an
award shall produce.

12. Reference may also be made, with
advantage, to the relevant terms of the New
York Convention. Clause 1 of Article 1 states
that the New ‘York Convention shall apply to
the recognition and enforcement of arbitral
awards made in the territory of a State other
than the State where the recognition and
enforcement of such awards is sought, and
arising out of différences between persons
whether physicalor legal. It shall also apply to
arbitral awards not considered as domestic
awards in the State where their recognition
and enforcéemeént are sought. Article II
requires ‘each contracting State to recognise
an ‘agreement in writing under which the
parties undertake to submit to arbitration all
or.any differences which have arisen or which
may arise between them in respect-of defined
legal relationship whether contractual or not,
concerning a subject matter capable of set-
tlement by arbitration. The term agreement in
writing includes an arbitral clause in a
contract. The court of comracting State,
when seized of an action in a matter in respect
of which the partlcs have made an agreement
within the meaning of Article II shall upon
the request of one of the parties refer the
parties to arbitration unless it finds that the
agreement is null and void, inoperative or
incapable of being performed.” Article III
requires each contracting State to-Tecognise
arbitral awards as binding and enforce them
in accordance with the rules of procedure of
the territory where the awargd is relied upon,
under the conditions laid down in the Article
of the New York Convention."Article IV sets
out the documents which the party applying
for recognition and enforcement must pro-
duce. Article V states that recognition and
enforcement of the award may be refused at
the request of the party against whom it is
invoked only if that party furnishes to the
competent authority from whom recognition
and enforcement is sought proof that, inter
alia, the award deals with a difference not
contemplated by or not falling within the
terms of the submission to arbitration or it

India
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contains decisions on matters beyond the
scope of the submissioh to arbitration, pro-
vided that if the decisions on matters submit-
ted to arbitration can be separated from those
not so submitted that part of the award which
contains. decisions on matters submitted to
arbitration may be recognised and enforced.
Recognition and enforcement of arbitral
awards may also be refused if it is found that
the subject matter of the difference is not
capable of settlement by arbitration under the
law of that country.

13. Before we deal with the facts of the
case before us, a statement of some broad
principles is necessary. The New York Con-
vention speaks of “recognition and enforce-
ment” of an award. An award may be

recognised, without being enforced; but if it is

enforced, then it is necessarily recognised.
Recognition alone may be asked for as a
shield against re-agitation of issues with
which the award deals. Where a court is asked
to enforce an award, it must recognise not
only the legal effect of the award but must use
legal sanctions to ensure that it is carried out,
In the Law and Practice of International
Commercial Arbitration by Redfern/and
Hunter (1986 edition) It is said (at pages\337
and 338): '

A party seeking to enforce an.award in an
international commercial arbitration may
have a choice of country in.which'to do so; as
it ‘is sometimes expressed,\the’ party may be
able to go forum shopping. This depends
upon the location of the assets of the losing
party. Since the purpdse of enforcement
proceedings is to, try to ensure compliance
with an award by the legal attachment or
seizure of the defaulting party’s assets. Legal
proceedings of some kind are necessary to
obtaii“title to the assets seized or their
proceeds of sale. These legal proceedings
must.be taken in the State or States in which
the property or other assets of the losing party
are located.

XXX XXX XXX

In other words, the place of arbitration will
have been chosen as a neutral forum. It will be
rare for the parties to have assets situated

within this neutral country; and the award ifit
has to be enforced must generally be enforced
in a country other than that in which it was
made. This is why it is so important that
international awards should be recognisable’
and enforceable internationally, and not
merely in the country in which they are made;.

‘moreover, unlike the place of arbitration, the

place of recognition and enforcement will not
be chosen by or on behalf of the parties. It will
depend upon the circumstances of each parti-

cular case. / ;

- So far as recognition of an international
award is concerned, the suecessful party only
needs to seek recognition if proceedings are
brought against him‘in respect of a matter
which has already.been dealt with and made
the subject of an'award. The party who is sued
will then wish to rély on the award by way of
defence, or setoff, or in some other way in the
Court proeeedings. For this purpose, he will
ask the Court concerned to recognise the
award ‘as binding on the persons between
whom it was made. It is impossible to know in

What Court or in what country such pro-

ceedings are likely to be brought; and this fact
emphasises once again how important it is
that international awards should be truly
international in their validity and effect,

Where it becomes necessary to enforce an
international award, the position 1s different.
The first step is to determine the country or
countries in which enforcement ‘is ‘to be
sought. In order to reach this decision, the
party seeking enforcement needs to locate the
State or States in which the losing party has
(or is likely to have) assets available to meet
the award. Y

14. Now, Section 5(1) of the said Act says
that any person interested in a foreign award
may apply to any Court having Jjurisdiction
over the subject matter of the award that the
award be filed in Court. Dr. Ghosh, learned
counsel for the appellant submitted that the
said vessel was within the jurisdiction of the
Bhavnagar Court and the Bhavnagar Court
had therefore, jurisdiction to take the award
on file. The jurisdiction paragraph of the
application to the Bhavnagar Court reads
thus :
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A U o T T e
The petitioners submit that the re_spjg:iﬂgp}_
No. 1 and/or 2 have no asgets’ Whatsoever
within the jurisdiction of thit Hon'ble Cotrrt
or elsewhere in India, The only asséis which
are available within.the jurisdiction-of Ahi
Hon'ble .Court isithe said +vessel - SAUDI
cLOUD. The ,petitioners
respondent No. L, andjor,2.a0d/0r :3,iwith,
intent 1o delay, obtruct and defeat the execu~
tion of iany.decree that may be passed dn. this
petition against them have sold the saidessel:

SAUDI CLOUD. The petitioners_further
submit that they have a maritiméliea on'the
caid ‘véssel SAUDI CLOUD and the, res<
pondémts No. 1 and/or 2 and ib_r:s‘ﬁbplit't}iat
it is just récessary and in the'if erestof justice
that this Hon’ble Court be pleastd to order
attachment before judgment _bfthe™ vessel
SAUDI CLOUD at present "ying in*port
Alahg'in'the district 0 Bhavnagar; Gujarat.'

AR IR N e S L TR (T S Y S R [
The said: vessel having been soldsto the 3rd
and 4th respondents it is no more an assetof;
the lst or 2nd respondents and the award.
cannot be executed there against; which 18
why the appellants claim in the application 1o
have .a maritime lien. But. the Bhavnagar
Court has, admittedly, no jurisdiction to en-

force a maritime lien, assuming it to e:giSt.{_
¥ g . ‘ M P 4 ~ueyoll §
15.

’ P } Lo P L T B
It was then submitted by Dr, Ghosh
that the subject-matier of-the award was
money ‘and ‘the 1st and 2nd respondents had
money in' the jurisdiction of the Bhavnagar
Court in the formof part of the purchase price

of the saidvesselpayable 1o them by the 3rd’

and 4th respendents.

16: \This being an award- for money its
subjéct-matter may be said to be money, just
as-the ‘subject-matter of a money-decree may

}be said to be money. T

17. The appellant’s application to the
Bhavnagar Court stated, as reproduced
above, that the first and second respondents
had no asstts within the jurisdiction of the
Bhavnagar Court or elsewhere in India.
However, having regard to the object of the
said Act, note may be taken of events that
have transpired subsequently. The case of the
4th respondent before the Bhavnagar Court
was that it had paid over the full purchase

" B.T. Corpn. of Moixfovia,"BérﬁudaW. Orient ‘Middle East Lines Ltd.

submit.that the. .
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price of the said vessel to theBrd respondeént’
Theteuponthé- Bhavnagar Court injuncted
thé 3rd resporident‘from paying the ‘amount
L' Rs. 6,40,000/- t6 the Ist and '2nd res-
pondentsand permitted the 4th respondent to
break the said vessel. Whert this Court called’
upon the 3rd and the 4th respondents to
déposit the amount of Rs.6,40,000/+1n its
Registry, it was aswe find from therecord,the
35d respondent which made the deposit, The
deposit whis made without protest and thé 3rd
responder® has ‘not appeared, “beforé ' this
Court to ~ coritend ‘that{the._- amount 'of
Rs.16,40,000/ - was not dueto the 1st’and 2nd
respondents a3 part of the purchase price of
the said vessel. It«can; therefore, be $aid that
the 3rd ;espondent was holding monies, in the
amoust of Rs"6,40,000/- of the Ist and 2nd
respondents,

tr

+18. ““Fhe 3rd respondent as the cause title
shows, is & Government company that has its
registéred office at Calcutta and a regional
office at Bombay. It is not known where the
3rd respondent held the said amount of
Rs. 6,40;000/-. f

19. Itis now forthe appellantto ascertain
where the monies were sO held and, if they
were held within the jurisdiction,of the
Bhavnagar Court, to apply for an amendment
of the jurisdiction paragraph of its applica-.
tion to the Bhavnagar Court accordingly.
The 'Bhavnagar Court' would then, after
notice to the parties, consider whether or not
the amendment should be allowed. It would,
ordinarily, having regard to the object of the
said Act and the fact that these events have
transpired after the application to it was filed,
allow the amendment. Thereafter, it would
determine ‘whether = the averment in the
amendment is correct. In the event that it
came to the conclusion that the 1st and 2nd
respondents had monies within its jurisdic-
tion, it could be said to have jurisdiction to
take the award on file under Section 5 of the
said Act and it would proceed thereafter
under the subsequent provisions of the said
Act.

20. The appeal, therefore, succeeds and is
allowed to the aforesaid extent. The judgment
and orders under appeal are set aside. In the
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event that the appellant applies to the Court
of the Civil Judge. Senior Division, Bhav-
nagar, for an amendment of its petition within
16 weeks from today so as to aver that the Ist
and 2nd respondents had monies within its
Jurisdiction, the Bhavnagar Court shall con-
sider, after notice to the parties, the grant of
such amendment. If it allows such amend-
ment, it shall consider the correctness of the
averment therein. If it comes to the conclu-
sion that the Ist and 2nd respondents did have
monies within its jurisdiction, the Bhavnagar
Court shall take the award on file under the
provisions of Section 5 of the said Act and
shall proceed thereafter in accordance with its
subsequent provisions.

21. In the event that no application for
amendment as aforementioned is made by the
appellant to the Bhavnagar Court within 16
weeks from today the 3rd respondent shall be
entitled to withdraw the amount of
Rs. 6,40,000/-deposited by it in the Registry
of this Court. In the event of such an applica-
tion being made within the time aforemen-
tioned the amount of Rupees 6,40,000/-
deposited by the 3rd respondent in thé
Registry of this Court shall stand transferred
to the credit of the application of\the
appellant in the Bhavnagar Court and-its
disposal shall be subject to the orders of the
Bhavnagar Court. :

22. There shall be no order as’to costs.

- Order accordingly.
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State of U. P. and another, etc. etc.,
Appellant v. Rajendra Singh Malhan, etc.
etc., Respondents.

(A) Constitution of India, Art.226 —
Writ petition — Locus standi — Declaration
sought in earlier writ petition that certain
rules were ultra vires — Persons affected by
decision can challenge decision though they
were not made parties in petition seeking
aforesaid declaration by separate writ peti-
tion or review petition. (Para 8)

(B) Constitution of India, ‘Afts.16 and
309 — U. P. Non-Technical.. (Class II)
Services (Reservation of Vacancies for the
Demobilised Officers) Ruales, 1973, R. 3(1) —
Non-Technical (Class I1) (Group ‘B’) Services
(Appointment of Demobilised Officers)
Rules, 1980, R.3(b) — Seniority — Deter-
mination — R. 3(1) of 1973 Rules and R. 3(b)
of 1980 Rules denying benefit given to officers
joining,armed forces after Nov. 1, 1962 but
before Jan. 10, 1968 and those joining after
Dec. 3, 1971 i.e. during subsistence of emer-
gency, to those joining after Jan. 10,1968 and
before Dec. 3, 1971, in rhatter of seniority
—Not discriminatory — Officers benefiting
constitute separate class.

=Decision of Allahabad High Court,
Reversed.

Seniority — Concession given to those
officers joining armed forces during emer-
gency — Denial to those joining after revoca-
tion of emergency — Not discriminatory.

It is now almost settled that seniority of an
officer in service is determined with reference
to the date of his entry in the service, which
will be consistent with the requirement of
Articles 14 and 16 of the Constitution. Of
course, if the circumstances so require a group
of persons, can be treated a class separate
from the rest, for any preferential or bene-
ficial treatment while fixing their seniority.
Normally, such classification should be by
statutory rule or rules framed under Art. 309
of the Constitution. The far-reaching implica-
tion of such rules need not be impressed, be-
cause they purport to affect the seniority of
persons, who are already in service. For
promotional posts, generally the rulc regard-
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