IN THE HIGH COURT OF DELHI

Suit No. Suit Mo, 2958 of 1989
and ;
I,A, 8199 of 1939 /Zﬂ,,.,——
Appeal No, of from Original Decree o
Eﬂ vision Ippl.ca tioa Appellate Order
Date of Decision 2 2le 1990, 1\
_._ ne Nation il Thermal Power eessssth-cugh Dr.L.MeGloc' ,5r.Advocate
“with Hr.J.C.SeEh,Dr.. M.Singhvi,
orporation Ltd, Mr.N. Waziri\g M:-.5,.81zvi Advocar
Versus
; The Singer Company & Others.,...throggh Mr.D,C.Singhania,Senior
= “with Mr.0,F,sopli,
%is vl yalaind

M a Vasan Ms
?ﬁ?#anathm, Advocates,

Corath:—
The Hon'ble Mr. Justice D, P, Wadhwa.

The Hon'ble Mr. Justice
. Whether Reporters of locdl papers may be allowed to see the Judgment?

2 Tobe referred to the Reporter or not? Men
3 Whether their Lw&ihi'ﬁ: wish to see the fair copy of the Judgment?

This is a petition fil=sd under Sections 14,30
and 33 of the Indian Arbitration Act, 1940 (for short
the Arbitration Act) for setting aside the interim award
made at Londen on 9.85,1989 by the Arbitral Trikunal
constituted in effect under the ICC Court of Arbitratien
of the International Chamber of Commerce, Paris, and
under the ICC Rules of Concilliaticon and Arbitration,
There are tws respondents, the first respenjept being
the contesting rezponient, The thret Pﬁﬂﬁ_—l?ﬁ%f the

Arbitral Tribunal have also been afded as party=-
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p‘:tit.iun:r also filed sn application luehj.ng 1nturin £
ustrunl.nq th® respondents from proceeding uith the %
arbitration during the pendency of these proceedings.

On nmotice belng issued the first respondent,
The Singer Company, filed replies in cpposition and raised
a preliminary objection that the petition was not maintain-
able as the interim award of the® Arbitral Tribunal was a
foreign award within the meaning of the Forelgn-Awards
(Recognition & Enforcement) Act, 1961 (f6r short the
Forelgn Ffwards Act) and as such outaidethe purview of

the Arbitration Act. On 22.2.90 I recorded as underi-

"At the cutset-an objection has been raised
by Mr.Singhania that the present proceedings
are not maigtainasble, Presently,I am hear-
ing arguments on the application (I, A,39193/89
Since, (while considering the application cne
of the things which the petitioner will hawe
to show is if it has a prima facie case,
With~this the question of maintainability of
the proceedings is linked, Both the counsel
agree that the lssus regarding maintainabllit
of the present petition may also be decided
along with the application for grant of
interim relief, They further state that no
evidence is required and that the cusstion

of maintalnability can be argu®d on the basis
of record already beforfe me, I order
accordingly.”

By the interim award the Arbitral Tribunal,
responcent Ho,2, decided certain preliminary isspes, It
recorded that Terms of Reference identified eleven issues to
be decided in the arbitration and certain issues were to be
decided as preliminary issues, Some of these were as to
(1) whether the laws of India governed procedursl matters in
the Arbitration and if not, what was the applicable procedu=
ral lawy (2) wvhether the reference teo Arbitraticr was bad by
reason of not being made within the time allegedly prédidipeq
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by the contracty; (3) whether the whole, or part, of the

claimant's claims were barred by time limitation pursuant to
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Limitation Act, 1908; and (4) whether the counter claims
of the petiticner were barred by tim® limitetion, J,I Ij.=i:;
discussing the preliminary issues the interim nua.l:duwa:
made, inter alia, among other things holding that (1) the
laws of England govermned procedural matters in thé
arbitrationy {2) the reference to Arbitration fad not bad
by reason Oof not being made within the time allegedly
prescrised by the Contract; (3) nlithEr"ﬁiH vhele nor any
part, of the claimint's claims were ¢ xred by time
limitation under the laws of Indigyoand (4) none of the
counter claims of the petitiomenes barred by time

limitatien,
It was not dispited before me that the arbitra-

tion proceeded in adcocdance with the ICC Rules of
Arbitration and €bat'in terms of Article 12 of the afore-
said Rules, the _JOC Ccurt of Arbitration fixesd London as
the wvenuetef arbitration, This was, as a matter of fact,
concurred, by the arbitrators constituting the Arbitral
Tritvnal and this was in fact included in the terms of

reference,

The Arbitral Tribunal held that the substantive
law of th=s tract in gquestion was Indian law., It further
declded that the liw relating to the conduct of the
arbitration proceedings, including the issye of an award
in the arbitration, was the law of London, The Tribunal
exanin®d in detalls tht atplicability of the Indisn
Limitation Act, 1963 to the claims ralsed by the first
responient and to the counter claims of the prtiticner
an? c: = to the conclusion that these were ngtﬁgagrfg;%-
the law of limitaticn., I may note that unfecr the ICC Ruler

Aaf Erhitrration the dzte vhen eopest for arbitraticon 1=



The arguments by the petitioner before me proceeded
on sorewhat same line as these were before the Arbitr
Tribunal that it was the Arbitration Act and subst q;t’/
law of this country that governmed the subject dismtes
betveen the parties,

Dr.Singhvi, learned counsel for the petitidner,
sald that interim award in the present case was -t,‘he domestie
award and could be subject matter of chal_].g}':‘g’t' under the
“rbitratioan Act and this court was compstest to decide this
question, Mr.Sirjtiania for the firsg respondent, however,
contended to the contrary and saf€ ghat interim award in
question was in fact & foreign'sward and would be governed
by the Foreign Awards Act ‘end as such the present

preoceedings were not méineainable,
In sucogff of his submissions Dr.Singhvi referred

to various clzuses in the contract and in particular ¢o
El-E'I.IEEE 112* 32-3- ﬂpsl ﬁ-ﬁpli E?|'E-=‘. ﬂ.? -E'.'ﬂ.ﬂ ﬂ.E.

Since nn}nsidhre_blt arguments velfe made on the effect of these
clzuses,, ;I'marr w2ll reproduce the same. (The words "contrac-
tor! ‘and® 'owner' respectivelv signify the 1st respondent and
the petiticner) s

"7.2 The laws aprlicable to this Contract shall be
the laws in force in India, The Courts of
De lhi shall have 1 risdiction
matt!:‘g :rlsigg uﬁgr“%?"? é&igac{é RS

N T

27.5 All d'!futEs or dﬁfErencEs in respect of which
the dec J-l:n., nE the Enginr:e:: ha= not
become final ar l:ri 111 resaild, shall be
settled hyﬁrgitrati:}n in thﬂ manner herein-
after prov

Z1,6,1. In the event of the Contracter being an Indian
partv, tEEt LLétnt!E g Eit EEt‘I. and/or a
eslden a
g?ﬁ“ﬁn 3 ; ered or ncnfmratgs In Bndia,
the arbltrstlion shall be conducted by three
arhitrstors, one each to be nominstcd by the
Contrzctor and the Ovmer and the third to be
ra‘wﬁd by t h-: Presicent of the Institutich f
?i:-mnrs, gia. If either of the 1
?a to aﬂ?-u nt its arbitrator wi bﬁt@’

) day= efter receipt of a notice from thf
other party invcking the Arbitration clzuse,
the President of the Institution of Engineers
India. shall have +he oower o+ the rermegt of
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27 .6.2 The arbitretion shall be conducted in accord-
ance with the provislona of the Indian
Fnrhitfltlnﬂ Act, 1940 or any statuto

tﬁfﬂ& &'Hﬁﬂtnﬁ vEnue O ar ; atl.n:r
7.7 In the event of foreicn Cmtru:tnr

arbitration shall be conducted Em:u
a_:h tratﬂr.s one each £t0 be B

h gndtht'tﬂruszﬁé“nﬁnr 8 ‘Eﬁﬁﬁﬁ%ﬁﬁﬁ"
E‘u les 3 :uém 1151&1:!:! “iﬂ iraﬁt:': nfu%%

Intematinna Chamber of Commerce shall app
to such arbitrationa, The arbitzéticon shr'l be
conducted at such place as the-aXp aEors
may determine,

?7.8. The dﬁﬂiiﬁ gf the ma:lg:g%nuf the '.-.mh 1;:;
::rs al ina n e -
%he txpe:n:e o tme arvi rEtlE shall be
? ay be cdeterm n&". by the arbitrators,
he a.:‘r:itratnrs may t to time, with
the consent of i Ehéf paaties =n1arg& the

time for mE'.h:il'HJ auard., In the event of
any of the afores: ubit:atnra dying,
gin:ti rtat or b-._.i.ng u a]f:l& ect
el e a8 shi s el for B
ace of (the nuti;ninq ar‘l:itrrtnr.

32.3, The cgntxech shall in 21l res gongtru-
) eg mE go%ea al:curd ng o Fﬁiaﬂbﬁ,
At the sgme| tim® reference be made to the agnement

dated 17,6,1982 bétyeenr the parties and in particulsr to

Article 4.1 refating to settlement of disbutes, This clayse

is as undezis
®Article 4,1 Settl-rent of dis-utes

It is s#:ificnllihaqreed by an< between the
parties that al] e differences or dismates
arising out of the contract or touching the
sub m:t, n:attE: of the Contract, shall be

dee g of Settlement and itra-
tien u ‘“I?ﬁi in Clause 26,0 and 77,0,

Ex:ludinq 27.6.1, and 27,6, 2, of the General
Conditions of the Contract,"

Pr.S8inghvl then referred to provisions of the

Forelgn Awards Act and szld that the present case fell under
clause (b) of Section 9 of the Act, This Section provides thet

nothing in the Foreign Awards Act shall "apoly to any award
mace on an arbitration agreemant governed by the law of
In?ia," A contention wzs also raised that-since there was
ne notification 1ssu®d by the Centrel Government under clsuse

{t) of Scetion 2 of the Foreign Avards At stating +hindia
Page50f19
reciprocal provisions had® been made by the United ¥in

the provisicns of that Act will not abply in the present case,



issued by the Central Government Iln exercise of powers

conferred by clayse (b) of Section 2 of the aforesaid Act
of its satisfaction that reciprocal provisionas had.

been made and thus declaring that United KingOgm to be
territories to which the Convention on the\Recooniticon
ard Enforcement of Foreign Arbitral Awarcds, set forth in
the Schedule to the said Act, acplindy’ Then Dr.Singhved
referred to certain provisions of\ .fe Arbitration Act and
in particular to Section I7 \I), 46 and 47 of the Act,

These Secticons are as underfs-

*37.(1) AXl %the provisions of the Indian
LimitatTon-Act, 1908 shall amply to arbitra-
tion as _they apply to proceedincs in Court.

485, The provisions of this Act, except
sub-section (1) of Section & an? secticns
T.12 (36) and 37, shall apply to every
arbitration under any other enactment for the
tine being in force, as if the arbitration
were pursuant to an arbitration agreement and
as If that oth®r enactment were an arbitration
agreement, except in so far as this Act is
inconsistent with that other ena~tment or with
any rules made thereunder.

47 . Subject to the provisions of section 46
and save in so far as is otherwise provided
by any law for the time bheing in force, the
movisions of this Act shall apply to all
arbitrations and to all proceedings there-
under:

Provided that ah arbitretion award other-
wise gbtained may with the consent of all the
parties interested be taken into considera-
tion as a compromise or adjustment of a sult
by any Court before which the sufit is pen?ind%

Dr.Singhvi then submitted that conditions of the

contract between the parties did not rule out e dia

applicability of the Arbitration Act and thPagefieiri

award in guestion had to be treated as the domestiec award
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Limitation Act applied conly to the progeedings in a court

of law =nd Limitation Act wax applicable to arbltrations
only by virtue of Sub section (1) of Section 37 of the Act,
He sald that once the Arbitral Tribunal held that the

Indian Limitation Act was applicable it would ne€essarily
follow that arbitration proceedings were covérmed by the
Arbitration Act., To su:hﬁcasE, he said, that clause (b)

of Section 9 would apply. Dr,.Singhvi-gai® that Afbitration
Act is a law of Indla., According $O\Iim Clizuse 27.7 of the
contract between the parties cnly\specified the points of
departure from the Arbitratiod Act and if there was any
inconsistency between the Arbitration Act and ICC Rules of
Arbitration, the ICC _Rules of Arbitration would aoply. He
sald that if the gomtract had not specified sbhout the
applicabilility af the Indian laws the award in guestion could
well hrve bean/a foreign award, He said that under this
Clause Wepue was to be decided by the arbitrators and not
by IS€ Gourt of Arbitration and the arbitrators could well
bhave declided the venue to be Delhl and then the impugned
award could not have been termaed a foreign sward in any case,
The cholece of London as the venue of arbitration in the
present case was of no significance to decide the controver-
sy in the present case, so Dr.Singhvi argqued, His suybmissior
was that courts of Delhl were to have exclusive jurisdictien
for all matters arising under the contract which was
governed by the lew in foree in India and nnir the
administrative mechanics or mndalities-ur conduct of
arbitration was to be as per ICC Ruk s of A:bit:aﬁ%g% ans

no more, In fact Dr,5inghvi said that when BRELAOMd® 1aw

had been made, fixing of wvenue was of no significance or of
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present case, Dr.Singhvi also referred to Article 55 of
the Idmitation Act, 1963 to contend that the claims raised
by ist respondent were clearly barred by limitation with
reference to the cause of action as alleged by the I1st
respondent., Reference was made to & few decisions as to
when cause of action would arise in such a case, Lastly
Dr.5inghvi said that interim award itself was made bdyond
the period fiyed even under the ICC Rules of Arbitration
and that there was no provision under those Rules for
extension of time for meking the Bward after the award
had been made,

In support of his ‘warious submissions Dr.Singhvi
referred to certain reported decisions but I think I need
to refer only two af them, One iz a decision rendered by
the Supreme Court-in 041 and Watural Gas Commission v,
Western Company of North America, AIR 1587 SC 674 and the
other id of /'Delhi High Court in C,0,5,I,D, Inc, and another

v. Stea] Apthority of India, AIR 1986 Delhi 8, a judgment
rendered by me, I think, however, it - is unnecessary to

refer to the case of Oi1 and Natural Gas Commission
inasmich as there the award wvhich was subject matter of
controversy was admittedly a domestic award for the
purposes of Indian courts being governed by thr

provisior of Arbitration Act,, The agreement between

the parties in that case clearly provided that arbitration
proceedings shall be held in accordance with the -
provisions of the Arbitration Act and the rules made there.
under as amended from time to time, The question as to

how the arbitratcrs' award which was not a domestic award

India
in India could be enforced in a court in 55'&38 Hfgthe

context of the Indian legislation enacted in that behalf,

Anamaly +he Paredos Avarde Bk was neatr Befars elhs So oo
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Court, The Supreme Court was of the view, however, that
the provisions of the Ferelgn Awards Act would be attracted
only if a foreign award was sought to be snforced in an
Indian court., Dr.,S5inghvi tried to distinguish the decisicn
in €,0,5,1,D,"s case on the ground that there the venue
was agreed to be at Londen whereas in the presént case

the cholce was left with the arbitratcrs end further the
clauses in the present cass were not Ecmpara-le to those

in C.0.5.I.,D,'s case,

Mr.5inghania, lcarned counsel for the respondent,
countering th® arguments &f the petitiocner submitted that
the interim award in the presant case was a foreign award an
outside the purvies vf the Arbitration Act, He relied upcn

the decision ln_.E.tJ.'S.I.D.'u case, He sald thzt
Dr.Singhvi, In"fect, argqued that though requirements of

Section 27of\the Foreicn Awards Act were fulfilled to make
the ipearim avard in question as foreign award yet clause
(bNOf "Section 9 of that Act was attracted to save the
a'nfd to be governed by Arbltration Act, This ecould not be
so0, he sald, He sald various clauses of the agreemeant
betwveen the parties andespecially Article 4.1 of the
agreement dated 17.8.1988, cl=arly showed that the
arbitration agreemcnt ipn the present case was governad not
by the laws of India, 1.2, Arbitration Act. He sald the
provisions of the Arbitration Act and the ICC Rules of
Arbitration could not stand together. Elfuse 27.7 of the
agreement clearly stipulated thet ICC Rules of Arbitration
would apply with the modification only relating to the
anpointment of the arbitrators whizh in effectimdia also

in terms of Article 2 of th2 aforesaid RuP],?:gse.g o.;.':'gicle 12

of these Rules provides that the place of arbitration shall
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fixed by the ICC Court of Arbitration it was consented to
by the arbitrators, and this would again be in effect
in terms of Article 12,

In C.0.5.I.,D,"s case one of the qu stions was
if the award there was a foreign award within the meaning
of Secticn 2 of the Foreign Awards Act, If Ams held that
that Act was a complete Code in itself fg respect of a
foreign award., The argument of theé\Iéspcndent in that case
that the arbitrator F o€ held thetf\tht contract was governed

and so _
by the laws of India, the arhidfration acreemént which was

incorpeorated in the contraCy yould alse be so governed,

was repelled, It was hllﬂs tha* inspite of the fact that the
contract between th@ parties would be governed by the laws of
India, the partieg gould nevertheless agree that the
arbitraticn £gréement would be governed otherwise, Thus
thouch ajgonkract may be govermed by the laws of Indiz

the arhitraticn clause contalned in it need not be so govern-
ed by the In‘izn law.

I think the principal question that needs considera=
tion in the pﬁsent controversy between the parties is if
the awvard in the present case is a foreion award or not.

Two questicns were thrown up for consideration that if

the interim awaréd in the present case is a foreiogn award,
could not 1 final zward be yet 2 domestic mvard and
secondly fixing of a venue may be a scund guide to find cut
if the 2v:rd is a foreign awaré but coul? that alvays be
decisive and if once the venue is fixed cculd not it be
changed and if so to vhat effect, However, these cucstions

Indi
do not arise for consideration in the prﬁﬁgég,]ﬁ%?rqlganﬁ I naed

fiot discuss them.
Uncer Section 2 of the Foreleon Averds Act, forelgn

Secmrd mEmard an mweard whern made (41 4m marovafen e am



agreement in writing for arbitration to which the
Convention set out in the Schedule to the Act applies and
(11i) is made in territories having reciprocal provisions.
In the present case theére is no doubt now regarding the
second  condition. The Convention set cut im the Schedule
s0o far it is relevent may be referred to. /Under Article I,
the Cenvention applies to the Lecognitien end enforcement
of Foreign Arbitral Awards made (i) dn)d foreign country and
(ii) by arbitracors appoirted by the parties or m=de by
permanent artitral bodies to whieh the parties have
submitted, Under Article iI';zgrferr:mt in writing™ shall
include an arbitral clauSe in a contract or an arbitratien
agreement signed by the parties., ®Agreement in writing®
can b€ indicative 1¥f the award made pursuance thereto
would be a fore¥gn award, Section 3 of the Foreign Awards
Act ,which\ip terms is equivalent to clause 3 of Article II
of theé\Cohvention, is also indicative if the parties
idtended the award made in pursuance to the arbitration
agreement would be a foreign award, This Section applica
notwithstanding the Arbitration Act or the Code of Civil
Procedure and if any party to agreement to which Article II
of the Convention applies, commeénces any legal proceedings
in any court agalnst any other party to the agreement in
respect of any matter agreed to be referred to arbitration,
any party to such legal prdcesdings may at any time after
rutting appearance and before filing written statement or
tzking =mny octher ztep in the proceedings, arply to the
cocurt to stay the proceedings and the court shall make an
order staying the proceedings unless it pggaqqigg%d that
the agreement is null and void; inoperative or incapable of

aaldlmms marearmrmad A= Ehat +havre 18 mat I Esmsbk saw A1 erwmidEe
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How as I Iead the Ielevent clauses of the agreement
between th€ parties which have been set ocut 2bove, it is
clear to me that the parties agreed that all the differences
or dismtes between them under the contract shall be decided
by the process of settlement of arbltration as specified in
clauses 26,0 and 27,;0 excluding clsuses 27.6,1"and 27,€.2
Clmise 26,0 is not relevent as there has nét been any
settlement, Clauses 27.6.1 and 27.6.2 axe relastable when
the contrector is an Indian party mﬁ then the provisions
of the Lrbitration Act are app],i;tﬁlﬁ and® the venve for
arbitration is to be at New Belhi, India, These two clauses
have been specifically exAalddéd in the present case, The
contracter, i.e, respencent Ko,1, before me is a foreiom
party. The arbitraticn) is not to be conducted in accordance
vith the provigien®of the Arbitrétion Act., It 1= to be
conducted as\pP®r Rules of Concilliation and Arbitration of
the ICC, The/verme is tO be selected by the arbitretors.
Only ¥o\this extent the ICC Rules may not 2pply, but that
do¢ not make any material difference, The venue for
ggbitration has been agreed t© by the arbitrators to be
Lendon, Mot mach argument is, therefore, needed to show thet
the award in the present cese is & forelgn award and woulsd be
governed by the Foreign Averds Act, Reference to any of the
provisions of the Arbitratien/.~t is not, therefore relewent,

Agreem=nt in writing for referrinc the disputes
to arbitration should be such as one can infer easily that
the &vard mede thereunder will be in the territory of 2

Stete otheér than the State whére the recoonition and enforee-

ment of such an award is socught. It i= lossely termed as

Internztional Arbitration., Rs to the place wherelndige agreemen

Page 12 of 19
wes executed may give indication if the awarfd wouls bes &

foreign awerd, Unleses it can be showr from the artdtrstion
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Avard Act could be made applicable, Another indication
:f:u].;:l be 1f on® of the parties is a foreign party and where
the parties agreed t0 international arbitration, for

example under the ICC Rules of Arbitraticn, Yet ancther
instance could be of the procedures the partieg agreed would
apply for the conduct of arbitration proceedings’ and also
what would be the law applicable to the gontract in guestion.
If it is not so specifically provided.cne could ask what
system of law has th® contract thé\closest and most real
connecticn. If the arbitratiom\is\to be held in a foreign
l1and it couvld be yet anoth€rs indication thet the award would
be a foreign award, Thexé-ls, however, no authority for the
proposition that wheén\arbitration takes place in one country
the law to be appliéd must be the law of that country but
the authoriti®s do show thst there is 2 strong inference
that thisz #oyld be So, Reference in this connection may be
made £O, a‘decision of the House of Lords in James Miller &

Brgth€rs vs. Whitworth Street Estztes {1270 A,C, 5B3)
The parties in the present case expressly agreed

that their ricght under the o~ntract would be determined
under the Indian laws. This, however, did not imply

that they also agreed that the law governing the arbitration
procedure would also be Inédian law, i.e, Arbitration Act as
well., Applicabllity of the Arbitration Act vax specifically
excluded., The parties could certainly agree thet their
rights under the contract are to be governed by on® systém
cf law and the procedure for resolving thelr dis—wtes by
arbitretion by some other system of law (sce in this
connection the decision of this court in Ea&eﬁsfdﬁig" case).

However, one can safely hold that in absence of any
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contractual provisions to the contrary the procedural law
governing the arbitration will be the place for conducting
arbitration preoceedings, for example the English law in
the present case and that is what the Arbitral Tribunal
has held.
hgain in the present case therse~are-/all the
characteristics of a foreign arbitration and the award
in question being the foriegn awasd,\ for example ICC Rules
of Arbitration are to apnly; Artitration Act 1s specificsl.
exclided; arbitration proceedlngs are being held in
foreign land; one of th€ parties is a foreign party;
ICC Court has arpointédla third arbitrator who 2cts as
a Chairman of thf Arbitral Tribunal and he is also a
foreignery; the| Edglish law 1s to govern the arbitration
proceedings) as has been rightly held by the arbitrators,
Dr.Singhvi referred to the following passage in
the \Dicey and Morris bock on the Conflict of Lawsjz(Zlevent
Edlvior):

"If there is an express choice of the
proper law of the contract as a whole, the
arbitracion agreement will usually be
governed by that law, If there is no
express cholee of the law to govern the
contract as a wvhole, or the arbitration
agreement wk in particular, there is a
strong presumption thet the proper law of
the contract (including the arbitration
clause) is the law of the country in which
the arbitration is to be held, But this
presumption, though strong, can be rebutte
for the Housa of Lords has emphasised that
an arbitration clazuse is only one of sever
circumstances to be congidered in determin
ing the proper law of a contract, The
presumption cannot operate if no place of
arbitration is agreed in the original

i contract, or 1f the place of arbitrstion i
- J left to be chosen by the arbitgators or by
Mf an outside body. In ET-I jg gr;e Or opar
- law of the contract EQE ri% e arbitrsa
tion elause) will be dete:ninﬁﬂ in accorda
nce with the normal principles.™



applicability of the Arbitration Act and instmad chose

ICC Rules of Arbitration and law governing the arbitration

proceedings would be that of England where the arbitration

proceedings are being held,

Reference was also mada to the following passage

in the book Law and Practice of Intematignal Tommercial

Arbitration by Alam Redfern and Martin Bunter, 1°26

Editions

1y

"The distinctlon betweer the law governing
the arbitratign\ad the law applicable to
the matters . io\ issue before the arbitral
tribunal 18 of general applicationy; and

as a matkef of principle, it is right that
this sheuld be so, In many cases the parties
do not choose for themselves the place of
arbitration, Frequently, they lsaye the
degision to0 the arbitral tribunal itself,
Even more freguently, they leave the fhoiege
to/a third party responasible both for the
sppointment of a sole arbitrator (or
presiding arbitrator) and for the selection
of the place of arbitration. The selection
of the place of arbitration is then likely
to depend on consideratiens which have no
conrection with the dispute between the
parties, the dominant consideration usually
being that the arbitration should take place
in a country which is neutral in the sense
that it is not the home of either of the
perties to the arbltration.

For instance, when the ICC appoints a
sole arbitrater, or a presiding arbitrater,
it almost invariably appoints a person who
is of a different nationality from that of
the parties; and whean the ICC selects the
place of arbitration, it usually chooses
the country of the sole arbitrator or of the
presiding arbitrator. In such cases, which
are comon, 1t is evident that the chosen
place of arbitration has nothing to do with
the parties or with the agreament uncer
which the dispute arises, "It 1s, so to speak
an accidental choiee, In these clrcumstances
it would be capricious to hold that the law
of the place of arbitration was also, and
necessarlily, the law applicable to the
issues in dispute_ " e

Cn this basis it was stressed by PagsiSaifviP that

cholce of place belng London in the present case, was

ket i Bl o Rt F B Sl e el e ol <l aam m e o 1 e | —
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award in question a foreign award, I am afraid I cannot
agree to this contention as the place of holding arbitration
proceedings is not the only circumstance which could be taken
to decide if the award is a foreign award, though this would
certainly raise a strong presumption for the award being a
foreign award.
Then Dr,5inghvi attacked the award_ an.the ground
;hat the arbitrators could not hold the clfimedof  the 1st
res . ondent to be within limitation under the Limitation rot,
193 as applicable and as noted above one ©f his arguments was
that the law of limitation could«apuly only if the arbitrators
held the proceedings under thé Arbitration Act as cutside this
Act there is no other prowleslon for the amplicability of
Limitation Act to arbifrad tribunal except the courts. I do
not think Dr,.Singhyi i% correct in his submissions. The partier
can always agre€)that they will have ne claim against each
other if ralged after a particular period and they could thus
resort to\the Limitation Act to agree that if a claim or
counter elaim is barred under that Act that claim or counter
cliimhwill be extinguished and the arbitrators will not avard
any such claim or eounter claim, Morecever if ultimately the
foreign award is socught to be enforced in this ecountry the
court can always go into the qu®stion if the claim under the
foreign award wes barred by limitation under the law as
applicable in Indiz and if s0 may refuse the enforcement of
such 2n award on the ground of public policy, Under the
Convention set out in the Schedule to the Foreign Awards Act
recotmition and enforcement of a forelgn award could be refys-
- _,é.d if the recognition and enforcement of an award would be
L%};‘f contrary to the public policy of that nmntﬁgbe%tg;fj@l
statutes of limitation and prescrintion are sta.utes of oezace

afnd remose, I osould, tlfrefore,. refect the subslasziens of
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Dr.Singhvi on this account as well,

The result is that the petition is not
maintainable under the Indian Arbitration Agt, 1940 and
is- dismissed with costs, I.A,919¢0/89 is @lsp dAismissed,

- .’_‘IIII'. |
NP [Ludt

J.k.
S

May .%i , 1990,

N
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the recogmition and execution of
foreign arbitral awards. Foreign ar-
bitral awards arc defined as awards
made by an arbitrator or tribunal out-
side of the legal territory of the
Republic of Indonesia or awards so
designated according to the judicial
stipulations of the Republic.

The regulations provide for several
!:un:liﬁuntnmmii-wh‘l-he
purposes of ecxccution. First, they
which Indonesia ratified the New York
Convention. Second, swards will be
recognized oaly if they are within the
scope of the Indonesian Commercial
Code, and will not be eaforced if they
arc contrary to public order. Finally,
an gward may ool be execuled in la-
donesia until an exequatur has been
obtained from the Indonesian
supreme Couwrt.

The regulations then provide dior

process by which exequatur maybe

ained from  the | Indoncsian
Supreme Court. The detaded applica-
tion procedure requires, among other
things, that thefile\be accompanied by
(1) an origitial or copy of the award
authenticated pursuant 1o Indonesian
law and by & translation in conformity
with the requirements of Indonestan
law: (Z) the arbitration agreement
which formed the basis for the award,
also duly authenticated and translated
pursusnt (o Indonesian law, snd (1) 2
stalement from the Indonesian
diplomatic envoy to the relevant State,
stating that the latter cither has a
bilateral agreement with Indonesis or
has entered inlo an international con-
venlion on the recognibion and execy-
tiom of foreign arbitral awards, The fec
[or the ssusnce of an exequatur is

Lz N ST

While the Indonesian Supreme
Court's promulgation of regulations
should aid in enforceability of foreign
awards in Indonesia, the complex pro-
cedure imvolved may stll lead those
with a choice 1o avoid anempling to
enfores an award in Indonesia

1 Dwihi High Court Upholds I1CC
L TE ey

be High Court of Delhi hds con-
cloded that an [slesnational

1 ‘Chamber of Commeree ingefim award

was a foreign award\ governed by
India's Foreign Awards (Recognition
and Enforcement)oAct of 1961, Aa-
tional Thermmal Power Corp., Lid and
the Singer Co, and others, suil No, 2958
of 1980 and [A. B199 of 1989.

The contract between Singer and
Mational contained separate arbitra-
tion provisions for domestic and
foreign contractors. The contract
stated that arbitration with domestic
contraciors "shall be condocted 18 ac-
cordance with the provisions of the In-
dian Arbitration Act 190" with venue
in New Delhi. By contrast, that Act
provides that arbitration with foreign
contractors be under IOC Rules. and a
separale agreement between the par-
ties specifically excluded application
of the domestic arbitration provisions
to arbitration with foreign coniraciors,
Indian law governed the contract.

After a dispute arose, the ar-
bitrators chose London as the venue
for the bearings. On August 8, 1989,
they handed down an interim award
deciding certain preliminary issues
regarding the applicable law on proce-
dural matters, the timeliness of the
commencement of arbilration sccord-

L e e I Sy [ ey

NOVEMBER 1999

timelness of claims as dﬂw
Indian law. The tribvinal concluded
that the substantive law af the contracy
was Indian, bistdhat ICC rules gng
Eﬂﬂ-ﬁihliwﬂmdhpmnmi!
to the protediral aspecis of the ap.
bitration,

Mational attempted to challenge
the award in the High Court of Delk;
and to have it set asade under the [p-
dian Arbitration Act 1940 (sectinas
14.30 and 33), which, as noted above,
applics ocoly to domestic awards
Singer replied that the suit was nog
maintainable before the court, sinee
the award was foreign, and that the
Arbitration Act 1940 did oot apply.
The primary issue thes became
whether the award was domestic or
forewgn.

National argued that the award,
even though issued in London, showld
be considered domestic because the
contract purseant to which it had been
wsued was governed by Indian law,
Mational emphasized that classe 5" of
the Indian Forcign Awards Act ol 1961
seates that the Act “will not apply to amy
award madc on an arbitration agree-
ment governed by the law of India”

Mr. Justice Wadbwa rejected
MNatwonal's argument, holding that the
ICC mienm award was foreign and
non-challengeable under the Arbitra-
tioan Act 1940, Justice Wadkws noted
that the contract had specifically
provided lor foreign arbitral awards,
that the parties had specifically ex-
cluded application of the Arbitratios
Act 1940 in a scparate agl@diant, and
that choice o B@6r 818hldve law
did not preclude choice of a differeat
procedural law for the asbitration sor

SR e LR IO, TR L e
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sidered domestic merely because In-
dian substantive law governed.

B. United States

1. LS. Susprems Court Denies Cartsorar
To First Clrciuh Daclabon Holding That
Faderal Arbitration A<l Preciudes
Asguistion OF Sscurithes Pre-Clsputs

'umm

LS. Supreme Court declined

to review a First Circnit Couart
decision holding that the Federal Ar-
bitration Act (FAA) preempis a Mas-
sachusetts law which barred brokers
from demanding mandatory arbiira-

tion. Comnolly, Michkael & ol w

Securities Indusiry Axs'n, 883 F.2d 1114

(1989); cert. denied,  US.___, 110

5.0t 2559, 109 L.Ed. 2d 748 (1990).

The First Circuit's decision was
.ported at pp. 45 of our November

1989 Mewslefter.

Massachusctts statufepro-

ited broker-dealers from requiring

customers 1o sign mandatory pre-dis-

pute arbitration agrecments as & non-

negotiable requirement to establishing
a brokerage account.

The Supreme Courl iowited the
lederal Solicitor General, Kenneth W,
Starr, lo comment on the case. In his
amiciis curae brief, Starr focused on
section 2 of the FAA, explaining that
the Supreme Court had:

rween impermasible state  arbitration
mitratson prroeatiods 10 @ differsni enfor
cemeni mEgise mnder sinte low, and
permasible stsie regulations of genersl
Epplacmnon 1hel neroisamby cocTem et A
bitrwtion in contract. The Foderal As-
bitrakion Act bars the former ropelatory
efforis precischy beemse ioch 2812 ST
wiHaIE ise amti-dsTEminaten priiphe

Starr cxplained that the Mas-
sachuseits Law violates federal law and
ircals  arbitration agreements  dil-
ferently than other contracis, Citing
Southignd Corp. v. Keating, he con-
cluded that the FAA reflects a national
policy [avoring arbitration and
preclodes the state from requiring par-
lies o & contract 1o resolve their dif-
ferences i a court of law where they
have agreed im that coniract fo ar-
bitrate their disputes. He added tha
the First Circuit's decision will met
harm state or federal efforts 4o police
securitics arbitration ‘presisions, in
that the Commodities Futures Trading
Commission apd be-Securities and
Exchange Commission are working on
regulations 10 encourage the "efficient

Starr cxplained that Massachusetts
stii has the power o supervise
ity b

the goal of the eecurdies srbitmtions

regulatinns by enscting & sinie law prowved-
ing, for exsmple, hai forus selection
clamsses in all conusmer cONLACTS Ml be
the subpeci of negodlscion esd fall dis-
chomure. In orherwoeds, spplication of the
anti<discrminanios pnaciple of Secison 1
of the Federnl Arbimatioa Ao & by no
melAd [ERIEMOEAL 10 Oulliesng sEbe
Federal low simply guaranices that arbs-
trason sgreements sof b simgied o for
special reaimeni

Z Seccnd Clreulfl Finds: LimAstions On
The " Asmeax Window™ in The Amex
Copnetftution.

use of the American Arbitra-

thon Assoctation as a forim 1o ssl-

tle disputcs between mvesiors and

their brokers has been limited by two

decisions issued by the US. Second
Circuit Court of Appeals.

We S . Baead e EF..J e F...L

Pierce, Fenner & Smuth, Inc. v. Argvis
hitration Arsocieniond WA F2d 109 {(2d
Cir. 1990) (" Ceopgladis™)( the Court af-
firmed a lower ‘url ruling that the
arbitration \clause of the American
Stock Bxchange ("Amex”) Constilu-
tiga.can be “superseded” by a marc
detaled customer agreement, and that
Mcrrill Lynch and Mr. Georgiadis had
closed the so-called " Amex window” by
that agreemend.

The Amex window, contained in
Section 2, Artcle VIII of the Amex
constitulion, allows a customer to refer
a claim to the AAA unlkss the cus-
tomer has agreed "in writing, (o submal
only to the arbstration procedure of the
Exchange "

The arbitral provision in the cus-
tomer agreement in Georgiadis stated
that any dispute was (o be settled by
arbitration before the Mabional As-
sociation of Sccuries Dealers
(NASDY), the New York Stock Ex-
change (NYSE), or sny other cx-
change located in the United States.
Circust Judge William H. Tembers held
Geaorgiadis was bound by the arbitra-
tion clause of bis agreement with Mer-
explicitly io settle their disputes only
before particular arbitration fora.

Georgiadis argued that under Mer-
rill Lynch v. Hant, Merrill Lynch was
estopped from deaying him the right to
take his case (o the AAA. In Har
Merrill Lynch did not assert its con-
umnﬂrgh;nﬁu*nmw

erﬁi‘;&@n&f&ﬁmn

voke equitable estoppel. Georgiadis
“must have been an sdverse party in the





