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Coratl1!-

The Hon'ble Mr. Justice D. p. Wadhwa. 

The Hon'ble Mr. Justice 

• 1. Whether Repor ters of local papers may be allowed to see the Judgment? 

2 To be referred to the Reporter Or not? 'fv' 
3, Whether their Lordships wish to see the fair copy of the Judgment? 

This is a petition filed under Sections 14,30 

and 33 of the Indian Arbitration Act, 1940 (for short 

the Arbitration Act) for setting asi<'le the int e rim aHard 

made at London on 9.8.1989 by the Arbitral Tribunal 

constituted in effect unGer the ICC Court of Arbitration 
~ 

of the International Ch2!Tiber of Commerce, Paris, 2nd 

unde r the ICC Rules of Conci11iation and Arbitration. 

ThO? re are t."o respo;1oents, th e firs t re$ ~,=,n'~e nt b? ing 

the contesting respon::ent. The three rr.e ;r.be r s of the 

Arbitral Tribunal have also been added as party-
- __ .!I _ _ A. "',,_ ... .. , ~-- •. ~ t-}, t-},.. NO t-1t-i"n the 
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" . ~:>.-.. 
petitlone:. also filed en application seek1n~,,~t,.e"rinl" ~l~if 

restraining the ~spondents from proceeding with the ~ 

arbi tration during the "pendency of these proceedings ~ ' " 

-
On notice being issued the first respondent, 

The Singer Company, filed replies in opposition and raised 

a p~l1minary objection that the petition was not maintain­

able as the interim award of the Arbitral Tribunal was a 

fo~ign award within the meaning of the Foreign Awards 

(Recognition & Enforcement) Act, 1961 (for short the 

Fo~ign ~"wards Act) and as such outside the purview of 

the Arbitration Act. On 22.2.90 I recorded as under.-

"-At the outset " an objection has been raised 
by Mr.Singhania that the p~sent proceedings 
are not maintainable. Presently. I am _hear­
ing arguments " on the application (I.A.9199/8'l 
Since, while ponsidering the application one 
of the things which the petitioner will have 
to show is if it has a prima facie case. 
With this the question of maintainability of 
t he proceedings is linked. Both the counsel 
agree that the issue regarding maintainabilit;y 
of the present petition may also be decided 
along with the application for grant of 
interim relief. They further state that no 
evidence is ~qui~d and that the question 
of maintainability can be argued on the basis 
of ~cord already before me; I order 
accordingly. -

By the interim award the Arbitral Tribunal, 

respondent No.2, decided certain p~liminary issues. It 

recorded that Terms of Reference identified eleven issues to 

be decided in the arbitration and certain issues _re to be 

decided as preliminary issues. Some of these _re as to 

(I) whether the la~~ of India governed procedur~l matters in 

the Arbitration and if not, ~at was the applicable procedu­

ral lawl (2) whether the reference to Arbitratior. was" bad by ", 

reason of not being made wi thin the time allegedly prescribed , 

by the contract: (3) whether the whole, or part, of the 

claimant's claims were barred by time limitation pursuant to 

, 
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Limitat i on Act,- 1908, Md (4) ~t:her the counter ;c; ,,tms

r

/ 

of the petitioner \oIE!re barred by timl~ Hmi-tation. 15>-e-r 
discussing the preliminary issues the interim award was 

made, inter alia, among othe r things hold i ng that (1) the 

1a\-15 of England governed proce du r a l matters in the 

arbitration; (2) the refe r e nce to Arbitration was not bad 

by reason of not be ing made within tile t i me allegedly 

prescri:.:.ed by the Contract, (3) hei ther the '-'ho le nor any 

part, of tha c1aim ,-nt's claims \oIE!re tHr ed by t.:me 

limitati on under the l aws of Ind ia; and (4) none of the 

counte r claL~s of the peti tione r was b arred by t i me 

limitation. 

It was not disputed before me that the arbitra-

tion proceeded in accordance with the ICC Rules of 

Arbit r a t i on and that in terms of Article 12 of the afore-

said Rules, the ICC Ccurt of Arbitration fixed London as 

the venue of arbi tration. This ",as, as a mat t e r of fact, 

concurred by the arbitrators const i tuti ng the Arbitral 

Tribunal and this ~~ in fact i nc lu ded in the terms of 

reference. 

The Arb itral Tribunal he ld that the substantive 

law of the cont ract in question was Ind i an law. It further 

decided that the lrw relating to the conduct of the 

arbit r at i on proce edings, i nc lud ing the iss ue of an award 

in the arbit r ation, v .. as t he 1 a;.' of London. The Tribun al 

exa"in~d in de t a ils the a?plicabi lity of the ~dizn 

Limit a tion Act, 1 963 to the claims raised b y the first 

respon~ent a~d t o t he counte r c lai~3 of the prtiticn~ r 

ane c ~ :; to t he c onclus ion th at these \-_:ere not b arred b z· 

t hE l av: of limitat icn . I r.'\ay no:.e that unee!" the ICC Rulf ~ 

n£ ~rhi tration the dat e ~nen requ est for arbi trat ion is 
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The arguments by the petitioner before me proceeded 

on sOl'i"ewhat same line as these were before the ArbitJ')t . 

Arbitration Act and sUbst~~ Tribunal that it was the 

law of this country that governed the subj ect diSpUtes 

Dr.Singhvi, learned cOUnsel for the petitione r, 

said that interi~ award in the present case was the domestic 

award anc could be subject matter of challenge under the 

\ rbitrat i o.o Act end this <.:ourt was ccmrete:1t to decide this 

question. Mr.Sir.l;1t,ania for the first respondent, hOI.ever, 

contended to the contrary acd said that interim award in 

question ,,'as in fact a foreign a",ard and would be governed 

by the: Foreign Awards Act and as such the present 

proCeedings ~~re not maintai nable. 

In support of his submissions Dr.Singhvi refe rred 

to various cl2Uses in the: contract and in particular to 

clauses 7.2,· 32.3,27.5,27.6.1,27.15.2,27.7 anei 27.e. 

Since consider ab le argume nt s "" e re maoe on the effect of these 

clcuses, I may ~~ll reproduce the same. (The words 'contrac­

tor' and 'owner' respec~{vely signify the 1st respondent and 
the petitioner) I 

-7.2 The la ... '5 app licable to t his Contract Shall be 
the l aws in force in Ino ia. The Courts of 

27.5 

De Ihi shall h ave e~clusive 1urisdiction in all 
matters ariSing unoe r t r is Contract • 

• 
All disputes or d ifferences in respect of which 
the decis~on, if any( of the Eng i neer h a s not 
become f i nal or bina ~ng as aforesaiO, · shall be 
settled by arb i tration in t he manner herein­
after provided. 
In the event of the Contractor be i~g an Indicn 
party, th at i~-, to say a citizen ?fId"/o r a 
~~~inrt~~ist~P~do~rIyg~~f~r~f~ ~~ ~n8~~;-
the arb tr~tion shall be conducte d b~ three 
arhit r ators, one each to be nomin ?t co b y the 
Contractor <'n c' the Ot71e r anc; the t h:!.rd to be 
n a~ed b y the Pr e s i cent of t he: Ins titut ior. of 
Engine ers,: Ind ia. If eithe r of the parties 
i;a:!.ls to a ::>point its arbitrator ,,:!thin si xt r 
(60) day£ aftcT r eceipt of a not i ce frO!r. th~ 
othe r party inVOking the Arbitration cl cu~e , 
the President of the Institution of Engi neers 
IncH a shall have the oo\,oer at the recruest of 
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'Z7 .6.2 

'Z7 • e. 

32.3. 

- 1-

The arbitrc. ticn shall be ccnducted in acccrd­
ance wi th the provis icns cf the. Indian . 
Arbitraticn Act, 1940 cr any statutcry tJ, 
~iiP€:t~~c £e~~tn'a~t venue oi ar'''&1:?a:~ 
In the e,ent cf foreign Contractor . ~t/ 
amitraticn shall be ccnducted by t.hree 
arl::>itratcrs, cne each to' be Dominated by the 
Owner and toe Ccntractcr and the third to' be 
named by the President cf the Internaticnal 
Chamber cf CorrtnE::cce Pa:::i::t save as <lbove all 
Rules cf CcnCill1at1cn ana Iorbitrcrticn cf the 
Internaticnal Chamber cf COO'merce shall apply 
to' such arbitraticns. The arbitraticn sh ~' l bE 
conducted at such place as the arbitr 2tors 
may determine. 

The decision of the majcrity of the arbitr"lt·­
ors .shall be final an.:! binding upon the parti­
es. The expense of the arbitraticn ~hall be 
paid as may be cetermined by the ar.bitrators. 
The arl:itrators may, fr C'A"ll time to tlme, with 
the ccnsent of all the pa:..ties enlarge the 
time fcr making the a,,'ard. In the event cf 
any cf the afcresaid arbitrators dying, 
neglecting, resianing cr being unable to act 
fcr any rl!ason It ",111 be laWful for the 

rartv ecncerne~ to nominate another at:bitrc.tcr 
n place of the cutgoing arbitrc.tcr. 

The contract shall in ell resoects be ccnstru­
ed and gcverned acccrd i ng to lndian li!'1ilS." 

At the same time refe rence be made to' the agreement 

dated 17.£'.1982 betv:een the parties and in parti cular to' 

Article 4.1 relating to' settlement cf disPutes. This clauce 

is as un(:er:-
"Article 4.1 Settl ~ ment cf dis '~tes 

It is specifically agreed by and bet~,~en the 
parties that all the difference s or disoutes 
arising out cf the contract cr tcuchiDg- the 
subject matter cf the Ccntrnct, shali be 
declnPd =",- ? -locess cf settlement and Arbitra­
ticn as st:>e(: fied in Cl ause ~.O and Z7 .0, 
excluding 'Z7.e.l, and 27.6.2, of the General 
Ccnditicns of the Contract.-

Dr.Singhvi the n referred to proviSions cf the 

Fore ign Awards Act and s aid that the pres ent case fe 11 un oer 

clause (b) cf Secticn 9 cf the Act. This Sectic n prcvides thet 

nothing in the Foreign Awards Act shall "apply to' any award 

made en an arbitratien agreem.=nt governed by the, law ef 

Ind ia." A cententicn "-2..5 alsO' raise d that ' s i nce ther e ,,-as 

nO' nctificatien issu~~ by the Centrel Gcve r nmsnt under cl ~use 

(b) ef Section 2 of t bE" Fere ign J.,.~'2rr:s Act st2t i ng th at 

reciprecal previsions haC b e en mace by the United Kingdo~, 

the pro'hsions ef that Act will not a pply in thE'! prE:s ent case. 
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This argument was, however, not pressed since 't)~)jot.~ca­

tion dated 2S~~O.76 was produced (NO.12(10)/7~~L) 
"-

issued by the Central Government in exercise of powers 

conferred by clause (b) of Section 2 of the aforesaid Act 

of its satisfaction that reciprocal provisions had . 

been made and thus declaring that United Kingdom to be 

territories to which the Convention on ~~e Recoqnition 

arod Enforcement of Foreign Arbitral Awards, 'set forth in 

the Schedule to the said Act, appl ~ , d. Tben Dr.S~nghvt 

referred to certain provisions "f ':.:ne Arbitration Act and 

in particular to Section rr U), 46 and 4; of the Act. 

These Sections are as unders-

-31.(1) All the provisions of the Indian 
Limitation Act, 1908 shall apply to arbitra­
tion as they apply to proceedin0s in Court. 

------
46. The provisions of this Act, except 
sub-section (1) of Section 6 ann sections 
1,12 (36) and 37, shall apply to every 
arbitration under any other enactment for the 
time being in force, as if the arbitration 
were pursuant to an arbitration agreement and 
as if that other enactment were an arbitration 
agreement, except in so far as t his Act is 
inconsistent with that other enartment or with 
any rules made thereunder,' 
47. Subject to the provisions of section 46 
and save in so far as is othe rwise provided 
by any law for the time bei ng in force, the 
prOVisions of this Act shall apply to all 
arbitrations and to all proceedings there­
under: 

Provided that an arbitration aI-lard other­
,.·ise ob tained may with th"! conse nt of all the 
parties interested be taken into considera­
tion as a compromise or ad justment of a suit 
by any Court before .~hlch the sutt is pen-:: lng"! 

Dr.Singhvi then submitted t h at conn it ions of the 

contract bett,-een the parties did not rule out the 

applicability of the Arbitration Act and that interim 

award in ques t i on had to be treated as the dom.-:! stic al_ard 

'---

 
India 

Page 6 of 19

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 
I w 

"I 7 1-

Limitaeion Act applied only to the proceedings in a court 

of l~w en~ Limitation Act wa& applicable to arbitrations 

only by virtue of Sub section (1) of Section 37 of the Act.' 

He said that once the Arbitral Tribunal held that the 

Indian Limitation Act was applicable it would necessarily 

follow that arbitration proceedings ~~re governed by the 
a 

Arbitration Act. To such Icase, he said, that cl '3Use (b) 

of Section 9 would apply. Dr.Singhvi said that Arbitration 

Act iD a law of India. Accord i ng to him Cl ause 27.7 of the 

contract between the parties only specified the points of 

departure from the Arbitration Act and if there was any 

inconsistency between the Arbitration Act and ICC Rules of 

Arbitration, the ICC Rules of Arbitration would apply. He 

said that if the contract had not specified about the 

applicability of the Indian laws the award in question could 

well h.-;ve been a foreign award. He said that unc:er this 

Clause venue was to be decided by the arbitrators and not 

by ICC Court of Arbitration and the arbitrators could well 

have decided the venue to be Delhi and then the im~gned 

award could not have been teDned a foreign award in any case , 

The choice of London as the venue of arbitration in the 

present case was of no signi ficance to decide the controver-

sy in the present case. so Dr.Singhvi argued; His submissior 

was that courts of De Ihi were to have exclusive jurisdiction 

for all matters arising under the contract which was 

governed by the law in force in Ind ia and oniy the 

administrative mechanics or modalities or conduct of 

arbitration was to be as per ICC Ru l= s of lubH:r 2ticn a.l'1c. 

no more. In fact Dr.Singhvi said that ...nen cho ice of l a'~ 

had been made, fixing of venue was of no significance or of 
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pre.ent cue. Dr.~in9hv1 aI.o mferree! U) Article 55 ~ 

the LimitatiOl'l Act, 1963 to cc:ateDd that the clai_ raiaee! 

by bt respo~ent were clearly barree! by 11lllitation with 

reference to the cause of actiOl'l as alleged by the 1st 

respondent.. Reference' was lIIade to a few decisions as to 

when cause of action would arise in such a case. Lastly 

Dr.Singhvi said that interim aware! itself was made bl!lyond 

the period fixed even under the ICC Rules of Arbitration 

and that there was no provis i on under those Rules for 

extension of time for aeking the award after the award 
. 

bad been lIIade. 

In support of his various submissions Dr.Singhvi 

referred to certain reported decisions but I think I need 

to refer only two of them. One is a decision rendered by 
-

the Supreme Court in Oil and Natural Gas Corrrnission v. 

Western Compapv of North America, ,AIR 1987 SC 674 and the 

other is of Delhi High Coort in C.O,S,I.Di Inc. and another 

v. Steel Authority of India, AIR 1986 Delhi 8, a judgment 
-

rendered by me. I think, however, it -, ,is unnecessary to 
-

refer to the case of Oil aIld Natural Gas Conrnission 

ina.smuch as there the award which was subject matter of 

controversy was adm1ttedly a domestic award for the 

purposes of Indian Q)Urt5 being governed by thE 

, pravisior of Arbitration Act.. The agreement between 

the parties in that case clearly prOVided that arbitration 

proceedings shall be he ld , in accordance with the : 

provisions of the Arbitration Act and the rules made the re_ 

'.1Jlder as amended frOm time to time; The question as to 

how the arbitrators' award which was not a aonestic a ward 

in India could be ,enforced in a court in India in the ' 

context. of the Indian legislation enacted in that behalf, 

""m"lv ".he FOl:eian A~,ards ~ct~ was not before the ~upreme 
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-
Cou.rt. The Supreme Crurt was of the view, hO\olever, that 

the provisions of the FOI~ign Awards Act would be attracted 

only if a foreign . award was sought to be enforced in !Ill 

Indian court. Dr.Singhvi tried to distinguish the decision 

in C.O.S. I.D.' s case on the ground that there the venue 

was agreed to be at London whereas in the present case 

the choice was left with the amitrators anc further the 

clauses in the present case were not cc-rT:parat. le to those 

in C.O.S.I.D.'s case • 

xr.Singhania, l Earned crunsel for the respondent, 

countering the arguments of the petitioner submitted that 

the interim a,~ard in the present case was a foreign award an 

outside the purview of the Arbitration Act. He relied upon 

the decision in C.O.S.I.D.'s case. He said thct 

Dr.Singhvi, in fact, argued that though requirements of 

Section 2 of the Foreign A~lards Act were fulfilled to make 

the interim a,,:ard in question as foreign award yet clause 

(b) of Section 9 of th at Act ""as attracted to save the 

a,·:ard to be governed by Arbitration Act. This could not be 

-
so, he said. He said vari ous clauses of the agre ement 

between the parties andes~cially Article 4.1 of the 

agreement date d 17.9.1988, clearly showed that the 

arbitration agreeme nt in the present case was governed not 

by the laws of India, i.e. Arbitration Act. He said the 

provisions of the Arbitration Act and the ICC Rule s of 

Arbi tration could not stand together. Clause 27.7 of the 

agreement clearly stipulated that ICC Rules of Arbitra tion 

would apply with the modification only relating to the 

ar:>pointm~nt of the arbitrators ..... h i c h in e ffect "" as also 

in terms of Article 2 o f the aforesaid Rules. Article 12 

of the se Rules provides that the place of arbitrati on shall 
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fixea by the 10: Court of Arbitration it was consented to 
-

by the arbitra~..ors .. and this "JOuld again be in effect 

in teIlnS of Article 12. 

In C.O.S.I.!>. ts case one of the qu estions was 

if the award there was a foreign award within the mean i ng 

of Secticn 2 of the Foreign Awards Act. It was he ld that 

that Act was a complete COCie in itse 1£ in respect of a 

foreign award. The argument - of the respondent in that case 

tha t the art>itrator r.de he ld t h a t the contract was governe d 
;:J.1~d so 

by the laws of India~the arbitration agreement which was 

incorpcrated in the contract ~uld also be so governed, 

was repe lled. It was he ld that. ins pite of · the fact that the 

contract between the parties wou Id be governed by the lews of 

Ind ia, the parties could nevertheless agree that the 

crbitration agreement "IOUld be governed other,,·ise.- Thus 

tr.ough a contract may be governed by the laws of Ind ia 

the arbitration clause contained in it need not be so govern­

ed by the In-' ian law • 

I think the principal question th at ne eds considera-

tion in the present controversy between the pcrti es is if 

the award in the present case is a foreign award or not. 

Two questions were thrown up for consideration that if 

the i nterim aware. in the present case is a foreign aware., 

cou Id not a final e werd be yet a domestic a·--ard and 

s e condly fixing of a venue may be a sound guide to find out 

if the a\--.'. rd is a foreign award but coulC. that ah.·ays be 

decisive and 1£ once the venue 1s fixed cculd not it be 

change d and if so to ",hat effect. Ho;.-ever, the se qu est ions 

do not arise for c on s ideration in the pre s ent casE .ann I n eed 
not d i scu s s them. 

Unc1er Section 2 of the Foreign AI-.'eres Act, fore i gr. 
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agreement in writing for arbitration to which the 

Convention set out in the Schedule to the Act applies end 

(ii) is made in territories having reciprocal provisions. 

In the present case there is no doubt now regarding the 

secone co~dition. The Convention set out in the Schedule 

so far it is n-levent may be referred to. Under Article I, 

the Convention appl i es to the recognition and enforcement 

of Foreign Al."bitral Awards made (1) in a foreign country and 

(ii) by arbi tr i1'.:.0 rs a ppoir.':ed by the parties or mad.~ by 

permanent arritral bodies . to which the parties have 

submitted. Under Article II - agreement in ~Jri tingW shall 

include an arbitral clause in a contract or an arbitration 

agreement signe d by the parties. -Agreement in writing-

can be indicative if the award made pursuance thereto 

... 'Ould be a foreign award. Section 3 of the Foreign A<:arc1.s 

Act ,which in terms is equivalent to clause 3 of Article II 

of the Convention, is a lso indicative if the parties 

intended the award made in pursuance to the arbitrCltion 

agreement would be a foreign award. This Section applie s 

not",i thstanding the Arbi tration Act or the Code of Ci vi 1 

Procedure and if any party to agreement to ... -hich Article II 

of the Convention applies, commences any legal proceedings 

in any COJrt against any other party to the agreement in 

respect of any matter agreed to be referred to arbitration, 

any party to such legal pr~dings may at any time after 

putting appearance and before filing writ~en statement or 

taking any other s tep in the proceedings, anply to the 

court to stay the proce edings and the court shall make an 

order stayi ng the proceedings unless it is satisfied that 

the agree ment is nu 11 and void, inoperative or inc apable of 

r 
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Now as I read the relevent cla~es of the agreement 

between thE: parties which have been set out above, it 1s 

clear to me that the parties agreed that: · all the ~ifferences 

or disputes between them unc"er the contract sha l l be decided 

by the process of settlement of arbitration as specified in 

clauses 26.0 and 2'7,0 excluding clauses 27.6.1 and 27.c.2 

ClaUse 26.0 is not re levent as the re has not been any 

settlement. Clause s 27 .6.1 ane 2'7 .e. 2 are relatable ,...nen 

the contracto.r 1s an Indian party and the n the provisicns 

of the J..rbitration Act are applicable ane the venue for 

arbitr2tion is to b€ at New De Ihi, India. These two cl2uses 

have been specifically excluded in the present case. The 

contrClctor, i.e. respon( ent 1\0.1, before me is a foreign 

p arty. Th~ arbitration is not t o bE c onduc ted in accor6ance 

"'i th the provisions of the Arbitration Act. It is to b e 

conducted as per Rules of Concilliation an0 Arbitration of 

the ICC. The venue is to be s e lected by the arbitrators. 

Only to this extent the ICC Rules may not apply, but that 

does not. make any material difference. The venue for 

arbi tration h as been agreed to by the arbitrators to be 

London. Not much argument is, ther efore, ne edec to sho\,' t h at 

the ~'ard in the present case is a foreign awarc1 anc1 ~1Ould be 

governed by the Foreign Ava.rds Act. Re ference to any of the 
-

provisions of thE Arb itration i.ct is not, therefore relevent. 

Agreement in writing for referri n g the disputes 

to arbitration Should b l'! such as onE' can infer Easily t.h at 

the a\·:a rc. made thereunde r ,,:i 11 b e in the t erri t o ry of a 

State other than the Stute where the recognition an d enforce­

/ ment of such an award is sought. It is loasely terme d as 

In '.:.ernational hrbitration. As t o the place ",he r e the agre eme n 

" ' 25 executed may give ind ication if the a"'ard \o.Oulc be a 

foreign a".-ard. Unlas! it can b E sho~.", from thE a rl ,itrc,t:or. 
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",,'arn &ct could be made applicable. Another indication 

could be if one of the parties is a foreign party and where 

the parties agreed to international arbitration, for 

example under the ICC Rules of Arbitration. yet another 

instance could be of the procedure the parties agreed would 

apply for the conduct of arbitration proceedings and also 

what would be the law applicable to t he contract in question. 

If it is not so specifically provided one could ask what 

system of law has the cOntract the closest and most real 

connection . If the arbitration is to be he ld in a foreign 

l and it could be yet another inc'lication that the award would 

be a fore ign award. There is, however, no authority f or the 

proposition that when arbitration takes place in one country 

the law to be applied must be the law of that country but 

the authorities do shOy1 that there is a strong inference 

that this ~~uld be so. Reference in this connection may be 

made to a decision of the House of Lords in James Miller & 

Brothers vs. Whit,,~rth Street Estates (1970 A.C. 583) 

The parties in the present case express ly agreed 

that their right unckr th~ z:':':~Z'ac t ... ould be determi ned 

under the Indian laws. This, hO\>E:ver, did not imply 

that they also agreed that the law govern i ng the arbitrati on 

procedure would also be Ind ian law, i.e. Arbitration Act as 

well. Applicability of the Arbitration Act was specifically 

excluced. The parties could certainly agree that the ir 

r i ghts unoer the contract are to be governed by on~ system , 

c!: H .w and the procedure for resolving their disootes by 

arbitr~tion by s ome other system of l aw (se e in this 

connection the decis i on of this court in C.O.S.I.D.'s c ase ). 

HOVE ve r, one can safe ly hold that in abse nce of any 
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co.ntractual provisions to the contrary the procedural law 

governing the arbitration will be the place for conducting 

arbitration proceedings, for example the English law in 

the present case and t hat is what the Arbitral Tribunal 

has Jlel~ 

Again in the present case there are all the 

characteristics of a foreign arbitration and the award 

in question be ing the f oriegn award, for example ICC Ru Ie s 

of Arbitration are to ap" lY1 Arbitril.tion Act is specific" ,: 

excl·1ded1 arbitration proceedings are being held in 

foreign land1 one of the parties is a foreign party; 

ICC Court has appointed a third arbi trCltor who acts as 

a Chairman of the Arbitral Tribunal and he is also a 

foreigner1 the English law is to govern the arbitration 

proceedings as has been rightly held by the arbitrators. 

Dr .Singhvi referred to the follo~!ing passage in 

the Dicey and Morris book on the Conflict of Laws,( 2 Ieven~ 

Editiodl 

-If there is an express choice of the 
proper law of the contract as a whole, thE 
arbitra~ion agreement will usually be 
governed by that law. If there is no 
express choice of the law to govern the 
contract as a whole, or the arbitration 
agreement xi: in particular, there is a 
strong presumption that the proper law of 
the contract (includ ing the arbitrati on 
clause) is the law of the country in ~T.ich 
the arbitration is to be he ld. But this 
presumption, though strong, can be rebutte 
for the House of Lords has emphasised tha t 
an arbitration clause is only one of sever 
circumstances to be considered in dete~in 
ing the proper law of a contract. The 
presumption cannot operate if no place of 
arbitration is agreed in the original 
contract, or if the place of arbitration i 
left to be chosen by the arbitrat ors or b y 
an outsi0e body. Tn such cases the proper 
law of the cont ract (including the arbitra 
tion clause) ... ill be determi ned in accorda 
nce \.:ith the normal prL'1ciplp.s.-
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appiicabil1ty of the Arbitration Act and instead :r.l1ose 

ICC Rules of Arbitration and law governing the arbitration 

proceedings would be that of England Where the arbitration 

proceedings are being held. 

Reference was also made to the fOllowing passage 

in the book Law and Practice of International Commercial 

Arbitration by Alam Redfern and Martin Hunter, 1 Q86 

Edition. 

, 

"The distinction between the law governil!g 
the arbitration and the law applicable to 
the matters in issue before the arbitral 
tribunal is of general application; and 
as a matter of principle, it is right that 
this should be so. In many cases the parties 
do not choose for themselves the place of 
arbitration. Frequently, they leave the 
deciSion to the arbitral tribunal itself. 
Even more frequently, the y leave the cEhoiee 
to a third party responsible both for the 
appointment of a sole arbitrator (or 
presiding arbitrator) and for the selection 
of the place of arbitration. The selection 
of the place of arbitration is then likely 
to depend on considerations which have no 
connection with the dispute between the 
parties, the dominant consideration usually 
being that the arbitration Should take place 
in a country which is neutral in the sense 
that it is not the home of either of the 
parti es to the arbitration. 

For instance, when the ICC appoints a 
sole arbitrator, or a preSiding arbitrator, 
it aL~st invariably a ppoint s a person who 
is of a different nationality from that of 
the parties; and when the ICC selects the 
place of arbitration, it usually choose s 
the country of the sole arbitrator or of the 
presiding arbitrator. In such c ases, which 
are common, it is evident that the chosen 
place of arbitration has noth i ng to do with 
the parties or with the agreement uncer 
whiCh the disr:;ute arises. -"It is, so to spe ak 
an accidental cnoiee. In the se circumstances 
it would be capricious to hold that the law 
of the place of arbitration was also, and 
necessarily, the law applicab l e to the 
issues in d isr:;ute.-

On this basis it was stressed by Dr.Singhvi th at 

choice of place being London in the present case, was 
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award in question a fOreign award. X 811\ afraid X cannot 

agree to this contention as the p1ece of holding arbitration 

proceedings is not the only circumstance which could be taken 

to decide if the award is a foreign award, though this would 

certainly raise a strong presumption for the award be ing a 

foreign award. 

The n Dr.Singhvi attaCked the award on the ground 

that the arbH·.rators could not hold the claims of th E' 1st 

res , ondent to be within limitation under the Limitati on ~~t, 

l Cl6 3 as a pplicable and as noted above one of his arguments was 

that the law of limitation could apply only if the arbitrators 

held the proce edings under the Arbitration Act as outside this 

Act there is no ot her provis i on for the a pplicability of 

Limitation Act to arbitral tribunal except the courts. I do 

not think Dr.Singhvi is correct in his sUbmissions. The partie~ 

can always agree that the y will have no claim against each 

other if raised after a particular period and they could thus 

resort to the Limitation Act to agree that if a claim or 

counter claim is barred under that Act that claim or counter 

claim will be extinguished and the arbitrators will not a~Jard 

any such clai m or counter claim. Moreoever if ultimately the 

foreign award is sought to be enforced in this country the 

court can always go into the qu?stion if th e claim under t he 

foreign awa rd We S barred by limitation under the law as 

applicable in India and if so may refuse the enforce ment of 

such en award on the ground of public policy. unde r the 

Conve ntion s e t out in the Schedule to the Foreign ",,'ards Act 

r ecognition and enforcement of a foreign award could be refu s ­

(\(1 j d if the r e cognition an d e n force men t of an a~ard ,,"Oll Ie b e 

r [/ c ontrary to the public policy of that country. Afterall 

statute s of limitati on a,d prescri9tion are sta . utes of peace 

2Il() r e ,X)5e . I,wou ld, tl-,erefcre . r e iect the subml ~~> ions of 
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Dr.Slnghv! on this account as well. 

The result is that the petition is not 

maintainable under the Indian Arbitration Act. 1940 and 

is dismi~sed with costs. I.A.9199/S9 is also dismissed • 

May L~ . 1990. 
G!<S 

•• ' ! 

. '( )j -: . . 
~-----::-:, ~ 

,\ 
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the recognition and execution of 

foreign arbitral awards. Foreign ar­

bitral awards are dermed as awards 
made by an arbitrator or tribunal out­

side of the legal territory of the 

Republic of Indonesia or awards so 

designated according to the judicial 

stipulations of the Republic. 

• 

The regulations provide for several 

econditions to recognition for the 

purposes of execution. r.rst, they 

codify the reciprocity reservation with 

which Indonesia ratified the New York 

Convention. Second, awards will be 

recognized only if they are within the 

scope of the IndoMSian CommeTriai 

Code, and will not be enforced if they 

are contrary to public order. rmally, 

an award may not be executed in In­

donesia until an exequatur has been 

obtained from the Indonesian 

,upreme Court. 

The regulations then provide for 

• process by which exequatur may be 

"'tained from the Indonesian 
Supreme Court. The detailed applica­

tion procedure requires, among other 

things, that the rue be accompanied by 

(1) an original or copy of the award 

authenticated pursuant to Indonesian 

law and by a translation in conformity 

with the requirements of Indonesian 

law; (2) the arbitration agreement 

which formed the basis for the award, 

also duly authenticated and translated 

pursuant to Indonesian law; and (3) a 

statement from the Indonesian 

diplomatic envoy to the relevant State, 

stating that the latter either has a 

bilateral agreement with Indonesia or 

has entered into an international con­

vention on the recognition and execu­

tion of foreign arbitral awards. The fee 

for the issuance of an exequatur is 

While the Indonesian Supreme 

Court's promulgation of regulations 

should aid in enforceability of foreign 
awards in Indonesia, the complex pro­

cedure involved may still lead those 

with a choice to avoid attempting to 

enforce an award in Indonesia. 

Tbe High Court of Delhi bas con­
~ eluded that an International 
., 'Chamber of Commerce interim award 

was a foreign award governed by 

India's Foreign Awards (Recognition 

and Enforcement) Act of 1961. Na­

tional Thermal Power Corp., Ltd. and 

the Singe Co. and others, suit No. 2958 
of 1989 and IA. 8199 of 1989. 

The contract between Singer and 

National contained separate arbitra­

tion provisions for domestic and 

foreign contractors. The contract 

stated that arbitration with domestic 

contractors 'shall be conducted in ac­

cordance witb tbe provisions of tbe In­
dian Arbitration Act 1940' with venue 

in New Delhi. By contrast, tbat Act 

provides that arbitration witb foreign 

contractors be under ICC Rules, and a 

separate agreement between the par­
ties specifically excluded application 

of the domestic arbitration provisions 

to arbitration with foreign contractors. 

Indian law governed the contract. 

After a dispute arose, the ar­

bitrators chose London as the venue 

for the hearings. On August 8, 1989, 

they handed down an interim award 

deciding certain preliminary issues 

regarding the applicable law on proce­

dural matters, the timeliness of the 

commencement of arbitration accord-

timeliness of claims as determined by 
Indian law. The tribunal concluded 
that the substantive law of the COntract 

was Indian, but that ICC rules and 

Eoglish law governed disputes relating 

to the procedural aspects of the ar­
bitration. 

National attempted to challenge 

the award in the High Court of Delhi 
and to have it set aside under the In­

dian Arbitration Act 1940 (sections 
14.30 and 33), which, as noted ahDYc, 
applies only to domestic awards. 

Singer replied that the suit was not 

maintainable before the court, since 

the award was foreign, and that the 
Arbitration Act 1940 did not apply. 

The primary issue then became 
whether the award was domestic or 
foreign. 

National argued tbat the award, 

even tbough issued in London, should 

be considered domestic because the 

contract pursuant to which it bad been 

issued was governed by Indian law. 

National emphasized that clause 'b' of 
tbe Indian Foreign Awards Act of 1961 

states that tbe Act 'will not apply to any 

award made On an arbitration agree­

ment governed by the law of India.' 

Mr. Justice Wadbwa rejected 

National's argument, bolding that the 

ICC interim award was foreign and 

non-cballengeable under the Arbitra­

tion Act 1940. Justice Wadbwa noted 

tbat tbe contract bad specifically 

provided for foreign arbitral awards, 

that the parties bad specifically ex­

cluded application of the Arbitration 

Act 1940 in a separate agreement, and 

tbat choice of Indian substantive law 

did not preclude choice of a different 

procedural law for the arbitration nor 
r~n1l1rl": fh~t an :.rhitnl award be CODp 
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sid. red domestic merely because I n­

dian substantive law governed. 

B. United States 

1. u.s. ~ Court DenIM C«1lotarl 
To FInt eire,," DecIeIon Holding ThIll 

Feeler" ArbIIr_ Act Pracl_ 
Regu_ Of __ Pr.Dlaputa 

~atIon AgrMnMl.ta. 

T
he u.s. Supreme Court declined 

to review a First Circuit Court 

decision holding that the Federal Ar­

bitration Act (FAA) preempts a Mas­

sachusetts law which barred brokers 

from demanding mandatory arbitra­

tion. Connolly, Michae4 et al. v. 

Securities Industry Ass'n, 883 F.2d 1114 
(1989); wt. denied, __ U.S.-> 110 

S.Ct. 2559, 109 LEd. 2d 748 (199O). 

The First Circuit's decision was 

, ported at pp. 4-5 of our November 

1989 Newsletter. 

e The Massachusetts statute pro­

hibited broker-dealers from requiring 

customers to sign mandatory pre-dis­

pute arbitration agreements as a non­

negotiable requirement to establishing 

a brokerage account. 

The Supreme Court invited the 

federal Solicitor General, Kenneth W. 

Starr, to comment on the case. In his 
amicus curiae brief, Starr focused on 

section 2 of the FAA, explaining that 

the Supreme Court had: 

·consistently drawn. the distinction be· 
tween impermissible statc Irbittltton 
regulations Wt single: out and subject ar­
bitration pl'OYisions to I different enfor­
cement regime under ,tatc: taw, and 
perrnis5ible statc re"d .. ttons ol cencnll1 
application lbat neccuarilycncompus It­

bitntion in contrKtl. Tbe Federal Ar­
bitratton Act bars the former replatory 
efforts pruisely becluse IUC:b state action 
violates the anti-<lilcriminatioa priociple 
... _ .......... o..A ;_ .. _;....,.. ., N ...... '" _ • 

Starr explained that the Mas­

sachusetts law violates federal law and 

treats arbitration agreements dif­

ferently than other contracts. Citing 

Southland Corp. v. Keating, he con­

cluded that the FAA renects a national 

policy favoring arbitration and 

precludes the slate from requiring par­

ties to a contract to resolve their dif­

ferences in a court of law where they 

have agreed in that contract to ar­

bitrate their disputes. He added that 

the First Circuit's decision will not 

harm state or federal efforts to police 

securities arbitration provisions, in 

that the Commodities Futures Trading 

Commission and the Securities and 

Exchange Commission are working on· 

regulations to encourage the 'efficient 

and fair' use of arbitration provisions. 

Starr explained that Massachusetts 

still has the power to supervise 

securities arbitration agreements: 

• Absent controUinc (cderalltw'. the state 
leplaturc prcsumobly could ocxomplioh 
the goal of the securities arbitration 
regulations by enactina , lute law pn:JYid­
inc. (oc example. tbat rorum selection 
claUSC& in aU consutDCr conUICU mU5t be 
the subject of negotiation and (ull dis· 
doIure. In otherwords. .pplicationolthe 
anti-discriminatton principle of Section 2 
of tbe Federal Atbitration Ad is by no 
means tantamount to outlawinC state 
regulation 0( arbitr.lEion prc::wWon&. 
Peden) law simply parantces that arbi­
tration agreements not be singled out (or 
special trealment ... .. 

2. _ CIrculi Flnda ~ On 

TIIe'_~ In TIIe_ 
Cone1Itu1Ion. 

The use of the American Arbitra-

tion Association as a forum to set­

tie disputes between investors and 

their brokers has been limited by two 

decisions issued by the U.S. Second 

Circuit Court of Appeals. 

Pierce, Fenner cfc Smith, Inc. v. Argyris 

G. Georgiadis and the American Ar­

bitration Association, 903 F.2d 109 (2d 

Cir. 1990) ("Georgiadis'), the Court af­

firmed a lower court ruling that the 

arbitration clause of the American 

Stock Exchange ('Amex') Constitu­

tion can be 'superseded" by a more 

detailed customer agreement, and that 

Merrill Lynch and Mr. Georgiadis had 

closed the so-called' Amex window" by 

that agreement. 

The Amex window, contained in 

Section 2, Article vm of the Amex 

constitution, aUows a customer to refer 

a claim to the AAA unless the cus­
tomer has agreed 'in writing. to submit 

only to the arbitration procedure of the 

Exchange.' 

The arbitral provision in the cus­
tomer agreement in GeOtlfouJis stated 

that any dispute was to be settled by 

arbitration before the National As­

sociation of Securities Dealers 

(NASD), the New York Stock Ex­

change (NYSE), or any other ex­

change located in the United States. 

Citing ordinary contract principles, 

Circuit Judge WdiiamH. Timbers held 

Georgiadis was bound by the arbitra­

tion clause of his agreement with Mer­

rill Lynch, since the parties agreed 

explicitly to settle their disputes only 

before particular arbitration fora. 

Georgiadis argued that under Mer­
rill Lynch v. Half, Merrill Lynch was 

estopped from denying him the right to 

take his case to the AAA. In Half, 

Merrill Lynch djd not assert its con­

tractual rights under a customer agree­

ment and accepted AAA jurisdiction. 

Judge Tunbers pointed out that to in­

voke equitable estoppel, Georgiadis 

'must have been an adverse party in the 
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