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plaintiff has not specifically peaved in the plaint
for a decree for eviction against defendants
Nos. J to 14 there is specific pleading that the
lease agaues the defendants Nos. 1 and 2 seands
determined by efflux of time and the plaintifi
is therefore entitled to recover possession from
the delendants. In our wview, Mr. Roy
Chowdhury i justified in his contention that
there i no impediment in passing the decree
for eviction aganst the defenddnts Nos, 3 o
I4 gven in the absence of any specific prayer
fior evicton u.g.ii:\[ the siid defendanss Nos, 1
o 14 in the plaint when the requisite pleadings
for such decree [or eviction against the said
defendants have been mude in the plaint. It
however appears 10 us that the defendants
MNew Jto 14 |.'r|ti1‘|h" the sub-tenants cannot be
held to be the nsgignees of the leiseed namsely
«th =fendants Mos | and 2 under the sabd
lm ol lease berwesn Rangit Kumar Basu
an Ansarullah, Mr. Dutr inour view, is
right in his contention that there & no privicy
of contract or privity of esiate between a sub-
tenant and the head lessor by which there is
any obligation of a sub-tenant 10 pay rent 1o
the head lessor. But in the [acis and
circumstances of the case, we are of the opinion
that the plaintiff had realised rents from seven
sub-tenants for a lew months between Aprl.
1964 1o June, 1964 not by treating the said sub-
tenants as per direct tenants but such
realisation of rent from them was made at the
insance of her lessees namely the defendants
Moz | and 2 to liquidate the arrears of rent
payable by such lessees 1o the plainilf. The
defendanis Nos. 3 o 14 ‘in their wrinlef
statement have specifically suated tha€ ey
are the tenants under the said lessees @nd'they

d.ji[ receipis. The said defehcbgi have
i eclined to lead any evidegEetn the suic
In pur view, Mr. Duit is\not Yight in his
contention thar in view ol ih@pleadings of the
paries and the issues\irsgied by the leamed
Judge there was no ofeasson for the defendants
Nos. 3 1o 14 to\epbse. There is a specific
pleading that Jieglainuf s entided 1o recover
possesmion ofbe demised premises from all
the defendanis including defendanis Nos. Jwo
14 and a specific Bsue has also been framed 1o
| that efect. If the defendants MNos. 3w 14 had
| really intended o oppose the said praver, i
|was their duty 10 lead positive evidence in
liup'FrDﬂ of their case of dieect tenancy. It

are naying rents all along to theif ndlords

Wae'd Tuwee Wi =W odel, MansrOatgilie
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appears to us that as the said defendanis have
specifically admitted that they are the tenants)
under the lessees of the plaintiff, there was no|
occasion for them to give any c-.-u.iz:u.-gi
contrary to such specific pleading made by|

them. Meedless to say, that even if they had!

led any ewvidence contrary to their written
statement such @vdence should not have been
accepted, The depositions of the plamtiff and
her daughier are in conformuty with the written
statement filed by the defendants Mos. 310 14
and we are melined to accept the case of the
plaintiff that the plainuff had never intended
ta accept the said defendants Nos. 3 to 14 as
her direct tenonts and rents for few months
from some of such sub-tenants had been
restlimed at the nstrnce of the defendants Nes, Y
and 2 lquidate the arrears of rent pavalile by,
such lesspes 1o the mlainfl By such realuief |
of rents, the plainiiff had not acfepred the|
sub-tenants ag her divect 1=nanes dod the said
sub-tenants also did not pawTEmt for the
purpose -::IEL'I'E:ILI.I‘]E a rcl..q‘.ﬁ;lml".lp- af landlord
and tenant between the plamgf] and the said |
sub-tenants and the wared starement filed on |
behali of the defendanis Nos. 3 o 14 u!mrl}nl
suppors the cagend the plaintiff in this regard.

8. [n thenibeeshid circumstances, we do
niot find arg reason to interfere with the decree
passed in (8 instant swit. This appeal,
thegefiore, fails and s dsmissed. -

8.5, There will be no order as to costs.

SANKARI PRASAD DAS GHOSH,
Li= [agree

Appeal dismissed.
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The plaintiff, an Indian firm. entered intoa
Technical Collaboratlon Agreement with
defendant 1, a foreign Brm, whereunder
defendant | was w supply technical know-
how, information and basic engineening to the
plaintiff for setting up a plaint for
manufacturing Pentasritheytol (Penta) and its
by-product. The agreemept contgined an
arbitration clause providing for the reference
af all dispures arising under the contract, (o
an arbitrator in & foreign country. Another
agreement was entered into between the
plaintdl and defendam 2 firm, Known as the
Enginesring Services Agreement, whereunder
the defendant 2 firm was (o provide
consultancy and supervision of the various
items of civil engineering, mechanical
engineering. electrical engineening and other
services which were necessary for the setiing
up of the plant. The agreement also provided
for consultation with and approval of defendan:
| foreign firm with regard to several itgms'gl
consultancy and supervision whith/the
defendant 2 firm would have to undertake.
Another agreement was entered i betwesn
the plaintiff and defendant Ifostign firm,
called the Equipment PupfhBse\Agreement
whereunder defendant L fapeign firm was to
supply what was desCribed as the critical
Equipment for the sefting up of the plant.
Pursuant 1o the aipresSitagresments, the work
on the constructian, of the plant commenced.
A contracterdorthe construction of the Civil
Engineering Works was cngaged by the
plaingff in tohsuliation with and under the
guidinceof defendant 2 firm. The plaintiff
alse'agpointed contractors for the purpose of
midchanical erection of the plant, electrical
fnstallations, erection of instruments and for
visulation, in consultation with and under the
guidance and direction of defendant 2 firm.
The plant was finally commissioned. However,
the production capacity of the plant afrer
commissioning, was found tw be far below the
stipulated capacity both in respect of Penta
and in respect of its by-product, The plamaif,
therefore, instituted the mstant suit agamnst
both the defendants | and 2. According to the
plaintiff, the odmitted deliciency in the
production capacity of the plant could have
been due to various reasons. First it could be
that the technical know-how supplied by the
defendant Mo, | was deficient, Secondly, it
could be that the critical equipment which

i S

were supplied by the defendant Mo, 1 from
Grermany was defickent. Thirdly, it could be
that the basic drawings and designs which
were supplied by the defendant No. | were
deficient Fourthly it could be that the dewailed
engineering services provided by the defendan:
Mo. I were deficient. Thus, according to the
plaintiff, the real dispute was as to whoamong
the two defendants were responsible for the
deficient performance™bf the plant and to
what extent. As the plinfilf was i doubt as to
which of the twodefgndine was liable and 1o
what extent, thepiinuil impleaded both the
defendamis i§r determination of the dispute
as berweapn allwieé parties, Now, defendan: |
foreigndicapfiled an application for stay of the
suit g, 4 of the Act, on the ground that the
Teghnical Collaboration Agreement between
thepieintiffl and the defendant | contained an
wrhifration clause providing for reference of
all disputes arising under the contract. to a
foreign.arbitrator. The question was whether
such a siray application was mainainable in
the instant case.

Held, the application for stay was not
rmaintainable s the role of the defendan: 2
firm in the erection and commissioning of the
plant, viewed in its totality, was an inextrnicable
part of the dispute in the instant case, and the
arbitranon, in respect of which the applbcation
for stay had been made, did not cover this
dispute-between the plaintiff and defendant 2
firm. That being so the dispute in the instant
case viewed as a whole could not be sud to be
in respect of o matter which had been agreed
to be referred within the meaning of 5. 3 of
the Act Thus, the application for stay of the
suit was liahle to be dismissed as not
maintainable. i Para 31]

(B} Forelgn Awards (Recognition and
Enforcement) Act (45 of 1961), 5s.2 & 31 —
Agreement between Indian Company and
iorelgn firm for supply of technical know-bow
apnd experiise by foreign firm to Indisn
Company In exchange for payment of ‘Tee” —
Mot a commerclal ranssction within 5. 2 —
Henee, sult based oa contract. could not be
stayed u/s 3. | Pars 40)

Cases Relerred: Chronological Paras

(19823 | Cal LY 511 ™
AlIR 1965 Bom 114 -

Somnath Chatterjee, for Applicant;
Dipankar Gupta, for Opposite Party. '

- F—*—-—-—*
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ORDER:= This ts on application under
the provisions of Foreign Awards (Recognition
and Enforcement]! Act 1961 [or stay of the
present suit, being Suit Mo, 93 of 1984 (Kancria
Chemicals & Industries Led, v. Jose{ Meiznner
GMBH & Co. and another). The facts relating
(o the present application may be briefly
noted.

2. The plaintilf Kanora Chemicals &
Industries Lid., (heremafier referred to as
Kanorin) is, inter alia, engaged in the
manufacture of heavy  chemicals,
Pentasrithrytol (hercinafier referred o os
Penta) is a vital organic chemical and is used,
imter afia. im the manufacture of detonator
and explosive, surface coating resins, adhesives.
printing inks etc. [t can be of various grades.

3. Kanoria was desirous of o setting up of
'.pl.unl for mnuhﬂunn# of Penta. ¥With that
objective in view Kanoria made an applicarion
to the Ministry of Industries, Department of
Industrial Development, Government of India
for the grant of industmal licence under the
Industries (Development and Regulation) Act
1951. The authorities duly ssusd a lemer of
intent

4. Afiier the reczipt of letter of intepe
Kanoria initiated enquiries with vagidus )
international parties for obtaining sujtabl®

technology for the project Ranoria
entered inta & Te:hm&%mm

Agresment with the applican .]c&:_!)-'le:’sm:t
GMBH & Co. (hereinaftec™referred 1o as
md the Teh

ta's use. The agreement
which is to the petition provided,
inter ali f Meissner will ide Banaoria
wlth,lr. how and basic engineering which
i ry for Kanora 1o own, enoinesr,
construct, operate and maintain the plant,
The agreement provided in considerabile detl
the know-how, mlormation and the basic
engineering which has to be provided by
Meissner to Kanoria,

5. Ext III w the agreement provided, inter
alia, that the plant will be capable of achieving
a minimum production rate of 4 onnes per
day of Penta along with the by-product Sodium

Cal. 47

Formate st a minimum production rate of
5% ol Penta.

6. Article 13 of the Agreement contains
an Arbitration Clause which & in the lollowing

[ETIMS.

*All disputes or differences or claims
whatsoever which arise in relation to or in
connection with or pertaining to the contract
berween the parties hereto shall be referred o
Imernational Chamber of Commerce, Paris
gnd the award made in pursuance thereof
shall be binding on the parties.”

7. On or about the 2nd SepEmber, 1981
an agreement was entered :pﬁ;r \bstween the
Kanoria and Humphreys % Glasgow
Consuliants Py, Ltd.. (haremalter referred as
Humphrey) which is she Befendant No. 2 in
the suit. This ig:n:cm which is known as
Engineering Serficés Agreement generally
provides tha Hn‘mphn.'_',' will provide
consultancy ;m;i supervision of the various
items  oF -i!lul engineering. mechanical
fnglms@’ - electrical engineering and other

"-'-";5 ich are mecessary {or the setting up

of \e&"plant. The agreement also provides for

cufsultation with and approval of Meissner
with regard to several items of consultancy

3 andmpﬂ-umn wh&uhH.umphrtysuwH have

to undertake. This agreement contains an
arbitration clause for arbitration of disputes
under the Indian Arbitration Act 1940, We
are not really concermed with this arbitration
clause in this application.

B. On or about the [1th November, 1981
another agreement was entered into between
Kanoria and Meissner which was described as
Equipment Purchase Agreement Under this
agreement, Meissner was to supply what has
been described as the Critical Equipment for
the setting up ol the plant

9. Pursuant to the above agreements, the
work on the construction of the plani
commentsd and the plant was commissioned,
according to the plaint, on or abouwt the Xith
June, 1983, The admined case of the panies is
that the production capacity of the plant after
commissioning was found 1o be far below the
stipulated capacity both in respect of Penta
and in respect of Sodium Formate, the by
product.

10 It s not necessary ot this stage mdui
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48 Cal.

with the case made in the plaint becawse it will
have to be adverted to in connection with the
respective contentions before me in this
application. Suffice it 1o =1y that the present
suit out of which this application arises was
filed arcund the middle of February, 1984,

11.  Aslhave indicated, thisapplication s
filed under 5.3 of the Foreign Awards
i Recognition and Enforcement) Act, 1961, [n
order to appreciate the contentions raised by
the purties before me it will be useful to set
out 5. 3 of the abovementivned Act which is
in the following terms

EJ-. Motwithstanding anything ¢ontiined in |
the Arbitration Act, 1940 or in the Code of
Civil Procedure. 1908, i any party 1o a
submission misde in pursuance of an agreement
w which the Convention set forth in the
Schedule applies, or any person claiming
through or ender him commences any legal
proceedings in any Court againse any other
party to the orbitration agreement or any
person claiming through or under him in
respect of any matter agreed to be rele
any party w such legal proceedings may :
any time after appesrance and
written El.lt-l.'l'llll:l'lt or taking any other s

or incapable of being perf
is not in fact any dispu
with regard to the

shall make an o

Giunta, who appearing
opposing the application -
:uhrmuad that one of l.he

in respect of any matter which has
eed to be referred (o arbitration under
2 arbitration agréement, He drew my
attention o the fact thot although the
Technical Collaboration Agreement contains
an arbitration clause for reference of any
dispute to the International Chambers of
Commerce in Pars the second agresment with
Meissner which is described as Equipment
Purchase Agreement dofs nol contain any
such arbitration clause.

13. According 10 Mr. Gupia the legal
proceeding Le., the present suit relntes o a

Josef Meisaner GMBR & Co. v. Kanoria Chemicals & Industries Lid.

b

A LR

matter which has not been agreed to be
reflerred to arbitration. In support of this
contention, detailed reference was made to
the plaint in this suit by Mr. Gupta. In the
plaint there 15 a reference in the initial
paragraphs 1o the two agreements berween
Kanoria and Memsner and to the terms and
conditions thereal in some detail. [n paragraph
& of the plaint it is stated. that Meissner
represented 1o Kanoria that they had
satisfactorily commissioned a similar plant in
Spain. They further reprgsented that the
consumption figures of r@:tuﬁih and
viilities mentioned i offer were
gunranteed figures prastice would
be somewhat lawe ph 11t is stated
that on the Tth 1981 the same date as

of the first nt, Meissner wrote (o
Kanoria hat they would nor be
respons the guarantee given in the
T ion Agreement unless the

necessary for the erection of the
t which was mentioned in a list enclosed

he letter was imported from Germony.

is ketter was subssquently superseded, but
mentioned earlier a second agreement was
entered into berween Meissner and Kanona
for the purchase of what had been called the
critical equipment from Germany. In
paragraph 16 of the plaint, there iza reference
io the agreement berween Kanoria and
Humphreys and Glasgow lor carming out the
detailed engineering and allied services of the
plant based on the know-how and basic
engineering 10 be supplied by Messner under
the Technical Collaboration Agresment. As
mentioned earlier. this & described as the
"Engineering Services Agreement with the
defendant Na. 2. In paragraph 24 of the plaint,
it has been stated that under the Technical
Collaboration t Meissner supplied
to Kanora and to the defendant Mo, 2 various
data. information. documents. designs and
drawings purporting (o be the technieal know-
how and basic engincenng for the setting up
of the plant. According to this paragraph. all
data, information, documents, designs and
drawings supplisd by Meissner 1o Kanoria
were duly made available by Kanoria 10 the
defendant No. 1 On the basis of the aforesasd
data, information, documents. designs and
drawings the delendant No. 2 purported to
prepare  detailed engmesring drawings
comprising, inter alma, all engineering fow=

T
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sheets and equipments drawings. construction
drawing and other data and materials

The defendamnt Mo, 2 also purported to supply
procurement specilications and other data
information. documents, devigns and drawmngs
to Kenoria in purported compliance of their
wbligation under the Engineening Services
Apgreement,

14. Eﬁu{'um:ng t the plaint, dJesign
conferences and uther cunfrrcnwr
as reyuired by Messner andor
Sver—==[ur the purpuse of sefting up the plini
In eourse of the suid conferences. Meissner
gave advice un all relevant technical mutiers
and other aspects relating to the construction
wf the plant including procurement of
eguipments in India. I is ubso the case of the
plainefl thar a1 all material times the detailed
engineering drawings and other daty and
miaie r|.||5 pr-: pared of supplied by whe

J were f‘l:':l:, and Tully made
available to Messner and Memsner reviewed,
ithe same ms considered necessary by the,
Meissner at all relevant f Fully ippmﬁd
of the work done by "'-&—Fun
il mut raise any objection Lh-r:n:ll:r.

15, En the meantime a n:l:m‘qun[ for the
cunstruction of the Civil Er_lg.lu i Works
was engaged by Kanoria fion with
und under the guidance f
The scope of work & i-htclwl :ngln-::nng
CORIrActor &% wzl!,js ﬂ‘l:"b:mu:.m:l:und:lmns
of thetr appoi 1 were approved by rhe
W %&th; o the plaint.
Kanoria alsh dppbinted contractors for the
purpuse q’l'rhgchlnu::l erection of the plant
eler f. erection of instruments
m’ﬁﬁn&uh:m in consultation with and

r, the guidance and direction of-she

lﬁ. ra 12 ul' the plaint 15 as follows

#Thereafter the erection of the egquipment
in the plant was started unger ilance,
supery control of

also deputed their

engineers to come to Indi during this period.
Gi ﬂﬁ pecasion also the engineers of dhe
: checked and scrutinsed the

detailed enginecrmg drawings and m particular
the piping drawings without raising any
objection thereto. They also supervised the
erection of the equipment then going on and

(986 Calrd 11 G—I8
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in particular the erection of the eyuipment

imported under the Equipment Purchase
Agreement.®

17. ln paragraph 34 it s staced thal in or
about third week of May, 1983 the engineers
of Meissner came back (o India and supervised
the concluding stages of the erection of the
plant. The plant was formally inaugurated on
the 28ch May. 1983, but the senior engineer of
Meissner advised Kanoria not 1o commission
the plant. Instead, he I? and directed
substantial modifications o be carried out o
the plant anu part pipinygs thereol.
According 1o the . these modificutions
were carmicd uu@ ing to the directuons
of the engine: ol Meissner. These
modilicatigni\were enurmous and time
COnsu and mvolved  substantial

expenditurg. Hydraulic testing and other
nevelsitwChecks and tests ol the various

,rﬁtmfmu!udmg wilter trials were carried
Byt Bnder the control or supervision of
Ifeissner andfor the
Viltimtely Meissner advised and represented

defendant Mo, 2.
o Kanora that the plant coclh-éommence
DpeTation on ur:lb-uul the 20ch June, 1981,

18 Paragraph 13 of the plaint = as
follows - —

“Shorily thereafter the plant was staned up
and continued (o operate under the supervision
al the engineers of the defendant MNo. 1
including their senior engineer. The operation-
of the plant during this period was an urler
fatlyre. The production was not sustained and
was extremely meagre. It was also sub
standard. The raw materials and urility
consumption were extremely high. There was
no production of Sodium Formate and the
tutil operation of the plant was erratic. Under
the circumstances the defendant No. | advised
the plaintiff that the plant operation should be
discontinued from the [4th July, 1983 amd
advised thar further modifications i the plant
as well as water trials with urilities were
necessary in order to check the accuracy of
thetr design porameters.”

19. According to the plaint after the 14th
July, Turther works ol modification and
projonged experimentation and water trials
wore curried owl under the direction and
supervision of 1he engineers of Meissner.
Thereafter Mebaner's engineers informed

i
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Kanoria that the plant would be ready to stan
wp again by the 15th August. 1981, And un
this basis the senior enpinesr of Meissner
arrived in Indis on or about the Dled August,
1983, After his arrival the senivr engineer of
Meissner gave a [urther list of works slleged
to be necessary which were again carried vul
Meanwhile. Kunoria suffersd considerable loss
and damages

M. Paragraph 41 of the pliint is in the
fisllova Ing TS 2

“41. The plant was again started up on or
abuut the 4th September, 19853 and operaled
till about the 28th September, P under ths
direct supervision. control and gutbings of
the engincers ol the defendant No. 1 including
the senior ongineer. Durtmg this perud slso
the performance of the plant was tolully
urizatislactory as will appear inter alu from
ihe Tallowing

ial The average production of Penta did
not excesd about 600 Kgs. per day although
adeguate and requisite raw I'ﬁ-ﬂfl.'!'ﬂh ivlu!'
utilities were put in.

I'bi The quality of the Pénta prn.]»u.*g!}_y.lﬁ
totally sub-standand, A

iel Mo significant quant ol Sodium
Futimnaste could be produced.(

jel The raw mardrialg and wrility
Consumplion were m:a‘l ‘isproportionate to
the production.”

2. Onthe anf_lgjﬁé:uﬁd direction of the site
aml Senbor ol Mleissner, the operatson
uf the phﬂ%bnunu un o abowt the
Ik 5 ber, 1983 and the entire process
solutjony coftained in the plant were drained
Ul Mﬁp«cmllnnﬁ restarted with [resh raw

ﬁu:&mh. It was represented by the
ntatives of Meissner that the plant

\ “a ¥l be able tostart up and achieve stabilized

production shortly if the process salutions

" then ingide the plant were completely replaced.

Meissner alss directed a further list of
madifications to be carried out which were
complied with. Thereafier the plant was stared
up again on the 4th October, 1983 on the
advice and dmection given by the site engineers
of Meissner including the senior engineer.
But the performance of the plant had not at all
improved, The deficiencies remained as before
andd the plant failed 1o achicve any reasonabic
level of performance.

A.LR.

22. Paragraph 44 of the plaint is in the
following terms -

“a4. The plantiff states that the plant has
been erccted on the basis of the technical
information supplied by the defendant So. 1,
the detailed engineering and other services
rendered by the defendant Mo, 2. The wital
pars of the plant encompassing all the sections
thereof had been supplied by the defendant
MNo. | from Germany. The plant had been
engineered, erected and operated under the
contral and supcwisinrﬁ cngineers and
techniciant of the defl o | amd/or the
defendant No, 2 st of the project
Al the |nt!fuﬂlﬂﬁd\ ice, modificatisns
ressonable or B-e-uri'rht defencunt MNa. |
and/or the defentedt No. 2 had been carried
outl in goegd Jaith, The defendant No. I's
CNTINCETS. nJ.n:a:jg. spent about |G man-
|1:m*;||'ﬂ in Lb:i:ulﬂnl. against the onginal estimate
'l.l_l: ﬂﬁwﬁ*—l‘" man-months.”

b O .-'h,n,ur-c.lmg o the paragraph 43 of the

flint the equipments supplied under the

-_-Equiprﬁ-:nl* Purchase Agreemeni by the
Meissner were delective and the technical
know-how and the basic engineering supplied
by Meissner under the Technical Collnbosation
Agreemeni were deficient. The engincers
deputed by Meissner lacked the capability of
performing their job properly. Kanoria
protested to Messner's engineers about the
unsatisfactory performance of the plant
whereupon Meissner withdrew cumpletely
from the work and m;nlla.lmur gite cngineers
to Crermuamy.

24, Thereafter the plaintiffs representa-
tives went to Germany and had discussions
with = tatives of Meissner at Cologne
between 24th October, and 2Tth October, 1963,
During this discussion Meissner's
representatives made out a list of works
including the modifications which according
1o them were necessary (o be camied out n
the plant for stabilization of production.
According tw Meissner, the detailed
engincening work had not been carmed oul
and some deficient Indian :qu:pm:m. had been
procured and the supervision of the erection

was nol satisfactory.

25, On the retwrn of Kanoria's
representatives to India. a thorough review
and a deisiled survey and pssessment of the
entire work of setting up of the plant was
undertaken. [t appeared that many of the
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works and modifications contained in the
proposal of Meissaer recorded on the 27th
Oetober, 1983 had already Been camied out
and some of the suggestions were vague and
the others were not relevant for the satisfactory
performance of the plant. According to the
plaint, Meissner had no clear idea as to the
probiems involved in the plant or the solutions
thereto.

6. Paragraph 65 is important for our
purpose and may be set out hereinbelow -—

“H5. In the event of it being hedd that the
allegations of the defendant No. | attributing
the malfunctioning of the plant to causes such
as defects and deficiencies in the detailed
enginsering work, procurement of equipment
of India and supervason o erection are cormect,
then in such event the plainiff states that the
defendant No. 2 had committed breach of
their obligatwons and dutes under the said
Engincering Services Agreement.”

&

27. According to Mr. Gupta at this stage™\

before me the nature of the dispure bet
the parties has to be gathered from the
From the plaint extracts f whic
been elaborately set it

the participation of

LS

that
and
T

isragpre—tefemtrmTSo—2-n | %nm and
commissioning of the t lad become
inextricably hmh@fnth and

the critical equipments pra
. The.basi

and

! #l=n w ]
et - g pmvulbd what
has been he detailed engineering

services provided by 4he
it appears [rom the records,
the nature of consultancy services
to practically every aspect of the

on of the plant including the civil,
mEhnnJ. elecrrical services etc. According
‘!nm:phmuﬂme:nﬂtrmm:wm

were engaged by |1ﬁm:umtmn with and
on the advice of .

ing to the plaint, senior engineers of
mﬂm from Germany from

time o tme and rendersd advice at varous
stages of the erection and commassioning of

the plant. Whartever, ipEs ard designs were
approved by Further even

after the initial commissioning of the plant se

-drrmﬁn.__h.'n_l_ suggested  cerain
b M e,

Jogef Meissner GMBR & Co. v. Kanorta Chemicals & Industries Lid.

- |
engineering services provided by rhedefertom s

Cal. 51

modifications ar different stages which
according to the plantill were duly camied
out by it. [t appears from one of the paragrap

afuwplnntmmllbawﬂmlﬂrdﬂb:nm
is contéending that the demiled

Sg—2-were defective as 4 result whereof the
production of the plant was below the

28. | According m#m the admitted
deficiency in the production capacity of the
plous reasons, First o
fua-bow supplied
felicient. Secondly,
uipient which
: - : =i IrOm
pcient. Thlrljlu it mas be

Crermany A\
that the dmmmhuh
WETE by NIt were
dci'l l:nhi: rthly it may be thut the eguiled
services pron idei H}'i%
were deficient. .

N 2, Er’v.n:urding to Me—Gupia-the roal
ie 15 as Lo who among the twoe defendans
is responsible for the Jelicient performance
of the plant and to what éxtent. That is why in
paragraph 65 of the plaint the plalntfis have
made an aliesnative case riyed fur
appropriate reliefs againg
As was pointed out by Mr. Gupta, this is a
situstion which & contemplated by O 1. R 7
of the Code ol Civil Procedure, 1908 which is
as lollows :—

“Where thepimtifl &s in doubt 2s 1o the
person from whom he & entitled 10 obtain
redress he may join two or more defendantzin
order that the gquestion as 1o which of the
defendants & liable, and 1o what extent, may
be determined as between all parties.™

htItwpﬁﬂdumhyw
in so far betwesn Hye-g

and & concerned i cannal
be resolved within the ambit of the arbatraton

clause j.u the Technpcal Collaboration
Agr ETWEEN rh%iﬂ'-ind +he
. Admint is no

u:ggﬁ :Iluu berween # and
with regard 1o the

Equipment Purchase Agreement Thercfore
it was submdoved that the dispute in the prsem
case viewed in its totality cannot be sild 1o
have been agreed o be referred within the
meaning of the arbitmabon l:h.u:l:.l
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52 Cal

F LI B 'Dn my view this submission af

& sound and shou pecepied. Inmy
view the role af in the
erection and commissioning of the plant
viewed in its cotality is an inextricable part of
the dispute in the mstant case. Lam Jurther ol
the opinion that the arbitrabion agreement in
respect of which the present application has

T does nulwwr'ﬁ dispule between
and s That

being so the dispute in the insjant case viewed
&8 & whole cannot be said to be inrespect of o
mafter which has been agreed 1o be referred
within the meeaning of 5 3 of the 196] ?Q
This contention of Mr. Gupta therefire

seceels .
A -

Lupeawas based on 5. 1 of the Actof 1961 the
relevant  portion  whereol  provides as
follows

¥n this Act. unless the context otherwise
reguires. forsign award means an award on
differences belwesn persons arising out of the
legal relativonships. whether contractual or

considerad os commercal under the in
force in India made om or after t
October. T oo oy
3% Un the strength of the B portion
of 5.2 of the At it was by -
Koo m gt e hat a precondition b apphcability
of the Act and 5. 3 fhe it that the

relntionship between ies must be a
commercial relat i according to the
Inchan Law’]

wias drawn to o decision
e case of Micoperi 5. P, A
i Pyt Lidk, reported in 198231) CLJ
fatts of that case are relevant and
riefly noted. An agreement was
et by and between Micoperi 5 P. A
LitioneT, u comypan mcorporated in loly

the respondent an Tndidn company on the
$ Tth July. 1980, Under the agreement the

¢ petitioner appuinted the respondent as is
representative and consubtant for inter alia
the following works

ifal To assist und advise the petitioner in

cunnecin with proposals or bics to the (] &
watural Gas Commission of Indi and

Josel Messner GMBR & Co, v, Kanoria Chemicals & [ndustries Lid,

]".'.T_Thn: nenl submission of e in the territ

A. L R.

transportation and installations including
siruciures. pipelines and other facilities
proposed to be [abricated andy or installed by
the said Courporations on the ofl-shore
continental shelf of India for winning
petruleum products

(bl To wdvise the petitioner on law, rules,
regulations and revenee in the preparation of
such proposals and bids,

ich To wssist and advise the petitioner in the
negotiations  with  the said statutory
Corporations concerning the aforesaid as also
in respect of contracts ing therewn,

fdl T ussisg
matters of per
Guvernment a

he pepitioner in
rences and other
required for operating

5 of Indis and bringeng
. EH urpments wnd Spire parts inig

{ anid advise the petitioner in
ns with the Guvernment authuoritles
to performance of the obligations of

K%I
thas petitioner under any contrac inehding

port and export clearance for vedsels
construction eyuipments and spare parts g5
also visas, work permuls, exchange guarantes,
radio and other licences required for
construction agd operation.
0 To assist the personnel of the petitioner
through customs and provide them
iransportation.

1) To provide the petitioner suitable office
space and arrange for telephone, telex and
duplicating facilitkes therein and also arrange
for free storage for spare parts and material
required for performance of contracts

(h) Arrange for medical services for the
personnel of the petitioner.

i} Render liasion seérvice with the said
statutory Corporations

ij} Aszist and advise the petitioner n the
selection of and negotiations with sub-
contractors, vendors and suppliers in
conneclion he performance of
COntracts,

Ik Assist pngd adwise the pelitioner In
oblaining local labour, negotiating lubour
wontraces and handling labour chiims and alsa

wil'y

Mazagaon Dock Luid. both staruiory In mantaining good labour relationship.

Corporations in respect of designs. engineening- 1 117 Assist and advise the petitioner in is
procurement of materials, [abrications. © dealings with the sail statutory Corpurations

re— . E——— -—
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1 Gl Josef Messner GMBER & Co. v. Kanoria Chemicals & Industries Lid Cal 51

and in respect of Tullilling all contrects and on

claims thereunder inchading negotiations for
additponal and extry work,

35, Om the 26th February, 1941 the
respondent filed a suit in this Court against
the petitioner being the Suit Mo, 151 of 198]
claiming several moncy Jdecrees aggregating
Lo gver Dwo crores alternatively. an enguiryg
into the damages sulfered by the respomlent
and a decree [or such sum as may be foufd
due, avcounts and other rebels

Jo. Um the Ithth March. 1481, an
applivation was made vn behall of the
petitwoner, inter alia, for an onder that the syl
pmd proceedines thercumder are stinoel

¥ In puragraph 28 of the Repon B B
Ser. 1 owbio delivered the ||,||an'||;'||| relers u
5 2 ol the Act whivh wiis velerred o b Mr.
R. C. Deb wha appeared for the respandent.
Paragraph 3 onwards of the udgment s
muaterial for our purpaose aod oy e set g

el
"M, He contended that the legal rela |§
between the parties, imthe instani o g lad

nod be considered as commercia

law in foree in India and ¢ lhe
defendant was not entitbed 1 this st
grder the said Act He s wicy thal wnder
the agreement hetwe € parties. the
respondent was oblki wAu render ceriain

prifessaonal werv
SETVECES ST [

1o jhe petitioner. Such
icil amil parthy legal

Mo commene) imvulved in such services
and the saw@thd oot come within the
diction aming  of the  expression

hich meant any Gt or ERction

‘Comimercial suits arsing out of the ordinary
tranasclions of merchans bankers and traders:
amongsl others, those relating o the
construction of mercantile diocumems vaport
or mport of merchandise, affreightment.
carmage of gouds by lund. insuranee. banking
and mercantile agency, and mercantile usages,
and debis arising out of such transactwons.

3. Thereafter His Lordship goes on to
refer to i number of decisions of this guestion
— wne Jdecision in the case of Kamani

Engineering Corporation Lid. v, Societe De
Traction, reported in AIR 1965 Bom 114, In
that judgment the ollowing pessage
OCTUE T —

“The contract s on the [ace of it vnly a
contract for technical assistance, The contract
does not involve the defendants into any
business of the plaintiffs. It & not in any sense
participation in profits between the parties,
The remuneration of the Jefendants s for
that reason described as “fees” and is only on
percentige bass,. By this cuntrocl. the
defendants ref be mvabeend o any
business of the plamtifl 3ndor any contracts
ve scrupulously kept
¥ commercial relations
In my view, The contract
mer or contract that s made

is mare ik

1 v the one hand and & clivnt on the
I s difficali todescribe such o contruct
mercial ™

Paragriphs 45 and 46 of the Report are in the
following terms :—

"43. Keeping the said Rule as also the
dicrionary meaning of the word ‘commercial’
in view. it ® o be examined whether the
agreement in the inswant case has brought
about 2 cothmercial relationship berween the
parties. The work for which the petitioner has
come to India cannot be considersd to be an
ordinary commercial transaction. It has been
engaged for setting up of special installations
for winning off-shore oil Such work & more in
the nature of a building contract. In the course
of executing such works the petitioner may ©
have 1o supply and/or import goods but
nevertheless the transactions between the
statutory corporations invohleed and the

would not be an ondinary transaction
between merchants and traders. The
Fﬂpﬂﬂdﬂ'ﬂ: had been engmped by Ih:pmlu:rn:r
a8 i1s represenugive and adviser in connection
with the work 1o be exccuted by the petitioner.
The services reyuired from the respondent
were mainly to represent and advice the
petitioner, The respondent is pod called upon
b supply any goods esa trader or 3 awrchant.
The service to be rendered by the plaintiff in
connection with the seming up of the
installations are more in the nature of
professional and/or technical semvice to the
petitioner. The relationship between the partics

India
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%4 Cal.
i RO e ARSIRg in an ordinary transcton
beiween merchant and fmaders nor does bl
invalve constraction of mercantile documents
OF gxport, fmport, carriage oc insurance of
E-_n_:_l_-.. The agency hetween the p.lll!'li.ti is nol
a ban Is,1ng_ ul vrdinary mercantile agency.

4h, Taking all ithese factors into
congiderution, it Joes not appear (v me thai
the agrecmenl betu cen the parthes has resulted
in the establishment ol any commercial
relationship botaven the petitioner and the
respondeni as i ordinarily undersiood by the
sabd EXpresniin, A 3kl .:u':ilr'q_. LMiL uT such a
|:'|_-|;|_|;|n._'||1_5.h:|;| wnder 1the Roles of the 1.:|i'lﬂlr.|it
Side ol this Courl would ot be murked a8 &
Commercial Suit. Tor the reasons as stated,
5. 2 of the Act of 1901 Joes mol apply in the
Tmcts of this case and as such the petitioner 15
not entithed oo a sy of this suit under 5, 1 ol
the suid AcL”

30, EE:.ur‘hh relving vn the above deciston

ﬁ:mg_ﬂhﬂﬁw:ptl submitied that the q.unlriets

between the parties in the present case whiche
contained the arbitration clause are strikindly
similar to the contriwct involved in the aboe
decision, It was pointed out that wesare\not
concermnéd with what has been refermed 0 as
an Equipment Purchase Agreement Betause
that agrezment does Aol cunaig anyarbitraton
clause. The Techmicyd Cullaburation
Agreement with which % ar® concerned is
meerely an igreement lgr Lthe Sipply of technacal
know-tow by Mepsne®o Kanoria. There is
no guestion of parisapEon in the profis under
the agrecmeng. [ he vemuneration payable 1o
Meissner i§ B certamn amount of German
Currency-as “fees” which was also the case

; Consegusnth it wias submitted that following

e redsonings Db Sen L in the above
\ciife Jahoukd hold that the relationship between
ihe parties i5-nol a commercial one

contemplated by Section 2 of the Act of 1961.

W-.-EI‘I my view. this submission of Me

m\ﬂﬁupq.; should be accepted 1 am of the view

that the agresment in substance provides for
the supph of technical know-how and experimse
from Messner 10 Kanoria in exchange for the
payment of a ‘lee” o Meissner. There is no
element of transaction berween the merchants
and irpders as understood in Indian Law.

Comseyuenth, Section 3 ol the Act of 1561

“uktn Maitra v. Stare

AL R

has no application to the facts aml.]
circumsiancesuf the present ¢

41. As a corollary 1o the principal potnt
argue of Mr. Gupta it was submitied by him
that for the reasons in support of that argument
| should alse hold thai the arbitranion
agreemenl is cither inoperative or incapable
of performance in order 1o settle the dispute
berween the parties herein, as envisaged in
Section 3 of the Aet Mr. Somnath Chanerjee
appearing for Meissner submitted that the

arbitration sgreement be€omes invperative
of incapable of performange |,ﬁ|_'-r:!:r o setle
the dispute betweendhe pariies as envisaged
in Section 3 only when'the agreement becomes
inoperative and incaphble of performance [or
all times to come. Metording to Mr. Chanerjee
that cannat-b&sdid 1o be s in the present
case.

423, \l sm murcly recording the rival
captenuons because in view of my findingson
the dgher two yuestions this controversy is not
adcessry 1o be decided in the presem case,

43,  This disposes af all the guestions whth
were raised by the partiesin the present case,

#. These are my reasons in suppuort of
the order alresdy made dismissing the
application with custs,

Application dismissed.

AIR 1986 CALCUTTA 54
BHAGABATI PRASAD BANERIEE. 1.

Mre Mukti Maitra, Petitioner +. State of
West Bengal Respondent.
C.0. Mo 565(W) of 1985, Dv/- 2631985,

Constitution of India, Arts. 226, 299 and 14

— Contractual obligation of Govi. — Govt.
cannot sct arbitrarlly — Advocaie spending
his own money for conducting case on behall
of State Govt. in Supreme Court — Amount
spent by Advocate admitted by Govi. as
payable — Covi. cannot withhold payment
arbitrarily — High Court issued writ of
Mandamus commanding Govt. to make
payment within fixed time.
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