plakntiff has not specifically praved in the plaint
for a decree for eviction against defendants
| Nos. 3 to 14 there is specific pleading that the
lease agmanst the defendants New 1 and 2 stands
|determined by efflux of time and the plainyiff
| 15 therefore entithed to recover possession from
|the defendants. In our view, Mr. Roy
Chowdhury is justified in his contention that
| there is no impediment in passing the decree
for eviction against the defendants Nos. 3 o
14 even in the absence of any specific praver
for evection agarns the snsd defendants MNos. 3
1o 14 in the plaint when the reguisite pleadings
for such decree for eviction against the sid
defendants have been made in the plame It
however appears 1o us that the dezlendants
MNos. o 14 |:'u=1|:|_|._1*I the sub-tenants, cannot be
held 1o be the sssignees of 1the lessees namely
oth _ =fendants Mog. | and 2 under the sid
i ture of lease berween Ranjit Kumar Basu
and T Ansarullah, Mr Dutt in our view, 15
right in his contention tha: there s no privity
of contract or privity of estate between 4 sub-
tenant and the head lessor by which there i
any obligation of a sub-ienant 1o pay rent (o
the head lessor. But in the facis and
circumstances of the case, we are of the opinion
that the plaintiff bad realised rents from seven
sub-tenanis for & few months berween April
964 to June, 1964 not by treating the said sulb-
iznants as per direct tenants but such
realisation of rent from them was made a1 the
instance of her lessees namely the defendants
Moa | and 2 to liquidate the arrears of rent

defendants Nos. 3 o 14 in their writied
statement have specifically stated thataliey
are the tenants under the said lessees angdthey

u..;: receipts. The said defendagss have
B eclined to lead any evidegSem the suit.
In our view, Mr. Dutt_is\not Yight in his
contention that in view ol thepleadings of the
F:lr:i-.-'r. and the Bsuenitmed by the leamed
Judge there was no ofeasion for the defendants
Mog, 3 oo 14 10\deplse. There is a specific
pleading thar SeplainGff is enided 1o recover
possession ofvhe demised premises from all
the defendanis incleding defendants Nos. 3o
14 and a specific Ezue has also been framed 1o
that effect. If the defendants Nos. 3 1o 14 had
really misnded to oppose the saxd prayer, if
was their duty to lead positive evidence in
support of their case of direct tenancy. It

payahle by such lessees 10 the plaintff. The

are naying reats all along to the@ lfndlords
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appears (o us that as the said defendants have
n»:FEq_'lﬂlr_':tll}' admmitted that they are the tenants
under the lessees of the plaintif, there was no
occasion for them o give any evidence
contrary to such specific pleading made by
them. MNeedless to say, thet even if they had
led any evidence contrary to their written
statement. such evidence should not have been
sccepted. The depositions of the plainuff and
her daughter are in conformity with the written
statement filed by the defendants Mos. 3o 14
and we are inclined to accept the case of the
plamtifl that the plantiff had never intended
to accept the said defendants Nos. 3 1o 14 as
her direct tenants and rents for few months
from some of such sub-tenants had besa
realised at the insance of the defendants Nos, )
and 7 liguidate the arrears of rent pavable by
such lessees 1o the plaintifl. By such pealisawen
of remis, the plamtll had nol agCepred the
sub-tenants as her direct ienants dad the suid
sub-tenants also did not payNgem for the
purpose of creating s reladopghis of landlord
and tenant berween the plaingff and the suid
sub-tenants and the wottegstatement filed on
behalf of the defendants Nos. 3 1o 14 clearly
supports the cagsnd the plaintiff in this regaed.

8. In theafosesasd circumstances, we do
not find any reason to interfere with the decree
passed io He instant suwit. This appeal,
thepetors, fails and & dismissed. -

4N\, There will be no order as wo costs.

SANKARI FPRASAD DAS GHOSH,
Li=— | agree
Appeal dismissed.

AIR 1986 CALCUTTA 45
T. K. BASL, L
Josef Meisaner GMBR & Co., Applicant

Ranora Chemicals & Industrnes Lid., and
another, Opposite Party,

Suit Mo, 93 of 1984, D 2461985,

{A] Forelgm Awards (Hecognltion and
Enforcement) Act (45 of 1961}, 5.3 —
Application for stay of suil oo ground of
existence of arbitration agreement under terms
of contrsct — Held opplication was pot
maintainable.

HC/TC/ES6/83 HR/MV]

WEe'd Tepe W FW. Jodal, RasDakgil
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The plaintiff, an Indian firm, entered into a
Technical Collaboration Agreement with
defendant 1, a foreign firm. whereunder
defendant | was to supply technical know-
how, information and basic engineering to the
plaintiff for setting up a plaint for
manufacturing Pentasnthrytol [ Penta) and its
by-product. The agreemepnt confained an
arbitration clause providing lor the relerence
of all disputes ansing under the contract, 1o
an arbitrator in 4 foréign country. Another
ugreement was entered into between the
plaintiff and defendant 2 firm. known as the
Engmeerning Services Agreement, whersunder
the defendant 2 firm was to provide
consultancy and supervision of the various
items of civil engineering. mechanical
engineering. electrical engincering and other
services which were necessary for the seting
up of the plant. The agreement also provided
for consultaton with and approval of defendany
| foreign firm with regard o several itptms uf
consultancy and supervision which/ the
defendant 2 firm would have toundertfie.
Another agreement was entered info between
the plaintiff and defendant K¥oreign firm.
called the Equipment PufChiseNAgreement
whereunder defendant b fareign firm was to
supply what was destribed as the critical
Equipment for the setting up of the plant
Pursuant to the aloreai agreements, the work
on the construCtioa.of the plant commenced.
A contractierionthe construction of the Civil
Engineering Works was engaged by the
plamgff in Sonsultation with and under the
guidapece Sef defendant 2 firme The plainiff
alsg agpointed contractors for the purpose of
meepanical erection of the plant. electncal
installations, erection of instruments and for
Wisulation. in consultation with and under the
guidance and direction of defendant 2 [irm.
The plant was finally commissionsd. However,
the production capacity of the plant, after
commissioning. was found to be [ar below the
stipulated capacity both in respect of Pentn
and in respect of is by-product. The plaintff,
therelore, natituted the instant suit agamst
both the defendants [ and 2. According to the
plaintiff, the admitied deliciency in the
production capacity of the plant could have
been due to vanows reasons. First it could be
that the technical know-how supplied by the
defendant No. 1 was deficient, Secondly, it
could be that the critical equipment which

Jasef Meisaner GMBR.& Co. v. Kanoria Chemicals & Industries Lid,
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were supplied by the defendant Mo, | feom
Germany was deficient. Thirdly, it could be
that the basic drawings and designs which
were supplied by the delendant No, | were
deficient Fourthly it could be that the detailed
enginesring services provided by the defendant
MNo. 2 were deficient Thus, according to the
plaintiff, the real dispute was as to who among
the two delendants were responsible for the
deficient performancé ol the plant and to
what extent. As theplaintl was in doubt as 1o
which of the twodleleadants was lable and to
what extent, prphntifl impleaded both che
defendants fgr determination of the dspute
as bevwesg all e parties. NMow, defendant |
foreigmfiealiied an application for stay of the
suil@™s, N\of the Act. on the ground that the
Tethnigal Collaboration Agreement between
thinpiintif] and the defendant 1 contained an
wrbitration clause peoviding for reference of
all disputes arsing under the contract. to a
forcign-arbitraior. The question was whether
such o stray application was maintainable in
the instant case.

Held, the application for stay was not
maintainable s the role of the defendant 2
firm in the erection and commissioning of the
plant, viewed in its totality, was an inextricable
part of the dispute in the instant case, and the
arbitration, in respect of which the application
for stay had been made, did not cover this
dispute between the plaintiff and defendant 2
firm. That being so the dispute in the instant
case viewed as a whole could not be said 1o be
in respect of a matter which had been agreed
1o be referred within the meaning of 5. 3 of
the Act. Thus, the application for stay of the
suit was liable to be dismissed o not
maintainable. {Para M)

iB] Forelgn Awards | Recognition and
Enforcement| Act (45 of 1961), 55.2 & 3 —
between Indian Company and

forelgn frm for supply of techodcal Know-how
and expertise by forelgn firm to [odian
Company in exchange for poyment of ‘fee’ —
Mot a commercial trapsaction within 5. 2 —
Hence, sult based on contract, could not be
stayed w/'s. 3. [ Para 40}

Cases Relerred : Chronological Paras
(19821 1 Cal LI 511 e

AIR 1963 Bom 114 A

somnath Chatterjee, for Applicant;
Dipankar Gupta. for Opposite Party.

'\-r _I
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ORDER:— This is an application under
the provisions of Foreign Awands (Recognition
and Enforcement) Act 1961 for sy of the
present suit, being Suit Mo, 93 of 1984 | Kanoris
Chemicals & Industries Ltd. v. Josef Meisaner
GMBH & Co. and another). The facts relating
to the present application may be bricfly
noted.

2. The plaintiff Kanoria Chemicals &
Industries Lid.. (hereinafier referred to as
Kanoria) is, inter alia, engaged in the
manufacture of  heavy  chemicals,
Pentasrithrytol (hercinafter referred to os
Penta) is a vital organic chemical and is used,
imter alia. i the manufacture of detonator
and explosive, surface coating resins, adhesives.
printing inks éte. It can be of various grades.

_. 3. Kanora was desirous of a setting up of

plant for manufacturing of Penta. With that
objective in view Kanora made an application
to the Ministry of Industoes, Depaniment of
Industrisl Development. Government of Indw
for the grant of industrial licence under the
Industries (Development and Regulation) Act,
1951, The authorities dulv ssued a letter of
il

4. Aler the receipt of leuer of imept
Kanoria imitiated enquiries with vapaus)
international parties for obtaining sujlable
technobogy for the project. Ultimately! Banoria
entered into a Technical Cg tion

nt with the applicant Joxef Meissner
GMBH & Co. (hereinalt erred (o as
Meissner]. The agree %nd.amd the Tth
lanuary, 1981 recited’ Mehun:r owns
technical know-how
the manufacture of Pehta and its by-products

«dium Fa ndwas willing to transmit it

Kanoria foc Rihoria's use. The agreement
which is zied 1o the petition provided,
inter ali t Meissner will provide Kanora
with k how and basic engineering which
is necessary for Kanoria to own, engineer,
construct, operate and maintain the plant
The agreement provided in considerable detil
the know-how, information and the basic
engineering which has to be provided by
Meissner to Kanoria

5 Ext Il 1o the agreement provaded, inter
alin, that the plant will be capeble of achieving
a minimum production mte of 4 tonnes per
day of Penta along with the by-product Sodium

1986 Josef Mesaner GMBR & Co. v. Kanoria Chemicals & Industries Lid,
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Formate at a minimum production rate of
5% of Penta.

b Article 13 of the Agreement contains
an Arbitration Clause which 5 in the following
[EFMS.

“All disputes or differences or claims
whatsoever which arise in relation to or in
connection with or pertalning to the contract
between the parties herego shall be referred 1o
International Chamber of Commerce, Paris
and the award made in pursuance thereof
shall be binding on the parties,”

T On or sbout the 2nd SepfEmber, 1981
an agreement was entered WM“ een the

Kanoria and Humph & Glasgow
Consultants Pyt Ltd., |h(r¢| ter referred as
Humphrey) which is the defendant No. 2 in

the suit. This agreéiem which is known as
Enginecring SEI!FHEM Agreement generally
provides lh.:t "Ill-ﬁrn.phrt} will prnnde
consultancy’ dnd supervision of the various
items pf-elvil engineering. mechanical
mgm electrical engineering and other
Seryi ich are necessary for the setting up

afilk‘*pham_ The agreement also provides for
tation with and approval of Meissner

ﬂl.mh rcga.ﬂ:l to several items of consultancy

and supervision which Humphreys would have
to undertake. This agreement contains an

arbitration clause for arbitration of disputes
under the Indian Arbitration Act, 1940, We
nre not really concerned with this arbitration
clouse in this applcation.

8. On or about the 11th November, 1981
another agreement was entered into between
Kanoria and Meissner which was described as
Equipment Purchase Agreement Under this
agreement, Meissner was to supply what has
been described as the Cotical Equipment for
the setting up of the plant.

8. Pursuant to the above agreemenis, the
work on the construction of the plant
commenced and the plant was commissioned,
according vo the plaint, on or about the 20th
June. 1983, The admitted case of the parties is
that the production capacity of the plant after
commissioning was found 10 be far below the
stipulated capacity both in respect of Penta
and in respect of Sodium Formate, the by
PRt

10. [t ts not necessary at this stage mdu.i

-
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with the case made in the plaint becawse it will
have to be adverted to in connection with the
respective contentions before me in this
application. Suffice it to sy that the present
suit out of which this application arises wns
filed around the middle of February, 1984,

11. Aslhave indicated, this application &
filed under 5.3 of the Foreign Awards
i Recognition and Enforcement) Act, 1961, In
order 1o appreciate the contentions raised by
the parties before me it will be useful to set
out 5. 1 of the abovementioned Act which &
in the (ollowing terms

EJ-. Motwithstanding anything contxined in
the Arbitrathon Act, 1940 or in the Code of
Civil Procedure, 1908, il any party 1o a
subrnission made in pursuance of an agreement
o which the Convention set fornh in the
Schedule applies, or any person claiming
through or under him commences any legal
proceedings in any Court against any other
party to the orbitration agreement or any
person claiming through or under him i
respect of any matter agreed to be refe
any party to such legal proceedings may.
any time after appearance and before
writlen staténient or taking any of
the proceeding apply to the Co
proceedings and the Court,
that the agreement s null

or incapable of being p

is not in fact any dispu

with regard to the

shallmakeano the proceedings.”
12 Mr Gunta, who appearing

on behalf nmnppmng’lh::.ppllml:lun

for s Euhrru:u:d that one of the

for the applicability
£ Act is that the legal proceedings

in respect of any matter which has
greed to be peferved to arbitration under
¢ arbitration agreement. He drew my
artention (o the fact that although the
Technical Collaboration Agreement contains
an arbitration clavse [or relcrence of any
dispute to the International Chambers of
Commeree in Pars the second agresment with
Meissaer which is described a5 Equipment
Purchase Agreement does nol contzin any
such arbitration clause,

13, According wo Mr. Gupta the legal
proceeding Le. the present suit relates o a

=

losel Menaner GMBR & Co. v. Kanoria Chemicals & Industries Lid. ALR

maitter which has not been agreed to be
referred to arbitration. In support of this
contention, detailed reference was made o
the plaint in this suit by Mr. Gupta. In the
plaint there is a reference in the initial
paragraphs to the two agreemenis berween
Kanoria and Meissner and to the terms and
conditions thersaf in some detail. In

8 of the plaint &t is stated. that Meissner
represented o0 Kanoria that they had
satisfactonily commissioned a similar plant in
Spain. They [urther reprpsented that the
consumption figures of r@areﬁuh and
utilities mentioned ff affer were
guaranteed figures whidh i practice would
be somewhat low pragraph 11 it is stated
that on the Tth Jan 1981 the same date s

of the frst ment, Meizsner wrote o
Kanoria hat they would not be
respons) r th:: guaraniee given in the
Tex ion Agreement unless the

necessary for the erection ol the
ich was mentioned in a list enclosed
he letter was imported from Germany.
i5 betier was subsequently superseded. but
mentioned earlier a second agreement was
entered into berween Messner and Kanoria
for the purchase of what had been called the
critical equipment from Germany. In
paragraph 16 of the plaint, there is a reference
to the agreement between Kanoria and
Humphreys and Glasgow for carrying out the
detailed engineering and allicd services of the
plant based on the know-how and basie
engineering to be supplied by Meissner under
the Techmical Collaboration Agreement. As
mentioned earlier. this s described as the

*Engineering Services Agreement with the

defendant Mo, 2. In 24 of the plaint,
it has been stated that under the Technical
Collaboration Agreement Meissner supplied
ta Kanoria and to the defendant No. I various
data, information, documents. designs and
drawings purportmg (o be the techmical know-
how and basic engineering for the setting up
of the plant. According 1o this paragraph. all

data. imiormation, documents. designs and

drawings supplied Meissner o Kanoria
were duly rnlds: avalable by Kanora 1o the
defendant Mo, 2. On the basis of the aforesasd

data. information, documents. designs and
drawings the defendant Ro. 2 purponed io
prepare detailed engmeering drawings
comprising, inter alia, all engineering flows
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sheets and equipments drowings. construetion
drawing and other Jdata and materialks

The defendant Mo I also purported to supply
procurement specifications and other daia
information. documents, designs and drawings
to Kanoria in purported compliance of their
wbligation under the Engineering Services
Agreement,

14. EA-:.- cording 1o the plaint, dJdesign
conferences and uther ﬂﬂnfcr:nw_
as required by Messner and or
Sher-for the purpose of serting up the plant
In course of the sad conferences. Meissner
gave advice on dll relevant echaicsl mutiers
and other aspects relating 1o the construction
of the plant including procurement of
equipments in India. It s also the case of the
plaintiff chat at all maerial times the detailed
engineering Jdrawings and other data and
mialerials pre |‘.|d red oF :mppiitd |:I"| ]

2 were freely and Tully made
|-..1||..t-|..- to Memaner and Messner feview ey

the sime s conselered necessary by [h%‘

MSleissner at all relevam Eul!ly appru
ol the work done by M%H-ﬂ-ﬂy
did must raise wny -J-hjl.-l.l::un |I.'11:r¢[u

15, [In the meantime a
construction of the Civil E
waos engaged by Kanoria §
und under the guklance §f
The scope of work 8 the.civil malm.-f:fmg
coniracior as wel l:"\r:'mhhh.l comditions
t were approved by e

of their wﬁ{i

ctonding to the pl.um_

K anoria ﬂ%} inted contractors for the
pu of nical erection of the plant,
clee [lation, erection of instrumenis

insulation in consultation with and
gu-djm:t and direetion of the

N

4

16, ra 12 of the plaint is as follows

¥Thereafter the erection of the eguipmem

in ke plnnl wis started wngder mlance,
SUperV gocd contrsl of .

also Jdeputed ther

enginesrs Lo come 1o India during this period.

Og § sepsion also the engineers of Hee

mel checked and scrutinmsed the

detailed fnbi:l'n!’«l.ﬂﬂﬂ drawinags and i particular

the piping drawings without raising any

objection thereto, They also supervised the

erection of the equipmeni then going on and
1986 Cal’4 1l G-—18
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in partbcular the erection of the eguipment
imporied under the Egquipment Purchase
Agreement.”

i7. In paragraph M it is staced that in or
about third week of May, 1983 the engincers
of Meissner came back to India and supervised
the concluding stages of the erection of the
plant. The plant was lormally inaugurated on
the 24th May, 1983, but the semior engineer of
Meissner advised Kanoria not (o commission

the plant. Instead. he adfied and directed
substantial modificati q_ ﬁ': carried out to
the plant and particu 4. o e pipings thereol.

According to th L these muodificatons

were carmisd ou m?r ing to the directions

of the engine of Meissner. These

mudﬂu.ahug&.wr: enurmous and Lime
N

consu u.n-u invalved substamrizd
Expen I{uf'.* H-.nlrlulu. testing and others
n Lh:n:h! and 1ests ol the vanous

: mcludmg witter trials were carried
% tnder the control or supervision of
issner and/or the defendam Mo X
?_lumu[uiy Meissner advised and I!"E]J’I':!l:l'llﬂl
w Kanoria that the plant could~¢ommence
operation on or about the 20th June, 1983
L

18 Paragraph 33 of the plaint = as
Tollows - —

“Shortly thereafter the plant was started up
and continued to operate under the superqision
of the engineers of the defendant No. |
including their senior engineer. The operaton.
of the plant Juring this period was an utrer
lailure. The production was not sustained and
was eatremely meagre. It was also sub
standard. The raw materials and wtility
consumption were extremely high. There was
no production of Sodium Formate and the
twtiel operation of the plant was erratic. Under
the circumstances the defendant No. | advised
the plaintiff thas the plant cperation should be
discontinued from the 14th July, 1983 and
advised thai further modifications in the plamt
as well g3 water trials with utihities sere
necessary in order to check the accuracy of
their design parameters.

19. According to the plaint after the 14th
July, Turther works of modification and
prodonged eaperimentation and water Lrials
were carred oul under the direction and
supervision of the engineers of Meissner.
Thereafter Melssner's éngineers mformed
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Kanoria that the plant would be ready to start
up again by the 15th August, 1981, And on
thiz basis the senlor enginesr ol Meissner
arrived in India on or about the 23nd August,
1983, Afver his arrival the senior engineer of
Meissner gave a further List of works alleged
o be necessary which were again curtied out,
MMeanwhile, Kanoria sulfersd considerable loss
and damages.

20. Paragraph 41 of the plaini s in the
following ferms

“d1. The plant was again started ap wn or
aboul the 4th Seplember. 1993 and operalad
till about the 28th September, 1983 umler the
direct supervision, coniral and guidarce ol
the engimeers of the defendant Mo, | including
the senior ngineer. During (his period also
ths pcrlurma_m.:t ol the Pl.n'll Wl I:ul.u.“_v
wnsatisfactory as will appear inler ali [run
the fullowing

iat The average produection of Penla did

not exceed about 600 Kgs. per day although, pluint. the equipments supplied under the

adequale and fequisite raw materinks Md‘

utilities were put in.

itd The quality of the Penta ;!nn.l@ag;&}t;!'.

toially sub-standard,

il Mo significant L{mﬂ[ﬂqﬁ ‘_'MIJIUIT'I
Fariiate could be pd'udm‘:bll

i¢i The raw m t(nilm and  urilicy
CONSUMPLon were mtazhl 'hpﬁ'l::pur‘lluni!c {a]
the production.”

21, Onthe d direction of the site
and Senior ol Meissner, the operation
uf the plan otimued wi or ahout the

ber, 1983 and the entire process
ingd in the plant were drained
‘Bperations restarted with fresh ruw
fﬁ.un: ls. It was represented by the
Febndentatives of Meissner that the plant
wabiy Ul bee able tostart up and achieve stabilized
yproaduction shortly if the process solutions
then inside the plant were completely replaced.
“Meissner alsa directed a further list of
modifications 1o be carried out which were
complied with. Thereafter the plant was started
up again on the 4th October. 1983 on the
advice and direction given by the site engineers
of Meiasner including the senior engineer.
But the performance of the plant had notatall
improved. The deficiencies remained as before
and the plant failed 1o achieve any reasonable
level of performance.

2L Paragraph 44 of the plaint 5 in the
[ollowing terms :

4, The plaintiff states that the plant has
been erected on the basis of the technical
information supplied by the defendant Mo, 1.
the detsiled engineering and other services
rendered by the defendant Mo, 2. The wital
parts of the plant encompassing all the sections
thereul had been supplied by the defendant
Mo. | from Germany. The plant had been
engineered. erected and operated under the
control and supervisio ‘?.if;.nng:n::rs and
technicians of the del I andfor the
defendant Mo 2 @t =5 o the projeet
All the instruct) “ﬁu.lm:n. modificatiuns
reasonable or ua@: of the defendant Nu. |
andfor the Jelen Mo 2 had been carried
ol in Jnith. The defendanmt Moo ['s
Engine J already spent about |6 man-
if plant against the original estimate

11”% 2 man-months.”

\ N, According to the paragraph 43 of the

Equipments Purchase Agreement by the
Meissner were defective and the technical
know-how and the basic engineering supplied
by Metssner under the Technical Collaboration
Agreement were deficient. The engineers
deputed by Meissner lacked the capabilicy of
performing their job properly. Kanoria
protested to Memsner's engineers about the
unsatisfactory performance of the plant
whereupon Meussner withdsew completely
from the work and m:lﬂa.lm:n'm engineers
t Grermmmy.

24, Thereafier the plaintifs represenia-
tives wenl o Germany and had diseussions
with representatives of Memsner at Cologne
between 2dth October, and 27th October, 1981
During this discussion  DMeissner's
representatives made out a list of works
including the modifications which according
to them were necessary to be carried out in
the plant for stabilzation of production.
According 1o Meissner. the detailed
enginesning work bad not boen camed oul
aml some deficient Indian equipment had been
procured and the supervision of the erectron
wis nol satsfaerory,

25. On the return of Kanoria's
representatives to [ndia. a thorough review
and a Jetniled survey and assessment of the
entire work of setting up of the plant was
undertaken. It appeared that many of the
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works and modifications contained in the
proposal of Meissner recorded on the 2Tth
October, 19683 had already Been carried out
and some of the suggestions were vague and
the others were nol relevant for the satsfactory
performance of the plant According 10 the

' plaint, Mesner had no clear idea as to the
probiems invalved in the plant or the solutions
thereto.

26, Paragraph 63 is important for our
purpose and may be set out hereinbelow - —

“65. In the event of it being held that the
allegations of the defendant No. | sunbuting
the malfunctioning of the plant to causes such
a5 defects and dJdeficiencies in the detailed
engineering work, procurement of equipment
of [ndia and supervision of erection are correct,
then in such event the plamell states thar the
defendant Mo, 2 had commaned breach of
their obligations and duties under the said
Engincering Services Agreement.”

27. According to Mr. Gupta at this stage :3.

before me the nature of the dispute bel:u-

the parties has to be gathered from the

From the plaint extracts frog whqn ve
been elaborately set o lhl:m: :iI: g

the participation of & and

tion and

become

how and

: it} ipm ‘ere pm-ri.‘lﬁ:l by e
et delendant o 1 si m
designs also by t

Bt pn:l'l-'n.ll:d. what

he drr.uinl engineering
services provided by iha
it appears from the records,
the nature of consultancy services
o practically every aspect of the
n of the plant including the civil,
nical electrical services etc. Accornding
 the plaintiff the chil engineering contractors
N+ on e aivicn of iheraioR: o
on the advice of .

A ing 1o the plaint. senior engineers of
came from from

time 1o ime and rendered advice at vanous
stages of the erection Ind mmmmmnmg of
the pl.lnL "l"-'}uIn-nf dra .

approved by ot fig Furml:rn':n
alter the initial commissioning of the plant te

-&dﬂﬁm-_ﬂn_l- suggesied  certain
| 1 Mg,

i

maodifications at different siages which
according to the plaintiff were duly carmried

ot bry it. Itappears from one of the paragraphs,,
ol the plaint &1 out above that sredetentrm
™ol iz contending that the deiled

engineering services provided by fhedefermtom -
Ne—#were defective 33 8 result whereof the
production of the plam was below the
stipulated El'pl.ﬂtj'?l .

28, [According to M, the admitted
deficiency in the production capacity of the
plant may be due to vagieus reasons. First it
may the t:ﬂmi:@;wntmu supplicd

ficieat. Secomilly,
LEpiLiChE which
were supplied i from
Germany ieni. Thirdh. it may be

a5
that the bdsic gdrawjpgs_and designs which
were by Lh%*m‘l"‘ﬁ-l we e
u-_-r fleniy rthly it may be EMW
services pron ided Hy
ere deficient

3! A:curdlng ko Hl.-'l;u.l-pu..lhe funl

uie s as fo who among the twis Jefendants

it may be that

LY s responsible for the Jdeficient pr_rimn.,n:

of the plant and to what extent. That is why in
paragraph 65 of the plaint the pl.q.[n.tr.f[s have
made an aliesmative case edd fur
appropriste reliefs agains

As was pointed out by Mr. Gupta, this & a
situation which is contermnplaied by O, LR, 7
of the Code of Civil Procedure, 1908 which 'n
as follows :(—

“Where the-piemtiff & in doubt a5 to the
person from whom be & entitled 1o obtain
redress he may join two or more defendanis in
order that the question as to which of the
defendants is liable, and to what extent, may
be determined as between all parties.”

30. | [r was pointed out by m
e AT o
and s concerned it cannal
be resalved within the ambit of the arbitration

clause in the Techn Cnlllhurnlmrl

it S i
Admine i o
m clawse between and

with regard (o the

Equipment Purchase Agreement. Therciore
it was submitted that the dspuie in the preseni
case viewesd in i totality cannot be s o
have been agreed to be referred within the
meaning of the arbitration cliuw.._l
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52 Cal.

AL | In my view lhr. submassson of

&ru sound and s -:..t'ph'.r]. In oy

he role nf in the
erection and commissioning of the plant
viewed in its totality is an inextricable part of
the dispute in the instant case. [ am further of
the opinion that the arbiration agreemenst
respect of which the present application has

dioes not -.'E %dﬂpmz between
m—:m{ That

being so the dspute in the insiant case viewed
ns & whole cannot be said 1o be in respect of a
matier which has been agreed (o be referred
within the micaning of 5. 3 of the 1900 At
This contention of Mr. Gupta therefure
amceeds -

o e s
3".".1:'['11: nexl submission of Se—Brnankar—

Diuges was based on 5, 2ol the Actol [¥8] the
relevent  portion  whereol  provides as
follows 4=

Fin this Act, unless the context otherwise
requires. “forengn dwand mewns an award on
dilferences between persens arsing out of the
fegal relationships whether contractual ar
copsidered of commercdal vader the
foree in India made on of afier L
October. 1960, Y

JX  Un the !:n:nylh of the ion
af 5. 2 of the Act. it was s by M=
Ceapta-t huit a precondition § polcability
of the Act and 5.3 fher is that the

relationship between s must be a
commercial rfm:j%ig according o the
Inchan Law’]

H. My v was drawn o a decision
¢ ciase of Mi::up-eri 5 P AL
i Pvi Lud, reported in P9 1) CLY
fabes of thar case are celsvant and
rielly noted. An agreement wis
into by and between Micopenn & P. A
titioner. 4 cofftpany shoorporated in ltaly
the respondent an Indidn company on the
Tith Julv. 1980, Under the agreement the
pettioner appointed the respundent as s
representative and consultant lor imter aliaa

the following wirks
iah To assist and advise the petitionér m
cunnection with proposals or bids Lo the Oil &

Matural Gas Commission of Indim and
Mazagaon Dock Lud, both statutory

losel Memsner GMBR & Co. v. Kanoria Chemicals & Industries Lid

AL R

transportation and installations including
structures. pipelines and other lecilities
propused 1o be labrcated amlds or matalbed by
the said Corporatiwns on the olf-shore
continental shell of Indo [or winming
petroleum provducis

bl To advise the petitivner on law. rules.
regulations and revenue in the prepasabion of
such proposals and bids.

(el Tio assast and advise the petitioner in the
negotiostions with the said statutory
Corporatons conceming the aforesaid as ol

in respect of contracts ne thereio
il To assisi & e peefalsiner
matiers of per seenices anmd wther

Government a reguired for operating
in Ehe termiion ers of [mdia and bringimyg
construc g eguipmanrs aned spure parts

India.

st ard advise the petitioner in
pns with the Government authuritics
o performance of the obligations of

i
ﬁpﬂitmr under sny contract including

port and export clearance for vessels
CONSITUCTION eyuipments and spare parts as
also visas, work permirs, exchange guaraniee.
radio and other licences reguired for
construction agd operativn.

. 10 To assist the personnel of the petitioner
through customs and provide them
IranspOriation,

gl To provide the petitioner suitable office
space and ammange for telephone, telex and
duplicating facilities therein and also arrange
for free storage for spare parts and material
required for performance of contracts.

(k) Aningc for medical services for the
personnel of the petitioner.

(i} Render liasion service with the said
statutory Corporations.

ij} Assist and advise the petitioner i the
selection of and negotiations with sub-
contractors. vendors and suppliers in
connection  with  he  performance  of
CONITACHE.

ki Assist and advise the petitioner in
obtaning local labour, negotating luboor
coftracts and handling labour clurmes and aleos
in maintaming good abour relabonship,

Coepurations in fespect of designs. engineering: " 11} Asist and advise the petitioner in is

procurement of materiils, (abricavions, -

dealings with the said statutory Corpurations

India
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[R5 Josel Meissner GMBR & Co, v. Kanoria Chemicals & Industeies Lid, Cal. 51

and in respect of Tullilling all contraces and on
laims thereunder including negotiations [or
shdalitional and extra work,

35, On the Xvh Febrpary, Y81 the
respundent filed a suit in this Court sguainst
the petitioner being the Suit Mo, 131 of 1981
claiming severl money decrees sgeregating
tu over twu crores aliematively, an enyguiry
it the domages suffercd by the respomdent
and a decree for such sum as may be fuund
due, aveounts and oiher reficls.

Jo. n the §ihh Hlurch, 1981, an
application wos made on bebull of the
pretitioner. e ahe, foran ofder that the swi
el FlTl.'H.'L'n."n.lIliJ._'\. thercumder are shinaed,

37, In puragraph 35 of the Hepon B K.
Sen, Jowho delivered the judemwent relers o
5 2ol the At which wais referred be by Mr,
R. C. Db whao wppeared Gor the respondent,
Paragraph 2 onsards ol the judgmenl s

e low

"3, He contended thar the kegal refs
between the parties, in the instant %

miaterial for o parrpuorse amd may be sel L&

ol
nof be contidered da commere ihe
faw n force in India and
defendant was not entitled e ol this suii
under the sad Act. He \

the agreement betw e partics. the

respondent was ubli wio render cerain
prifessaonal serviges o dhe peritioner. Such
SETVILES WeETE ;%Egg ical and partly legal.
g Comme imvubved imosuch services
and ik s il mol come within the
et sning of the expression
“eom hich meant 3ny s oF IMASEction

s L cummeree of Irade.

Next be drew my attention w R, 1 of
er X1 of the Rubes of the Original Side
this Court which provides as follows ;—

@ “Commercial suits arising out of the ondinary

rransactions of merchants, bankers and iraders:
amungst others. these relabing to the
construeiion of mercantile documents, cxpon
or mport of merchandise, alfreighiment,
carrmage of gowds by lund, msurance, banking
and mercantile agency, and mercantile usipes
and Jebts arming out of such rransactions.”

M. Therecafier His Londship gu-n on o
refer 1o a number of devisions of this guestion
— g Jecision i the case of hamami

Engineering Corporation Lid. v. Socieie De
Traction, reported in AIR 1965 Bom 114, In
that judgment the [ollowing passage
OCCUrs T—

“The contract is on the face of it vnly a
contract for technical sssistance. The contraet
does not involve the defendants into any
business of the plaintiffs. It s not in any sense
participation in profits between the partics.
The remuneration of the defemdants is for
that reason descnbed as "lees™ and s onlyv on
perceniage basis. By this cuntracl the
defendants refuse imvelved into any

business of the p ndsor apy contracty
ol the plaini ve serupilousiy kepe
themseives any commeercl relations
which the @ i In my view, the contract

thes LT OF contract that is made

a® Salicitor, 0 Counsel and an
1z on the one hund and a ¢lican on the
IE s Bl el to o Jeseribe such o contract
il ”

Paragraphs 43 and -+ ol the Report are in the
Tollowing terms : —

“45, Keeping the suid Rube us alwo the
dictionary mearning of the word “commercial
in view, it 5 0 be examined whether the
agreement in the instant case has brought
about a cothmercial relationship between the
parties. The work for which the petitioner has
come to India cannol be considered 1o be an
ordinary commercial transaction, [t has been
engaged for setting up of speciul installations
for winning off-shore oil, Such work 1s more in
the nature of a building contract. In the course
ol executing such works the peiitioner may
have to supply and/or import goods but
nevertheless the transactions between the
stntutory corporations invoblved and the
pettioner would not be an ordimary tramaction
between merchants and traders. The
respondent had been engaged by the petitioner
as its representafive and adviser in connection
with the work o be exevuted by the petitioner.
The services reguired from the respondent
were mainly W represent and advice the
petitioner. The nespondent = onet called upon
1o supply any goods asa trader ur a merchant
The service to be rendersd by the pluintif] in
connection with the seiting up of the
installations are more in the nature of
professional and/or technical ser e 1o the
petitioner. The relationship between the partics
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e

54 Cal.

15 Mol one ansing in an ordinany tmnsaction
betwern merchant and traders nor does it
imvolve construction of mercantile Jocumenis
Or ¢xport. import. carriage or insurance of
goods. The apency berween the partics & mol
u banking of ordinary mercantile agency.

4h. Taking all these foctors into
consideration, it Jous not appear (o me that
the agprecmicnl between the parties ks resulied
in the establishment of any commercial
relationship between the petitioner and the
'rl::p-_lm,l;.'ul a4 15 -.li'l.ll:l'l.:l.l."i]'_i.' understisod I'r_ﬁl the
sand EXpresssi, 4 il ATISERY ol ul sueh &
relatonship under the Rules ol the Original
Lide of ths Court would not be marked as a
Commercial Sut, or the ‘Feasons o srated.
£ 2 of the Act of Y61 Joes not apply in the
[acts of this cise and as such the petitioner is
not entitled 1o sty of this suit under 5. 3 al
the sanl At

19 ESlnm';.i'g. relving vn the abuve decmuon |
Sl submitted that the cuntracts
between the parties in the present case whick
contained the arbitration Clawse are strik
similar to the contruct involved in the abdée
decision. It was pointed out that wesage \nol
concerned with what has been refertad 1 as
an Equipment Purchase hgr::m;lﬂﬁﬂium
that it dies not contaid any wrbitration
clause. The Technicat™ Gallaboration
Agreement with which g arg concerned is
mierely an agreement iqrﬂq;i‘npptydmchni:ﬂ
know-how by Mepsthefio Kanorm There is
g Guesion of p.&ﬂ'i.m in the profits under
the agreement. The vemuneration payable 1o
Mebsner 4 Acemtain amount of German
Currencyus"fees” which was also the case

| pebepot Ericdii, bl Conii® as fuoied abaove.
Consgquenthy. it was submirted that following

e peastning-s-DL K Sen L in the above
cake ahould hold that the relationship between
he” parties s-not a commercial one

weontemplated by Section 2 of the Act ol 1961.

40,

In my view, this submission of Me

miﬂ.ﬂupu should be gccepteds | am of the view

that the agreement in substance provides for
the supph. of tevhnical knowhow and expertiise
from Memssner 1o Kanoria inexchange for the
payment of a ‘fee’ to Meissper. There s no
clement of iransaction beraeen the merchants

and iraders os onderstood n Indmn Law
Comseyuenily, Section 3 of the Act of FL

Mukei Maitra », Stane

AL R

has no application to the facia :lnr]1

circumstancedol the present case

41.  As a corollary to the principal point
argue of Mr. Cupta it was submitted by him
that for the reasons i suppont of that argument
I should also hold that the arbitration
agreement i either inoperative or incapable
ol performance in order 1o settle the Jdapute
between the parties herein, as envisaged in
Section Jof the Aet Mr. Somnath Chiarlerjes
appearing for Meissner submitted that the
arbitration agreement befomes inoperative
of incapable of performance it order Lo senle
the dispute betweendhe garties as envisaged
in Section J only wheg the fit becomes
inoperative and fﬂﬂ]:lhll: of perfurmance for
all times to come. AeCording to Mr. Chanerjee
that cannat-bdadid 1o be %0 in the present
casE

42, N\l m muorely recording the rval
coplemions because in view of my [indings on
whe her two uestions this controversy is not
negessary (o be decided in the present case.

43, This dsposes ul all the guestions whxch
werne ruised by the partees in the present cae,

4, These are my reasons in support wof
the order alresdy made dismissing the
application with cust

Application dismissed.

AIR 1986 CALCUTTA 54
BHAGABATI PRASAD BANERIJEE. L

Mre Muke Maitre, Petitioner v. State of
West Bengal Respondent.
C.0, Moo 565 W of 1985, Dv- 2631985,

Constitution of lndia, Arts. 226, 29 and 14
= Contrsctusl obligation of Govt. — Govi.
cannot act arbitrerily — Advocate spending
his own money lor conducting case on behall
of State Govt, in Supreme Court — Amount
spent by Advocate sdmitted by Gove. as
F.l_!'l.hh — Govi. canmot withhold payment
arbitrarily — High Court fsued writ of
Mandamus commanding Govt. (o make
payment within fixed time.

DC/FC/CM/MS/ GNB/VCD
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