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ARBITRATION PETITION ¥O. 33 OF 1980 YR 1K

The Hon'ble Shri Justice M. L.Pendse

Buropsen Grain & Shipping

Id.l.‘l.ted .o retition.r.
Y/s
Seth 011 Mills Limited .« Respondents

L

>hri D.R.Zaiwaida with Shri TeN.Subramanium,
Shri S.T.Vajifdarvand Shri MP.Bharucha
for the petitioners i/b lle & ‘lla and
Craigie glunt‘& Caroe

Shri S. Ganesh with Miass U.H.Dalal
i/b Romer Dudachanji Sethna & Coe
for the Respondents.

CORAM : PENDSE,J.

SATURDAY, JAKUARY 29, 1983

/

ORAYL JUDGMENT :

le This petition has been filed under
Sections 5 end 6 of the Foreign Awards (Recognition
& Bnforcement) Act, 1961, in respect of an award
deted Mey 17, 1977 passed by the arbitrators
appointed b{ EIZ;,GI‘{nmf l:fo:d!{rjdo u-ogiztion

Itd. directing payment of Bs.2,32, 600/~ and
)
Bs.1,24,890/~ by the respondents to the petitioners.
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2. The fmects waich have givea riee to -
this petition are required to de stated bfisfly

to aprreciate tae obJections raised on benalf of
the respondents for filing and enforcecent of

the eward. By an agrconeﬁt deted March 2, 1976,
the réupondonxs Seth 01l Mlls .tde, a-Company
doing business in Boabay and having.a factory
situate in imxritesar in the State of Punjub, sgreed
to sell 500 metric tommes ¢f rice bran extr.cticns
8t 2 specified standurd, Vi copy of tue agreecent
is sonexed g8 LxhibBit-'.' to the petition, and it
iater alis prowvides that the shipment wus to

be effected . during June/July 1976 at buyers option
from port BFedi in Staste of Gujaurat. IThe agreemsat
provides-thet tae coatract ie asde under tne

terms zad &onditiona}offoctiv' on the date of

the Gruin end Feed  racde Association td. (3iF.a),
Baltic Sxchange (Bembers, 28 3t. Jary ixe loadon
EC 34-8EP Contrest ¥0.ll9, which is uede pert

of the contracte Copy of the suid contreot

400119 1s eznnexed as 3xhibit 'B' to the petition
and Clease 25 of that ocontraect inter slia

provides that buyers and sellers agreed thet

for the purpose of proceediags, either legul

or by arbitrgtion, the coatrecet shall be decned

to have been nade in Englend, snd to be performed
there, any correspondence in reference tc tl.e offer,

India
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notwithsta.nd.!.ng. end the Courts of England or
erbitrators appointed in England, as the case may
be, shsll, except for the purpose of enforcing any
awerd made in pussuance of the arbitration cleuse
thereof, have exclusive jurisdiction over all
disputes which may arise under The.contract.
Clause 26 of this contrect provides that any dispute
arising out of or under this contract shall be
settled by arbitration-in london in accordance
with the Arbitration‘Rules No.125, of the Grain
and Feed Trade ‘Assoclation Iimited, and such Rules
forming part of this contract and of which doth
the parties-to the contract shall be deemed to
be coganisant. ‘A copy of tﬁ:l'wjia annexed
h2 a8 /BExhidbit 'C' to the petition.

3¢ Though under the esgreement the respondents
dis ‘;upply the rice bran extractions during June/
July 1976, the time was extended by consent of
parties till Jenuary 23, 1977. The respondents
failed to supply the agreed quantity by the o:ﬂi.ondot
date and thereupon the petitiocners informed the
respondents that the cla::n for damages would be
referred to the arbitration. The petitioners
nominated

deomsmwtmd their erbitrator ss provided under the
Arbitration Rules, but the respondents failed to _
appoint their arbitrator. The arbitration
proceedings thereafter proceeded according te

the Rules, but the respondents did nB298 Hrid
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before tre arbitritore inspite of the ﬁotim.

-he wrbitrutom ultizeiely declared their award
on ay 17,1977 and the petiticners heve filed
tuls petition for filing tuls awwerd end for the
enforce:cnt of the scme w8 conteupluted under
ysctions 5 and 6 of the Foreign iwards (Eecogni-
tion & suforcexent) act, 1964. .hs petitioners
neve aunexed a copy of the affid.vit of Cherles
liowerd Usans, s partner in the firm of ¥illiam
As ‘TOUup - Sons, 3olicitors at i©xhibvit '@’ to the
petition, to establish that the srbitrstien
proceedings were condacted in accordencs with

tae arbitrution Rules end tae urbitretion sgreeneant
wes valid under the —aws of tngland by which it
#8s governed. . #sm la snswer to the petitiom, on
bene.f of~tlie respocdeants, an affidavit swora oa
septesber 1%, 1930 by dsjendra Lansal, the Principal
Lfficer of the respondents ig filed, snd several
contentions are raised. It iz ogreed bDetween the
pvirtisas thet in view of the decision dsted
Jenuery; 22, 1961 of the lewrned 3ingle Judge

in Arvitrution P-tition No.h6 of 1930 between
suropean Srsin & Shipping Ltd. v/s Bombay
bxtrueetions Pvte Ltde. and in view of the decision
of tne uivision Eunch of tais fourt dated
Loveater 4, 1901 ageinst the judgueat of the
le.rned Jingle Judge, moest of the points raised
in answer tv tue petiition ere coaciuded, end it

N S R

is not nececssary to consider the u;nol in the
India
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4. On behalf of the respondents, Shri
G.nesh, learned counsel, has raised four contentions
in answer to the request of the petitioner to

file and enforce the Soreign awerd. The first
contention urged by Shri Genesh is that this.
Court has no jurisdiction under Section 5 of the

dct to entertain the petition. Section 5(1)

reeds zs under 1

"5(1) : Any persclinterested in a
foreign awerd may apply té any court
baving jurisdiction 6ver the sudbject
mztter of the award that the award be
T1l6d in Court."
1t was urged thut the subject mziter of the awexd
ies the ugreement between the parties to supply
rice’bren extractions and the perties have
dtreed by clause 25 of Exhibit 'B' that for the
purpcee of proceedings either legal or arbitration,
laws of England shall apply snd the contract
will be deemed to have been masde in England.
The submission is that any claim in respect of
the egntract could have been filed only in an
inglish Court and as Clause 25 requires the parties
to file the cleim in English Court, it is not
open for tnis Court to exercise the jurisdictien
by permitzing filing of the award in this Court.

It 1s not possible to accept this submission fer India
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cleia that tone contrect was entered into et
Bombay snd tiue respoadents’ office 1is lit;Latl

in Combay. ‘he putiticners in pearagraph 22 of
the petition hes nade specific l“?:ﬂ‘é’tl;ﬂ?x’
answer (o tals, ia the affidavit-in-reply the
respondents dealed that the contruct was entered
into at Zoambay, bdut did not challenge that they
hgve got their office situate at Somdbays. It ia
obvious thet in the ordinery course it wass open
for eitner of the parties to file eay action

in respect of the contract 4a Eombay Court. It
is true tust clzuse 25 of Rxhidit ‘B’ provides
that the coutract suk!l be decaed to have beea
aande 1a cngland gand toe (ourts st Englend have
exclusive jurisdiction over ali disputes which
uay wrise, ander the contract, but it cannot bde
overlooked: tuut cluuse 25 itseif specifically
provides that this exclusive Jjurisdiction over
&ld tue disputes would be subject to wun excejytiom
and tozt is for the purpose of enforceasat

¢f any arurd made in pursuance of the ertitra=
tion clesuse. It is tuerefore, obvious that the
perties have agrsed thut for eaforcexent of the
award passed under the zrbitration clease, the
Jariediction can be excreised by way Court which
could nuve exeroised the jurisdiction over the
subject nutter of the awird. ibe subject ugtier
of the ewerd being £ coatrac't.’ﬁ tais Court could

excrcise Jjuriadiction for enfourceaent of the India
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awvardpassed in pursuance of the agracment between
tne parties. The pnrtiu bave clearly agreed

thet for the purpose of enforcement of the awaxd,
the Enzlish ‘ourt would not be the exclusive

court and ea such it is open for the petitioners

to clainm thet the award could dbe filed and

enforced by this Court as provided hp under Sections
2 and 6 of the Loty Phe first submission of

Shri Genesh thet this Court has no Jjurisdictsion
under Section 5(1) of the iot deserves to be

repellad.

Je Ihe second ground\of challenge is
that this Court sanoculd not enforce the foreign
evard bectuse the enforcement of the award will
be contrafy to the public policy as provided
under Section 7(1)(d)(11) of the ict. It is
necessary.to state at the outset that Section 7
prescribes th:t the foreign award cannot de
enforced 1{ the (ourt dealing with the case 1is 5
satisfied thet the enforceusnt of the awerd will

cleca »o7- f'r)z.-u~)c‘

ba contrary to public policy, and it newer lsys
down that the Court can consider whether the
award itself is contrsry to the paublic policy.
To apprecieate the contention of Shri Genesh

on this aspect, it ie ia(qui—k;ed"jéo stzte certain
fects. As mentioned hereinabove, the time was
extended upto J.onuary 23, 1977 for completion
of the contract. Sari Genesh submits that the

India
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agreecent provides thut the 8Lipment 3ae to be
eﬁ‘octd from Fort Bedd in the Strte of Cujurat,ef
lll tbc rice brgn extructions, as specified in the
Lgreeuent, wea zanufactured by the reoyondent..
in tueir Zactory at aaritsar in the 3iute of
Yunjeb. 3bri G.neeh submita that before the
tize for completion of the contract expired on
Jonuary 13, 1977, the respondents receivad g
letter dated January 12, 1977 awidressed by the
#istrict Aniagl Eubandry Officer, Amritsar,
intimeting thet all the oalq/oxporf perudts isgued
by his oflice are ctncelled Sari O:nes) submits
thet as the export peraits were cmcoli‘d by the
<unjeb Stite Coverntrent, it wes not possible
for the respondents to complete the contmact of
axpofting ithe(rice dren extractions. .he lecrned
councel placed relieace upea clause 13 cf

Lxiudbit\'D', woich resds as ander :

"18. PEOLIBI.ION- In cuse of prohibition
of export, dlocksde or hostilities er in
ccase of any executive or legislutive ameot
done by or on behglf of the dovernnent of
tae coahtry of origin or of the territory
%he:¢ the port or ports of shipmeat ncmed
herein is/ure situate, reatricting export,
whether purtially or othersise, any such
restriction shall be deexzed by both

perties to apply to taia contmet and

India
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to EE. extent of such total or partial
restrioction to prevent fulfilment whether
by shipment or by any other means whatso-
sver and to that extent thnis contract er
any anfilfilled portion thereof shall be
cencelled, Sellers shall advice Buyers

without delay with the reusons therefér and,

if required, Sellers must produce proof
to Justify the cancellation."

It was urged by the learned counsel that in view
of the executive act done by tne Government of
Siate of "unjab, the respondents were prevented
from fulfilling the pert of the contresct and the
respondents imnedistely-informed the petitioners
taelr inablility to do so. Reliance is plazced on
a letter dated-Jenuary 2%, 1977, copy of which
is annexsd as Bxhibit '.' to the petition, %o
ciaim taat.the pstitioners were informed hf the
ben «gnd /the inability of the respondents to
complete the contract. Shri Ganesh submits that
taking into consideration these facts, it ias
obvious thet the arbitrztors had passed an award
whicia could not be sustained in law, and therefore,
its enforcement is contrery to the public policye.
It 1s not possibdle to acooft this line of argument.
In the first inastance it was open for the respon-
denta to raise this contention before the
arbitrator. The contention of the respondent as

%o wietner they vere prevented from fulfilling

Page 9 of 46
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3he coatruct beceuse of an executive act of the Covernzent
of Punjsb Was open for coasiderstion before the arbitrator.
<3 zere fact tnat the respondents did not choose %o
€ppeir before tue arbitrator 13 not sufficient to enable
theu L0 clein that this Court should exercise the apprelicte
Jurisciction over the award pessed by the arbitrutor. snd
#acertuia wuether pussing of the awerd was contrery to the
law, and tua feilure of the responients to falfil the
coniruct was ror recsons nentioned in cleuse'l& of
~Xaibit 'B'e Shri Geneeh nsde a valiant etteapt to claim
toet taough Section T(1)(b)(11. of the'.ct provides taat
tre euforceicat uf tae eward snodld ‘not be contrery to
%..8 public policy, still 4t 1& open for this Court to
consider wuether pessiug of the sward itself was contrery
%0 pablic policy. It 4s not possidie to acccpt this
subzissione It is_possible that in e given case wheppmm the
coutrsct tetween the purties 18 totully iilega: from its
inception waé-dvapite of it an apprd ia pessed, thea the
(ourt 2ay ‘wery well refuse to enforce such sn ewerd as
beisg coutrery to public policy. Bat the zere fuct that
it wes . pcossible for the respondcnts to raise certain
ceateations befors the erbitrator for non~fulfiluent of
the coniruct, is no ground to hold thsat enforceuent of the
eward 18 coutrsry to pubiic policy. ‘re3ciwals, in this
conaection subuitted that the shipment wss to be effected
fron iort Bedl in Giate of Fujrat end nothing prevented the
respoudsnts fron securing the rice tran extrzctioans froa
open zarket aad conpleiing shipneut. Clause 18, saye
resiiNale, 13 sttracted provided tneie is prohibition of

export at the port of saipaent. Ihe subuission is corrpgk,

f 46
end ddeerves acceptance. Page 10 0



o 1]l -

6. Shri Ganesh then submitted that the
arbitrators,while passing the awerd, have given
no reusons wnaitsoever and that itself is grownd
auficiﬁzj; bold thet the enforcement of the
avard wilil be contrary to public pelicy. It was
urged thet under Rule S of tue arbitratieniRules,
copy of which is annexed as Exhibft ff{c'ﬁ;ﬁﬁﬁu
the perty to file an appeal beforeé the Buard of
ipreal to he elected in accordance with the Rules
and as the -t; appeal is provided it was necessary
for the arbitrator to state in detail the reasons
wnica prompted them to-pass the awerd. There is
no merit whataoever in this contention. The
.ules do not require the arbitrsztors to give

any reessons\and zerely because the appeal is
provided iyddeghot require ihe arbitrators to

set ‘out the reasons. In any event, it is
a177icult to imegine how these grounds would
sairfice to claim that.the enforcement of the
award would be countrary :to the public policy.
Shri Ganesa cited the decision of the Punjab
dAigh Lourt reporied in 4.1.R. 1974 Punjgh &
w (Ganga :l.a and others v. Risal 8ingh),
but in my judguent, this decision has no Televance
whatsoever to the point involved in this
petition. 4he lest leg of the submission on
this point is that the award does not reflect
any msterial to support the basia of the damages

_ “Yndia
awarded in favour of the petitioner. Iq_.,a L 11 of 46
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Judgaent, this ground elso caunot be entertuined
for tae reasons aentioned nereinsbove. 1t s
impossible t0 hold thet eaforcezeant of the awadd
wou.d be comtrery %o pubiic policye.

Te Shri Ganesh then urged that proper
of SheAct
notice as conteaplated under Sectioa T(1)(a)(41)/
wes not eerved upon the respondents and therefore
the foreign award should not be enforced. Hmm
Section 7 iater slia provides that the foreign
awerd may not be enforced if the-purty sguinst
wbom it is sougnt to be enforced proves % the
(oart taat tae party wmusnot given proper notice
of the appoint:ent of \the arbitrastor or of the
arbitration proceedings or wes otiusrwise present
his cuse. Shri/Ganean res$s his subaission by
ciaiming thet-fiotice dated April 5, 1977 served
on the Tespondenta, a copy of whica is snnexed
as s5xNibit "' celly., does not set out toe
detsils of tne claim made by the petitioa_ert.
.ne notice was issued by the Grain and Feed Trade
Asgociction L%de. by registered post to the
reapondents and 1t inter tliaﬁ_:tt‘: that on
conaideretion of en epplicetion froa the peti-
tioner for tie appoint .eat of arbitrcters
connecting witn the disputes arising out of the
contrzet the respondents should appoint their
arbitrator. 3hri Ganesh subaits thst the notice

does not set out the claim,dbut Jari Zeiwals,

India
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Pebrusry 16, 1977 & letter wes sddressed %o

tpe respondents pointing out that the claim for
dc "galt celculsted at the rete of Sterling 50/=
per ton towerds den ges znd the furtner claim
towerds freight is asde before the arbitratore.
The correspondence between the parties leaves noO
agnmer of doubt that the respondents were fully
conscious of the claim mede by the petitionerge

In eay event, the respondents were given proper
notice of tae appointment of the arbitrators end

of the erbitrction proceedings and ~the challenge

to tae enforcane1t of the award’ on ths ground of
breaca of Section 7(1)(a)(14) \o2 the Act 18 without
ny subatznces shri G.aesh made & 2aint attempt

to urge that Rule o(€) of the Arbitration Rules
recuires thut whed gne party has appointed mmhis
arbitrexor;dcspatehed notice in writing of such
ar?ointuent 18 to be given %0 the other party,
cnd phetyRule 5 not strictly complied withe
I¢-is ‘fot in dispute xhat on Péraery 16 1977

& notice of appointn.nt of the arbitrator was
served by the brokers of the petitioners on the
respondents. The only ground of challenge is
tn,t &3 the notice wes not served by the
pctitioners themselves bdbut by the broker, the
iale is not complied withe The submission is
without any gubgtence and cennct be entertained.
(pe Tule reqpireeiservice ¢ merely directory r
it is memm fuatile to urge +thet the notice 8¢

by the brokers of the petitioners is not

Indj
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suf.icieat. .bese awre the only contentions urged
by Shri Gunesa to claim tast the foreign award
sinould not be filed in this Court snd should not
be enforced. In 3y judzuent, toere is no aerit
dLataowver in tie challenge urged on beb:lf of
tag respondeats, and the petitioners sre entitled

!
to tae relief sougnt in the petition. ,

F O
3. - hccordingly, the petition succeeds and

11 is orde:zed thet the aw:rd of the efbitritors
dated ay 17, 1977 be filed in this ‘(ourt and it
ia fufthere ordered thet the petitioners are
entitled to a decree in teras of the awurd for
tae suz of £12,375.00 Pounds Sterling end the
Joited tatee Dollerg B,12,250.00 and interest
on the aun of 2,122,875 .00 at tue rute of 101 per
ganum wnd on thie sum of 3 12,250.00 at the rate
ol 87 per mnnunm froa Pebrucry 1977 to the daze
of tue, awerd L.e. May 17, 1977. There will be
also“a decree aguinst ths respondents and in
fuvour of tne petitioners for costs of the .
Urbit:stion proceedings fixed by the arbitrctors
et & 120.00 ga_«oats-of thewrbitration
procesdtinre.

ihe respoandcnts shall also pay the costs
of the petitiom.

India
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Monday, Februgry 14, 1963, snd
ZUESRAY, FPERRUMRY 15, 198%.

Shri D.R.Zaiwalla with Shri T.N.Subramanium

g;n-ritg.rl.’::ig:;:" u:d 8hri N.P.Bharuchs
Shri 8. Ganesh with Miss U.M.Dalal

for the respondents.
9. The oounsel hed sought time to-argue
the question as to whether this Court has power
to grant interest to the petitioners in respect
of the sums found due fmmm by the arbitrators.
The matter was argued at length to-day. The
Arbitrator has awarded certain sums of memey in
favour of the petitieners by award dated May 17, |
1977. The petitieners filed petitien under Section
5 (2) of the Poreign Awards (Recognition & Enforce-
ment) Act,- 1961 en May 6, 1980. The guestiem
which no¥ requires determination is whether the
petitioners are entitled to any amount of interest
on(the sums found due by the arbitrator from
(1) the date of the award till the date of f£iling
of the petition, and (ii) from the date of filing
of the petition till the date of realisatiomn.
Shri Zeiwalla submitted that though there is e
provision umder the Fereign dwards dct to grant
interest, 3Jection 11 of the Aot ensbles $he High
Court to meke rules consistent with the Act as
%o the filing of the Foreign Awards and 11
proceedings consequent thereon or incidental

India
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thereto and for §enerally, all Proceedings in
Court u der the Act. Shri daiwalis sudbmnits that
in accordance with the PoOver conferred under
Section 11 of the Act, this Court has framed
Rule 803 under Chapter ILIII of the Rules wf and
Forms of the High Court of Judicature at Bombey
on the Original Side. Rule 803 reads as wnder

"In casee not provided for in the rules
contained in this chapter;, the provisions
of the Code of Civil Procedure, 1908, and
the rules of the Court‘in 8uits and matters
°n the Original ‘§ide of the Court shall,
with any necessary Rodifications, apply

to all procsedings before the Court and to
all appeals under the 4ct. Im case of
inconsistency between the provisions ef the
Code of Civil Procedure and the rules of the
Court referred te herein, the seid rules

of the Court shall prevail.”

It was urged that in view of this Rule, the
provisions of the Code of Civil Procedure would
apply to the proceedings sdopted under Section 5
of the Poreign Awards Act, and therefore, this
Lourt has got power to award interest under
Section 34 of the Code of Civid Procedure, in
respect of the peried commencing from the date of
filing of the petition ti1] rodisi&l%;xi{u;ﬁri

Saiwalla then submits that in respect of the
India
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peried commeneing from the date of the awerd

till the date of the filing of the petitiom, the
petitioners sre entitled to claim interest wader
the provisions ef Sectiea 3(1)(d) of the Interest
4ct, 1978. Bbri Ganesh appearing for the respon~
dents on the other hand sudbmitted that there is
no provisien in the Fereign Awards Ast.te grenmt
interest en swards as ene contained under Seotien
29 of the Arbitration Act, 1940.. The learned
counsel alse ergued that the previsiongbf the
Interest Act, 1978 would net eatitle this Court
to grant interest to-the petitioners for the
period commencing from the date of the sward till
the filing of the petition. Bhri Genesh dispated
the subaiasion of Shri Saiwalda that Secticn 34
of the (ode of Civil Proocedure weuld apply and
urgéd.thet this Court while pessing the Judgment
in’ terzs of the awerd under the Poreign Awards
~Ct hes no power to grant interest. Strong reliance
Wis placed on the decision of the aingle Judge

of this Court reported in A.i sR. 1967 Bom. 347
(8.M.5rikantis & Co. v. Union of India & Any.)

in support of the susmissien. In view of the
rival submissions, the questiocn which requires
deterzination is whether the provisiens of the
Interest Act are sttracted to entitle the petitioners
to claim interest till the date of filing of the

petition and whether Section 54 of the Code ef
India
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Civil Procedure entitles this Court to grang
T Cmaed frmed  Aew

interest to the petitioners, for the period commencing
from filing of the petitien t111 realisation.

11, Reliance 1s pluced on the provisions
of Sectism 3(1)(b) of the Intersst «et te claim
interest for tke period prior to the filing of
the petition. Secticn 3(1) (2) and (b) resds
a8 under ;
*(1) In any proceedings for the recovery
of any debdt or dawages or in any proooodiﬁgn
in which a claim for interest in Tespeoct
of any debt or dasages alregdy reid is
made, the court bay, 17 1t thinks fit,
allow interest/ 10 thLe Person entitled
making such claip, @8 the case nay be, at
8 rate not exceeding the current rate of
intexest," for the whole or part of the
following period, that is to 8aYy, -
(2)" 42 the proceedings relate to a debt
pPayadle by virtue of & written instrument
8t a certain tine, then, from the date when
the debdt is Payable to the date of insti.
tation of the Proceedings;
() 1f tne proceedings do not relate to
any suck dedt, taen, froa the date memtioned
in this regard in , written notice given
by the person entitled or the Person making
$he claim to the perecn ligdble that interest

will be claimed, to the date of institation

India
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Provided that where the smocunt of the dedt
or dsnuges nas Leen repaid before the
{astitution of the proceedings, interest
shell not be gllowed under this section
for the period after such repayment.®

It is required to bs steted that Interest Act,1978

received the sssent of the Fresident and pablished

in the Gasette on Xarch 31, 1978 ‘and by Seetien 6

of this Act the provisiens of( the Iaterest Act, 1839

were repealed. The laterest Act, 13339 consisted

of oae Jection only and it read ss under @
"l. Power-of Court to allow interest- It 1e,
therefors, heredby enacted that, upem all
d¢bta Or sums certain payable st a certain
tims or otherwise, the Court before which
such debts er eume may de recovered may,
if it shall think fit, allow interest %o

" the creditor at a rate not exceeding the

current rste of interest from the time whea
such debts or sums certsin were payablse,
if such debts or sums be peyable by virtas
of some vritien instrunent at a certaim
time} or if payable etherwise, then frem
the time when demand of payment shall have
been made in writing, so es such deaand
shall give notice to the dedter that intaresi
will de claimed froa the date of such demand
antil the tera of payment; provided that
intersst shall be payable in alll r?(ﬁgu in
which 11 is wow payadle By aqgwld of 46



7he Interest Ack, 1978 shows departure frem the
earlier Aot iplany respects. 3ection 2({u) defines
"Court®™ which includes s tribunal snd an arbitrator.
Section 2(c) defines "debt" which means aay
1iability for en esccrtuined sum of money and
includes a debt payable in rind, bat does not
include a judgment dedt. Hection 3(1) is alse
subatantially dirferent from the earlier Section.
Sectica 3(1) refers to the powers ef the Court

4o ellow interest is uny proceedings for the
recovery of any debt. dectlen 5(1)(b) enadles

the Court to sward interect from the date mentioned
in a written notiie given by the person making

the claim to the.persoa lisble to pay the interest:
Shri Zaiwalls.relied uapon the notice dated angust 2,
1977, copy of which is annexed as Exhidbit ‘I’ %o
therpetition to suozit thct the olaim was nade by
tle petitioners on tke réspondenta. snd therefore,
this Court hus getbpewer tc allow interest fren

thet date, that is .ugust 2, 1977, t111 the date

of rilimy of the petitlon.

Pedrumxy 15, 1901

12. In my judgment, the submiesion of

Shri Zaiwella is cerrect znd descrves amlﬁﬁooi
Section 3(1)(b) of the Intarest Act, 1978 oonfers
puwers upon the Court to award intcrest from the

date mentioned in the written notice given L4
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the petiticners te the respendeats t1l1l the
institation ef the preceedings. In the present
case, the netioce has beea given oa saguss 2, 1977
while the pesitioa under Sectiem 5 of the Fereiga
Awards Act was filed on May 6, 1980 and under the
provisicas of the Iaterest Act, the petiticasrs
would be satitled to claim interest for the sald
pericd.

13. 3pri Genesh subasits tist the learned
Single Judge ef thls Coart im-the decisioca repertied
10 sel.3. 1367 Bom. 347 (suprs) hes taken a view
thet it sioal. aet be permissidle for the (ourt %o
avsrd interest en-the principle saam ad Judged by

an «ward for any périod prior teo the date of the
puung of tde decres. As strong reliance is
placed_on the decision of the learned Single Judge,
it 48 necessary %o set eat the contmeveray whioh
arose before the 3ingle Judge. sphward wes passed
for = sua of is.1,17,212.T3 by the umpire egsinst
the defenient Unien of Indias. The swerd was

filed %.?ut end neither perties filed say
petition/either setting aside or reaitting the
avard. 7bhe plaintiffe §.0.3rikantia & Co. %00k -
out Hotice of Notion fer a decree ia tleras of the
award and in sddition to the principle sun edjudged
claized intersst from the dats of the award t111
the dste of the decres and further fromn the date

of the decree till payment. The claim for

interest froa the date of the sward till realisagiton
P 1
was Tesisted en the grouad that tbe ’...,29%251‘){&5“
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upen the Court under Section 29 of the 4rdbitration
4ct provides for grant of interest froa the

dste of the decree onwerds and Sectiocn 29 1s
sileat as regards the interest to be awarded for
_any peried prieor to the pessing of the decree.
BEeliance was placed on hh‘.lt of the Plaintify

on the provisiens of th§ Interest Act, 1339, and
the learned Judge turned dowa the plea oa the |
&ound that the provisioas of Section 1 of the Act
Was not attracted as the actual ded$ was sd indfedted
upon not by the eivil Court bat by domestic forum.
that is the arbitrator &r-the ampire. The learned
3ingle Judge held that _the Court not having
edjudicated upen. ths actual dedt payable by the
defendunt to_the plaintiffs, it would not de
possible to_r the court to sward interest to the
pt; pleintiffs under the Interest Act. Shri Ganssh
submits thet though the iearned $ingle Judge was
dealing with the powers of the Court to award
interest in respect of the avward' passed under the
4rbitration iet, still the ratie laid down would
apply to an eward passed under the Yoreign Awurds
dot. It is not possidble to accept tais submissica
for more than one reasen. In the firet instance
the provisions ef the Foreign iwards dct are
absolutely silent about the powers of the Court

to grant intsrest. In other words, the powers

of the Court are not circumscrided by the

India
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statutory provini;;n like Section 29 contained in
the Arbitration Act. Secondly, the provisions of
Interest Act, 1978 did not come up for consideration
befors the Single Judge. As mentioned hereinabove,
+he Interest Act of 1839 was repesled and the
Interest act, 19768 shows departure from the original
Act on substantial peints. The definition of
ftif;éi:ﬁ 1s not restricted to the civil Court

but fncompasses in/sweep a tribunal and even en
arbitrator. It clesrly shows that egen an arbitre-
tor can exercise the powers conferred under

Section 3(1)(d) of the Aot and therefore it is
difficult to appreciate why such a power cannot

be exercised by a civil court defore whom proceed-
ings for the recovery of( the debt are pending.

The definition of 'debt’' given under the Interest
Act, 1976 makes it clear that debt would cover

sny liability for the ascertained sum of money,

sand sn awaerd passed by the arditrators fixing
liebility £i'asc¢rtn1n sum can well be described

as d.debt. In my judgment, the decision of the
learned Single Judge in S.N.Srikantia & Co.'s case
would have no application after the Interest Act,
1978 came into eperation. In my Jjudgment, the
expression '1n‘un; procesedings tor’tho recovery

of any dedt" sre not restricted only to the ceses
where the Court is required to sdjudicate upon

the debt paysble by one party to the other. The
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elpleswavn 1n wide enough to cover ceses where
the proceedings are instituted for a decree in
terzs of the award. The mere fact that ia sueh
proceedings the Court is not required to sdjudicate
the debt would not take awey such proceedings freom

3nf€n17 .

the ambit of Section 3(1) of tlu[‘-l.ct. In =y

judgment, the petiticners in the present case are

entitled to claim interest for the perioed commemo-
glving - ‘

ing from the date of/nctice till the date of

filing of the petitiecn.

14. Shri Zeiwalla then submits that the
petitioners are also entitled to claix interest
from the date of the . filing of the petition, that
is day 6, 1960 ¢f1)1 the date of realisatiocn, and
in support of 'the cleim the learned counsel relied
upon the provisions of Section Sq.of the Code of
Civil Procedure. Section 54 reads as under

*S4. (1) Yhere and in so far agh decree is
for the payment of money, the Court may,

in the decree, order interest at such rate
as the Court deems reasonabdble to be paid

on the principal sum adjudged, from the date
of the suit to the date of the decree, ia
addition %o any interest sdjudged on such
principal sum for any period prior to the
institution of the suit, with furthsr interest
at such rete not exceeding six per ceat per
annum @8 the Court deems reasonable on such

India
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principal sum, froa the date of the decree %o
the dante of paymsat, or %o such esrlier date
ss the Court thinks Smk £i% 1

Provided thnet where the liabilisy ia
relation t¢ the sum so adjudged hed srisea eat
of a commersisl trsnsaction, ths rete of sush |
further intervet may €xceed six per ceat per
anoun, bat shsli net sxosed tlhe coniraciial rate
of interest or wiere tnere is no-coatractesl
rate, t2e Yate wi soica Roaeye ara l_cnt or
sivanced by naticaslised Veaks in relatien to
comasrcial truasactione.

ixplenaticn lss—Ia this sub-section,
"nutionclised bunk* weans s correspoading
oes benk ss.deflied iz toe Benking ompaniees
(acqaisitidn end ransfer of Undertekings)
act, 1970.

sxplenntion IZ.~ Por tae mrposes of this
section, & trunsaction 1e a conmeroial transe-
ction, Af it is cosnacted with the indastry,

" 4rede or business of the perty incarring
the liability.

(2) 4nere sauch & decrse 1s sileat with
respect to the payasat of faurther interest o2 88
such principal susm frow the dste of the decree
to tue date of psyment or other ecriier date,
the Cour‘t‘lbnl.'. be d cemed to heve refused
such interest, snd a separate sait therefor shall
not lie.”
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ihe provisions of the Section can be well divided
into tar:e perts = (1) interest accrued prier %e
the institution of the proceedings; (2) interest
on the principal sum from the date of the suit te
the dste of the decree; and (3) further interest
fron the date of the decree to the date of payment.
Shri Zeiwells submits thet interest ‘efter the date
of the suit is s matter of subatantive lew and
Section 4 has no application(te the payment of
interest for the period.prior %o the institution
0of the 3uit, but 1t _applies to the second and the
third heeds. Shri| Zaiwalla very fairly stated that
the power to_ grent lnterest under Section 34 is
discretionary and the Court may in a proper case
decliné to grant interest. The question whiech
reglly falls for determination is whether the
provisions of Section 34 of the Aet can be gtre~.
cted to the proceedinge instituted under Section
5(2) of the foreign awerds Act. Siri 3aiwalla
relied upon Rule 303 of the Original 3ide Rules
frazed by this Court in respect of proceedings
under the Poreign Awards (Regulatiocn and Enforee= '
aent) Act, 1961. The Rule undoubtedly makes the
provision of the (ode of Civil Procedure,fadm 1908
appliceble to the proceedings grovided the Rules
conteined in Chapter XIIII are not inconsistent
with the provisions of the Code. The Rules £ramedndia
Page 26 of 46
by this Ccurt mekes no reference to the powers
of the Court to grent interest, end therefore,
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says 3bri Zaiwala, provisions of Section 34 of
tha Code are clearly attrected. Shri Ganesh on
the otasr hand subaits thet the mere fact that
the proceedings under 3ection 5(2) of the FPoreign
A¥ards Act are nunbered as suits is not sufficient
%0 conciude that the provisions of the Codelof
Civil Procedars would apply 4in sl} matters. Shri
Genesh further submitted that Rule 789 eppearing
in Chapser ILI of the Original Side Rules framed
by this Court is pers materias Gane as Rale 80%

and if provisions of Secticm 54 of the Code are
sltracted in respect of foreign awards, then there
is no reeson why they-could not be attracted in
respect of the proceedings taken for enforcement
of the awerd passed under the Arbitration Act.
Scri Genesh drges that the learned 8ingle Judge
in S.N.8rikantia & Co.'s case did not held thet
the edvil court can exercise the powers munder
3ection 34 of the Code end wward interest. It

is not possible to acoept the !lubnil-ion of Shri
Ganesh. The cleim of the petitiocners for grant
of intersst under Section 34 of the Code is not
based on the ground that the proceedings are
dumbered ss suit under Section 5(2) of the Poreign
dwards Act. 7The claim is based on the ground that
the provisions of the Code of Civil Procedure

are applieable to the p}-oceodlngs for the
enforcement of the foreign sward ard that would
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include the pewer of tae (eurt te sward interest

as well as costase. The questien whe ther the
provisions of 3ectica 34 of tae tode are atire-
cted or otherwise was net agitated before She
\earned Single Judge in the case of G.8.8rikantia

& Co., and therefors, it is not open foT Shri
Genesh to urge that the learned 8ingle Judge hed
coms to the comclusion thst Section 34 _would net
enabie the civil court to ewerd interest i2a 8
proceedings adopted %o eaforce the sward passed
under the Arditration act.  Ii zy judgaent, eperd
fros the specific iule 80y which prevides for
eprlication of provisiess of tbe lede, there is
Eé;o; reasoa to/ 5old tnet tne (ourt esn oxsreise
tne powers under-Bectioa 34 ef the Code. it 18
necessary te¢ nots tast the great of interest uader
3ection 34 of the .ode subsequent to the inptite~
tion.0f the proceedings is not s matter of lesse \es
vetisen the partiss, but is a discreticasry pover
conferred upen the Court to folat the Liability

ol a defaulting party. the fact that the proceed-
ings rezained peading ia thie Court for s considsrable
period would work to the beasfit of the defendent
sjeinat wuom ad award has besn psssed of an _ s =

e fll? tis it Conmdm \ama e g 2 e

escertained lisdilityy Ie defeadaat Bas enjoyed
clottanme s

the :dvsntage ¢f Los sume wrongfully dexied sl
the plaiutiff cannot e deprived of right %
interest on the ground that gection 54 ef the (ude

nas ne application. In ay Judgasnt, BetR ia law
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and in equity, ths petiticners are entitled to
clai=n intereost for tae period commencing from

filing of
the date of/the petition till realisationm.

]

15. - Accordingly, the pctitinn&ru would
be satitled to the intsresat om the sum of

£ 12,375.00 Pounds 3terling at the rete of 108
per annua from iugust 2, 1977 snd on the sun

of 3 12,250.00 at the rate of 8% per annua from

Agast 2, 1977 t11l realisation.

R

LN
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_ DECISIONS OF INDIAN COURTS ON QUESTIONS
| OF INTERNATIONAL LAW

EUROPEAN GRAIN & SHIPPING LTD. V.
BOMBAY EXTRACTIONS PVT. LTD.

The expression “Law in force in India” within the meaning of Sec. 2 of Foreign
Awards (Recognition and Enforcement) Act, 1961, rcad with clause 3 of Article
I of the New York Convention on the Recognition and Enforcement of Foreign
Arbitral Awards, 1958,

CHANDURKAR, ] **

This appeal arises out of an order passed by a learned single Judge “rejecting
a petition filed by the appellants for enforcement of a foreign award u/s. 6 of
the Foreign Awards (Recognition and Enforcement) Act. 4961 (hereinafter
referred to as *‘the 1961 Act™).

2. It is not necesssary for the purpose of the appeal to\referfo the details of
the transactions in respect of which a contract in writiffawwas entered into on
16th Sept. 1976 between the appellants and the respondeats through the brokers
Marshall Produce Brokers Co. Pvt. Ltd.. underwhich the respondents agreed
to ship to the appellants 250 metric tons of ground-niit extractions of the quality
specified in the contract at a price of £ 99 pef tont® The delivery was to be
made to the petitioners at Bombay in Jafi./Eeb¢ 1977 at the appellants’ option.
One of the terms of the contract providéd, that *‘this contract is made under the
terms and conditions effective at tife date'of the Grain And Feed Trade Asso-
ciation (GAFTA), Baltic Exchamge, €hambers, 28 St. Mary Axe, London,
Contract No. 119”. It was alsoproyided by the said contract that contract
No. 119 was made a part of.thd contract except so far as it was modified and
the modification indicated \was" that the extension of delivery cl. No. 5 was
to be deleted. This eqntract was signed by the appellants at London where it
was sent by the brokérs

3. GAFTA Coftract/No. 119 contained an arbitration clause, the material
part of which read$as follows: —

““Any dispute arising out of or under this contract shall be settled by arbi-
tration jn_L.Ondon in accordance with the Arbitration Rules of the Grain and
Feed Trade Mssociation Ltd. No. 125 such Rules forming part of this contract
and.of\which both parties hercto shall be deemed to be cognisant.”

GAPTA Contract No. 119 also contains a clause regarding domicile. Under
thatclause contract No. 119 is, by agreement, deemed to have been made in
England and to be performed there, any correspondence in reference to the offer,
the acceptance, the place of appointment or otherwise notwithstanding, and
the Courts of England, or Arbitrators appointed in England, as the case may

*All India Reporter, 1983 Bombay, 36.
**For himself and Mehta, J.
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be shall, except for the purpose of enforcing any Award made in pursuance of
the clause hereto, have exclusive jurisdiction over all disputes which may arise
under the contract™.

4. Admittedly the respondents were not in a position to ship the goods even
during the extended period up to April/May 1977 and by letter dated 18th
April 1977 the respondents admitted their liability to pay damages” but wanted
to settle the outstanding contracts as per the original /£ontract period. A
dispute having arisen, it had to be referred to arbitratien'in accordance with
rules of GAFTA. An arbitration was claimed by the appellants who duly
appointed its Arbitrator and called upon the respondents*to appoint their Arbi-
trator. The respondents, however, having failé@ te-do so, as contemplated by
the rules, GAFTA appointed one Mr. D. Wallers as an Arbitrator for the
respondents and a notice dated 21st Jufly 1977 was issued by the Arbitrators
calling upon the respondents to file a anitterh statement not later than 15th
August 1977 and to remain present in the office on 18th Aug. 1977 for proceed-
ing with the arbitration. Mr. Wallcf had also independently written to the
respondents on 26th July 197Rintimaiting to the respondents that he had been
appointed by the Grain And_FeedVTrade Association as an Arbitrator in a
dispute with European Grain"& Shipping Ltd. in connection with the contract
dated 16th Sept. 1976 and,that the meeting with the buyers® Arbitrator was
fixed for 18th Aug. and it was necessary for the respondents to send him all
the evidence, so that he-€ould do his best to protect their interest.

5. The respondents, however, seem to have ignored the arbitration proceed-
ings wholly.\, Fhe.Arbitration proceeded to decide the dispute and made an
award ofi Bth\Sept. 1977 awarding a sum of £ 12,000/- to the appellants being
the difference in price and the award further directed that the respondents
should pay to the appellants the said sum within 14 days from the date of the
award “dlong with a sum of US Dellars 4.812/- on account of dead freight due
as pér contract. Interest at the rate of 8 per cent p. a. from 27th April 1977 to
the date of the award was also directed to be paid.

6. It appears that the appellants discovered that there was an arithmetical
error and at their instance the quantum of damages was reduced from £ 12.000/-
to £ 11.750/-. This award along with another award was sent to the respon-
dents by the Arbitrators and the receipt thereof was acknowledged by the
respondents by their letter dated 19th Sept. 1977 written to the appellants. It is
important to mention that in this letter, the respondents expressed their anxiety
“to finalise the matter amicably and to the utmost satisfaction of both of us”
when one of the Directors of the Company would visit UK. in Oct. 1977 and
when some other common friends were also likely to visit U.K. After this letter
of 19th Sept. 1977, the amended award was also forwarded to the respondents
by GAFTA. Since. however, the liability under the award still remained
undischarged, the appellants filed a petition u’s. 6 of the 1961 Act on 24th July
1979.

7. The filing of the award was resisted on behalf of the respondents on
various grounds such as : that the award was not a foreign award, that at no

—— s
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time were the terms of GAFTA referred to in the contract given to or
communicated to the respondents and, therefore, the arbitration agreement in
contract No. 119 was not binding on the respondents, that the award was
modified without the arbitrators having any power to do so and that in any
case, there was inadequate notice of the arbitration proceedings to the respon-
dents. Therefore, according to the respondents, the award should not be
enforced in view of the provisions of S. 7 (1) of the 1961 Act.

8. One of the main contentions raised before the learned single Judge was
that the provisions of the 1961 Act could not be availed of by the appellants
and the award could, therefore, not be enforced. This contention was advanced
on the basis of the decision of a learned single Judge of this Court in Indian
Organic Chemicals Ltd. v. Chemtex Fibres Inc.. AIR 1978 Bom 106. In that
decision, the learned Judge has taken the view that for application of S. 3 of
the 1961 Act, an agreement must be commercial not as normally undefStodd
but that it must be also established that it is commercial by virtuc of a provision
of law or an operative legal principle in force in India and that the Jaw=maforce
in Sec. 2 of the 1961 Act did not mean law generally in force in dhdin. MHaving
regard to that decision, which the learned Judge felt compelléd Ao follow,
though according to the learned Judge, left to himself, heayOuld have taken a
view different from the one taken in Indian Organic @henlicals Ltd.'s case
(AIR 1978 Bom 106), he held that the award could/motBe filed in this Court
for reasons given in the judgment in that case. Theugh this view was sufficient
to dispose of the petition, the learned Judge went on to consider the other
contentions advanced before him on behalf of the*réspondents and negatived
all of them. The learned single Judge heldthatithe award in question was a
foreign award, and that under the contgaCt=of 16th Sept. 1976 all the terms
contained in standard form No. 119 €xcept'as specifically excepted or in so far
as they are clearly contrary to the tetms.of the contract must be deemed to be
incorporated in the contract incliding the arbitration clause. He also held
that it could not be believed th@nthe respondents were not aware of the standard
GAFTA contract form. He“mdgatived the contention of the respondents that
there was no power in thé Afbjtrators to rectify the award by correcting an
arithmetical mistake and,\in‘@hy case, according to him, if the modification was
invalid the original award will stand and could be filed and decree passed
therepn. With regard te the contention that the notice given by the Arbitrators
Was inadequates.the Tearned Judge referred to the conduct of the respondent and
noticed thegfact that the respondents had not applied for time for filing written
Statemenfor, for postponement of hearing on the ground of inadequate notice
or of diffieuity in getting foreign exchange. The contention of
notice, was found by the learned Judge to be nothing but an afterthought which
could not be entertained. The learned Judge, however, having regard to the
tonstruction of Sec. 6 (1) of the 1961 "Act, with great reluctance dismissed the

PCfition.. As already pointed out the appellants have now filed this appeal
Challcnglng the dismissal of their arbitration petition.

inadequacy of
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9, The respondents have also filed a cross-objection challenging the adverse
findings recorded against them by the learned single J udge.

10. It appears that similar arbitration petitions are pending in this Court at
the instance of the appellants and, therefore, when the appeal was taken up for
argument, Mr. Ganesh appearing in one of the matters for the respondents
therein asked for permission to intervene and accordingly,, permission was
granted. He also, therefore, addressed us in addition_to/ the arguments
advanced for the respondents by Mr. Kenia.

{1. The main and the only ground on which theasbitration petition filed by
the appellants has been dismissed by the learned\Judge arises out of the cons-
truction of S. 2 of the 1961 Act, which reads as\{ollows:—

«In this Act, unless the context otherwise requires, ‘foreign award’ means
an award on differences between persons arising out of legal relationships,
whether contractual or not, considered as eédmmercial under the law in force in
India, made on or after the 11th day of October, 1960—

(@) in pursuance of an agreement in writing for arbitration to which the
Convention set forth in the S€hedule applies, and

(b) in one of such territoties ds the Central Government, being satisfied that
reciprocal provisions Jave\been made, may, by notifications in the Official
Gazzette, declare togbe territories to which the said Convention applies.”

As already poimed,out the words **legal relationship . . . . . .. considered as
commercial under the law in force in India™ were construed in the Indian
Organic Chémicals Ltd.’s case (AIR 1978 Bom 106) to mean that there must be
some positivéslegal provision which expressly makes a provision as to what
legal srelationship should be considered as commercial and in the absence of
such\legistation, the provisions of Sec. 2 of the 1961 Act could not be invoked.
$ince ‘the correctness of this decision is in issue, it is necessary to refer to that
decision in some detail and the history of the Conventions and the legislation
dealing with foreign awards.

12. The history of the legislation relating to foreign awards dates back to the
Protocol on Arbitration Clauses signed at Geneva on 24th Sept. 1923, to which
India was a signatory. CL. 1 of the protocol reads as follows:—

«“Fach of the Contracting States recogmises the validity of an agreement
whether relating to existing or future differences between parties subject respecti-
vely to the jurisdiction of different contracting States by which the parties to a
contract agree to subject to arbitration all or any differences that may arise in
connection with such contract relating to commercial matters or to amy other
matter capable of settlement by arbitration whether or not the arbitration is t0
take place in a country to whose jurisdiction none of the parties is subject.

Each Contracting State reserves the right to limit the obligation mentioned
above to contracts which are considered as commercial under its national law.
Any Contracting State which avails itself of this right will notify the Secretary-
General of the League of Nations in order that other Contracting States may be
so informed.”’
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According to this Protocol arrangement, the contracting States recognised
the validity of an agreement of arbitration, whether it related to existing or
future differences between the parties who were the subjects of the contracting
States, and the arbitration agreement could be in respect of differences that may
arise in connection with a contract relating to commercial matters or to any
other matter capable of settlement by arbitration. However, liberty was given to
the contracting State to limit the obligation created under the Protocol only to
contracts which were considered as commercial under the national law of the
contracting State. The 1923 Convention. thercfore, provided for settlement by
arbitration of differences arising out of a contract which may relate to commer-
vial or any other matter.

13. The Protocol was followed by a Convention on Execution of-Foreign
Arbitral Awards to which also India was a party. The Convention laid down
that in the territories of any High Contracting Party to which th€ CenVention
applies, an arbitral award made in pursuance of an agreementay héther relating
to existing or future differences, called a **submission to grgitedtion™, covered
by the Geneva Protocol shall be recognised as binding agd shall be enforced in
accordance with the rules of procedure of the territofy Whére the award is
relied upon, provided that the said award has beeq ™ade in a territory of one
of the High Contracting Parties to which the Copvehtion applied and between
persons who are subject to the jurisdictiongooite, of the Contracting Parties.
The Convention laid down conditions whigh'were necessary for recognition or
enforcement of a foreign arbitral award. The Convention also laid down
circumstances under which the Court [could” refuser ecognition or enforcement
of the award. It referred to the doguments to be supplied by the party relying
upon the award to the Court.

14. This Convention was givert effect to by the Arbitration (Protocol &
Convention) Act 1937 (hereinafter’referred to as ‘*the 1937 Act™). The 1937
Act inter alia provided ¢hitithe effect of a foreign award will be that it shall be
enforceable in India aS'if.it was an award made in a matter referred to arbi-
tration in India 4ubjeet to the provisions of the 1937 Act. Under sub-section
(2) of Sec. 4 it wag/provided that any foreign award which would be enforce-
able under «thisNACt shall be treated as binding for all purposes on the persons
as between whom it was made and may accordingly be relied on by any of
those pérsons by way of defence, set-off or otherwise in any legal proceedings
in {fdia\ and any references in this Act to enforcing a foreign award shall be
¢Onstrued as including references to relying on an award. The procedure and
vanditions for enforcement of forcign awards was laid down in the Act. Sec. 7
contained conditions for enforcement of foreign awards and u/s. 6 it was

provided that where the Court is satisfied that the foreign award is enforceable
under the Act, the Court shall order the award to be filed and shall proceed to
pronounce judgment according to the award and under sub-sec. (2) of Sec. 6
it was provided that upon the judgment so pronounced. a decree shall follow
and no appeal shall lic from such decrce cxcept in so far as the decree is in
excess of or not in accordance with the award. The procedure for enforce-
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ment of the award was that the award had to be filed in Court and an appli-
cation had to be made, of which notice was to be given to the parties to the
arbitration, other than the application requiring them to show cause why the
award should not be filed. The crucial provision with regard to the foreign
award is. however, in Sec. 2, the material part of which reads as follows—

“‘In this Act ‘foreign award’ means an award on differences relating to
matters considered as commercial under the law in India, mad¢ afrer the 28th
day of July. 1924—

(a) in pursuance of an agreement for arbitration to which the protocol set
forth in the First Schedule applies, and

(B) & () cunivenenennns

Therefore, a foreign award for the purposes of the 1937 Act could be only
an award given on differences relating to mattens “considered as commercial
under the law in force in India.

15. In 1958 there was a new Conventioh, called the “*New York Convention™
on the Recognition and Enforcement of \Foreign Arbitral Awards. CI. 1 of
Article T of the Convention reads ag follows: —

““This Convention shall apply €o/the tecognition and cnforcement of arbitral
awards made in the territory of a\Stag€ other than the State where the recognition
and cnforcement of such awards are sought. and arising out of differences
between persons, whether \physical or legal. Tt shall also apply to arbitral
awards not consideréd a$dbmestic awards in the State where their recognition
and enforcement ar€ sobght.”

Under cl. 3 ¢f the Convention it is open to any State when signing, ratifying
or acceding to\the=Convention that on the basis of reciprocity, it would declare
that it wduld apply the Convention to the recognition and enforcement of
awardssmade only in the territory of another contracting State and then in cl. 3
of Arthl itwas provided as follows:—

-4t may also declare that it will apply the Convention only to differences
ahisin® out of legal relationships. whether contractual or not, which are consider-
od%s commercial under the national law of the State making such declaration.”
The apparent difference betwecn the provisions of the New York Convention
and the Geneva Protocol was that while under the Geneva Protocol, differences
which may arise only in connection with a contract relating to cominercial
matters or to any other matter capable of settlement by arbitration could be the
subject-matter of arbitration, under the New York Convention provision was
made for resorting to arbitration in matters which may not be contractual
because the declaration was that the Convention was to be applied to differences
arising out of relationships, whether contractual or not. But under both the
Geneva Protocol and the New York Convention the relationship had to be
commercial under the national law of the State making the declaration. It needs
to be emphasised that so far as both the Geneva Protocol and the New York
Convention were concerned, the commercial nature of the contract in the case of

Geneva Protocol and the commercial nature of the legal relationship under the
New York Convention had both to be determined with reference to the national
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law of the State making the declaration. The New York Convention further in
cl. 1 of Art. II provided as follows:—

“Each contracting State shall recognise an agreement in writing under which
the parties undertake to submit to arbitration all or any differences which have
arisen or which may arise between them in respect of a defined legal relationship,
whether contractual or not, concerning a subject-matter capable of scttlement by
arbitration.”

Art. V enumerated the circumstances under which recognition and enforce-
ment of the award may be refuscd. while the earlier Art. IV prescribed the
documents which had to be filed by the party for recognition and cnforcement
of the award.

16. India declared its accession to the New York Convention on 13th July
1960 in the following words:—

“In accordance with Art. I of the Convention, the Government. ofy India
declare that they will apply the Convention to the recognition andrenforcement
of awards made only in the territory of a State. party to this Cafivention. They
further declare that they will apply the Convention only to\dMlerences arising
out of legal relationships. whether contractual or not. whichware considered as
commercial under the Law of India.”

By this declaration, therefore. India restricted the npplicability of the Con-
vention only to differences arising out of legal relatignships which were conside-
red as commercial under the law of India. fvhether those relationships were
contractual or not.

I7. In order to give effect to this new Convefition. which was adopted on
10th June 1958 and ratified by India on d3th July 1960, the Parliament enacted
the 1961 Act. Under Sec. 4 of thisA%t aforeign award was subject to the
provisions of the Act made enforcéable'in India as if it were an award made
In a matter referred to arbitrationdin India. The procedure for filing of foreign
award in Court was laid dowa\n Séc. Sand u's. 6 the Court was empowered
to order the award to be filed\and to pronounce judgment according to the
award, if it was satisfied’ that the foreign award was enforceable under the
Act.  Upon such judgméng®eing proncunced. a decree was to follow and no
appeal lay against such™a decree excapt in so far as the decree was in excess
of or not in accordangé with the award. Secction 7 laid down the conditions
for enforcement “of a foreign award and these were virtually intended to give
effect to the \provisions of Art. V of the New York Convention. The declara-
tion contempfated by cl. 3 of Art. 1 of the New York Convention that a
ontracting® State would apply the Convention only to differences arising out
of Jegalvelationships, whether contractual or not. which were considered as
commercial under the national law of the State making such declaration and
the declaration made while declaring India’s accession to the New York Con-
vention that **They (Government of India) further declare that they will apply
the Convention only to differences arising out of legal relationships, whether
contractual or not, which are considered as commercial under the Law of
India™, were given effect to in the dcfinition of ‘foreign award’ in Sec. 2 the
material part of which reads as follows:—
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“‘In this Act, unless the context otherwise requires. “foreign award’ means
an award on differences between persons arising out of legal relationship, whe-
ther contractual or not, considered as commercial under the law in force in
India. made on or after the 11th day of October, 1960—

(@) in pursuance of an agreement in writing for arbitration to _which the
Convention set forth in the Schedule applies and

(&) in one of such territories as the Central Government. beifig satisfied that
reciprocal provisions have been made, may, by notification in “the Official
Gazette. declare to be territories to which the said Convention applies.”
There is no dispute that United Kingdom is one of, the'eetintries which has
been notified. The definition of ‘foreign award’ willeshow fhat in order to fall
within that definition the award must satisfy cgftdin wequirements. Firstly, it
must be an award on differences between persops\who have legal relationship
with one another, such relationship may Jbe contractual or not, and secondly,
the legal relationship must be considered #s commercial under the law in force
in India. and thirdly, the award must e made on or after 11th Oct. 1560
and lastlv. the award must be in ‘pufsyince of an agreement in writing for
arbitration to which the New Yotk ‘Convention applies. The definition will
show that when it referred to ““legatrelationship...... . considered as commer-
cial under the law in force_im\ Tradia™, it was intended to give effect to the
declaration in the Convention ‘that the legal relationship must be considered as
commercial under the'fiatiorfal law of the State making the declaration and in
terms of the accession of India to the New York Convention. The declaration
was that the lctal=relationship. whether contractual or not, was to be such as
is considered’as_commercial under the law of India. Therefore. when the
Parliament~uSed the words ‘‘law in force m India,”” we cannot lose sight of
the fact that the use of those words was intended to give effect to the concept
of Jamtof Tndia contained in the declaration of accession and to the concept
of “hatidnal law of the State making a declaration’ which is the phraseology
usedin the New York Convention.

18. Mr. Nariman appearing on behalf of the appellants has contended that
(hen the definition of foreign award uses the phraseology **considered as
commercial under the law in force in India™ it has merely to be ascertained
whether a legal relationship is regarded by law as commercial or whether a
legal relationship is recognised in law as commercial and, according to the
learned Counsel, it was not necessary to cnact any particular statute, as seems
to be contemplated by the decision in Indian Organic Chemicals Ltd’s case
(AIR 1978 Bom 106) which would specify or indicate what legal relationships
were to be commercial for the purposes of the 1961 Act. In other words.
the contention is that if under the general law of the land. a particular relation-
ship was considered as commercial in the normal sense of the term, then that
was enough to satisfy the requirement of the definition of **foreign award™. [t
was argued that admittedly, the transaction in question between the appellants
and the respondents was a trading transaction in which buying and selling was
involved and if undoubtedly a trading transaction or a buying and selling
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transaction is a commercial transaction. then, according to the learned Counsel
the award in question was a ‘foreign award® which the appellants were entitled
to enforce under the provisions of the 1961 Act.

19. What is argued before us by Mr. Kenia and Mr. S. Ganesh is that when
the definition of “foreign award’ uses the words ‘‘considered as commercial
under the law in force in India™, it contemplates that there is some provision
somewhere specifically enacted, which gives some guidelines as to which legal
relationships are to be considered as commercial. Mr. Kenia's argument was
that there is no provision in the Act either defining or indicating what legal
relationship is considered as commercial nor can this be found under any other
law in force in India. The learned counsel contended that though the use of.the
word ‘considered’ may not be equated with the word ‘defining’, ultiately while
determining the scope ot the concept of foreign award, it would _beCeme” neces-
sary to find whether there is any definition anvwhere to indicate that a parti-
cular legal relationship has to be considered as commercial.

20. Mr. S. Ganesh appearing for the intervener hasefusther argued that a
legal relationship is different from the antecedent framsaction which gives rise
to that legal relationship and if the argument of gheNearned Counsel for the
appellants is accepted that no special emactmént Or provision is necessary,
which specifically defines or indicates what legal relationships can be considered
as commercial, the Court will not be giving,effect to the words ‘‘under the
law for the time being in force.”” Our aftemtion has been invited to the defini-
tion of ““Indian law"" in Sec. 3 (29) ©f jthe® General Clauses Act and to the
definition of “-existing law™ in Arpticle"366 (10) of the Constitution of India.
Cl.  (10) of Art. 366 of the Censtitution defines ‘‘existing law’ as meaning
any law, Ordinance, bye-lawsule or regulation passed or made before the com-
mencement of this Constitution by any Legislature, authority or person having
power to make such aslaw,“Ordinance, Order, bye-law, rule or regulation.
Now, the argumen{ before us appears to be that the words “‘considered as
commercial under the faw in force in India’” would mean that the law must be
one within Sec. 329y of the General Clauses Act and it must clearly and
unequivocally tegard a particular legal relationship as a commercial one and
that this,«he saidd Act must do for the purposes of the 1961 Act alone. It was
argued.that there was nothing in the Sale of Goods Act which regards a re-
lationship“between a buyer and seller as commercial: that it only regulates the
rights of buyers and sellers.

2V. We are unable to see the relevancy of the definition of ‘‘existing law™
made in Art. 366 (10) of the Constitution which is intended to give the meaning
of those words which have been used in the Constitution at different places.
It refers to law made before the commencement of the Constitution. The
1961 Act is a post-Constitution Act and though it is possible to appreciate the
argument that there has to be some provision which must specifically indicate
what legal relationship should be considered as commercial. when the definition
of foreign award used the words ‘“legal relationship............... considered as
commercial under the law in force in India”, any reference to existing law
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in Art. 366 (10) of the Constitution appears to be inapposite. Now, so far
as the definition of **Indian law™ is concerned also it is difficult to appreciate
how that definition is of any assistance to the respondents. A law in force in
India™ contemplated by the definition of forcign award could be Indian law
u/s. 3 (29) of the General Clauses Aci because the definition itself states that
the words mean any Act, Ordinance, regulation which had the force of law.
The reference to Indian law in Sec. 2 (29) of the Generdl )Clauses Act has
however, rcally nothing to do with the contention @Which TS now sought to be
raised on the requirement of the definition of ‘forgrem award.’

22. Now, for the purposes of this case, it is not decessary to go into the
width of the meaning of the word ‘commegce’ because admittedly, a trading
activity like buying and selling, which is invel¥ed» in the instant case, will be
covered by commerce. ‘Commercial’(willl mean pertaining to commerce, on
which there can hardly be any dispute N I'n.Blick’s Law Dictionary, ‘commercial’
is delined as “‘relates to or is connécted with trade and traffic or commerce in
general™ and it is stated that “Sconimercial’™ is a “generic term for almost all
aspects of buving and selling?™

23. There is also no dispute phat between the appellants and the respon-
dents in this case there\is ¥ legal relationship wiich is contractual. We are,
therefore. not concernéd with any legul relationship which is not contractual,
though we may peintout’that Mr. Nariman had invited our attention to certain
passages from Mullals Contract Act and Mulla’s Sale of Goods Act which deal
wtih the cgncept=0f a quasi-contract and what was argued was that when the
definition{ used /the words ‘‘legal relationship. whether contractual or not”,
reference, was intended to be made to a relationship which could be brought
abofit by the concept of a quasi-contract as contemplated by the principle
embodied in Sce. 70 of the Concract Act. In Mulla’s Contract Act, 9th edition,
page 497, quoting the decision in Craven-Ellis v. Canons Limited, (1936) 2 K. B.
403, it is observed that **The rendering of services under a void agreement is
a tvpical situation leading to a quasi-contractual remedy.”™ [In that decision
Greer L. J. has pat the proposition thus at page 412 :

“In my judgment the obligation to pay reasonable remuneration for the
work done when there is no binding contract between the parties is imposed by
a rule of law and not by an inference of fact arising from the acceptance of
services or woods. It is one of the cases referred to in books on contracts as
obligations arisinx quasi ¢x contractu, of which a well known instance is a claim
based on waoney had and received.™

24, Now, when the definition of foreign award refers to -‘legal relarionship
........ considered as commercial under the law in force in India’ we cannot
overlook the fact that the 1961 Act was intended to vive effect to the New
York Convention. The New York Convention made reference to the national
law and the declaration of accession to the New York Convention by India
made reference to the law of India. Now, the words **national law™ or ““the
law of India’ no doubt will take in a particular statute, but these words are
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of such wide import that they will envelope the entire body of laws which arc
effective or operative in India. Indeed when the statute uses the words ‘‘law in
force in India,” such use of words could never have contemplated a refercnce
to any particular law and while it may in 2 given case in the context refer to 2
law on that particular subject, generally such words are used when reference is
made to the general body of laws operative in India. We have repeatedly asked
the learned Counsel for the intervener and the respondents as o what kind of
provision they contemplated which they argued that there has to be a law which
deals with contractual legal relationships and declares them to be commercial.
We were, however. unable to clicit any satisfactory answer. With several kinds
of transactions which may be considered as commercial on the facts of each
case, it is obvious that when the Parliament referred to the legal relationship
considered as commercial under the law in force in India, it had in mind the
general body of laws with reference to which the nature of the transaction would
be considered. The definition clearly did not contemplate any special enacyment
dealing with a commercial transaction as such only for purposcs of the \9CK
Act. While it may be true that a legal relationship may ot be cquatgd, with, the
antecedent transaction which creates that legal relationship, it is diffteult or us
to appreciate how for the purposes of ascertaining the nature of relitienship we
can exclude from consideration the nature of the transactigffom which the
relationship flows or out of which the relationship is creaged.\ If¥the transaction
between the parties is one which partakes of commerce OF whith is in the nature
of commerce. then inevitably the relationship betwgen We partics to the contract
or parlies to the transaction will be clearly a domnjercial relationship. The
nature of the relationship will depend on‘the fature of the transaction and
whether the nature of the {ransaction is commergial or not will have to be
determined with reference generally to the taw in torce in the country inclusive
of what the learned Judge. who decidéd/the® Indian Organic Chemicals Ltd.’s
case (AIR 1978 Bom 106) referrgd to s an operative legal principle in force in
India. The mere use of the wdrdyupder . preceding the words **law in force in
India’ would not, in our vigWenecessarily mean that you have to find a statu-
tory provision or 2 proVision of law which specifically deals with the subject
of particular legal relatidnship being commercial in naturc.

24A. It is no, dodbt, true that the use of the word "under’ in a given case
may require a refercncd 1o a particular provision of law. but the meaning of the
word ‘underjalsons -according to.”” (See Black's Law Dictionary.) If the word
‘under’ is omstrifed in the sense of meaning **according to the law of India™ or
“accordifig.to the law in force in India’ or in the sense of a legal relationship
bein® ‘regarded as commercial by the law in force in India, such a construction
cannel mean, as was contended, that the Court is not giving a meaning to all
the\ words used in S. 2 or thatany part of that section 1s hcing-ignorcd. It is
not, therefore, necessary to refer to the two decisions of the Supreme Court on
which reliance was placed by Mr. Ganesh in Aswini Kumar v. Arbinda Bose,
AIR 1952 SC 369, in which the Supreme Court has held that it is not 2 sound
principle of construction to brush aside words in a statute as being inapposite if

@ India
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they can have appropriate application in circumstances conceivably within the
contemplation of the statute. and the decision in Shiv Bahadur Singh v. State of
Vindhya Pradesh, AIR 1953 SC 394, in which the Supreme Court pointed out that
it is incumbent on the Court to avoid a construction, if reasonably permissible
on the language which would render a part of a statute devoid of apy meaning
or application.

25. Mr. Nariman has brought to our notice two decisions™of the United
States District Court in which the same phrascology( used the New York
Convention and in the American statute giving effect  to “that Convention was
construed. We have been supplied with a photostat_extract from the Federal
Supplement, Vol. 365, containing the judgment in the case of the Island Terri-
| tory of Curacao v. Solitron Devices, Inc. given by, the United States District
. ' Court on l14th. Feb. 1973. The disputg {n that case was between the Govern-
ment of Curacao and Solitron Devices Ihe.. \which was a manufacturer in the
United States and one of the contéftians was that the award given by the
Arbitrators in Curacao did not arise6ut of *legal relationship™ . .. .. which is
considered as commercial includinghastransaction, contract or agreement descri-
bed in Section 2 of the relevant statute and thus did not fall under the Conven-
tion. The dispute had afier=éut of an agreement between Curacao and the
Solitron Devices Inc. funder®which Curacao had agreed to construct factory
buildings in Curagd® dt.ihit expense of Curacao and in those factories, Solitron
Devices Inc. had, agfeed to put its electronic manufacturing industry into
operation within.l2 months of the delivery of the larger building and the
manufactufing fmdustries were such as to provide employment for at least
3000 persofis born in the Netherlands Antilles. The objection to the award

raised on behalf of Solitron Co. was negatived in the following words :—
y+(0YSolitron objects (Memo, pp. 10, 11) that the award did not arise out of
: a ‘légal rclationship...... which is considered as commercial, including 2
fransaction, contract or agreement described in Section 2 of this title.......

.

(9 U.S. C.[s] 202) and thus did not fall under the Convention (9 U.S.C. [s.] 202)
The reference to Scc. 2 is to any maritime transaction or a contract evidencing a
transaction involving commerce.’

[he Convention. which s enforced by Chapter 2 of Title 9 of the Code,
was adopted in 1938 by the United Nations Conference on International
Commercial Arbitration. It was provided that each -Contracting State’ (and
both the United States and the Netherlands became such) could declare that it
would apply the Convention only to awards arising from ‘legal relationships. . .
which are considered as commercial . . . . The United States so declared and
9 U.S.C.[s.] 20250 provides.

Research has developed nothing to show what the purposc of the ‘commer-
cial’ limitation was. We may logically speculate that it was to exclude matri-
monial and other domestic relations awards. political awards, and the like.

Judged by any test, however the contract, of January 12, 1968 seems clearly
to be ‘commerical’. It has been said in this connection (Quigley, Convention on
Foreign Arbitral Awards, 58 A. B. A, J. 821, 823 (1972)): *In the case of the

§
1
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United States reservation it seems clear that the full scope of ‘commerce’
and ‘foreign commerce.” as those terms have been broadly interpreted, is
available for arbitral agreements and awards.™

The United States Court thus pointed out that the agreement between the
parties was clearly commercial and that the word ‘commercial® was put in order
to exclude matrimonial and other domestic relations awards, political awards
and the like. The other decision is also of the United States District Court, South
District of New York and the extract is taken out of the Year Book of Com-
mercial Arbitration, Vol. 5. 1980, page 271. The dispute in that case was
between two Corporations. one from Chile and the other from New York, and
the Arbitration award was made in Chile. 1t held that a dispute arose out of 2
classic commercial relationship involving purchase and sale of goods bystwo
Corporations and, therefore, the arbitration agreement was within the meaning
of the New York Convention. We quote the extract below :—

““After having referred to Art. II, Para 1, of the New York Cenvention,
and having observed that the *United States has limited thé&seepe of Art. II,
Para 1, by adopting the reservation that the Convention apgligs ouly to arbitra-
tion agreements -arising out of legal relationships . . . .\ whi¢h are considered
as commercial,””. . . ... Art 1, Para 3", the Court conclirded that the submission
agreement provided for arbitration of the dispute asgte-the quality and condition
of goods purchased. Since the dispute arose owt™of\ & classic commercial rela-
tionship—one involving the purchase and salg.of\goods by two corporations the
submission agreement was an arbitration ggfeemgnt within the meaning of the
Convention.”” (Undcrlining ours.) We have alredidy pointed out above that Para3
of Art. I of the New York Conyentiop refers to ‘‘legal relationships . . . .
Which are considered as commerciahunder the national law of the State making
such declaration’. The United(States*District Court has thus understood the
declaration to mean that if undemthé general law a relationship can be consi-
dered as commercial, thetCOhyention on the Recognition and Enforcement of
Foreign Arbitral Awards'will be attracted.

26. Mr. Narimaw haskclied upon the Rules of the Bombay, Calcutta, Delhi
and Madras High Gofirgs which refer to commercial causes or suits in support of
his argument that thos¢ Rules contemplate that transactions which are generally
understood wndar the law and not any particular law as commercial are the
basis of the\provisions defining commercial causes. The Rules are more or less
identicdhan’ we may merely refer to the Rules of this High Court on the

Original Side where under Rule 228 commercial causes are defined as
foltayus: —

“Commercial causes include causes arising out of the ordinary transactions of
merchants, bankers and traders whether of a simple or complicated nature and
others, causes relating to the construction of mercantile documents, export or
amongst import of merchandise, affreightment, carriage of goods by land,
insurance, banking and mercantile agency and mercantile usages. Suits relating
to infringement of trade marks, patents and designs and passing of actions shall
be treated as commercial causes.
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Suits relating to purchase and sales between merchants or traders on the
one hand and manufacturers on the other hand in respect of goods which are
normally purchased and sold by the manufacturers in the ordinrysourse of
their business as manufacturers shall also be treated as comumereials/causes.”
Reference was also made to the Commercial Documents Evidencer Act, 1939,
This Act has a schedule which enumerates a large number of ‘documents and
S. 2 provides that notwithstanding anything contained, in “the Indian Evidence
Act. 1872. statement of facts in issue or of relevant_facts made in any docu-
ment included in the Schedule as to matters usually stated in such document
shall be themselves relevant facts within the meaning of that Act. How
obviously the Rules and the Act relied spon proceed on the footing that the
causes or the documents referred to therein, arise out of commercial transactions.
They may give some indication as to what-ate commercial transactions, but when
the causes or the documents are reférred to as commercial in the context of the
transactions. that is only for th§ pusposes of those Rules or Acts, but those
definitions will not be of any dSgistance for the purposes of construction of the
definition of *forcign awdfd™=Nn the 1961 Act. It has. however, to be noted
that even in the Rules afid theMct concerned. the definition is based only on
the general concept pf-comaierce under the general law of the land.

27. Now, coming to the decision of Mrudul J. which Mody J., has followed
in the judgment, which is the subject-matter of the appeal, it is impossible to
find any infirmity with that part of the judgment of the learned Judge which
describeswht gencrelly commercial relationship means. After making a
referende to the 1937 Act and the 1961 Act and pointing out that provisions of
these ActsWere calculated and designed to subserve the cause of facilitating
international trade or prcmotion thereof. the learned Judge observed as follows
in para 39.-—

**An expression occurring in such statutes therefore, must receive, consistent
{vith its literal and grammatical sense, a liberal construction. 1, therefore, take
the view that the concept of commercial relationship in S. 2 of the 1961 Act
takes within its ambit all relationships which arise out of or are ancillary, and
incidental to the business dealings between citizens of two States. The concept
takes within its fold all legal relationships pertaining to the international trade
in all its forms between the citizens of different States.”

The proposition laid down by the learned Judge cannot be disputed. How-
ever, when the learned Judge proceeded to construe the provision in S. 2 of the
1961 Act he emphasised the use of the words --under the law in force in India”
and then observed as follows in para 42:—

«“The expression occurring in S. 2 is “legal relationships, whether contractual
or not, considered as commercial under the law in force in Indic” (emphasis sup-
plied). It, therefore, follows that not only should the relationship be com-
mercial but such a relationship should be -considered as commercial under the
law in force in India’. The use of the word “under” in my opinion, is deliberate
and predicates coverage. It posits a cloak enveloping an act. In legal
parlance the word -under’ connotes ‘by virtue of". Itis sometimes also trans-




DECISIONS OF INDIAN COURTS &7

lated as ‘pursuant to’. The expression ‘under the law®, therefore, must
mean by virtue of a law for the time being in force”. In other words, before
provisions of S. 3 can be invoked. the agreement must be an agreement
embodying a relationship considered commercial under a provision of law. In
my opinion. in order to invoke the provisions of S. 3 it is not enough to
establish that an agreement is commercial. It must also be established that it
is commercial by virtue of a provision of law or an operative legal principle in
force in India™.

Later in para 43, in which a specific argument was raised before the learned
Judge that it is not necessary to identify the provisions under which a relation-
ship is considered commercial and that it was enough to show that the relation®
ship is commercial as normally understood in legal parlance. the learned
Judge rejected those contentions in the following words. —

“I am unable to appreciate the contentions. The question is not as t6 the
import of the word ‘commercial’. The question is what effect should be given
to the cxpression “considered commercial under the law im=force in India’.
There is no running away from the fact that the commercigl’ relitionship u's. 2
must be a relationship considered commercial under the prd¥isibns of a law in
force in India. The interpretation sought to be given Bw.fhe learned counsel,
if accepted. will render the words *under the law indorchin India’ otiose. Such
an interpretation will have to be eschewed™

With great respect to the learned Judge. not only are we unable to agree
with the view taken by him. but it appeary to W that the observations made
by the learned Judge that the relationship [ must/be “*considered as commercial
under the provisions of a law (emphaSis “Sepplied) in force in India™ seem to
run counter to what the learned Judoe/ himself observed in the earlier para-
graph when he took the view thae=sh®, legal relationship must be commercial
“by virtue of a provision af \law) or an operative legal principle in force in
India”. (Emphasis suppliedet Now. an operative legal principle in force in
India would also bz a priagiple Mowing from any law already in force. In any
case, it is not possible far Ws'tH accopt the construction that the words “‘law in
force in India™ weredingend®d to mean a particular law specifically enacted for
the purposes of th&prayisions of the 1961 Act.

23. One of thfarguments advanced by Mr. Kenia was that the enactment ol
such a law was nccessary in order to avoid any controversy with regard to the
construction, diithe words in S, 2 or a contrary view being taken as in the case
of Kamanpi “Enginecring Corporation Ltd. v, Society De Traction Et D Elec-
tricite ®delete Anonyme. (1954) 06 Bom LR 758: (AIR 1965 Bom 114). In
that case, the learned Judge was dealing with the contract with a collaboration
agreement for the sale of the know-how or technical assistance and the question

was whether such a contract created legal relationship considered as commer-
cial under the law in force in India and the learned Judge took the view that
the contract was of a professional character and did not involve any business
or commerce at all.  No other facts about the contract are available from the
judgment and the contract was held to be not a commercial contract because it
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was more like a retainer or contract that is made between a solicitor, a counsel
and an advocate on the one hand and a client on the other, We are not
called upon in this case to go into the correctness of the view of the learned
single Judge, but it is difficult for us to accept the argument that’in order to
avoid any controversy about the determination of the question as to whether
a particular legal relationship is commercial or not it\was necessary to make
a statutory provision enumerating such legal relationship.

29. We have no doubt that the contract in thg“mstant case, which was for
the sale and purchase of a commodity, was ¢learlyva contract which brought
about legal relationship which was commercial i nature under the Indian law.

30. The respondents have filed crosssobjections which have been argued by
the learned counsel for the respondents, One of the arguments was that no
copies of the GAFTA contract No.~119 “hiaving been given to the respondents,
the agreement for arbitration could sot,be fastened upon them. It is difficult

for us to accept the contention, The” contract which is admittedly signed by .

the respondents, clearly makes a“reference to the GAFTA contract No. 119.
Not only that, the parties_have”agreed to delete a particular clause from the
GAFTA agreement. When the respondents have signed this agreement and
have specifically agfeed thdt one of the parts of the GAFTA agreement must
be deleted, it is difficult to accept the statement that they were not aware of
the terms of the GAFTA agreement. Whether they were in possession of the
GAFTA agreement or not is hardly relevant for the determination of the ques-
tion asAOwhether the original agreement was binding and once the original
agreement /was binding, the terms of the GAFTA agreement, which were
incenporated, would automatically bind the respondents.

31" It was then contended that under the terms of the GAFTA agreement,
artificially a provision was made with regard to domicile and according to that
term, the arbitration agreement must be ‘‘deemed to have been made in
England by the buyers and sellers and to have been performed there and any
correspondence with reference to the offer, the acceptance, the place of appoint-
ment or otherwise notwithstanding, the Courts of England or arbitrators
appointed in England, as the case may be, shall, except for the purpose of
enforcing any award made in pursuance of the clause hereof, have exclusive
jurisdiction over all disputes which may arise under this contract’. The argu-
ment was that in view of this clause relating to domicile, the award ceased to
be a foreign award. The argument must be rejected in view of the definition
of foreign award in S. 2 of the Act which is a complete answer to this conten-
tion and we need not elaborate on this any further.

32. It was also argued before us that the modification of the award made by
the arbitrators at the instance of the appellants by their letter dt. 27th Oct,
1977 was without authority. It is difficult for us to see how the respondents
can make any grievance with regard to this modification whereby their liability
has been reduced. The original award of the arbitrators required the respon-
dents to pay the damages of £ 12,000/-. According to the appellants, the
actual amount should have come to £ 11,750/- and they, therefore, wrote t0 the




DECISIONS OF INDIAN COURTS 281

arbitrators on 27th Oct. 1977 and accordingly, the award was rectified and the
liability was reduced by £ 250/- against which the respondents cannot make
any grievance.

33. In the view which we have taken the appeal filed by the appellants
must be allowed and the cross-objections field by the respondents must be
rejected. Accordingly, the appeal is allowed, cross-objections are rejected and
the order of the trial Court is set aside. It is ordered that the award of the
arbitrators dated 9th Nov. 1977 be filed and it is held that the appellants-plain-
tiffs are entitled to a decree in terms of the award for £ 11,750/~ on account of
damages and U.S. Dollars 4.812.50 on account of dead freight and theftare
also entitled to interest at 8 per cent p.a. from 27th April 1977 to 9¢th Nowv.
1977. The appellants will be entitled to the costs of this appeal as, well.as/the
petition in the trial Court from the respondents. There will be mo,order as to
costs of the cross-objections.

34. Leave to appeal to Supreme Court asked for bysthe Tespondents is
rejected.

35. The decree will not be executed for a period of six weekS from today.

Appeal allowed.






