DT e T Ty

Noceoinity] 3 et o i

_w-e3l o 113 o7 12321

- —— -

by
ll
o))
@]

N ks y oecscuece o F
A¥bi+raticon Petition Yo, 16

(@]

. T s i T T AT T T T
e EORVGEALE P, J ISTLEE it Lasd Dt

The Ten'ble Mr, Tustice D.V. TEETA

surevrear Grain & Chiznine “‘t.@ .o Aoneliants

—_—

- Respordents

_— Interverers.
1

oo O — L . . oy = 5
L a2 Al owita Ie. wile SRt Ter LThe
RS e S o tge e o
e SRpan e T8
5 i T - . P - - - k) o~
- i 5 2 : S o

s e s PEre =TS S siERa oing
E g ety ims - S - i geal T
Ao UL A C 4w L P [ S VP hd SR
eana T gmve A - 1T A =
Sl e BINE 4 DOs L.
S & S 5 o -

T - 1 Y -

smitin oD e ohleeS 2y esSTrEs ~.ohler
N A Al ey 44 T 5 -~ ot v o I
dasmChal |t el w (G 4 TOYT AN ErTENEY "?O. 2‘

India
Page 1 of 43



- P .
Coram: Chardurlar 2and Mehta JJ.
1th Movenmber 1981,

Cral Judzment (Zer Chandurkar Ja)

This appeal arises out of an orger vassed

v a learred sirgle Judze rejectimg a netition filed

Sy the aopellants for enforeisn award
under the section 6 of the Foreign awards s;:Zition

and inZercement ) Act, 1961 (here:vafter erred to
2

&3 IT is not necessary f§§<5te Tuvposes cof
Thne appeal to refev to tre @Lls of the trunsactions
i ¢ ’F:s

=rpect of which MIct in vriting was entercd

o

2

cetween the zppellants

the brokers Marshall

ander waich the respordents
2nvellants 250 =metric tonnes

the quality svecified in the

3]
a
3
1S f
O
o
3
™
(&3]

The delivery was
s at Bombay in January/February,
cn. (ne of the terms of

"this contruct is made under

o~ =i A = - o M AT

¢ vne Grazin Ard Teed '‘racec Lssoéiatior (G2 2AY,
o - T Yo - T -~ -~ c T A -

*2ltic Excharce Chambers, 23 St. “fary Axe,

London, Contract Me. 119." It was alsc nrovided by the
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NS - - - e ry =+ R " - ~
saii eontrazt That contract Ve. 116 vwvas m2de a part
- - - -y ~ 3 2

cZ the contraet excent so far ags it vas wodified

ard the nofification indicated was that the extension
delivery clauses To. 5 -as to be deletcd., This

riract was sigved by the responfents at Bombay and

oy the appellarts at Londor where it -us sent by the

brokers. - 0

*
artitratior clause, the material pab thich reads

25 Iollowss- &\
" Any dismate arisi%t of or under
ntract shul%f

GLAFTA Contract Yo. 119 coartairnced

Trade _lisEg);;tior Ltd. To.1l2% such Rules
TomQPf=part of this contract ard of which

'-:S@artigs heretc shall be deemed to be

cosnigsant ™

act ¥o, 117 8lso ccrntairs a clause regard-
Tader that clause corntract Fo. 119 is

deemed Te have veern made in Ingland and

H,

n el elence

£NCE

(&N
-

to te pricrmed there, any correspon
©o the offer, *the z2ccentance, the place of appointment

or ctherwise rnotwithstanding, and the Courts of England

ce, shall, egxcepxt for the murpose of enforcing any
awverd made in pursuaznce of the clause nereto, have
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dly the respordcnts were not in a '
nosi~icn *to ship tre foeds evern during the extended
period upto ipril/May 1377 and by letter dated 18th

admitted their ligbility to

t
-
m
3
O
7]
9]
o
3
£
(o]
3
ct
/7]

cay damages tut wavrted to settle the cutstandimd
contracts az »er the orizral contract ncri@ A
dismute havire arisen, it had to be refegld to arbitration

cecerdance with the Miles of G:\.F'“fo.ﬂ.n arbitra-

in a
tien ~ms claimed by the appellan &m duly appocinted &ts

nondents to appoint

Arvitrator =2nd called unon th@

TL21lYy Arditrator. The re ycnts, however, hawmwing

T2iled to do so,as 2o lated by the rules, GAFTA

appointed one Mr. D.@ller as an Arbitrator for the .
: kl’

I\ oreceeding with the Arbitraticr. Mr. Waller
N €elso irdependently +ritter to the respordents onm
20th July 1977 intimatine *o0 the resnpondents that he

nad teen apnoirted Ly the Grain and Feed Trade
=Z2CCIETIcn a8 ar -~rbvitrater in a Adispute with Zureopean
Cair % Shiorire Ltd., in conrectisr with the contract
dated 16th Septemier, 1976 and that the meeting with

..

ers’ irtitrator was fixcd for 18th August, and
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espenderts to send him

.

all The eviderce, s¢ that he cauld éo his best to

The respom-ents, however, seem to have
igncred the arbitra-ion oroceedines wholly. The
artitrators proceeded t- decide the disovute an@de
ar award cr 8th September, 1077 awarding a of

£ 12,700/~ to the anvellants, bei

ir rwrice and the award Turther

~ -~ 1971 A oy - -
nta should may to the ap

sat within 1< days from the %gsif the award along

2 & sum of US Dollars ABRNY- on accoant of dead

Interest 2t the rate of

G977 t~ the date of the award

paid.

that The appellants discovered

~

amages was reduced from £ 12,000/- to

£ This award alone with another award was

* . - . s . ; 3 P

"% To Tae respordents by the Arbitrators and the
rcoelnt thercef was acincwledeced by the resvondents by

TheiT letter dated 10tk September, 1977 written to tke
zmellarts, IT is imcortant to mertion that in this

S T
B¢

b4

3

the m2tter amicatly and to the utmecst satisfaction of
coth ¢ us" when one of the Directors of the company

S 8 bl TH A s I T 07T il +he
vOULZ Vialit v.oXE. In JeToder 1977 zand when some other
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- 6 -

ccauon Ifriends were 21lso likely to visit J.K., After
this letter of 19th September 1577, the amended award
was alco forwvardcd tn th¢ respondents by GAFTA. Since
Qowever, the liability under the award still romained

indischareed, the appellants filed a pevition under

scection & cf the 1961 Act on 24th July 1979, 0

g respondemts on wvariocus o ds such as
that at no

:d To ir the corntract

SR B R
Tine were the termns of GAFL

gaVeEn To or communicsted to iy resnondents and,

rc;ma*t in cont>act

ot
&
H
‘1

H,
O
L |
L
ct
,.5

119 was rot bhindin <:3r resopordents, that the award

uc arbitrators havinz any power
any case, there was irad: quate
vtitration nroceedir-~s to the ressondents.
riding *c the responents, the award chmald no:

®cd in view of the provisiors of scetion 7(1)

I

a2ir contentione raiged before

= - 5 - = - 3 -~ - —
191 &cT zould not e avail.d of oy thr 2pnmeilants on

. - o - ™ - L ~1 ma

ne award could, thercfore, rot be nforecci. ais
cortentior wwar 2dvanecd or the basis of the deedsisn o

- A e Aaml s Ty . S T (W . 2
2 learned sinsle Judge of thies Court in Irdiar Orzanie
s = ven 1 T . (10 = - T Y o~ a > 1 A

e CRI O S s W LBEmTeX Pitres Tre, mwd othi rg, AT B,

=578 Jeonvny 176, In tho: decisirv. “he learned Judec
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el The 1361 act, ar agreement must he commercial not
e mormally understeod but that it must be also

commercial by virtue of a orovi-

o
ot
S
o
ot
i 4,
ot
|.-.4
n

<stanlishe
gicn of law or an operative legal principle in force

India 2nd that the law ir force in gsection 2 of the

3

[

1361 Act did nct mean law gener2lly in forece in India,

—_—

Eaving regard teo that decisi~-n, which the ‘Eg}d

adge £t comeelled to Zcllewy thoush, ding te
the learned Judge, left to himself, htsfng d have taken
& vicew diffcrent from the onc tq‘!-e@ ndian Creanie

Cheomicals Lidlsg c2se, he held *b‘bhc awird could
e I

0}

fiver in the

Y c Chis con @r‘b:‘.sc-“
judgmert in that casec, 2&3&;“ this view was sufficient

y the learned Judge went on
the ctcz)
J

T th snondents and negatived all cf them.

§:§EQIC Judge held that the award in guecstion
A

—award and that under the crntract of 16th

ntentions zdv inced bvefore him

ol
3

alL

5
. Cehna

o
The learred

in standard feorm
~r En sc far as

~T the ceortract

ot it ccnld

rot e belicved that the reamerdents were net werc of

ihe giardard FAFTLA eccrtract frm, He repatived the

= du, - ~ T ~ - [ L =
CENTEnTLrr o Tl reserornicrts that theére was ne nower in
=Ts APl 4 ~ Yt e LR SO S -  — =

ee ATBItratery reciily the award by cerrectinz an
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2rithmetical nistake =nd, in any caz y ‘dccordins to
2imy if the modification wuis invalid, the oriszinal
ward w71l stand zrd colld be “iled and decree n2ssed
“heéreon.  Tith regard To *he contention that the
notice «iven by the Arbitrators was inadequate, the
learned Judge referrcd to the cenduct of the resnordents
ind noticed the frct that +he respeondents had @
2ovlied for time for filire writter st::tsb or for

d

equate

Yee gomtenticn &® inndsqua y<§. wa.s *ound by
the learmed judae teo ve noths %ut on afterthousht
which could rot be entevt% The learned single Judge,

newever, havire resard %ne. construction of

section 5(1) of th Act, with egreat rcluctance

Cignissed th 4s already nointed out, the

this 2ppeal challenging

3 have also file® a eross-

o':%_cn crnllensing the adverse findinzs recorded
- Yo & . . -
f e - U e

<7 Apmearas That ~imilar arhitratior petitions
ari pending in thie Court 2%t the irstonce of the
apgeliints and, thercfeore, when the 2opeil was taken

aring in cne of the

Tatiers for the resporderts therein asked for permissior to
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intervisre and acorddimely, pernissirn was granted. He
<

: - -, - el 5 Pl S 33 < W
alsr, therginre, adlressed us in adfiticm teo th

o
o

arauments advanced for t resprndents by Mr, Keni

il. The m2in 2nd the ~nly ground ~n which

the arbitraticn petition filed by the app&llg:f; has
cf the

veen dismissed by the lezr-wd Judse arise

crregtructicrn ¢f seetien 2 of the 1961 which reads

ba T “ccuirquag £isn award' means
an award on ﬁ::QEE? s betweer nersons

ariging ut gal relationships, whether
£ PS,

rtherviss

" I this dct, unless & ntext

Lo aiah M aree) .cj) nect, considered as comuercial
uncer W

2fj> the 11lth day of October, 1960 --
~:Ss\\5 in pursuance of an 3greement in writirpe
@ for a2rbitratisn t~ vhich the Conventicn
‘i?i set fcrth in the Schedule z2pvlies, ond

in fiorce in India, wmdde on or

P | = - 3 - 3 YT L oy o=

{2} 4in cne ¢ such tecrriteric~ 23 the

[ [PPES é M oave -~ -~ S - -1 &
Central TGoverament, beirs sati-fied that

reciprre2l previsions have been ma‘e,
MY, oy notificatir-r id the CfFicizl
GZzetti, declare tr e territeriecs 4o

hd nh = "ol ~ e :
which the g:1id Crorveniicon arplies. ™
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A3 already pointid out, the words "legal relationship
co-nsidered s cecmnercial un er the law in force in

-

India" -were ccnstrici in tre Imdian Crzanic Chemicals

tc wean that there must be some ~egitive
lcgal provisiorn which c¢xpressliy makes 2 provision
28 wo what legal reltionsnin shruld be consi‘EE,d 2

conmereinil ard ir the 2bsence of such leaié{%ﬁicn, the

nrcvisions of sieoti-n 2 of the 1961 Ac 1 not be
*
invoked. fedecrion s in

gone deltoil 4w Yhe history oﬁi?ha Cenventien arxd the

1
f the lesinlation relatimg o

2ck to the Protocel on Arbitration

i,

reimm awlards

ra on 24th September, 1923, te

A

Clauses :-:if:::uq.‘ ;
wnich Ir_‘"‘a 1 signatory. Clauze 1 »f the fretocol

of the Ccntractirsg Statce recoenises

wm Rerelment whcther relatine

~ exigtsins or futurec diffFfevivees bet—weim

vervies subjeet respect.wely T ¢ jurisdiction

the prrtics € ygirn b2t egfee € Subwit o
o 3 A bl = o e - :
TOLTEITICn 2ll or vy Aiffercorces that may

i U = - - - : = 4 1
e ocrmmerszsinl Tners ~r T anysther

4 ooy b ~ - y - - ]
MEErEr CAECh I S«tFlemert by arbitration,
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wnetnar or vot the arbitration is to take

(4}

place in a country to whose jurisdiction

B

[4i]

none of the parties is subj

Zach Contracting State reserves the

H
[
un
o
(5 2

to 1lirit the obligation mentioned 0
above to contracts which are conbldered<s%.

commercizl under its national law. ~on~
e T e T 2 - ~ & T £ w3
LwTaciting otace wWilch avalis ;taE;;%tnls
right will notify the Secreta eral of

Contracting States nay ¥ormed,"

According to this Proto@ rrangement, the contracting

tates recognised v@lidity or an azgreement of

it relefed to existing or iuture

the parties., whe were sukjects of the
o 5

in connection

=

differences that may arise

%

F

i ! are ¢T to any

L
=
{
ot
=
pa
1
c
Q
0
O
?f
(D
Y]
[e]
=0
)
s ]

able ot settlement by arbitration.
joviever, liberty was given to the contracting State to

2imit the owiigetion created urder thes Profocol only te

coniracts yhich were conzidesred ss comuzercial under the
natfonal lzw of the ccntrazcting State. The 1923
Convent y thecrefore, provided for scttlement by
aroitretion of diflerences arisine out of a tract
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lﬁj
RN
e

i3. The Protocol was followad by z Convention

on Zxecution of Foreign Arbitral Awards to which also
ndiz was a party. The Convention 1zid dcwn that :n
the tTerritories o¢ zny High Contracting Party to which

the Convention aprlies, an arbitral award made in

pursu nce of an tgreement, whether relating t <E%>sting

or future Iiffarences, called z "submissi arbitra=
ticn", covered by the Ceneva Protccol s be recognised

a8 binding znd snall be enforced in @ dance with
Tis Mules of procedure of the zﬁk’ ry where the award
is »elied upoh, provided % aid award has been

mzde in z territery cf ona\ls

Parties to whiech the i:jls ion applied and between

NS

ies, The Convention laid down the

he High Contracting

o the jurisdiction of one of

were necessary for recognition or
“elign arbitrzal award. The Convention
circumstances under which the Court could
r enforcement of the award. It
documents to be supplisd by the party

ne zward to the Court.

14, This Conventicn was given effect to by the

arbitreticn (Protocol & Convention) Act, 1637 (herein-

afuer referred to as "the 1937 Act™)., The 1937 Act

ipcer zlia provided that the sffect of a foreign award

i1ll be that it shzll be snicrcesble in India as if it
was an agwerd mades ia & ma
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in India subject to the provisions of the 1837 Act.
Under sub-secticn (&) of section 4 it was provided
that any fereign award which would be enforcezble under
this Act shall be treated as binding for all purposes
or. the persons as betueen whom it was made and
Ley accordingly be relied oa by any of th rsons
by way of defence, set-off or otherwiﬁiz:s any
S 1n iIndia and any grences in this

ACT tc enforcing a foresign award 1l be construed

in 2 :fexr SAQZEE on an zwerd. The
procedure and condi tlvna<:5§E§F orcement of foreign

2
awards was lwaid down ict. Section 7 contained

R%%Enu ol foreign awards and under

ided that vhere the Court is

conditions fgr enf

satisfied th*ﬁkﬁhe foreign award is enforceable under
Court shall order the award to be filed
rrocesd to proncunce judgement according to
and under sub-section (2) of sectich 6 it was
that upon the judrement so pronounced, z decree

hall follew and ne eppezl shall lie from such decree

so far as the decree is in excess of or not

in zccerdance with the award. The procedurs for
eniercement ol the wward was that the award had to be
filed Za Court =nd an spplicztion had to be made . of

TC shecy Cceuse why the award should not be filed., The
cruclal provision with regard to the foreign awzrd is,

India
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in section 2, the material part of which reads

fCUEVET, 1 ’
as fOllO iSs =

"In this Act 'foreign award' means
an awerd on differences releting to matters

Considered as commercial under the law ir@

k=4

orce in India, made after the 28th daNG

d:l:’:

L
gzd -

[

n 1059 Yoo e & P i 2
Ir 1928 thers vas o new CCﬂ?cﬁt¢Cf called

SOR TRV | [T SR B . . b Y s L2
the "Iew Yerk Convention" on the Jecognition and Enforcee

Article I

b3
o
€3]
@
C
=3
{a
5
ct
'_ i
O
2
[
5
m
[
=
{
‘G
o
|._J
o
ct
(@]
ct
I
(2]

ion znd enforcerent of arbitrel
warcs mode in the territory of z State

OTher than the Svate where the recognition India
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and enlorcement of sueh =zuards are
sought, zand arising out of differences

between perscns, whether physical or

legel. It shall aslso epply to arbitral
gwarcds not considered =3 domestic aviards

|!

in the State wherc their recognition a 0

énlorcement are sought.” O

o - i _ . $H .

Urder clause 3 of the Convention it :.%en to any
Siate when Signing, retifying or '
Cenvention that on the basis of €¥iprocity, it would

declare that it woulad apply:%

recegnition and enfiorcemd f awards made only in the
territory of auother gacting State and then in
clause 3 of :'.rtic"ccl)it Was provided as follows:-

"It zay a"Q ceclare that it will apply the

Conv en%.

of relationships, wnether contractual

é%@t, which are considered as commsrcial

vder the national law of *hs State making

ng to the

onvention to the

nly to differences arising out

¢ difference bhe

€ zpparen oetwesn The provisions of the
~&w York Convanticn and the Ceneva Protocol was that

~

while under the Geneva ’roteccol, difierences which may
arise i1n conncetion with a contract relating to
commercial matters cor to any other matter czpable of
ctilement by arbitration could be the subject-matter

of arbitraticn, under the ey York Convention provision
' India
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arbitration in matters

6]
7]
i
3y
§
[l
(=)
@]
F
¥
{8}
[ &]
O
4
i
’._I-
l“
ct
@]

wnich may not be contractuzl beczuse the declaration
was that The Convention was to be applied to

ifferences arising ocut of relaticnships, whether
convractuzl or not. But under both the Geneva Protocol
and the Yew York Ccnvention, the relationship hgd to be
commercial under thne national law of the Sta?ri ing the
declaration. It needs to be erphasised th@ f

rotocol and the New Y@bnvention were
concerned, the commercizl nature cf\@contract in the

case el Genceva Proteccol znd the &orNercizl nature of the

ar as

[orp
O
ct
o
ct
e )
il
(o}
[¢1]
J
o
<
o
"T.'.'

ilegal relzt icnship under the @.’ork Convention had both
to be determined with ref;“&e to the naticnal law of
the Stete wmaking the 4 ¥uiion, The New York Conven-

tien Imrther in clluf-‘e 1 of Article II provided as follows:=

"Bach C Qﬂcting State shall recognise

gn zgsredem in writing under which the

par@ undertake to submit to arbitration

1
H
et
-
0
[‘D
[4)]
=<
[¢4]
L
i
[4%]
by
[$5]
et
(h
jeF
ct

ne circumstances under wnich
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26 Indiz declared its accession to the Lew

Zork Converntion on 13th July 1980 in the following

"In accordance with Article I of Q‘

¢ Convention, the Covernment of JIrNid
*
declare that they will apply. Tt %’Jention

te the recognition and e:nfoje‘;.t of

Ly in the tory of a State,

Ea 1 $
party to thnis Convant @ They furthezr

ct
e

cF

L]

™

4]

<.

contractuzl or not,

commercial under the

.

Seclaration, therefore, India restricted the

vention chly to diiferences

hips which werc considered
“s commercial uncer the law of India, whether those

leasiaipes were contrectucl of not,

ct

el

to this new Convene

ct

give sfiec

17 In order o
Tion, which was adopted on 10th June 1958 and ratified

by Indis onm 13th July 1260, the Parliament enacted the

~e e - = L < " .
1as SLoJeCl vo the provisions of the Act made enforceable
=2 Indiz zs if 23 werc an award made in a2 matter

India
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reierred to arbitration in India, The procedure for
Iiling of foreign award in Court was lzid down in
sectlion § and under section 6 the Court was empowered
to order the zward to be filed and to pronounce
lgement sccording to the awara, if it was satisfied
that the foreign award was cnforceable under(f?; &et.

Cpon such jud;cment being pronounced, a de<§}s was to
ee

follcw and no appeal lay szgainst sucn a except
*
in so far as the decree was in exces or not in

accordznce with the award., Sec laid down the

conditicns for enforcement of Nf reign award and these

Were virtually intended Ezigés;e effect to the provisions

of Article V of the New < Convention. The declara-

tion contemplated by ase 3 of Article I of the New

York Convention AGé)a contracting State would apply

y to differences erising out of
ships, whether contrzetual or net, which
were‘:§SS5h red as commercial under the national law

3 tate mekine such declaration and the dasclaration

3 hsT - S AAT . < = S e =
f«%::-x.‘_‘.; aec.aring Indiz's accessicn to the New
-;

o
(«

ion that "They (Covernment of Indie)

iurther declare that they will apply the Convention

only to differasnces erisisg cut of legal relzticnships,

wn€ther contractuzl or not, which are considered
1

&3 Commereizl under the Law of Indiz," were given effect

©@ in the definition o 'Toreign award' in section 2,

Wnich resds as follows:=

ct
ry
¢
=1
&
o
H
=5
=
el
43
o
[ ]
O
-+
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this Act, unless the context

zwara on differences between
persons arisinrz cut of legal relationship,

whether contractual or not, considered as

commerciz

mzde on C

.y~
.».9'30 .

under the law in force in India@

efter the 11th day of Gctober~

>

(a) in pursuznce of an agre:e..xerOz writing
aroitration to '-.':hi"l@ Convention

set ferth in the Sc@ € agpplies, and

fer

(b) in cne of such gtories as the

Central (;:m'ent, being satisfied

reclp@al provisions have been
-@g, by nctification in the

Gi’x;‘@al Gazette, declare to be terri-
)

€S to whicli the said Convention

&pl% eS."

{0gTe 1s no disputc that United Kingdom is one of the

countries which has been notified, The definition of

tien, the award must s

will =aow that in order to Zall within

3

&1

tisfy certain reguire-

irstly, it nust be zn award on differences

ng wno have legzl relztionship with one

Lzticnehips may be contractual or not,

the legel relationship must be considered
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~

581y, The awerd nust be in pursuance

ol an agreement In writing for zrbitration to which the
dew York Convention epplies, The definition will show
that when it referred to "legal relationship ‘:2>COnsider-
€d as commercial under the law in feree i dia", it

was intended to give efifect to the de:ési’ on in the
Convention that the legal relations(ij) st be consider-

€l 28 commerciel uvnder the -at:/Ql:;w ol the State
making the declarziicn and of the zccession
of Indix to the kew York O Q@mon. The declaration

was that the legal 3ﬂi?§mh1p, whether contractual

S is considered as commercial

Therefore, when the Parliament

intengs? 0 give effect to the concept of law of India

comi{Aed Ir the decleration of accession and to the

codeept of neationzl luw of the State making a declara-
h

tion, wnich is the phraseology used in the New York

1 T R - e o ~¥ ] £ 43
. 4T« nalinan gppearing on behalf of the

s hzs contended that when the definition
o foreign award uses the phraseclogy “considered
2s cemmercial unier the lam in force in India™, it

has merely to be ascertained whether a legal relationship

" India
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aw 25 commercial or whether a legal

2rde

{)l

(==

by

1S EC

\rlJ

relatio~ship is recoznised in law as commercial and,
gccording to the learned Counsel, it was not necessary
to enact any particular statute, as ceems to be contem=-

plated by the Zecision in Indian Crganic Chemicals

Ltd.'s case, which would specify or indicate what
legal relationships were to be commercial foz@e
purvoses 0f the 1961 Act, In other words e conten-
tion is that if under the general law f‘ e land, a
pérticulaer relaticnship was consi as commercial
in the normszl sense £ the tery, \en that was enough
to satisfy the mguirament ‘i%% definition of foreign
award. It was argued thagls.uittedly, the tramsaction
in question between gppellants and the respondents
was a trading tra(fir ion in which buying and selling
was involved £ undoubtedly a trading transaction
or a buyin selling transacticn is a commercial
hen, according to the learned Counsel,

usstion was a ' foregin award' which the

19, what is argued before us ky Mr. Kenia and
Mr., S. Ganesh is that when the definition of foreign

award' uses the words "considered as commercial under

the law in force in Indiz", it contamnlates that there is

some provision scmewhere smecificzlly enacted, which
gives some guide lines 23 to which lzgzl relatinnships

India
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are to be consicdered as commercizl. Mr. Xenia's

argument was that there is no =rovisi~n in the Zct

)

is considered as ccwmercizl, nor can this be found
under any other law in force in India. The learned
Counsel corntenced thet though the use of the worb
‘considered’ may not be eguated with the word
‘defining', ultimately while determining th@:o'pe
of the concent of foreign awasrd, it 1-:3u$’come

necessary to £ind whether there is&fnition

lar legal relationshin
hes to ke considered as COWR

204 Mr,., S.Ganesh aééng for the intervener

t legel relaticnshio is ¢

nas further aroued ¢

different from the%;c—c»:-éent transaction which gives
rise to theat Q‘relationshih and if the argument
unsel fnr who anmvellants is accepted
gnectiment or —rovisinn is necessary,

2ally defines or indicetes what legal

{u

1 be considered as commerciz . the

be giving 2ffcct to the words "under the

been invited t> the Azfinitisn of "Indian Law" in gectinsn

3{29)* of the Ceneral Clauses Act and to the cdefinition

of "existing law" in Article 366 (10) p= the Cors titution
=f Indizs. Clause (10) of aArticle 366 of the cnstitution
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rdi

defines "ecxisting law" as meaning any law,

nance, zyce-law, rule or r egulation nassed or made

before the commenccment of this Constitution by any

Legislature, authority or persecn having power to make

such a law,

regul

at

be that

tne

|
-

A

mest be

ket and

o+

1951

in the sale of uc:d

o

=\
—

€

4t
G

ion. Now, the argumznt before us appeaéto

Act

Ordinence, order, hye-law, rule or

the words "conzidered as commercia T
in force in India" would mean t t e law
one within sectisn 2{(29) of §é?§3encLaL Clauses

it must clearly and uneg lly recgard a

particular legal relatisnship é;gﬁ.commercial one and

{3

the said Act wu:<§:; for the purposes of the

cd that there was nothing

alone. It was

which regards a relationship

1te of buvers and s ellers,

between a buyer E eller 2s commercials that it only

regulates th

m

8le Ns::Ze unable to see the relevance of the

n of "existing law" made in Article 366 (10)

Constitution of India which is intended to give

ning of those words which have becn used in the

tution at different placcs. It refers to law

€ provision which must snecifically indicat

ore the commencement of the Constitution. The

is 2 vost-Constitution Act and though it is

TS éeppreciztc the argument that there has to

0

what legzl relationship chould be considered as

<

spod

amnle

al, when the definitisn of foreign award
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used the werds "legsl relationshipe... Cconsidcred as
commcrcial under the law in force in India", any
refcrence to existing law in Article 366(10) of the
Constitution =zopecars to be inonmwsite. Now,

so far as the definition ©of "Indian Law" is concerncd
glso, it is Jifficult to apnrcciztc how that dafinition
is of any assistance to the respondents. & ¥’ in force
in India" contemmnlated by the definition<::>;areign
award cpuld ke Indian law under sectfwé’(zg) of the

- e@tian itself

states that the words m ' , Crdinance, regulae=

Gencral Clauses Act

The fcrence to
he Ccneral Clauses
Act has however, rea(:b othing to do with the contention

which is now sou A::)a be raised on the requirement of the

definition o ign award.

wicth of thce mecaning of
admittedly, 2 trading

and sellingy, which is invalved 4in

covercd Ty COMNErcC.
Commercial® will esan pertaining to commecrce, oHn which
thore can hardly be any disoute. In Black's Law "
- Dictionary, 'commcrcial' is dsfined as “relatcs to
or Is connccteld with trade and traffic or commerce in

general" and it is statcd that 'commercial'is a "genecric

India
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term for m

23.

llan

3
rt

=

]

@

o)

(=

v

€g
therefore,

which is n

ost all asmects of buying and s=llino”.

There is also no dispute that between the

and the recspondcnts in this case thére is a

1 relationship which is contractual, We are,

not concernad with any legal relationship

ot contractual, though we may poin@t

that Mr.Narimen had invited our attentios ﬁ;g75ertﬂin
passagss from Mulla's Contract Act an :-Qa's Sale
of Goods Act which dezl with the qﬁj) pt of @ quasi
caatract and what was argued utg:?bat when the defini-

tisn uses

trectuzl or not", referagc

2 relation

the worls "legal@a ionshivp, whether con-
4

2s intended to he made to

7

ship whicz::> I0 be brought about by the

concept of a cuas<:5>.tract as contemplated by the

principle

embgMEd> in sectinn 70 of the Contract Aot

<2> tract ACt, 9th edition, page 497, quoting

(>0 in Cravcn-Ellis v. Canons, Limited, (1936)

ehéix\
2 K s:§;§3, it i1s observed that "the rendering of
s%f

€s undcr a vold egreement is a2 typical situation

1geding to a guasi-contractual remedy", In that

L
]

zcisicn G

1

reer L.J. hes mut the propositizn thus at

In my judgement, the skligatisn to Py

sonable remunceratisn £ar the work

H
(0]
]

&

r

done when there is no binding contract
between thc parties is imposed by a rule

of law, and not by an infer-nce of fact
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servicss or wonds. It is one of the
cascs referred to in bb~ks on cone
tracrs as obligatisns arising cuaosi ex
contractu, of which a well “nown

instance is a claim based =n monay 0

24. irw, when thc dcfinition of f CQ awarg
refers to "legal relationshi» ... cc@%@d as
cormmercial under the 1&w in f::rr@&'n\India" we canrot
averlook thec fact that the 19 %{ was intended to

give cffect to the New YDZQ fvention. The New Voark

had and received,™

the natisnal law and the
ceclaration of accsgeida/ to the Ncw York Cvention by
Indi=s made r-—.fer%g t® the law of India. N-w, the

words "nati-rg aw" or "thc law of India" nn doubt

will "c:‘-:e-'Lk particular statute, but these

guch wide imwport that thev will enveclope

the @Wjre body of laws which are effective or operative
i:‘li‘*. Indeed when the statute uses the words "law
*

n force in Indiz", such use of words <o 1d naever have

contemelated 2 refrrence to anvy marticoular law and

while it may in a given czse in the context refere to
& law on that marticular suk ject, gencrclly such words
&re usec when refrrenee is —ade +> the Jecncral body of

lawe operative in India. We have repentedly asked

the lecarmed Coumscl for the intervconer and the respondents

, India
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of provision they contem—lated when they argued that
there has to ke a law which deals with contractual legal
relatiznshivs and declzres chem to ke commercial. wé
were, however, unable to e€licit any satisfactnry answer.
With severel kinds of transactions which may be con-

sidered as commercial on the facts of each case, it is

obvinus thet when the Parliament rcferred & <E§>leqal
:Eh

relatiosnship considered as commercial un € law in
force in Iadiz, it hed in mind the al brdy of laws
with reference tc which the ﬂarurc<:> transacti~n

an clearly did not

; , s=2cia wnt Jdealing with a commer-
cial tramsaction as suc“wéxly for the »Hurmoses of the
1961 Act. While it m ‘géstrue thet a legal relationship
may nct he ecquat (:g;:g the antecedent transac:tion which
creates that<2?457r latisonship, it is difficult for us
£2 anp:eci<E:> ow for the purposes of ascertaining the
nature grN\elatiznship we can exclude from consideration

the xre of the Spransaetion fros whic: the relatio N

Y cr.cvt ¢f which Uhe relsiioasihiir is crested. Ii the
tronsactizn hetwecen the partics is one which part takes

of ccmmerce or which is in the nature of commerce, then?,
inevitgbly the relationship btetween the parties to the
contact or parties to the transaction will be clearly

a commercial relationship., Th2 nature of the relationship
will depend cn the nature of the transaction and whether
tne nature of the transaction is comuercial or not will

re £0 cte dzatermined with reference generally to the law
in force in the country inclusive of what the learned
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1

oy
-

adge, wio decided the Indisn Creanic Chemicals Ltd.'s

.

case referred to as an operative legal principle in
force in India. The mere use cf the word 'under®

preceding the words "law in force in India" would not,
in our view, necesssgrily mzan that you have to find 2z
statutory provisicn or a provisicon of law which specifi-

cally dezls with the subject of particular lega :lation-
(=]

ship being commerciszl in nature. Q.

Sth N ner 1981
24, It is no doubt true that the @ £ the
word 'under' in a2 given case mzay \’ere a reference
to a particular provision ol Q%ut the eaning of
the word 'under"' glso is " rling to". (See Black's

=t

awv Diczicnar".) If ’C"O rd "under' is construed in

he sense of meanin-ﬂ@ccording to the law of India™ or
"according to th éﬂ'in force in India" or in the sense
of a legal re@%ship being regarded as commercial by

India, such a construction cannot

words used in section 2 or that any
is welng ignored. It is not,

to refer to the two deeisions of the

Yamell V. arbindz Sose, X.I.R. 1352 S.C. 369,
in which the Supreme Court hgs held that it is not a
sound princirle of construction to brush aside words in

a Statute as being inapposite if they can have appropriate

e

licatica in circumztances conceivably within the

(¢

ap

g 5]
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entemplation of the statute, and the decision in

12dur Sineh v. State of Vindhvs Pradesh, A.I.R.

h
1983 §.C.324, in which the Supreme Court pointed out
that it is incumbent cn the Court to avoid a construc-
ticn, if rezsonably permissible on the larguage, which

would render a part of a statute devoid of any meaning
or zpplication. 0

254 Mr. Nariman has brought to our n@:e two

» n N
Distr%ourt in which

the sane Phraseology used in the,? fork Convention
,é* e

ffect to that

decigions cof the United State

n

in the American statute gi

fu
3
[&R
=

Convention was construed. :@;e been supplied with

a photostat extract froA\® Federal Supplement,

<1
O
=
5

e 356, containi a e Jjudgement in the case of

Tho Tslond Terri oEv Jof Curaczo v. Sglitron Devices,
Inc. given by@ United States Distriet Court on 1l4th
Februsry 19@ The dispute in that case was between the

I Curacao and Solitron Devices Inc., which

Aufccturer in the United Statcs, and one of the
lons was that the award given by the Arbitrators
ao did net arise out of "legal relationship".,..

wilch is considered as commereial including a transaction,

i

agrecment described in section 2 of the
relevant stztute and thus did not £5l1l under tre
1

Convention. The dispute nad srisen out of an agreement

between Curacaoc znd the Seclitron Devices Inc. under
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which Curacao had agreed to construct factory’ buildings

in Curazcao

factories
electroni

12 months

Danul'acturing industries were such as to pr%czés

€mploymen

I

c

t

at the expense of Curacao and in those
olitron Devices Inc. had agreed to put its

Danulacturing industry into operaticn within

o the delivery of the larger building and the

for azt least 3000 persons bor e

Netherlands Antilles. The objection to<:;k award

ralsed on behalf of Solitron Coie ij ’atived in the

Tollowing words:-

a

1) 2T the aw

'legal relat28£shln ++ Which is considered

mn

"(8) :;o"ihon@ (Memo, pp. 10,

d not arise out of a

including g transaction,

e

cont U¢;grce lent described in section 2

o)

F

.QQE'title eves! (9 U.S.C. 5§ 202) and thus
-+
B <

flot fall under the Convention (9 U.S.C.
202). The reference to Section 2 in to

any zeritime transaction or a contract

evidencing a transaction involving commerce'.

The Convention, which is enforced by

rapter 2 of Title 9 of the Code, was adopted

n 1288 by the United llations Cecnference on

-

nternational Commercial Arbitrztion., It

Was provided that each 'Contracting State!

(and both the United States and the
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ecane such) cculd declare

-
o]
cl
oy
@]
H
]
W

»

5
N
n
t

that it would apply the Convention only
to awards arising from 'legal relation-
shipS.... which are considered as
comnercial ....' The United States so

declarcd and 9 U.5.C. § 202 so provi@

Research has developed not to
show what the purpose of the§s§dﬁmercial'
imitation was. e may‘iégz)ally speculate
that it was to exclud‘lgﬁtrimcnial and

(=]

other domestic re S awards, political

awards, and th;s ke, i
Judg@@ any test, however, the

ccntragi:g_ January 12, 1968 secms clearly
to omrerelal'. It has been said in
.l¥1 connection (Quigley, Convention on

Forelgn irbitral dwards, 58 A.B.A.J. 821,

Q/ 2823 (1972)): ™ In the cnse of the United
§ ' 1

States reservetion it seems clear that the
full scope of 'commerce'! and 'foreign

cemneree!, as thosc terms have been broadly
intcrpreted, is svailable for arbitral

agreements and awards.™

The United States Court thus pointed out thot the

agreenent opstween the parties was clearly commercial
and that the word 'commercinl' was FUT In order to
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exclude matrimonial and other domestic relations awards,
pclitical awards and the like. The other decision is
also of the United States District Court, South

istrict of Tew York =nd the extract is taken out of
the Year Book of Commercial Arbitration, Volume 5,

1980, page 271l. The dispute in that case was be
two Corporaticns, one from Chile and the oth g:EL
New York, and the Arbitration award was ma@ Chile.
It was held that a dispute arose out 03§E§¢1assic
conrercial relationship 1nvo.f.v1ng& se and sale of

goods by two Corpcrations and, fore, the arbitra-

ck

ion zgreement was within th

Convention. We quote the ¢t below:-
"After referred to Art., II,
para 1 liew York Convention, and

havi erved that the 'United Statcs
Qaajijlltod the scope of Art. II, para 1,
@ adopting the rescrvation that the Convention

applies only to arbitration agreements

‘g?s 'arising out of legal relationsBips ...

‘iss\ which are considered as commercial! .;.

‘:SP\ arts I, para 3", the Court concluded that

the submission agreement provided for

arbitration of the dispute as to the

quality and condition of goods purchased.

Since the disputc arose out of a glpssic

cemmereial relaticnshiv - one involving

the purchase and sale of goods by two
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corporations - the submission agrecement
was an arbitration agreement within the
meaning of the Convention." (Underlining

ours.)

We have zlready pointed ocut above that paragraph 3
of Article I of the New York Convention referfe 4b
"legal relationships ... which are congidfed as
comzerelal under the national law of the State making

such declaraticns.” The United St-fedAWistrict Court

has trhus wnderstood the declarMNo™ to mesn that if

under the cener-] law a rels#t30nshiv can be considered -

as ccrmereial, the Convegtlo¥ of the Recognition and

Enforcement of ToreiznNEFPitral Awards will be attached,

26, “ro. Narihgn/has relied upon the Rules of
the Bombay, Celcttta, Delhi and Madras High Courts
which refex tp commercial causes or suits in support
of hig Arz¥ent that those Rules contenplate that
tragfigalticns vhich are generally understood under the

¥ewdand rot any particular law as commercial causes.

¥e Rules are nore or less identical and we may merely
refer to the Rules of this High Court on the Original

Do

Side where under Rule 228 cormerciagl causes are defined

as follows :-

"Commercial cguses include causes arising

cut of the ordinary transactions of merchants,
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bankers and traders whether of a simple

or complicated nature and amongst others,
causes relating to the construction of
mercantile documents, export or import

or merchandise, affreightment, carriage
of gocds by land, insurance, banking a:@
nercantile agency and mercantile us@.
Sults relating to infringement of @de
marks, patents and designs a éing of

actions shall be t*eated,<\ ercial

causes,
Suits relatls&@purchase and sales
between merch traders on the one

hand and ngfiute€turers on the other hand
in resp B&f goods which are normally
pur and sold by the manufacturers in
e cTdinary course of their business as

manulacturers shall zlso be treated as

s cormercials causes,"

*
@a rence was zlso made to the Commercial Decuments
Evidence Aect, 1989. This Act has a schedule which

eénurerates a lerge number of documents and section 2

ct

hat notwithstanding anything contained in
the Indian Zvidence Act, 1872, statements of faects in

ue or of relevant facts made in any document included

[
n
0

in the Schedule as tc matters usually stated in such

docuzent shgll be themselves relevant facts within the
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meaning of that Act. low, obviously the Rules and the

Act

or

relied upon proceed on the footing that the causes

the documents referred to therein arise out of

commercial transactions. They may give some indication

as

in
the
tic
of
in
cve
is

the

Plia
whi

the

to what are coumercial transactions, but when the

causes or the documents are referred to as Eé‘éé}Cial

the context of the transactions, that nly for
purposes of those Rules or fActs, b fhose defini-

ns will not be of any assistanc@ the purposes
construction of the definitidﬁ:?f "foreign award"

the 1961 ictes It has, ho ¥y to be noted that

n in the Rules and th tzz;Goncerned, the definition

based only on the Tal concept of commerce under

general law of and.,

No <Eoming to the decision of Mrudul Jey

dnlkmh&:. has followed in the judgement which is
t-matter of the appeal, it is impossible to
Y infirnity with that part of the judgment of

learned Judge which describes what generally

B
wil
*
~\‘Sslic::.".'zr‘;:c*cial relationship means. After making a reference

the

fol

the 1937 Act and the 1951 Aet and pointing out that
trovisions of these lcts were calculated and designed
subservs the cause of Laéilitating international trade
romotion thereof, the learned Judge observed as

F
lcws in paragrapzh 39: =
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"An expression ocecurring in such
statutes, therefore, must receive,
consistent with its literal and grane
matical sense, a liberal construction.

I, thercfore, take the view that the
concept of commercial relationship in,

Ss 2 of the 1961 Act takes within {ts
ambit 211 reclationships which _ ahls6

out of or are ancillary and-{ncldcntal

to the business dealingg Between

citizens of two Statag.Tho concept

taxes within its A0¥0 /211 legal relatione-
shlps pertainigg\to the intcrnational
trade in all if)s forms between the citizens

sernse off ddfferent States,"

The propositicn laid down by the learned Judge cannot
be dispubed. However, when the learncd Judge procceded
to @Optruc the provision in section 2 of the 1961 Act,
he\Clphaslised the ‘use of the words "under the law in

Yorce in dia" and then observed as follows in parae

l\)

Traph 4

o9

"The expression ocecurring in S.2 is
legal relationships, whether contractual

or not, considcred as commerecial under

the law in fopce In Indiz" (emphasis

suppliedl. It, thercfore, follows that
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Page 36 of 43



- 37 -

not only should the relaticnship be
commercial but such a relationship should
be 'considered as commercial under the
law in force in India'. The use of the
word ‘'under' in my opinion, 1s deliberate
and predicates ooverage. It posits a
exveloping an act. In legal parlan

word 'under' connotes 'by virtue @. It
is sometimes also translated %ﬁursuant

to'. The expression 'unci% law’, :
therefore, must mean 'Uy WMrtue of a law

for the time being rce', In other
words, before pr ions of S. 3 can be
invoked, the ment must be an agree-

ment embo E@ a relationship considered

conmer under a provision of law. In

my *o*z, in order to invoke the provi-
s of S. 3 it is not enough to '
&tablish that an agreement is commerciagl-
%Q/ It must also be established that it is
¢ commercial by virtue of 2 provision of

@ law or an operative legal principle in

force in India,!

Later in paragraph 43, vwhen a specific argument was
raised before the learned Judge that it is not necessary
to identify the provisions tnder which a relationship

is considered e commercial and that it was cnough to show

that the rela aticnship is eo camercial as normally
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understood in legal rarlance, the learned Judge

rejected those contentions in the following words:

" I am unable to appreciate the conten-
tions. The guestion is not as to the
import of the word 'commercial®, T
guestion is what effect should b‘i?éven
to the expression 'considered (;;gercial
under the law in force i é:' There is
no running away from &%\ ct that the
comuercial relatio under S. 2 must

be a rclationsh* sidered commercial
under the prgsfg ns of a law in force

in India, nterpretation sought to be
given ‘y ‘¢ learncd comnsel, if accepted,
wi der thc words 'under the law in

4E:>c in India' otiosc. Such an inter-

&
~:S§§;bretation will have to be cschewed."
‘€P§1great respect te the learned Judge, not only are we

i i = appears to us that the observations made by the

* I o -
\SSSFSSMnable to agree with the -~view taxen by him, but

learned Judge that the rélationship must be 'considered

dge
as comrerclal under the provisions of = law (emphgsis
supplicd) in force in India'! secm to run counter to
what the learned Judge himself observod in the earlier

paragraph when hc took the view that the legal relation=

P

ship must be commercial 'by virtue of a provision of
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Page 38 of 43



-39 -

law or z2n overative leral vrinciple in forece in Indis,"

(Emphasis supplied). How, an operative legal principle
in force in India would also be principle flowing from
any law already in force. In any case, it is not
possible for us to accept the construction that the
words "law in force in India" were intended to m€an a
particular law specifically enacted for the~pUrposes

of the precvisions of the 1961 Act.

28, One of the arguments advégncdd by Mr. Kenia

- -~ ) N - ] &
the enactment of such B law was necessary in

ct

was tha
order to avoid any controversyYwith regard to the
construction of the wopdS_ IR section 2 or a contrary

view being taken as/In™he case of Kamani Eneineering

Corporation Jtd. w=Society De Traction Et D¥*Electricite

Societe Mnonymef, 66 Eom. L.R. 758, In that case, the

learned JudgeWas dealing with the contract with a
collabqre®on agrecment for the sale of the lnow-how -
or te¥bical assistance and the question was whether

Suchh a contract created legal relationship considered

8S ccmmercizl under the law in force in India gnd the

o7
Cy

learre w tooiz the viesw that the contract was of

£
o
L

Bl

a professional character and did not involve any
business or commerce at all, No cther facts zbout

are avallable from the judgement and

the contract was held to be not a commercial contrast
because it was more like a retainer or contract

that 1s made Dbetween a solicitor, a counsel and an
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advocate on the one hand and a client cn the other,

We are not called upon in this case to go into the
correctness of the view of the learned single Judge,
but it is difrficult for us to accept the argument that

!

in order to avoid any controversy about the determinag-
ticn orf the question as to whether a particular legal
relationship is commercial or not, it was neQ:.. Ty

to make a statutory provision enumerating@ legal

relationship, F .

2%, We have no doubt that .\ontrzzct in the
instant case, which was for @%&10 and purchase

of a commodity; was clca avcontraet which brought
about legal relstions Which was commereizl in nature-
under the Indian l@

N

30. ThG pondents have filed cross-objections
which h w{beon argued by the learrned Counscl for the
1\%3. One of the arguments was t':at no copies

resp
of Q/*-ETA Contract No.110 having been given to the

conterntion, The contract, which ig admittedly signed by
the respondents, clearly makes a reforcnce to the
GAFTA Contrzct No.l119, Mot cialy that, the parties

have agrecd to delcte a particular clause from the
GAFTA agreement. When the respondents have signed

this agreement and have specifiecally a.rced that .one

O the parts of the CGAFTA agreement must be deleted, it
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is difficult to accept the statement that they were not
aware of the terms of the GAFTA agreement. Whether
they were in possession of the GAFTA agreement or not
is hardly relevant for the determination of the question -
as to whether the original agreement was binding and
once the original agreement was binding, the ‘gg)s of
the CGAFTA agrecement, which were incorpor would
automatically bind the respondents. ‘i?s‘

O
3l. It was then contended t™under the terms
of the GArTA agreezent, art‘“fésélly a provision was
made with regard to demicil d according to that
term, the arbitration ment must be "deemed to have
been made in Engl <:>the buyers and sellers and to
have‘ been perfox\‘ggghere and any correspondence with
reference t ¢ offer, the acceptance, the place of

appointrnnﬁ\ otherwise notwithstanding, the Courts

Hy

o

cigsséﬁy be, shall, except for the purpose of enforcing

En or Arbitrators appointed in England, as the

award made in pursuance of the clause herecof, have
* 5
$

xclusive jurisdiction over all disputes which may
arise unéer thic contract®. The argument was that in
view of this clause relating to domicile, the award
ceased to be a forelgn award. The arsument must be
rejected I1n view of the definition of foreign award in
section 2 of the A4ct which is a conplete answer tc this

contention and we need not elaborate on this any further,

(9]
o

. -T was alco argued before us that the India
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modification of the award made by the Arbitrators at

the instance of the appellants by their letter dated

27th October 1277 was without authority. It is difficult
Tfor us to see how the respondents can make any grievance
with regard to this modification whereby thier._liability
has been reduced. The original award of the gzéLators
required the respondents to pay the danmag <:Z-.

£ 12,000/~. According to the appllcantfs§xhe actual
amount should have come to .£ 11, '&z:>and they, therefore,
wrote to the Arbitrators on 27t &tober 1977 and

accordingly, the award was egt?fied and the ligbility

was reduced by £ t which the respondents
cannot make any grieij)E

C)

33. In t w which we have taken, the appeal

filed by ng-llantv must be allowed and the cross-

objectio‘?iflled by the respondents must be rejected.
~QSS§y, the appeal is allowed, cross-objections are

PQéFsi ed and the order of the trial Court is set aslde.

t* is ordered that the award of Arbitratcrs dated
‘JSPS oth November 1977 be filed and it is held that

~153\ the zppellants-plaintifs arc cntitled to a decree in
terms of the Award for . £ 11,750/~ on account of damages
end U.S. Dollars 4,812,50 on account of dead freignht
and they are also entitled to interest at 8% p.a. from
27th April 1877 to 3Jth November 1977, The appellants
will be entitled to the costs of thisz appeal as well
as the petition in the trial Court from the respondents. .
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There will be no order as to costs of the cross-

objections. 20

34, Leave to appeal to Supreme Cq%asked for
by the respondents is rejected. \O

&

3e The decree will no executed for a

period of six weeks from N& .

S
\@O
Q.
R
&
&
Q
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