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Michael Golodetz v. Serajuddin & Co., (1964) 1 SCR 19: AIR 1963 SC 1044, relird on

(d) The respondent is not motivated by any principle to have the
decision of the foreign arbitral tribunal at Paris but the principal object of the
respondent is merely to make it more difficult, if not impossible, for the
appellant to assert the claim. (Paras 26 and 29)

Michaal Golodelz v- Serajuddin & Co., (1964) 1 SCR 19: AIR 1963 SC 1044 ; The Fehmarn (I),
(1957) 2 All ER 707 and The Fehmarn (1), (1958) 1 All ER 333, relied on

84
//WO Tractorsexport, Moscow v. M|s. Tarapore & Co., (1969) 8 SCC 562 : (1970) 9 SCR 53 and

The sum total of all these well established circumstances clearly indicate
that this was a suit in which ‘when discretion is exercised on well settled
judicial considerations no court would grant stay and the stay has_to b€

refused. (Para'29)

(2) Itis true that where the trial Court has a discretion in the, matter,
the appellate Court would not ordinarily substitute its discretion,in place of
the discretion exercised by the trial Court. But, where the trial Court
ignoring the relevant evidence, side-tracking the approach to-be adopted in

the matter and overlooking various relevant consideratiofs, »has exercised its
discretion one way, the appellate Court keeping if view the fundamental

principle can and ought to interfere because when <t is\saidl that a_matter is

within the discretion of the court it is to be exereised according to well
established judicial principles, according to reasgrand fair play, and not
according to whim and caprice. ‘Discrefiont, \Wwhen applied to a court of
justice, means sound discretion guided by.Jaw. 1t must be governed by rule.
It must not be arbitrary, vague, and faficiful, But legal and regular. (Para 20)

Crams ox STATUTE Law, th Ed., p. 273 and Rl Wilkes, (1770) 4 Burr 2527, relied om

In the present case the HighCourt completely misdirected itself while
examining the question of gr:mzi‘ng:-.discretionary relief one way or the other.
It failed to exercise the disgtetipmon sound judicial principles and instead was
carried away by the consideratibns wholly extrancous and irrelevant. It was,

therefore, a proper case of Weeerfevence by the Supreme Court. . (Para 30)

Arbitration ((Protocol and Convention) Act, 1937 (6 of 1937) —
Section 3 — Applicability — Besides existence of an agreement bet-
ween the jparties as envisaged in the First Schedule, held, existence
of a subrhisgion pursuant to that agreement is essential for attracting
Section:3.— On facts, there being no such submission, held, applica-
tioniunder Section 3 for stay of suit cannot be entertained — Foreign
Awards, (Recognition and Enforcement) Act, 1961 (45 of 1961),
Section 3 — Is in pari materia with Section 3 of 1937 Act

(Paras 32 and 33)

\W|O Tractoroexport, Moscow v. M/s. Tarapere & Co., (1970) 3 SCR 51: (1969) 3 SCC 562,
Sfollowad

Practice and Procedure — Supreme Court’s interference with
finding of fact recorded by High Court when called for — Constitution
of India, Article 133(1)(c)

Held :

A finding of fact recorded by the High Court overlooking the incontro-
vertible evidence which points to the contrary and, therefore, utterly
unsustainable cannot come in the way of the Supreme Court reaching 2
correct conclusion on facts and the examination of the evidence by the Court
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cannot be impeded by a mere submission that the court does not interfere
with finding of [act.

(Para 17)

b Arbitration Act, 1940 (10 of 1940) — Section 34 — If applies where
arbitration agreement provides for referring disputes to a foreign
arbitral court — Not decided f ¥ (Para 34)
R-M/5046/C

The Judgment of the Court was delivered by

Desai, J.—Protracted, time-consuming, exasperating and atrociously
expensive court trials impelled an alternative mode of resolution of disputes
between the partics : arbitrate — don’t litigate. Arbitration being a mode
of resolution of disputes by a judge of the choice of the partiess was
considered preferable to adjudication of disputes by court. 1f expeditious,
less expensive resolution of disputes by a judge of the choice of'the parties
was the consummation devoutly to be wished through arbitration, nxp‘e'rience
shows and this case illustrates that the hope is wholly Jelied bicause in
the words of Edmond Davis, J. in Price v. Milner, these/inay, be disastrous
proceedings. '

2. A petty labour contractor in search of itsJabour charges in a
paltry amount of Rs. 4,25,343:00 from a gidne Jorcign enginecring and
construction company which had undertakeny o réet a thermal power station
at Barauni in Bihar State under a coptrigt dated February 27, 1960, with
Bihar State Electricity Board, filed a suit in the year 1963 which stands
| stayed without the slightest progress for”the last'17 years and with end
| nowhere in sight. Plaintifl (appellant herein), a private limited company,
' a labour contractor, entered Sinfo=a subcontract for erecting two complete

radiation type steam boilery as pam of Thermal Power Station at Barauni,
! with the defendant Investlmport, a Yugoslavia based company which in
turn had entered intoga eantract with the Bihar State Electricity Board for
| setiing up the power station. Plaintiff-subcontractor, pursuant to the sub-
I contract dated July. N0, 1961, had to supply skilled labour, unskilled labour
i and apprentige/labour, to carry out the erection work and incidentally to do

other thiggg."jn'ouid‘ed in the subcontract. The contract also provided for
emploqiné’! extra labour force as well as carrying out extra stipulated job
for imstallagon, substantial alteration of design etc. as and when desired and
dmr.‘dtv& by the principal contractor, respondent herein.  In carrying out
authe work undertaken under the subcontract, the plaintiff claims that it
4. \carried out some cxtra work for which it was entitled to recover Rs. 70,000
. Yrom the respondent. There were also other claims made by the appellant
which wete not satisfied or met with by the respondent with the result that
the appellant filed suit No. 1359 of 1963 on the original side of the High
Court at Calcutta on August 1, 1963, to recover Rs. 4,25,343°00 from the
respondent.  The split up of the total claim has been sct out in the parti-

1. (1966) 1| WLR 1235
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culars appended to para 16 of the plaint. The appellant also annexed
subcontract between the appellant and the respondent as Annexure ‘A’ to
the plaint. On August 2, 1963, on a notice of motion taken out by the
appellant, a learncd Single Judge of the High Court granted an ad interim

. ex parte injunction restraining the respondent from withdrawing the money

due to it from the Bihar State Electricity Board.

3. Pursuant to service of notice of motion taken out by the appellant,
on August 8, 1963, the respondent appeared through one Ilija KostantngVic,
Manager of the respondent-company posted at its office at 36 (Gangsh
Chandra Avenue, Calcutta, and moved an application purperting “t be
under Section 151 of the Code of Civil Procedure, contending, fntég alia, that

the subcontract between the appellant and the respondeat.intorporatcs an -

agreement to refer all the disputes arising out of the subgbntract to arbitra-
tion and, therefore, the suit should be stayed. Th&@lanse spelling out
agreement to refer disputes to arbitration was repegduged” in the petition.
It reads as under :

; r Any mutual disputes should be scutled™in\mutual agreement, how-
ever, should they fail to reach an agreement in the way, hoth coatracting
parties accept the jurisdiction of (h@“Arbittation by the International
Chamber of Commerce in Parig with application of Yugoslav materials

{:nd economical law. ‘

4. After setting out the background of dispulea; between the parties, it

was alleged in the petitiop! {oristay that in the circumstances set out in the
petition, disputes and differtncesfarose between the appellant and the respond-
ent out of or in respect of afd/or relating to the subcontract dated July 10,
1961, and in view of the subsisting agreement to refer disputes or differences
arising under or_ outshf the subcontract between the parties to arbitration,
the suit filed by thetappellant should be stayed. It was also averred that
if the provisiond ofArbitration Act did not apply the court should in exercise
of its inhepentyisdiction njunct the plaintifi-appellant from proceeding
with the shit instituted by it. There were further averments praying for
vac&iqé‘ad' interim injunction granted by the High Court which are no

o \ & i i .
morg \relevant.  The respondent annexed to the peution for stay the sub-

Geontract between the parties dated July 10, 1961, as also some correspondence

p > s
“ that had ensued between the partics,

5. Appelliant filed o conmner-attidavit sworn by one Bhikhubhai Gouri-
shankar Joshn who described hinsclt as principal officer and  constitated
attes o of the appellant-company controverting the averments made by the
vesposidont e the pedtion seehing stay of the suit, The principal contention
tuhen m the counterathidavit was that there was wo - concluded  agrecment
between the parwes o refvr all the disputes arising out of the subcontract
to arbitration as contended for and on beball of the respondent. To sub-
stantiate thiy contention letter dated Jaly 10, 1961, the very date on which
the subcontract was entered into between the appellant and the respondent,

e
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sent by the Managing Director of the appellant-company as also a telegram
sent by the same person on July 13, 1961, were annexed to the counter-

affidavit.

6. Ilija Kostantinovic, Manager of the respondent-company at Calcutta
filed an affidavit in rejoinder in which there are certain averments which go
to the root of the matter and, therefore, they may better be extracted here.

They read as under :

5. With reference to the allegations contained in paragraph 4 of
the said affidavit, 1 reiterate the statements contained in para-
graphs 3 and 4 of the petition and 1 deny all allegations, which
are contrary thereto and/or inconsistent therewith.

6. With further reference to the allegations contained in paragra,pfi'&
i of the said affidavit, I say that after entering into the comract
dated July 10, 1961, and after exccuting the same, the rﬁp(il‘\‘dxmt
purported to send a letter (o the petitioner ser-kirq’in modify
andfor delete the arbitration clause contained ing thé, contract
dated July 10, 1961, and also purported to segid avcable to the
petitioner. The petitioner never agreed to the_madification and/
or deletion of the arbitration clause as gomtaificd in the said

contract or to the alleged arbitration clausé stigpested by the
respondent.

7. The petition for stay was set down (for \cecording cvidence. One
Panich Stojan son of Nikola Panich, Prejeet Manager, Barauni Thermal
Project, an employee of the respﬂﬂdcn!;&mpiﬂy was examined on behalf

of the respondent. No oral cvidence waa;

Gffered;on behalf of the appellant.
The learned Single Judge by his order'dated January 10, 1964, granted the
petition of the respondent and\stayed further proceedings in the suit filed
by the appellant. The Ieam'ga,jud‘_ge also vacated the ad interim  injunction

granted in favour of the appellant.

8. The appellant prefefred two appeals being Civil Appeal 110 of 1964
against (1e order of\ thé\learned Single Judge granting stay of the suit of the
appellant and Civil Appeal 111 of 1964 against the order dated February 6,
1964, vac:?@f;lg"“!kc interim injunction granted in favour of the appellant.
A Divisim‘ﬁ_r':ch of the High Court disposed of hoth the appeals by a
commeén=judgment dated December 1, 1965, dismissing both the appeals.
While didwmissing the appeals the Division Bench held that there was a valid
;‘.Mnﬁ arbitration agrecment between the partics and it was binding on

4 . .
* | batia the partics. It was also held that the claims made by the appellant in
“the suit arose out of the subcontract which included arbitration agreement

and, therefore, the plaintiff must be bound by the bargain undertaken by
him. The contention of the appellant that cven if there was a subsisting
arbitration agreement, in the facts and circumstances of the case discretionary
relief of granting stay of suit would cause irreparable hardship and deny
justice to the appellant was negatived.
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9. Appellant then moved an application for a certificate under Arti-
cle 133(1)(¢) of the Constitution. The High Court was of the opinion that
the appeals did involve substantial questions of law and the case was a fiL
one for appeal to the Supreme Court and accordingly granted a certificate
under Article 133(1)(c). Appellant accordingly preferred these two appedls
by certificate. ‘

10. At the commencement of hearing of the appeals Mr. P. K Chatter-
jee, learned counsel who appeared for the appellant stated that by, passage
of time the praycer for injunction restraining the respondent from, recovering
its claim from Bihar State Electricity Board had becomie infructuous and
accordingly Civil Appeal 2408 of 1968 which was against “the ‘order vacating
ad interim injunction granted by the High Courg Sid-the dismissal of the
appeal against that order was not pressed. Therefgrey Civil Appeal 2408 of
1968 would stand dismissed as having not been presseds

11. Mr. Chatterjee in support of Civil Appeal 2407 of 1968 canvassed
four contentions before us. They are:

1. There is no concluded arbitration agreement between the parties
to refer the disputes arising ofit ofythe subcontract dated July 10, 1961,
to arbitration and, thercford, the suit cannot be stayed ;

2. Alternatively, gvenif (Be court comes to the conclusion that
there is such a subsisting arbitration agreement between the parties,
prayer for stay having Been made under Section 151 of the Code of
Civil Procedure @nd/ar under Section 34 of the Arbitration Act, 1940,
read with Sccueni3l, CPC, the court should not enforce it in its
discretionary “jurisdiction in the facts and circumstances of the case as
it would result in miscarriage of justice ;

3, awicw ol the provisions contained in Arbiwation (Protocol
and(Cgnvention) Act, [937, the court could not invoke its inherent
jufigdiction undor Section 151, CPC and the special Act would not
a@ssist the respondent because the present case is not covered by the
previsions of the Act;

4. 'This being a foreign arbitration, Section 34 of the Arbitration
Act, 1940, s not .-n!.rar:u-d and the court would have no jurisdiction
to grant stay of the suit filed by the appellant.

12. T'he first contention, is that there is no concluded arbitration agree-
ment between the parties to refer the disputes arising out of the subcontract
dated July 10, 1961, to arbitration and in the absence of a mutually agreed
arbitration agreement, the respondent is not entitled to a stay of the suit
filed by the appellant vither under Section 34 of the Arbitration Act or
under Section 34 read with 'Section 151 of the Code of Civil Procedure.
Undoubtedly, subcontract marked Fx. A has been signed  both by the
Managing Director of the appellant-company and by one Mr. Petrovije on
behall of the respondent-company. Third paragraph of Article 12 of
subcontract Ex. A recites an arbitration agrecment.  The provision is for a
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reference of disputes arising out of the subcontract to.form'gn arbitral tri-
bunal, namely, the International Chamber of Commerce in Papis. Such

13. To recall, subcontract Ex. Awas signed by the parties in Belgrade
on July 10, 1961. Managing “Director of the appellant was in Belgrade on
that day. On that very day Managing Director sent a letter from Belgrade
itself addressed to the respondent at Belgrade, relevanc portion of which
may be extracted : ) July 10, 1961

I have signed the contract of Barauni Thermal Power Station work
with you.

I have objected to the clause of arbitration put in there in agree-
ment éwhich”was deleted from our revised draft of agreement sent to
you in ‘ddydnce.

Arbitration clause will be acceptable to us if only arbitration js to
be done in India, according to the rules and regulations and procedure
of our country.

This letter was handed in o the respondent on the same day on which
Ex. A was signed and accepted by the partics and it would imply that it
must be soon after the signing ceremony was over. Further, the Managing
Director of the appellant immediately on landing in Bombay on July 13, 1961,
sent a cable to the respondent which reads as under :

Reached safely Bombay (stop) Reference to our letter of July 10,
1961 regarding Arbitration clause to be-deleted from the contract
document.

Three things emerge from a conjoint reading of the letter and the cable
that before subcontract Ex. A was signed by the parties at Belgrade, 2
draft of the intended subcontract was sent by the respondent to the appellant
for its approval and the Managing Director of the appellant had raised a
limited objection to the arbitration clause. On behalf of the appellant it
was suggested that there would be no objection to the arbitration clause of
arbitration was to be dune in India. But  as the original drafi submitted
on behalf of the respondent suggested arbitration by a foreign arbitral tri.
bunal stationed in Pans, the same was objected 10 on behalf of the appeilant

il
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sud its amsendment was sought. Undoubtrdly, Managing Directoe of apped
lam signed Ex. A which incorporatrd the arbitravom agrrefmnt as entracted

beresnbefore.  But the letter referred to hereim was handed in presumably

soom after the signing ceremony of subcvatract Ea. A was over and was
followed by the cable which not oaly referred to letter dated July 10, 1961,
but also reiterated and repeated the objection to the arbitration clause.

14. At one stage of the proceeding the respondent adopted a positon
that neither the letter nor the cable were received by it and they aig'not
genuine documents. The appellant Bench®of the High Court held that \the
letter and the cable were not received by the respondent. This conclusion
is not only contrary to evidence on record but s reached in utter disrégard

of the admision of the Manager of the respondent.  [lifa Kostantinovir, *

Manager of the respondent-company stationed at Calcutta /filed ‘an affidavit
in rejoinder. The admissions are spelt out in paragraphs 8 and 8 of the
affidavit which are extracted hereinabove. In para 6t is in terms admitied
that the appellant purported to send a letter to the respondent seeking to
modify and/or delete the arbitration cause contained in the contract dated
July 10, 1961, and also purported to send 4 telegram to the respondent.
He further proceeded to state that the respofident never agreed to the
modification andfor deletion of the arbitration clause. This unambiguous
admission unmistakably shows that the letter and the cable were recuived by
the respondent. Of course, agdin at a later stage when Panich Stojan,
Project Manager of the respondent entered the witness-box 1o give evidence
in support of the application for stay he was asked at question No. 13 whether
he had any knowledge about the letter sent Ly the appellant on July 10, 1961,
relating to the arbitfation clause contained in the agreement. The answer
was that the deponent had not received any letter in his department. To
question No. 16 about the cable, the answer was that the respondent had
not received, any cable also. In cross-examination when he was confronted
with the avérments in paragraph 6 of the affidavit of Ilija Kostantinovic, a
nebulous.ahswer was given that Mr. Kostantinovic must have replied to
the detter and the telegram. And he admitted that Mr. Kostantinovic was
the 'Mandger of the branch office of the respondent-company at Calcutta.
Now, “one employee, viz., the Manager of the respondent-company stationed
at Calcutta in terms admitted the receipt of the letter and the cable while
(he witness who claitned to be present at the signing ceremony of the subcon-
tract Ex. A was emphatic that the cable and the letter were not received and
gave an explanation. with regard to the averments of the affidavit which
only show that the truth was otherwise. In the face of uncontroverted and
unambiguous admission in the affidavit of the Manager of the respondent-
company one can without fear of contradiction assert that the letter and the

cable were received by the respondent.  The letter and the cable would show

that the arbitration agreement to refer disputes to a foreign arbitral tribunal
in the draft was not acceptable to the appellant though the other terms were
acceptable. The appellant repudiated the arbitration agreement soon after

. i gt B = T P = SRy o )
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the agrecment was signed when the Managing Director of the appellant was
in Belgrade and took the fullow up action by sending a cable reiterating and
repeating the objection immediately after his return to India.

13. Now, once it is admitted and established that the letter and the
cable were reccived by the respondent, ordinarily if the €ontents of the
letter and cable are not acceptable to respondent, a reply ‘to that effect is
naturally cxpected. Contention is that respondent. accepted the change in
arbitration clause proposed by the appcllant sub siletio coupled "with the
subscquent conduct. It is a fact that the respondent did not write back
saying that if the arbitration agreement was not acceptable {o the appellant
the subwrontract would not be acceptable as arwhole to the respondent. On
the conuary, after a specific objection sonly ‘with regard to arbitration
agreem: it the subcontract Ex. A by the appellant, the respondent allowed
the appellant to proceed further with (the implementation and execution of
the subcoantract, without controverting-what the appellant had stated in the
letter and the cable. This would ‘unmistakably show that the respondent
accepted the alteration as suggested by the appellant in that the arbitration
agreement was deemed to have been deleted from the subcomtract Ex. A.
Add to this the circumstance that a petty labour contractor could not have
been expected to or (was, not likely to agree to arbitration by a foreign
arhitral tribunal stationed in Paris because it would be beyond its reach to
seck relief by arbiteation in a foreign country. -

18. Incidentally it was urged by Mr. Majumdar that even if the court
proceeds on ‘the assumption that the letter and the cable were recrived, it
is not_open_to this Court to lovk into the contents of the letter and the cable
becanse the contents are not proved as the Managing Director of the

appellani-company who is supposed to have signed the letter and the cable
has neither entered the witness-box nor filed his affidavit proving the contents

thereof. Reliance was placed on judah v. Iselyne Skrejibarini Bese®, In that

case a letter and two telegrams were tendered in evidence and it was observed
that the contenes of the letter and the telegram were pot the evidence of the
facts siated therein. The question in that case was whether the testatrix
was 30 seriowsly ill as would resuit in. impairment of her testamentary
capacity. To substaniiate the degree of illness, & letter and two telegrams
written by a murse were tendered in evidence. The question was whether
in the absence of any independent evidence about the testamentary capacity
of the teswatrix the contents of the letter could be utilised (0 prove want of
testamentary capacity. Obviously, in these circumstances the Privy Council
observed that the fuct that a letter and two (ehrgrams were sent by itself
would not prove the truth of the contents of the letter and, therefore, the
vontents of the letter beaning on the question of Lick of testamentary capacity
wouid not be substanuve evidence. Undoubtedly, mere proof of the

2. AIR 1M FC 174: .94, MWN 634 : 26 PLT 29
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handwritng of @ s nment wound et tantamount o proot of s the contevs
1 the lacte stated an the dovument. B the trutn ot the o ors gated 10 4
docune ot is 1 e mere proof of the handwnting ind execunion ot the
document. wonld not furmish evidence of the touth of fie facis or contents
of the doc ument.  The truth or otherwiee of the facte ¢ contents o seated
would have 10 be proved by admusible evidence. 1 v by the evidesieolf
those persons who can vouchsafe for the truth of the facts in sswe.  But in
this case Bhikhubhai Gourishankar Joshi who filed an affidavit on'bchglf of
the appeilant has referred to the averments in the letter and  the vabite.  He
is a principal officer and constituted attorney  of the appellant-company.
Once the receipt of the letter and the cable are admitted _or, proved coupled
with the fact that even after the dispute arose and heforg the suit was filed,
in the correspondence that ensucd between the partics’ the respondent did
not make any overt or covert reference to the arbitration agreement and
utter failure of the respondent to reply to the letter aud the cable controvert-
ing the averments made therein would unmistakably establish the truth of the
averments made in the letter.  What is the'wfféet of averments is a different
question altogether but the averments contained in the letter and the cable
are sausfuctorily proved.

17. 1t was, however, contended that once subcontract Ex. A was
admittedly signed and execdtediby the Managing Director of the appellant-
company, subsequent attempt on behalf of the appellant 1o repudiate
a part of the contrac€would’be of no avail and the court cannot give
effect to it except if thenovatio suggested by the appellant is uncoservedly
accepted and agreed to by the respondent. In the facts ol a given casy
acceptance of assuggestion may be sub silentio reinforced by the subsequent
conduct, True it is that the general rule is that an otfer is not acciy ' «
by meressilence® on the part of the offeree. There may, however n
further’ facts which tuken together with the offeree’s silence constitute an
acceprance!  One such case is where a4 part ol the otler was disputed
at the-ncgotiation stage and the original offeree communicated that fact
1o the offerer showing that he understoud the offer in a particular sense.
‘This communication will probably amount 1o a connter offer in which
case #t may bhe that nere silence of the onginal offerer will constitute
his  acceptance (see Harsaumry's Laws or Exoranp, #th Edn., Vol. 9,
para 251).  Where there is a mistake s to terms of 4 document as in this
case, amendment w the draft was suggested and a counter offer was made,
the signatory to the original contract is not estopped by his signature from
denying that- he intended to make an offer in the terms set out in.the
document. 1o wit, the letter and the cable (ibid., para 295) [t can, therefore,
be stated that where the connact s in a number of parts it is essential
the vahdity of the contract that the contacting party should either  have
assented 10 our taken to have Losented w the same thing in the same sense
or as it is sometimes put, there should be consensus ad idem.  And from this
it follows that . party may be tuken to have assented if he has so conducted

India

Page 9 of 21



e L

RAMJI DAYAWALA AND SONS (P) 1.TD. 0. INVEST tMPORT (Desai, 7.) 93

himself as to be estopped from denying that he has so assented (tbid,
para 288). Even apart from this, it would still.be open to the party
contending novatio to prove that he had not accepted a part of the original
agreement though it has signed the agreément containing that (part, * It
would in this connection Le advantageous to refer to R. v. Fulham, Hémmer-
smith and Kensington Rent Tribunal; ex parte: Jerek®, whercin an aral-agrecment
was entered into between the landlord and a tenant for leasé of ‘unfurnished
premises at a weekly rent of 35s. The landlord subsequently refused to

. grant the tenant possession unless he agreed to hire” his furniture to the

landiord for one year at a rental of £12 and to execute.a document certifying,
inter alia, that the letting was a furnished letting@t a\ rent of 33s. a week.
The tenant signed the document and entered ‘imto possession. Later the
tenant applied to a rent tribunal to fix a reasonable rent for the premises as
an unfurnished dwelling house under. the Landlord and Tenant (Rent
Control) Act, 1949, The tribunal accepted the tenant’s evidence that the
premises were originally let unfufnished and came to the conclusion that
the document signed by the tenant did’not constitute a valid agreement and
did not modify or replace the earlier oral agreement and that the premises
were not bona fide let furnished. ™ The tribunal reduced the reat to 15s. a
weck. On an application by the landlord for an order of certiorari, motion
for certiorari was refused and in so doing the subsequent written agreement
was ignored and ¢the previous oral agreement was accepted as genuine and
binding. It weuld, therefore, be inappropriate to say that because the
appellant has\signed the subcontract, every part of it is accepted by him
even though=tliere is convincing evidence pointing to the contrary. It was,
howevery, said that a subsequent negotiation or a repudiation of part of the
contgadteannot in any manner affect the concluded agreement. Reliance
was \placed on Daoies v. Sweet*, the pertinent observation at page 529 being
as under : ' ’

If there was originally a concluded bargain between the parties,
this could only be got rid of hy either (a) a mutual agreement to call
off the sale, or (b) an agreement for a variation of the terms of the
original contract. The mere fact that there have been negotiations

which prove to be abortive and do not result in an enforceable agreement
does not destroy the original contract : see Perry v. Suffielss Lid.%.

If on the ¢vidence in this case it can be held that the subcontract Ex. A was

. a concluded contract in respect of all clauses of it including the arbitration

agreement, a subsequent repudiation of a pare of it by a party to the contract
cannot affect the concluded agreement. But as clearly pointed out
hercinbefore an amendment was suggested to the draft of the intended
contract and immediately after the signing ceremony a letter pointing out
that that part 1n respect of which amendment was sought and not E .u_-ried
out was not acceptable and it was followed by a cable it would indicate
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that the parties were Dot consentis ad idem with regard to a :-:w.'nble
portion of conmtract and there was thus lack of mutuality on the question of
arbitration agreement. Therefore, the conclusion is inescapable that there
was no concluded arbitration agreement between the parties. The High
Court rejected the contention of the appellant holding that when the
Managing Director of the appellant signed the contract at Belgrade on
July 10, 1961, the subcontract contained the arbitration agrecement and his
signaturc was only less than half an inch away from the arbitration clause
and that he has not cntered the witness-box and offered himself for cross,
examination and that the respondent’s contention that the letter and the
cable were not received appeared to be acceptable. The High Court totally
overlooked and ignored the admission of receipt of letter and ¢able in
paragraph 6 of the affidavit of Ilija Kostantinovic. The High“Court
attached importance to the denial of the receipt of the letter and-she cable

. by Mr. Panich Stojan in his oral evidence and did not attach) importance
to his subsequent admission that Mr. Kostantinovic must hdve replied to
the letter and the cable. Admission, unless explained, furnishes the best
evidence. With respect, the High Court overlooked-the material evidence,
drew impermissible inference and came to the con€lusion which on evidence
we find utterly unsustainable. A finding of fact recorded by the High Court
overlooking the incontrovertible evidence which points to the contrary and,
therefore, utterly unsustainable cannot-come in the way of this Court
reaching a correct conclusion on facts and the examination of the evidence
by this Court cannot be impeded by a mere submission that this Court does
not interfere with finding of fact._ .

18. Assuming we are notfight in reaching the conclusion that there
was no concluded arbitfation ®agreement between the parties and that the
concurrent finding of fact recorded by the learned Single Judge and the
Division Bench of..the High Court in letters patent appeal are binding on
us, we may now,éxamine the contention of law whether in the facts and
circumstances @fhis case the High Court was right in exercising its discretion
in favour of.the réspondent by granting stay of the suit filed by the appellant.

S
- r 4? If the application for stay filed by the respondent purported to be
under~Section 34 of the Arbitration Act, by a catena of decisions it is well
settled that granting of stay of the suit is within the discretion of the court.
The cxpression ‘such authority may make an order staying the proceedings’
clearly indicates that the court has a' discretion whether to grant the stay
and thereby compel the parties to abide by the contract or the court may
refuse to lend its assistance by undertaking to adjudicate the dispute by
refusing the stay. If the application is uader Section 151, CPC, undoubtedly
the court will still have a discretion in exercise of its inherent jurisdiction to
grant stay of the suit or refuse the same but the approach of the court
would be different.  If Section 34 of the Arbitration Act, 1940, is attracted,
ordinarily the approach of the court would be to see that people are held

Ind
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to their ba.rgain. Thercfore, the party  who in breach of  arhiteation
agreement institutes an action before the court, the burden woutd be on
such party 1o prove why the stay should be refused, | On the ather hand, 4f
the application is under Section 151, GPC, invnking?nin-r--m Jurisdic tiun ofthé
court o grant stay, the burden will he on the party sceking stay to establish
facts for exercise of discretion in faivour of such party.  In the prdsent case
respondent who moved an application for stay of suit instiwted by the
appellant founded its request for stay on shifting sands il that at one
stage it was stated that the application was under Section 34 of. the Arbitra-
tion Act, at other stage it was stated that it was under Seetion 151, CPC,
and before us it was stated that it is under Section, 3=oF the Arbitration
(Protocol and  Convention)  Act, 1937, or undes” the Foreign Awards
(Recognition and Enforcement) Act, 1961.  In the \noéfice of motion taken
out for stay of the suit by the respondent it wis stated that the application
purports to be under Section 151, CPC. ‘Thereds no reference to Section 34
of the Arbitration Act, 1940, in the body of the petition or in the affidavit
annexed to the petition.  Oun the contrary )it was stated in para 16 of the
petition that if Arbitration Act,« 1940, does not apply to the arbitration
agreement relied upon by the respondent, the court may in exercise of its
wherent jurisdiction restrain=the, appellant from proceeding with the suit.
I'he learned Single Judge appears to have treated the application to be
under Section 34 of die=Arbitration Act, because in the last paragraph of
his order he has stated{that the Arbitration Act applies even if the arbitration
agreement provideds far reference 1o a foreign arbitral tribunal.  So saying,
stay was granted\wlnch would tmply that the learned Judge treated the
applicavion t(ithedone under Section 34 of the Arbitration Act. While
dealing witlithe contention of the appellant that in view of the fact that
arbitraten\ dagreement refers to arbitration by a foreign arbitral tribunal,
Arbittation Act, 1940, 15 not attracted, the Diviston Bench has assumed as
was done in Afichael Golodeiz v. Seragudidin 8 (n. % that the Arbitration Act,
1930, invests a court in India with authority to stay a legal proceeding
commenced by a party to an agreement against any other party thereto
in respect of any matter agreed to be referred, even when the agreement s
o submit 1t o a foreien arbitral tribonal. Tt further, however, held that
even if Sectuon 34 i not attracted, the court can m exercite of the inherent
jurisdicuon for domg  justice between the partv s, stay further proceeding of
the surt which would :-u.pl) that the court exerened s jurisdiction under
Secnion 151, CPC. Both the courns practicaity overlooked the hasic difference

in the appeoach whoch the com will have to adopt of the application s to be .

weated  under Seoton 38 of the Arhitvration Act, 1740, or one unde
Scetion 151, CPU. I any eveur, as the moton s at the disceretion of the
cowrt snd as both the parties have led evidence, the burden of prool would
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(i#) restrictions on availahility of foreign exchange is a. televant
consideration, a fact of which court can take judicial nntice}; -

(iv) the court should not lend its assistance by granting the stay o

one who insists on arbitration .not as a matter of principiebat
with a view to thwarting, stifling or cthzimﬁng-';hemg;f
. F & wowievs

\ {v) in all cases of arbitration by a fofeign® arbitral tribunai “there 15

always a rider that in case of hardship or !'ﬂultfmwitrul:j
: arbitral -

the country of the party being forced to go to reign

tribunal will protect him.

We would analyse and examine cach otre of ‘. 'thu gjmmt“‘hem‘m

extracted separately and evaluate their cumulative imp;qct on exerclss of
the judicial discretion one way or the other. While %o-doing the observations
of the learned Single Judge and learned Judges of the Division Behch in
granting stay of suit must receive seriqus considenation. ~ ¥

22, When parties by contract ag'rée ti_i.a..:viﬁgq for settlement  of erh'
disputes by a judge of their choice, by proceduire of ;rbitratioﬁ-volgﬂiatﬂy
agreed upon, ordinarily the court must, hold the pattlies to their begain.

or violation of the agreementto re&; dispute  ta: arbitration. approaches the
court, the court would not lénd its assistance to sdch a party and by staying
the suit compel the partylin breach to-abide by its contract. | When the

parties have agreed~to, an arbitration by a forelgn arbitral teibumal the case

for stay would be stronger than if there was & domestic arbitration agreement,
This proceeds on-the asumption that parties hot only seughtand agreed
upon tlie forumfor resolution of dispute but also the faw according to which
the dispute~would be resolved. However, this is not an absolute rule,
Granting or* refusing to grant stay is still a matter within the discretion .of
the ~court. How discretion would be exercised in a given case would: depend
upon, vilrious circumstances.  But to gratit stay of ‘thie suit {4 stilt a “matter

Cwithin the discretion of the court. ] In Bristol Corporation v. John Aird & Ca.?,

Moulton, L. J. observed as under: R : N TR

But, my Lords, it must be remenibered that these arbitration
clauses must be taken to have been Inserted with due regard to-the
existing law of the land, and the law of the land as applicable to: them
is, as I have said, that it does not prevent the parties coming to the
court, but onky gives to the court the power to refuse its assistance in
proper , cases. Therefore, to say that if we refuse to stay an action we
are not carrying out the bargain between the parties does not fairly
describe the position. We are carrying out the bargain betweer the
parties, because that bargaia to substitute for the courts of the land a
domestic . tribunal was a bargain- into which was written, by reason of
the existing legislation, the condition that. it should only be enforced
if the court thought it a proper case for its being so enforced.

In O:tners of Cargo Ex * Athenes”” v. Athenes®, the Court of Appeal affirmed

. 1913 AC 241, 257 8. Llyods' Lot Law R
T, MRS . ) Sirdoge 1922, Vol u.,,...l’aée '3

!W"‘ .
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the extracted passage fron Lord Moultap’s judgment, [n that case(the..

action was brought by the receivers of a part cargo of onios, which gt was
alleged were damaged in course of carriage from Al-codria to Hull, jnd
the President of the Admiralty Division declined 1o stay the afjon, The
Court of Appeal in the appeal at the instaner of the defrndadigeeelined to
interfere with the order refusing the stay on the ground ghat\the Lalance
of convenience amd the substantial advantag.: which le."qu,ﬁtiiTs have by
suing in U. K. (and which they lose by not being: alel 1o ‘procecd in rem
against this ship) and many other wdvantages sl ashin respect of proof
of loss, a matter which any  commercial et Sl wish, should be
decided, if possible. having regard to the evifloerobtained at the time by
inspection of the vessel und so on, and in these\cirgufistances the arbitration
clause in the contract was not given effect 408

23.  Reverting to the cir umstancesy ol upon by the appoliant whi, iy

are likely to inluence the discredon Yo the court, Lhe first submission 1
that the whole of the principal comragtdncluding the subcontract was carried
out in India and the whole af the evidence Loth of the appellant and the
responcent is in India and wargiss a relevant circurstance which must
influence the judicial ¥y, Appellant has itemised his different claims
in the plaint. Broadly stafcd¥ it claims payment for extra work, difference
between agreed chdrges) dnd the revised charges, loss incurred on account
of non-performance ofa/part of the contract by the respondent, ete. In
respect of most Ok, the claims the appeliant will have to exaunine se men
in charge ofQCeli8 work, strength of labour farce supplied by it and (his
evidencepwould certainly be in India. Respondent had set up its office at
Calcu\tt‘i:.‘afld_ this office was functioning even when the suit wits instiluted.,
Log} ng t0" the varicus heads of claim by the appellant and the correspond-
ncew&_gefween the parties prior to the suit it is safe 1o conciude that the

sevidunce of the respondent would also be in India.  Of course, as a remote
\‘p'&'ésibiiity sume highly placed officer may have to be examined by the

Tespundent who :ay be in Yugoslavia. Mr, Majumdar learned counse!
for the respondents, however, urged that the respondent has closed its
office and all the books and relevant documents have been taken to Belgrade
and, therefore, it is now wo late in the day to say that the cvidence of the
responder: - Lo in Incdia. The court is required to consider .the situation
as on tie date of institurion of the suit and unquestionably on the date of
institurion of th.: suit ofii ¢, the respondent at 36, Guuesh Chandra Avenue,
Caleurra, was functionis .= within 7-8 days of the institution of the suit

- responcunt apteared in the suit through [lija Kostantinovic, Munaser of the

respondent stationed at Calcutta,  Neither in the main petiti-u for stay nor
in .'Ju; affidavit in rejoinder it was anywhere stated that the evidence of
the respondent was not Sn Incia, It was, liowever, urged thart nearly a
decade has rolled by and that this Court should take into consideration the
change . Jircumnstances on account of. the passage of time for which
res; sidens s no way responsible.  Reliance was placed on Pasupuleti

e —— s e
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Venkateswariu ~v. Aotor & General Traders®. In that case an action was
brought Ly the landlord for recovering possession of certain premises from the
tenaat.  When the matter was pending in the. High Court, evidence was
tendercd to point out that since the institution of the action in the trial
Court the landlord has recovered another accommodation and that if the
subsequent development is taken into consideration landlord has no present
necd of the accommodation in possession of the  tenant. The High\Court
admitted evidence on this point and tock into consideratioarthenfact that
the jandlord has since the institution of the suit obtained possgssion of another
accommodation and on this finding non-suited the appdh‘nt. An objection
was taken on behalf of the landlord before this Court that ‘the High Court
was in error in taking into consideration subsequemt events and this
contention was negatived. In the very nature of &ctibn, “for eviction on the
ground of personal requirement, the courthias\notonly to be satisfied that
the requirement was present at the date _of\inStitution of the action but
cantinued to exist at time of decree and hassto mould the decree accordingly.
Even if subsequent events as have a Bearipg on the contention canvassed
before the court have to be takén intd consideration, there is no material
on record to show that the respondent lias closed its office at Calcutta and that
the documents and books of \a&&munts which may have to be tendered in
rvidence have been taken 16, Ywgoslavia,  Save this, Mr. Majumdar could
not controvert the fact fhatythe entire evidence both of the appellant and the
respondent which may berelevant for resolution of the dispute invelved in
the suit is in this“equntry, India. In .lthence case® the fact that the
evidence was in T, was considered as a very relevant consideration for
refusal to seay™the suit.  In Michael Golodetz* the fact that all the evidence

of the partivgfvas in India was accepted by this Court as a relevant considera-
tion forgrefusing to stay the suit.

24. The next circumstance relied upon is that the cost of arbitration
v LeOheld at Paris would be so disproportionately high to the amount
N d in the suit that forcing the appellant to go to arbitration would be
diai of justice. This is sell-evident.  The elaim in the suit is Rs. 4,25,343.
Now, just contemiplate taking witnesses and hooks of accounts to Paris for
leading ovidence before the International Chamber of Commerce.  The cost
would «ertainly be disproportionately hich. One need not go into the
inathematical calcufations for this obvious and self-evident propasition.

25 The rext vircumstance relied upon is restriction on availability of
forescn exchange as a relevant consideration. If witnesses are required to
be tahen 1o Pans, if lawyers are 1o be engaged in Paris and if documents
are 1o be sent to Paris, all this would require foreign exchange. Foreiun
exchave is a scarce and contrulled commoditv, It can he obtain~d for
presctibed  purpose. Koth in the case of Mizhael Golodetz™ and in 370 Trac-
tovoeapoart, Moscowe v, Al s, Torcpere & o3, this Court held thar restriction

9. (975 S OCR usB . (19730 L SCC MM 10. {1970 3SCR 93: (1%9) 3 5CC “£2
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26. The next circumstance cavassed is that the court shou'd not lend
its assistance by granting the stay/of the suit to one who insists on arbitration
not as a matter of principle Miwith a view to thwarting, stitling or exhaust-
ing the other side. Respapdynt insists that by staying the suit ~he appeilant
should be forced to go o arbitration if it desires to vindicate its claim, s
this approach dictated by Some principle or was the respondent aware of the
fact that looking g0 the quantum of claim the appeilint wonld ot undertake
the hazardoussand ®xpensive adventure of going to foreign arbitration tribu-
nal stationed aP Paris and that thereby the respondent would be able to
thwart or Wifle” the claim of the appellane? I the relief to be granted is
discrotionary, the approach of each party persuading the court to exercise the
disegetions one way or the other would be a vital and relevant consideration,
The\respondent has anyhow cither to appear before the court in India or a
foreign  arbitral tribunal in Paris.  The respondent is from Yugoslavia.
Apart from this, the respondent has an office at Calentta and the responsible
officer like a Manager was stationed at Calcutta.  The correspondence
between the parties prior to the iustitution of the suit shows that the relevant
‘documents were in India on the basis of which cortain replivs were given by
the respondent to the claims advanced on behalf of the appeilant.  But once
the suit was filed, the respondent insists that arbitration agreement should be
given full effect. Having regard to all dhe civanmstances of the case it
appears crystal clear that the respondent is motivated to seek stay neither to
vindicate any principle nor to hold the appellant to the barzain but to force
the appellant o go Paris incurring disproportionately heavy cost or to give
up the claim.  In Michael Colodetz®® the fact that “arbitration in New York
would procerd ¢x patte was viewed with disfavour and stay was refused.
Similarly, in The Fermarn', the principal abject of the defendant was not to
achieve a trial in Russia but merely make it more difficult to the plaintiff v

11, (1957) 2 All ER 707
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ansert their claim, was emphasised while refusing stay. In such a situatioh
if there are other weighty circumstances which indicate that the court shéuld
not lend its assistance to the respondent by staying the suit, this aspect of the
approach of the respondent wouid reinforce the conclusion.

27.  The next circumstance urged is that even where partig§ haye agreed
to refer a dispute to foreign arbitral tribunal it is always sabject/to a rider
that the agreement is subject to the law of the land, viz./“that™vit does not
prevent the -partics from coming to the court but only gives to the court the
power to refuse its assistance in appropriate cases. And\enforcing the agree-
ment would work hardship or injustice, the court would take it into considera-
tion before holding the parties to their bargain.a Jn The Fehmarn®, a cargo
was loaded at a Russian port by a Russian shipper on board the Fehmarn,
a.ship owned by a German Compuany. The8argo was, by terms of the bill
of iading, shipped in apparent good order and condition and was to be deli-
vered at the port of London in like of dergand condition. The plaintiffs, an
English company, purchased the targe/ind became the holders of the bill of
lading, thereby agrecing to be botnd By its terms, one of which was that all
questions and disputes shodid/bedetermined in the USSR. At the Port of
London the cargo was disfovigedl, uccording to the plaintiff, to be contamina-
ted and the dumag: Waswstrveyed. The plaintiffs issued a writ elaiming
against the defendaafs @gnages for breach of the contract evidenced by the
bill of lading. Teleonly matter for cvidence, so far as the plaintffs’ case
was concernedd thiadid not arise in England was the condition of the goods
when shippedyaw regards which the bill of lading contained the statement
menuune@bgye.  The defendants moved to set aside the writ for want of
Jurisdidtion Non the ground that by the conwract the partics had agreed that
ad digalyy ansing under icshould be judged in the USSR and conten', 1
aitgrmlively that il proceedings should be stayed, Willmer, J. in Admuraay
Rivbion, licld that where there is a4 provision in the conwact providing that
ditputes are 0 be referred w0 a fureign tribunal prima fucie the court will
stay the proceedings instituted in Eingland in breach of such agreement and
will unly ailow thein to proceed when satisfied that it is just and proper to do
so.  That according to the court was the principie.  After further holding
that the matter i in the dicretion of the cuurt, stay wis refused on the
ground that the plainnily weae persons domialed i Eugland, the claim
arose i England, the damsge sued  for was  discovered in Eugland,
the vargo was surveved i England, and the damage was wscertuined
after . sunvey. [he fact that the  entire evidetuce was in England
was cwphaibed s oa relevant conndezatun, The court wlso olnerved
that from the  comrapendence e o left with the suspicion that the
poncpat cbject  of  the  defeldanty wWas gul 10 athieve A tial n
Rustia, Lut therely 1o aake i tlote dedficult tur the plalnciils 100 wss-rt dhieir
ant Ou &) thiese voatadetations siay was telused.  And iha decoen wads

attizcaed by the coutt ol appead i Jhe Fownarn®, Denzucyg, L. J, woserved
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pendent is in this counuy ; (e contract 1s a whole was executed and cacried
out in this country : the «laim as a whaole ar-se in this country ; the appel
is a company mcorporated in this country and the respondent is haying
office in this country ; and that the respondent is not motivated by rin-

ciple to lave the de ivion of tha furcign arbitral tibunal at ut the
principal object of the vespandent iy nierely to make it more  di if not
impossible,” for the appellant to assert the claim.  Add to t rer vital

considerations, viz., that the cost of arbitration at Paris wi so” dispropor-

ong would never

tionately high o the laiw invoived in adjudicatio
think of incurritig suck a Luge cost v realise such a
the costriction on e wvailabiiivy of forcign exch
considerazion.  Thasum totad of Wil thise slished  circumstances
discretion is exercised on

grant stay and the stay has

clearly indicaze that this was a suit in which
well settled judicial considerations no cou
to be refused. -/

30.  And now to the approach of tg appellate Bench of the High Court
relevant to the peint.  Savs the egur

Here is a conuact 4 y entered into between the appellant, an
Indian compauy, au espondent, a Yugoslav company, in aid of
another coutract cn to between the laiter and the State of Bihar
through its Elec r. Board for erection of a thermal power station at
Barauai. Whyg & v.™fble possession for the nation such thermal power
station Mmean Jaii to Le seen. We do not, Yugoslavs do, know the
know-how, @Retecting a thermal power station.  Hence they are here on
L vildborators 1o help us make such an invaluable acquisition.
it Built the authorities spare from their none too adequate
fle requisitc foreiga exchunge for the appellant’s Managing
allhai, i urder 1o cnable him to proceed to Belgrade with a
to signing the coatract, which he does, his signaiure being ‘‘only
e gentimetre away’’ from the contract’s arbitration clause.

5 i call for any comment or analysis that the Division Bench completely
isdirccted itself while vxamining the question of granting discretionary reliefl
onie way or the other? Deoes it disclose exercise of discretion on sound judi-
ctal principles or the court is carried away by the considerations wholly
extraneous and irrclevan'? Yugoslavs did not underiake comstruction of
thermal power station actuated by any altruistic motive but guided by sound
business considerations. One who comes here to earn by going into business
need not be put on a pedesal. The High Court overlooked the global
competition for obtaining international contracts and it is not a philanthropic
motive. The extracted passage clearly indicates an approach not dictated
by sound judicial principles but considerations wholly extraneous (o the issue
under discussion, It is in these circumstances that this Court is constrained
to interfere with the discretionary relief granted in this case.

31. The next contention is that in view of the provisions contained in
Arbitration (Protocol and Convention) Act, 1937 (*1937 Act’ for short), the
court could not invoke its inherent jurisdiction under Section 151, CPC, and

P
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104 SUPREME COUR ' CASES (1981) 1 sCC
the special Act would not asist the respondent because the present case is
not covered by the provisions of the Act, Mr. Majumdar wged that the
1937 Act was enacted to give eifect w the protocol on arbitration clause set
forth in the First Schedule and o the conventivn on the execution of forcign
arbitral awards set forth in the Second Scheduie as India was a signatory to

not entertainable under Section 51 of the Arbitration Act on the groun
this is a foreign arbitration to which Avbivation Act, 1940, will no

nor could he invoke inherent jurisdiction of the court under S @
the Code of Civil Pracedure, ye: the appiication is maintaina
tion 3 of the 1937 Act. . Sectiun reads as under:

of

under Scc-

Notwithstanding anything contained in the A ion Act 10 of
1940, or in the Cude of Civii Procedure, 1903, | i
sion made in pursusate of 4 ageenlent 10 wihch
in the First Sciedule as moditied by the re
was signea by [ndia appiics, or any persor
himy, cummnesces any edal peuceedu
party to the submistion or any persull ¢
respect of any muatter agreed tofbe
proceeding may, at any tme fa
writtea stateruent or taking
to the court to sty the prog
the agreement cr arbiira

ry o a submis-
whgiotacol set forth
n subjuet to which it
ing through or under
why cuurt against any other

i thtough or under him in
‘rred, any party (o such legal
r appearance and before fling a
Otfier steps in the procecdings, apply
os; and the court unless satisiied that

become inoperative or cannot proceed,
or that therc is vot in | dispute between the parties with regard
to the matter agr )e referted, shall muke an order staying the
procecdings.

2 il . . o 5 .
i # I udia an roslavia have ratificd the protocol.  The question,

however, 15 wh
exprussion i

3 Stution 2 is atwracted in this case.  The important
fon 3 to be nioted is: *“1f any party to a submission made in
wibitrativn agreement to which the protocel set forth in
Thie us mudilled by the reservation subject to which it was

vursdalicg

y durbia wppiivs'”. This expression pusiilares an agrecment o which
ol set fores dn the Piest Schiedule as modificd by dhe . rescrvation

w0 wineh U was sined by ludie applics and o submission made In

O e wb sth eorvemnensts Do, both India anid Yugosluvia have
it o tue prote s tweeticd by the roservition subjoct to which it was
s by D Liney be whotcind that arbitiwion agreciecut between

thie faries Lo Uais wprial o poverned by the 1937 Acu f Secuun 338, however,
BOL e bt cter by iiel e an agfor et wa set torth am thee Lot Schedule is
subsicirag Oeowees the paitlos Dut the BeXt step onghit Wiy been taken
Yt e Ll Clialaptd taidl ne ‘.l.;:.._\.i e wAvIelae ol e pPower contetred ‘.Jy
Seotiont 3, iZ., auiairtaiun B i pusuRbee el suchn i agrecnent, A
reficrence 1 S dutt 5ol thie b g Awatads (ecogiution aind Lndortetem)
Acr, aobl, 1Yol A’ faosheri), gotur o Bs Gbicidie il Loy the Auvaniing
At vt 1938 and w il ol ot e Lo ater preting t s captesstan TTHE aay
party (uoa b, B8Rt Dot s po st Ol e, g cawent B whis B ol

. , v |
leaniy Catatita e Al et Sessclacen il e wBICEEIN 0D R el by the

O

the protocol. Mr. Majumdar urged that even if the application for smyE

India
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only be atrracted where there is a submission pursuant to that agr

b e ; .
| TFirst Schedule would not attract Section 3 of the 1937 Act but i@ ‘
ti
. Section 3 of the 1951 Act prior to its amendment in 1973 read as uhder,:
.? Stay of proceedings in respect of matter to he referr, bitration :
| Notwithstanding anything contained in the Arbitrgt t X of 1940
' or in the Code of Civil Procedure, 1908, if any Iy a submission
1
ou

made in pursuance of an agreement to whic ortvention set forth
in the Schedule applics, or any person claimi h or under him,
commences ary lezal proceedings in any TAgainst any other party
(0 the submis.. 4 or anv person claimi hfeugh or under him in
respect f any naiter agreed o be tgle , any party to such legal
proceedings mav at .oy time wbite nee or before filing a written
statement or caking any other glep in’ the proceedings, apply to the
Court w stay the proce-dings iy TCourt, unless satisfied that the
agreement s nuli and void, & % e or incapable of heing performed
or that tliere is not in Lact gy Lte between the partis with regards
to the .nauer agreed t@rul’u:rrd. shall make an order staying the

procecdings. 4
.

" This section came i
Luterpreting this s¢

r Snterpretation in V/O  Tracloroexport, oscow*®.
1is Court held as under:

sent case a suit is being tied in the courts of this
tar the reasons already stated, cannot be stayed under
of Thie Aex ‘he absence of an actual submission of the
the wrbitral tribunal at Moscow prior to the institution of the

crion 3 of 1537 Ace is in pari materia with Section 3 of 1961 Act.
ITN hurefore, Ducomies restal clear that Section 3 of the 1937 Act would

oftly he attracted if there s 2 submission pursuant to an agreement O that
aTece. In fact, the decision in V'@  Tractorcexport, Moscow™®, made it
necessary for the Puriiament <0 amend Section 3 of the 1961 Act. In this
case we are concerned with Section 3 of the 1937 Act which is not amended.
Te mest, thercfure, receive the same interprotation which an identical
nrovision received at the hands of this Court. Viewed {rom that angle, in
: there is an agreement as contemplated Dy First Schedule to

this case wirile agres

1947 Act, there is no submission made in pursvance of such agreement and,
therefore, the appiication of the respondent could not have been entertained
under Section 3 ofthe 1737 Act. As far as the 1961 Act is concerned,
\ir. Majuindar concecad that Yuseueslavia has not ratified the protocol pursuant
w5 which 196! Act was enacted and, there fore, the respondent cannot maintain

it appiication uater Seeton 3 of the 1961 Act. ¥ .

34, The wst submission is hat this being an arbitration agreement to

jefer o dlapute o 4 Syreign arbitral wribunal, Section 34 of the Arbiwation

Acr would aot . e and hence the appiication of the respondent
© e suit i oaet maintainuble. T+ {s not neeessary 1o examine chis

we have assumed for the purpose ol this

g

Yor siay wl

contention on s Wertts hronuse
.
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