ALL INDIA REFORTER 1977 XERAIA 108
BALAKRISENA ERADI AND
NARENDRAY, JJ.

The District Manager Food Cor;oration of India, Calicut,
Petitioner v. Mardestine Compania, Naviera represented by their
Acents M/s. South India Corporation (Agencies) Qe Ltd,,
Resrondent,

C.M.A. No. 14 of 1975, D/~ 31-1_1979%

(A) Foreion awarcds (RecognitdonNand Enforcement) Act
(1964), s, 3 - Stav of lecal ;rocéedincs - Meaninc of word
'Submission' - Actual submission“té arbitration before

institution of suit necessagy.to attract S, 3. AIR 1971 sC 1, Foll
(Para 2)

(B) Foreign Awards (Recognition and Enforcement) Act (1963
(as amended by Act/NIVII of 1973), S. 3 - Stay of legal
proceedings - Effect of amendment - Affects substantive richts
- Only rrosy&dtive aprlicetion - Suits already instituted

cannot be ‘sdaved.

* o9 000

BALAKRISHNA ERADI, J:- This ap;eal has been filed by
the Food Corporation of India against the order cdated eth

Hovember, 1974 passed by the Subordinate Judce, Yozhikode, staying

the smit 0.5. No. 177 of 1969 on his file under s. 3 of the
Foreicn Awards (Recoonition and Enforcement)Act - Act XLV of
1861 - (hereinafter referred to as the Act). That is a suit
broucht bv the Food Corporation of India against a shi ping
company rerresented bv its local agents for recovery of damages
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for alleced shortlanding of cargo consicned under a bill of
lading deted 19th Octobzr, 1968. Shortly after the instituticn
of the suit, the defendant filed I.A. No. 41 of 1970 praying
that the suit should be stayed under S. 34 of thel{Arbitration
Act of 1940 on the ground that there is a clau®¢ in the
charter rarty agreement providing that arffn @ispute arising
under the said agreement shall be setfléd by arbitration in
London. Thouch it was S, 34 of the-Arxbitration Act that was
relied on in the application f of ‘§t8y, ultimately when the
said matter came on for heagilly before the lower court the
parties seem to have proceeded on the basis that it is only

Se 3 of the Act that would 2p:ply to the case.

It is op~™that seme footinc that the case has been
argued beforg-us. The lower court has stayed the suit by
arplying the ““rovisicns of S. 3 of the Act as they now stand
after tiR& enactment of the Foreign Awards (Recoonition and
Enfdorcement) Amendment Act, 1973 (hereinafter referred to as
the)Amending Act). Counsel avpearing for the arrellant contends
before us that inasmuch as this suit was instituted in 1969
and the ar licztion for stay was also filed early in 1970
long prior to the enactment of the Amending Act referred to
above which came into force only on 26th November, 1973, the
court below ought to have disrosed of the matter on the basis of tl
unamended ~rovisicn of S. 3 since the provisions of the Amending
Act have not been given retrospective effect by the Farliament.
It is further contended by the appellant that on the basis of the

India
Page 2 of 10. .



provisions of S. 3 as they stood on th. date of the
institution of the suit, the plaintiff is entitled to
maintain the suit in the court of competent jurisdic€ion
in India and cannot be compelled to taketecourse'to the
highly exrensive and cumbersome process of an arbitration

to ke carried out in London.

2. After hearing both sidessweé\have come to the
conclusion that the aforesaid cofitentions raised Ly the
ppellant are sound and have . te \be urheld. Section 3 of
the Act as it stood on the~date of the institution of the

suit was in the following,¥erms:-

"Stay of rroceedings in resvect of matters to
be referred toyarbitration.- Notwithstanding anything
contained in\the Arbitration Act, 1940, or in the Civil
P.C. 19@8, If any rarty to a submission mede in rursuance
of an“@areement to which the Convention set forth in the
Schednle a"plies, or any “erson claiming throuch or under him comm
ees any lecal ~roceedings in any Court against any other party
to the submission or any rerson claiming through or under him
in respect of any matter agreced to be referred, any _arty to
such lecal proceedings may, at any time after ar;earance and
before filing a wkitten statement or taking any other step
in the j;roceedings, arrly to the Court to stay the rroceedinas
and the Court, unless satisfied th-t the agre:-ment is null and
void, inoverative or inca;able of being performed or that
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there is not in fict any dispute between the parties with
recard to the matter agreed to be referred, shall ma:e an

order asreed-te-we staying the rocesdings.”™

This section would get-attracted only( if prior to
the date of the institution of the suit there had already
been a submission toArbitration made inlpursuance of an
arbitration agreement to which the cbhvehtion set forth in the
schedule was applicable. In Tradtdco Export, Moscow v.
Tarapore & Co. (AIR 1971 S.C.~l) the Supreme Court had
occasion o consider the meaning of the exrnression 'submission!
occurring in the above/Sedtion and it ras held that the said
ex: ression connotes @p=actual submission or completed reference
to arbitration amnd¥that it does not mean a mere agreement to
refer or an 2rbi¥fal clause. 1In other words, the aprlicability of
the sectign\'is confined to cases where prior to the date of the
institutdon of the suit there h=d been an actual submission
of the\dispute to arbitration or a completed reference of the
d¥eyute to arbitration. Admittedly, in this case, there was
neither an actual submission of the dis:ute to arbitration by
either of the parties nor a completed reference of the matter
to arbitration prior to the date of the institution of the
suit or even up till now. Hence the provisions of S. 3 of
the Act, as they originally stood, were not attracted to the
present case and the suit was not liable to be staved on the

basis of the said section.
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3. By the Amending Act - Act XLVII of 1973 a new
section was substituted in the place of tke o0ld S. 3. The

new provision reads:-

"3. Stay of _.roceedings in res;ect of metters to be
referred to arbitration: Notwithstanding anything contained
in the Brbitration Act, 1940, or in thé Ccivil P.C., 1908,
if any party to an agreement towhich Article II of the
Convention set forth in the Schédilie acplies, or any .erson
claiming through or under him. commences any lecal —roceedinas
in any Court against anyether party to the agreement or any
person claiming through or“under him in respect of any matter
agreed to be referre@=to arbitration in such Aagreement, any party
to such legal prefeedings may, at any time after appearance and
" before filingla“Written statement or taking any other step in
the procesdinas, apply to the Court to stay the rroceedings and
the Couxty unless void, inoperative or incapable of being
pexformed or that there is not, in fact, any dispute between
the parties with regard to the matter agreed to be referred,

shall make an order staying the proceedincs."

There is no doubt that a substantial change has been
brought about in the content and effect of the section by
reason of the amendment. The section as it now stands virtually
prohibits a party to an agreement to which Art. II of the
Convention set forth in the Schedule applies or any person
claiming through or under him from agitating before the

courts in India disputes concerning matters agreed to ligha
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referred to arbitration under such agreements by ocroviding

that if any such legal proceedings are commenced by any

varty to the agreement or persons claiming through him against

any other party to the agreement such proceedings)shduld

be stayed unless the court is satisfied that the) arbitration
is

agreement/either null and void or inoperatiwe or incapable

of being performed, etc.

The richt to institute a _&Ui® and to proceed with the
same in the ordinary civil courts,6f the land is a very valuable
civil right and any interference with such vested right by statute
would ordinarily be regarded as only .rospective in nature
unless there be clear indication given by the Legislature of
a contrary intentiofre» The Amending Act does not contain any
indication that\Parliament intended to give retrospective
effect to the new .rovision incorporated in S. 3.eé-the-Ack
Hence when the new section 'as substituted in the place of the
pre-existing S. 3 of the Act the said new provision can be
applied only prospectively since it deals not merely with
matters that are crocedural in nature, but also with substantive
and vested richts. Further, going by the wording of the new
S. 3 also, it can have application only to suits that .are
comnenced after the coming into force of the said section, because
the section orens with the wording (omittinc the unnecessary ~ords
"if any rarty to an agreement .. .. .. .. COmMEnces any legal
proceedings in any court against any other party to the
agreement .. .. .. ++". "e have, therefore, no hesitation

in holding that S. 3 of the Amending Act has no a, plidB@ifon
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to the present case inasmuch as the suit 'as instituted

in 1969 long prior to the commencement of the said Act

and even the application for stay was also filed by /the
defendant in the year 1970. We hold that the~deurt below

was in error in dealing with thé application on the basis
that S, 3 of the Act as substituted by Aget XLVII of 1973

was applicable to the case. In theé\light of the

conclusion already expressed by us™that under S. 3 of the Act
as it stood prior to the amendmefit which alone was applicable
to the case the suit is net=liable to be stayed, the order

of the court below allowing the defendant's application for

staying. the suit cagnnd¥ be sustained.

4, We ac¢ordingly allow this a; eal, set aside the
order of tE&ower court and dismiss I.A. No. 41 of 1970.
Since gheJsuit is one of 1969 and it has already been
rendingVvfor nearly eight years the lower court is directed
£o\dis ose of the same within a2 period not exceeding three
months froin today. The a pellant will get the costs of this
appeal from the respondent. The narties will bear their own

costs in the lower courte.
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which case the arbitration clause remains effective.and can be
enforced. In the present case if the averments)made by the
plaintiff be ultimately found to be true, theré would be no con-
tract in the eye of law and as such no agreement or arbitration
clause would survive as part of such a gontract.

3. Stay of Legal Proceedings and New York Convention :

(i) Stay of legal proceedings\undér Section 3 of the Foreign
Awards (Recognition & Enforcement) Act 1961;

(ii)) Whether actual submission to arbitration before insti-
tution of suit is necessary to attract Section 3 of 1961
Act

(iii) Retrospective—effect of the Foreign Awards (Recognition
& Enforcement Amendment) Act, 1973

Held : The Amendment Act 1973 does not contain any indication that Parlia-
meal intended to give retrospective effect to the new provision
incorporated in Section 3. New Provision can be applied only prospecti-
vely since it deals not merely with matters that are procedural in nature
but also with substantive and vested rights to commence legal
proceedings in any court. Amendment Act 1973 can have application
only to suits that are commenced after coming into force of the new
provision.

The above points were considered by the Kerala High Court in
the case, The District Manager, Food Corporation of India, Calicut,
Petitioner. Vs. Mardestine Compania, Naviera representing their
agents, M/s. South India Corporation (Agencies) Pvt. Ltd., Respon-
dent (AIR 1977 Kerela 108). The facts of the case briefly were
that the petitioner brought a suit for recovery of damages for
shortlanding of cargo against respondent. Shortly after the insti-
tution of the suit, the respondent filed a suit praying that tha
suit be stayed under Section 34 of the Arbitration Act 1940 on
the ground that there is a clause in the charter party agreement
providing that any dispute arising under the agreement shall be
settled by arbitration in London. Though it was Section 34 of the
Arbitration Act that was relied on in the application for stay,
ultimately when the matter came up for hearing before the lower
court, the parties seem to have proceeded on the basis that it is
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only Section 3 of the Foreign Awards (Recognitiomand Enforce-
ment) Act 1961 which would apply tothe case. The lower court
stayed the suit by applying the provision of Section 3 of the
Amendment Act 1973. The petitioner filed an appeal against the
order of the lower court. It contended, thatsince the sSuit was
instituted in 1969 and the application foréstay Wwas also filed early
in 1970 long prior to the enactment of |\theé amended Act which
came into force only on 26th Novémber, 1973, the court below
ought to have disposed of the matter on the basis of the unamen-
ded provisions of Section 3 of 1961 Act since the provisions of the
Amending Act 1973 have not ‘been given retrospective effect by
Parliament. The petitioner further contended that on the basijs of
the provisions of Section =8~ as they stood on the date of the
institution of the Suit, /the petitioner is entitled to maintain the
suit in Indian Courts .and cannot be compelled to take recourse to
the highly expensive. and cumbersome process of an arbitration
to be carried out“inLondon.

The Kerala High Court Observed that Section 3 of the 1961 Act
would get attracted only if prior to the date of the institution of
the suit'there had already been a submission to arbitration made
in pursuance of an arbitration agreement to which the convention
set forth in the schedule was applicable. In Tractoro Export,
MosCow, V. Tarapore & Co., (AIR 1971 S.C. 1) the Supreme Court
had occasion to consider the meaning of the expression ‘submi-
ssion’ occurring in the section and it was held that the said
expression connotes an actual submission or completed reference
to arbitration and that it does not mean a mere agreement to
refer or an arbitral clause. In other words, the applicability of the
Section is confined to cases where prior to the date of institution
of the suit there has been an actual submission of the dispute to
arbitration or a completed reference of the dispute to arbitration,
The High Court held that there was neither an actual submission
of the dispute to arbitration by either of the parties nor a comple-
ted reference of the matter to arbitration prior to the date of the
institution of the suit or even up till then. Hence the provisions of
S. 3 of the Act, as they originally Stood, were not attracted by the
present case and the suit was not liable to be stayed on the basis

ia
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The High Court further held that there is no/doutt that a
Substantial change has been brought about in the“eontent and

Courts in India disputes concerning matters agreed to be referred
to arbitration under such agreements, ‘it has Provided in addition

tuted in the place of the pre-existing S. 3 of the Act the said new
provisien can be applied only Prospectively since it deals not
merely with matters that are procedural in nature, but also with
substantive and vested rights. Further going by the working of
the new S. 3 also, it can have application only to suits that are

The High Court further held that S. 3 of the Amending Act has
No application to the present case inasmuch as the suit was Insti-
tuted in 1969 long prior to the commencement of the said Act
and even the application for Stay was also filed by the defendant
in the year 1970.
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