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In esoordanss wilh the ruless o the Isteraallansl
Chasbar of Commssres, Paris, bereis referrsd teo as [ET Emles’
ths Cours of drbitration of the snid Chesbsr birels referTec
s as "ihe Coartd of Arbltration', coastitated a5 arbltral
tribmial comsisting af Mr. hﬂh-l;kl. former Juigs of
the High Cowrt of Nervay, as the Chalmmasn, Prefssses B, .

Geldman, nosinss of the petlileser-company, al Nre l.l'..:
=i
Shemds, nomimes of respoadeni-compasy, == the Swe lﬂrq

L L Lt ha I

s rFEE

-||.! r:

£
The seid Tribunal hald its fMreE Shree ﬂ.i“-i-
Hev Deiki snd drew L@s terms of relferemae (j—u_ip_
cass ] which wire sgresd fs by e partiss =l --Hﬂ
the Court of irditratiom is saseerdasss with m
the said I00 Emles. Sittvings ll.'"h'.l."r!.i-d._ el
im Paris for vécerding svidenese for sess T the '-Ilﬂ.ﬂ-ll“
witmsssss,. Forthsr slitiags wers held Pres e -..t; im
Ve Delhi and fimally is Wasserris (India). After the
arrengessnts on the sopmter-olmim were oonalwsded, Kr. _ﬂ-hl:r
Daplhi redigned = Nevembsr 28, 1967, B, Ben'hls Lawd Bevl
of England was sppoisted im his stesd as the Chalrees -of
the Tribemsl. O= Oossher 17, 1968, Nre. L.E. Sl ; & wesh
af ths Tribumal, disd, = pretoccl wes sigesd betwesan e
parties ngresiog thet notwlthatasding the death = B —ﬁ
the arbitration weuld comilems ssd sShat the desisiss reserd
by his bafers his desth amd sest s s Cowrd of Lriltwstdo
woild be taken o resard. Prafessss 0, Daldsan Ve Degusat
to record Bis decision slse im writiongf aad Lésd Beviis
was reguestesd to saks e award. Leord Devlin heard argess
of the partiss is Delki frow Tk te 296 April, 1960 .
|l. farthar 'pHii-nl:L wha IL—I 'irr__i'l-ll_l-_-'thll am April E.
196%, spealfisally agpresing e Lerd Deviis shall -.-'q'.u,
jurisdictisn te give his Flmal sward, thus --ﬂ.*

Eim the sels srbd trater.




Lord Devlim sabeitted his aweard dsted Sspiesher 79,
19569 to the Coewrt of Arbitration, vhinh--u o gl g @bl Fros
Paris,; s the partiss by ths Sseretary Oessrel of the said
Conrt, by his Istier duted Ootober 16, T96. Lscerdimg e 1t
e sum of Dollers 17900 and 56,65,978.00 wvers swarded im
faveur af the respendent-Oorperantion apninet the -'H.'-.-l'-
im Ehe prard assent ver not pald and the peiltl oers dld aet
hBaws any preparty is Isdis, fhe respondeni Seak -tm—-

+ .
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and trads-mares of the patiticmr @ wrs m F

patitiomr challeaging the aaid stiscbmest; the H‘ﬁl
=g
prdsred it te Mereish sk paarestes astesd, whiask i
e 0

farnished. yis I

=% eiiis Lansther presssdings wes Flled by the HH‘H.‘IILI"I-:;-I
& - palig b AL e e ol
iy =i

French Court sseking vacstisa =f ke srder of srsswkism. ' Wail

TR N NP this was panding, the present spplisatiom was filsd im -.El.l

[

Conrt mmder asstiss 77 = e LArbltration Aot, praying :l'ﬂd n
order dealaring that the aforesald sard of Lard Il‘i'.'l.l.i:ﬂ
as lagel sffsct or sxistemss and wves et selereschls -I.- i~ 5
altsrmative for the sorpeasion of the mrard 11 1% was 'I.'ﬂil
and made a ruls of the Ceurt snder the Arbdtrsties Aoy, 1990,
sscording te the petitiessr's allsgations; the pressws -—i
"..". becosss srfarcdabls ondesr the Frenah Law, in conmesetlem with
irtlels wW1)(e) & the "Nevw Tock Comwntisa of e year 1958
on the Ressgmltisa amd Enferssssmt of Forelgm ‘m -;-'--
by en order of the President of the Civil Cowrt, withous: ae
sogeiry inte the searits of the smaw, IT the sraoed h-'lll-i'ﬂh
5 bimdimg s the peartiss or hes met been set andde -'.-;‘;Q-I
by & compeitent sntherity of the semmiry im whioh or l-llll:"l-
L of whish e tward was mals, e posiolomses  afsiiiies
that the respandsni wenld isks sfreniages of the .I-tﬂtﬁ:ll
af the FPrensh Civil Cssrt in saforcisg the sward wiiheai s
iy

sams belng mds o ruls of the Cowrt. If was for this *

that ths peiitiesr comsidersd it seesssnry o mews '-I.l;rﬂ
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ander ssotiem 7] af the irbltration Let, 1940, for sljsdisatls

gpon the walidi ity i the sffect of thas -..I.d. .

The ewmrd, 1t has besn stated im the petitiom, i =
onlliity on the felloeving groeassls:
'_‘_" 1. That {f fio exds coat of tims mnd aftar thes shlimtle
became fencius affliesisg

2, That the byard has oot besa Fllsd ds the Cowrd
as reguired by the irbitretien Aat, =i L, Wereles
n mulld tyFg :

3. That 1t is oot saforceakls beososs the l--‘_
andar thes mswird heve Sot besn nm:rn-f-.'—l.r

k., That it deals with sattesrs in respest of whish T
is no arblitraticon sgresssmt & & FelereTnes.

The learsed seansal Ter the petlitieonsr did met alabers
'. ground Ne.(3) atmil eml stated af the bar that he weuld mek
pradi, for the presssi, the fearil greand. e "_tﬂ._!l Eils

challengs to s Awerd oo the First twe greamis saly.

im objsction was ralesd by Hr. B. Sem, the Learmesl

Counasl for the respondeng, that the mrard vas ool gevreraed

by e Indian Lew smd the irbltratien det I af 1540 was met

applicable. The PFrench Ceorts, 1t wvas farther subadited;
baving already szecutsd the mard end dismissed the petitiens
applicntion, this gouwrt should set decides this applisatles
. in order to svold & peseible conflist & declsloms, mere
sapeolally as ausder the ardera af the Paris Ceurd the r'—l-r.li
has slrefady retelvred e amcunt of Lts oleds Frextesd = 1%
under the sward im as such s the Bemk guarantss formisked by
the petitionsr are sreilsbls to 1% and oamn b sl oyeed al Lis
will st sny tiss witheuwt resert te amy ferther precssdisgs Lr

Caurt. In respsst of the Fliret ohjestliem; Mr. San rellesd wp:

= - Articles 26, 27 and 28 of % ICC Mulses, wvhich res] ==

Fol lowE i=



*Artiele 76 = dwurd o be passed by ihe Comei of

Arpltracss. Before completling the mfard, the arbltrater
shall somit the sams Lo the coort of Arhdtratiom. The
oot Sey lay devn modifigations s 9 4%s forw sl A1 meesd
be, dres the arbltrater's attsnticn sves o polols oS TEe
wilth the w rite of the case, bof wioith dos ragard e the
arsltratar's libariy of decislon. Fo dsward shall mmlsr say
clroumstansss bBe Lasusd satil appreved as to its Ferm by &

Oeart of irbitration.

irticls IT = & nne il
The srbitral sward shall b dessed to be mds st the plase
of srébitration proveedings snd om the date of sigesters by

the arbltrator.

Ertisls 38 - Eotifrimg the pyrties of the swari.
1a Vheao the srard has bees sede,; e Sseretarisd shall
commmudonis e Arbitrater's slgoed taxt e the partles,
proviged the srbitration sosts ave been Fully pald = the
Imtsrnati onal Chambesr of Domssres by the partiss o by ome
them. .

- & X X IX

Apcording te Mr, Ssm, the Ceurt of rbitraties is &
finsl stherity, vhkess spprewal is & conditiss pressdent @
the comple tion of the sward, wvhich is lasesd by ibhs
Ssorstariates of the Chesber from Parie: The oward 8 ssto
mmds thas osut of Isdlsa, althsugh & desming preovisiom haa b
mads s irtiels 27 whersby the mard Lo desmsd te be & de
the place of arbitration precesdiags. In the Eeseal anss
the pless of ardltreatlomn proeceslings was sgresd s be In
Indin im the first Llostamee,; New Delki baviang bean epeaifi
mentioned to ba the veous of arbliratiom pr-_ﬂ.-‘ml. ; BY
mutnal conesnt, the partiss sgresd ichssgussily hal Thae
procesdings shall taks plese in New Dalki, Pacis el
Hussearis | Indis). 1% wesld met, thersfors, ba sald Hhat
India is e saly pl=es viers the obitratios presssdings
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took plase. The avltretles precesdings alss toak plsow

in Faris and &8 the arard vasd 1a Mead mpde 1o Perls,;

desming provislem in Article IT wenld net mals syy differe:
Fer the Indimm Cowrts, e mward,; srged Hr. Sea, weuld Fes
a farsign sward, He relisd om M/s, Lechwasn Dus Sgut Lal, °
Parssshri Das aml assther, ALTR 199 Ponjeas 58, whers 4% w
kald that the sreord selé el sdgned &t Exrashd "-‘.- Torad,

sward. Mr. Sem alss submitted that the schems. of S

T

arvitration At was entirely difTerent from _"‘.’F.
[ -q_-'h... I
contempl sted =ader the ICC Eules tmd for this pr

relisd upom the judgment of the Seprems Oewrd

aen the IDC Emlew, tiill_'l'ﬂ_-...--ﬂ_
arbd tratien costesplated by thess Sules i r
the schess Gomtempl wbed by ss.3 b= 3 of the ﬂ“—
Ang®,  Im thess slroomsstances; the learned I'_Il ..u.il
i applisstion esilér seotiom %Y «f e I.:H.tr-“;.;'i
was miscsnceived and watemable. The sgueents of Nre [ B

howswvsr, rest om & fanlty premigs. Es mﬂﬂ“‘-‘- L

svard was = sls outaids Tmdia -u-tmt-luh-

Imdian Arbiltraties Aot hae ne bends.

S
Pars 18 of the letter of imstrectiens :ml.ﬂ.u:ur
provides that "the somtrast will be gevermed by e 1
of Tndia®., The arbiiration slsmse in pars 23 of Whe Bald
latter nEmtel states thai "the veans of all s rslbratles
shall be Kew Delhi is Imiia®. drtlels T of e IDO Exles
provides that the souwrt of Arbltration doss =et Wy I.l.ll-l-l'

settls the diaputes.

It sppoints sed cenfirms e sesinekles =f L
arbitraters. Al thewgh ik sderd of Arbltratiem, l-l.l.
Eas Lo appréve ths sverd sseasthslsss resbins -tﬂ*

arsitrater, vhase libsréy of desislon Ls met ,d'-'l.-
iscording te Artlcle 16; the irsitra@en preessdlags: ars
L g e L



geverned by the ICC Fules asd in the sveat of ne provision
in the roles, thoss of the ler of proosdors chases by the
partiss, or falling sech cheles, thoss af the Lew of the
esumitsry la wvhioch the arbitretor helds the presssdings. Arel
18 provides that the proceedings befers the arbiltretor ahall
taks plass 1 e countryl detarmlned by tha Courd &f Arkler
mnlass tha partiss sbBall hawve sgresd in sdvancs mpam tha pla
af arbdtration, which in the pressnt gsse weas apreesd to be
Imdim. Aesording te drtisls 2T, the arbtitral srard shall be
desmasd to be mde at the pleos af the shitretleon proessding

i om the dats of slgmeturs by the arbltreter.

It i mot disputed that befers the nemisstion «F

Lard Davlin; as the sols irbitrstioer, the -:'ll-l-l'i.‘l— (e o
teok plase ian Mew Delhl asd Messsris. Evidesss of sems af t
petitilomer's vitesssss vas recordsd im Paris alse bet this
dons at ibs reguast of the respondent, vhe In heiyr applisat
far the pecmoas, srpressly stsied that *in the syt of i
Tribtmmal iteslf recording the evidenss | Pardls, 1t is e be
ondsrstesd that sockh an ack will met senstitete = shamge of
venme of the chltration precesdings,which is st New Dalhi,
sscording to the agresssant af the partiss™; Ti weas sn this
basis that the Tribesgl by ite epder datsd Apell 16 ; Y965
shasrved; "simce the parties have pew GoAieated te TeesTd
ths svidesncs of thelr wimsssss by the Tribensl iteslf im
Paris, on the cemdition that by itsalfl 1% aball et imply &
chemges of vemss of the procssdings,; ws bersby selify s i
arder of recording the svidanes in Paris = sesmissiom &
lettar af requsst and decides e recerd soch svidenss Fy The
Tribumal iltesif. The wmos of arktreiies, thersfers,
resaimed is Imndis, The Fimal srpeests L8 iy Sass Tere e

in Indin. So fmr s Lovd Dewlis whe was altiesbely sgpresd
to be the sels arblitrater ia concernsd, e oonlested W

asatire prosssdings i-. ITmdls smly. Ths svurd Léeslf dess mo

apmer s here bean slgaed in Parls aad sust il”-—l LT ]
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ts hoe besn mmis in India:. T% wves sscordingly sa Indian
Award to vhich the previslons af the Indlas irbdtreaties Aot

1940 mpply.

Ssgtion AT of the Arbitrmtiom Aot; THE0 resds s Feallow

"suhisot to the provisions of the Ssctiom &6 and sevs
im se far s is otherwises previded by amy Lo For the
tims eimg in foros, ths provisiens of this Asd shall

apply to mll srbitreations msd ta &ll presslllags -
s reumda . ! P

Frovided thst za el traties “‘.

pthervl se mebiclpd say wilth e I'_'_'. :

] the partiss imterssted be tsksn Luis op

[T lw-'ﬂ--lﬂ'ld'."’qm
bafore which the suift is peniing. ™

- e
The provisiomns sf seetiom A6 have me relevamey r- -' -m-l-n'
purposss, Ths Aet, theysfors, sppliss ie =il -rlllhlil-h
of yhatssever ndturs snd all presssdings 'ﬁh—'.l-l-' --i.i LTI
sihs rwise previded by the lor for the ties weing in feres.
Malsns, therefors, asy low provides sthervise, i bl tretio:

Lok, 1940 »ill govers the arbltration ism this sase.

e bscarding te Mr. Sem, the -ﬂﬂhﬁhﬂhll.
governed by the irbitrstios (Preoteesl & ﬂ-—n-.}-alll- w
harsin called 'the 1937 Ast', or by the MIF;'-H £
(Mecegnition and Esfercemsnt) des, 1961, harein salled *ths
hed', aml that thess are the Lers vhich previds ikl ss.
r-.u.u- two smECtesents which msrvmors eor less ;—1“ im twrmas
wars passsd by the Imdism Legislatmrs & gl.- affent €o
certain Internatiosal Pretecals afd Coarentlens, Freesd S =
the widely srpresssd desirs im the comesrelal sirelss tresgh
the wvorld to spsord resegnl tion amd protsstlisa e -Hl-!l-lll-
agresmsnts and swards, The Tirst was the Oenevs Prefscel of
Arbd tratieon Classss [ 1923) snd the Tntermatienal Cerrentism

on the szecution of the Ferelge Artliral brapds {fnﬂ- ':n--
wars §lgmed lthmniﬂlfﬂlﬂl..‘h‘i‘liﬂﬂl
repsrvatlions Llimitiag Tedia"s shligatisa =adsr the _I_--_.l:

i

e bl

-
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te oommesrolsal cemtrasis. Fer the purpsss of givisg «ffeot to
thils protegsl and fer mebling the ssld Coprentien &e becams
apiratlve la India the 1977 Aokt wasd passsd. On Jans 70, 19358
cams he Convention on the Resognlties mnd Exlercement of
Farsipm Artd tral esds, at Mew Tork, te which ITmdis waa

& pariy. In srder to glvs i"ﬂl“ﬁlh"rﬂm

the 1941 sot was pasasd. issordimg te the l.-l'.l,d.“._-. i

‘Toreign sward' gives iz sectien 2 of the 1961 st i'-.h

an mward sads om ar afier 11th day af HII‘IIlhrr, 'I-'“..u}1

to ssctiem 10 the aferssaid i;n' At -hui-um
" is relation to FPereign drwrds 'Ql;ll... -1 lﬂ.
applied., The sward in W mt anse I--l.-ll-r"'
Septesber 29, 1969, thb, 1961 Aot weald, LF -nul;l;
‘@ saly relevent provisién, reqsiriag sttestios s poe AT |

. £
._- provides sthersrise thes =s .n_rl.ﬂ L- h_r_ilﬂ. [y

iy o Turming ts ths New Terk Cosvemtiss, _'.u.ﬂ-_ t"i"-h
Scheduls %o the 1961 Aet, 1% i plaim Shat i;..;:.!.u'i'-ﬂ-u
te fte drtiole 7, to sush arbdtrel sraeds -"f Ih.l.-h:-* mo
mads 45 the territery of n Stmie; whers ih m:_f

nforossent, of smch arards are l_'l.. Im _ mﬂl-
the sward heving besm mads (o Tadis, it m#

" -"I" Jlu_
mforcemsnt wers sought met im Dndis, but im .I_I'I'L k-]

Comventisn wader the Imdian law wewld be applisshle .'-'._lf-,,r 1
the avard was met sade in Indis smd Lie m-nnil:fr-
sefsrcement wers sought here. This mad hilu T -r'k
X Ber Tork Convremtion in thess Scheduls {wis t‘hr e et I—
| applisatisn te this erard im Indis. The New mﬂﬂ-
may bs applisakls te this very srard in Franes; I.l- f-i-
purpass of aserts im Frasss, 19, l-.l.q‘“'# m
is m forelgm sward. This pesitien was ssespied By -:b-u
Court, as appears Fres inmewwrs " 4" ﬂlﬂhﬁ“l
aleng vith Lits l.ﬂ—ﬂjﬂ.-l.lr. whioh Le = h—.l#-.
srder of the Pirst Vise-President sf fhe mm

e piitltloner's applisatlion fer saseslletlss - _ '_%E
- .I:_' ‘p.]'.

o ik, r'*"_!

e v e S S | e i i —— - T TR e e
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attnchment of 1fs Bank ROCOURTS. [ 1s senticsed Lln the sal
court order that the srard was mads (o India amd that the
parties were o ayreessant o the appliocability of tha New T:
Comrention of Jume 10, T950. The swurd was thes recepmissd
in Paris, to be an srard ssis i Indis sand thus = Porelgs
award. The 1961 et onder the clrousstascoss , heas =e
application. Thers beimg oo sther lew im feres, -:.u'u :
provides stherwise, the Arbitratisa Let 1940 .ﬂ.lﬁ'f <5

L
- ey

ts the mward of Lord Deviin. Ths ) iat, sven

spplieshle, comtsins me previsisas fer -..;u-u.ru
valididy or the sxristemnss of wn h-l.. lrn
af the Comvention glves in Iﬂ'“ e -lﬂ“* :
that the sward has to be mﬂm*m.'ﬂ

by 8 competent awtherity of the -ﬂr.r. hﬁih

.
lew af which, et wvas mals. h -'H- *.l'-t -H:‘ ﬁ- is

na provisleom i the 1961 wh or e ﬂ“ﬂ-ﬂ-. vw “
te be deslt with by the erdinsry low of _ J;.q.-l. ﬂqrﬂ-
law of wvhaich the syard vel aeds. The .I‘l"ﬂ.-l‘lt--ﬂ" Bsatlom
of the Arbdtrstien Act, thersfers, are met susted maler

Yy el roomslancess

Tn Kamani's sass (1964) [396H 116), relied q—"i;r
Mr. Sen, the Smpress Ceurt lﬂn--.ﬂ-h-m'ﬁl
guestien of the applicsbility =f the YT Aat, aB l.‘l qﬁ.ﬂ.t
dispated that the proposed arbltration weler fhe Rules o th
[Interma tican]l Chamber of Dommeres wil l-llI'-I l'r‘ 'I:lhlnf
om Arbitration Clansss sgresd te ol Semervs ;.-"_-r -
2h; 1927 snd the Protocal im e First Iﬁ-h.'l-l #ri-tl.
the 1937 Ak, passsd to give sffect ts e i-I. waa -lﬂ..'l.nt
Esgarding the applicakilicy af 1= :ltlllﬂ-“'ll AEy, ‘ﬂ.'l.-
it was sbhasrved & by the Supre-me I—-! III;H‘J‘-;- - 1"‘
that seotion AT of the Arbitretien met male e -m.n.-'-
of the Arbitratiom Aot applissbi. b wil uumu—-%_
to all procssdings sshisot, hersvsr, %o the mﬂ

sention A6 amd se fur as wes stherviss previded “I-_Ih'



ths time being 1o force. Under this sectilsn, thaeacsfoms.

tha Court was of the visw that “tha 11;:;1#5‘\.!].!" hald Slaarly

mads the provisions of the Acbitration (Frotocol & Conventian)

Act, 1937 applicable to consesfuoanctisl arbitration, undsr the

Arbitration Act, 1940, when the conditions prescribed for

the appliceation of that Act are attracted, even 1f the lr"_

of arbltration recognissd thersby is incopiistsat -;I,“ .Imh

3 to 38 of the Acbitratics Aok, 1946°, Tt.was ocaly h;'lg-h.-h-
B T

of the applicability of the Achitrstigh Act, 1940 ﬂ:nﬁ.liﬁt
the 1937 Act was hald te apply oo the procssdings “-%

3 o
IZC Bules, which was sdEitted to bé otharwlss lpplmﬂﬂ;.

e
the circomstances of thet Calts o i i T1$.r.

In Mg Lechuas Das Samt Lel's eass (AIR 1958 o
Panjal 258) also.relisd spoan by Br. S, & Bgsah of h- r
Fanjab Aigh Coart conaisting of Bisbaa Ih'-l.l.h e lﬂ“‘
Grover J. {af-he then wea), wes of the view that it was
open té. the farties “to agree that aoy dispute arising
bgtween them shall be sebwmitted to arbdtrstisn st any _p.'l.“
and ip amy particular country in any part of the world®.  Aa
arbltration procesdings 16 et cass toak plece 16 Earachl
in purenance of the arbhitration sgresssst, the svacd sl Eeds
and sigoed st Earschi, it was bald that the sald swecd.
Aocordingly to the ratlo of that decision, it is the istsstion
af the parties, which determiaed the place of the country . .
whare the procesdings &re ©9 take place and tmlm-ﬂ."h
award is to b mads. The Ssprams Coart applyisg Inffes ' _
in M/s. Dhanes jsé] Gobindres V. MN/s. Shamii Ealidss ﬁﬁ.:.",'"-?"'
(1961) 3 SCR 1620, chsarved: Whsthar the progar lew im r,hi-
lex locl GRCEimciis of lex Jogl solutioqda is .-:m.gw
presumption: but thare are sccspted rules for detarminisg
which of thas 18 applicable. Whare the partiss have sxprsssed

ik
themsglves, the ictestion so mpresssd overrides any _
Whaife there i o expfesied lhiteStion, thes tha reale H. ;
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18 to ilnfar tha Lntentlon {rom the terms and natare of the
contract and from the general I.‘lrl:'n.l-ltl.'l_u:lu-i of the cats. I
tha present cass, twe sofh clrcomstances Are declisive. Tha
firmt LI that the partiss have sgresd that in case of Adspotes
the Bombay High Court would hawve jurislictiste..... I Comrts
of a particular country are chosmn, 1t is sxpected. unlass the
by alther axpressed intention or svidencs. that they _.'I..I- f Voo
in their cwn law to the CaSSe.... The sedond r:m:m.l-
that the arbitration cleuse in agreswsnts, it bhas bees .-.‘H or
more than oos occasion that they Yead) to an L-fmiﬁt— the
parties have adopted the law of thé Coumtry is mm.&iﬁ:ﬂ
is to ba mades- lnth:tmhﬂt--,thpl.rﬂ.uhdm
agresd, in para 18 of l::hl-].ﬂ;t-.rq.l' ipstrections, a= .ﬂ?
above, that "the contrect will be governed by the law -:l_!l:.m..
. Ths procesdings took. plecs in Isdis. nu,mf.
clear casa govecned by the Irdian laws. The Arbitretioh Act
is not mecluded by the 1961 Aek, or by any other law. Tha
chjscting o Hr, Sen, thersfore, has oo Berit. It is an
Indian award gowvernsd by the Arhitratisn boe, 1940 snd 'Ihl

presdnt application under section 31 of the Aot ia saintalsgh]

b 4 The cthar objection of Mr. hn&-tﬂ.ﬂu-.rt-!.-_
- Faris baing ssized of the matter, the courts in Indis should
mot entertaln the presant applicetisn, is egually mu'ﬂ

- (4=l pm T

the lawa of which do oot apply to this sard, will sok

The court in Faris, balng the csart of a country,-

determice the sxistence. validity or effect of this swssd.

Thay on the other hand, will recegnise and enforce the award

under the Hew York Comventisn, unless the patitionsr cam ' |

establish that the avard is met binding o8 the partiss, * has

Gean et malde of suspadied by & Competant court im :I:ﬂ.'l.-"-

il -h—_l-ﬁ-“"_ﬂ-r'u"n- e e s g T—-r-—- i
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dgrasdy vide sub-clauss c! of clasuss h_.: of Articles ¥ of the
Haw York Convention. The courtd in Indisa alone a&re competant
to decide thé appl icatlon undar sectlon 13 of the ArbdErstion
Aoe filed on behalf of the petlitiloher-companyy and the Juest L
af & canflict of the declsisn in Indla with that in Faris doe

ROt Arisss.

Anothar objesction was raised by M./ Sen that this
court has no jorisdictisn to sotactalf thia appl iestios even
1f an application ondsr ssctiss 33 of thlrhlmti.nnhh
1940 Ls competent: Accordieg to him, all gquestlons I:d‘tilq
to the walidity effect of sxidtente of an award or am &fBltos
tion agresmant betwssn the partiss to the agjressant, hﬁ' to
be decided under sectibn 31(2) of the Arbitrstion Aeti 1%40,
by the court if which the :—ru—:h-tu-lu!h:rnﬂit'h:
court. Accotding to sectlon 31(1) of the said Moty an wwurd
can ba filed in aoy conrt hawving jerisdictisn in the mattar ¢
whilch wha, refarence relatas. MAccording to sectiss 20c) of ©
Mok, “Court" means & Clwil Court havisg Jlrlldi.:ﬂbl to dec i
the Suest lone forming the Mmbiett mEttar of the efarenactw, 11
the aams bHad bean the sub]ect matter of a suit. The lesarmsd
Coungel submitetsd that the matter in cootrowersy betesen the
partiss relatss to a turn<imy job for ths constrection of Nar
Fertilizer Oroup of Flants, st Nangal, which ls beyond the
Union Territory of Delhi. The sul ject satter of the disputs,
sccording to him is oot within the ju.rl.-'.l.iltinn of the SouIt-
From the language of sectisn 3(c) and Sectien 31(1) of the
Arbitration Act, the jurlsdictiss scocording to the 1earnsd
counsel, has been sade depesdant oot spon the residence or
place &f business of the partiss; but oo the subjsct-matiar
of the referesce. Under ths clicumstances, the laarmed t_#l.r..'
submiteed, this court has mo Jurisd iction to saobtartaln ﬂh
present petition. He relied on Inder Chand Juis V. llﬂ-.'l‘lﬂ
Chand Banai Dhar AIR 1959 Fonjab 614, whers the I'_l-—h
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reads as followsi-

*In order to detarmioe the goestion whether

Ehe oourt bafore «which applicat loos dndar

Sectiona 32 amd 33 are filed has jurisdiction

to sotertaln theam, 1t most be ascartaingd what

the guest lons are. which fors tha subiect EALtar
of the eference to arbltratlion and thel soppseling
thess Suestiom had aclisean b /08" suit, which is the
court which would have jurisgiction te sptertais
the spit, whethar in fact any part of the :-Iﬂ
of action in the s@it, which the opposite party
might have ipstitussd arising out of ths subjesct
matter of cefarencs arces within the jarisiietisn of

the coart before which the applicstion are fileds"

Mr. Sepn subsikted that the Joestlon &f resldenca or place

of busioess \of the respondent senticned in soh—ssctions () o
(B} gf section 0 of the Code of Civil Procedurs, has oo
falevance fof the present purposes. It L8 the causs of
actiol arising in whole or in part ceferred to mb-clsass fa)
of that sectipn, which would be the detsrmining fsctols

As o part of the ceuse of action has arisen in Delhi im thes
present cass, there is no satter to wvhich the refersnce relat

over which this Court has jurisdictisn.

It =ma¥, hovewet, b8 obésived that secticn 130 of Tt
Code of Cilvil Frocsducs specificslly szcliodss the applicebili
of section 30 of the High Court in e exsrciss of its erigin
civil jurisdistiss. I other wabda, the #56pe &f the jarlsdil
ction of the Migh Court en its sriginal sides is depesdest mec
on the cates of action ioa the cass: Tha jerisdiction appsarcs
e mach wider. Sobh=asctisn (2) of ssction 5 of the Dalki Wi
Court Act, 1988 lays down that notwithetanding anythimg

contained in any lasw for the time beaing inforce, the ﬂ.'l.:* S



of Dalkl shall alss have 16 respect of the sald Terrltorilss
(Territories for the tima baing included™in the Dnlon
Territory of Delhi), Ordinary origioal <ivil jurisdiction

in ewery suit the walus of which sxcesds B. 50,000/=« This
would =ean that the Delhl Bigh Court would hawe jurisdiction
in the satter to which the refersntce relatss, IiF 1L han pome
nexus with the sald territeriss. Ths resildefica af p.llli

of businsss ip the Dnion eterritory of Dalhi af tha “t

or
or dsfendant in a cass daaling with thé satter to H-iﬁ.;' 'r-_

the refarence relates, coupled with the fagt thak 'ﬁ
corrasfpondenoe dealing with soch msatter toak ﬂu;-
Delhi Office alooe, would be a 'wufficlest nexss -::,qli
to give jurisdiction sb s Court. The :uhunu- Ii-
beciass of ths rsaifdssce ar of mlﬂtuﬁ'ﬂ-w
business of the respondest, bot becsuss of ﬂ--ijm-ﬂ-:
of the refersbos ¥hick has & nexus or connactilsn or the leeat:
of the plans of business of ths respondent and beceuss of the
antife materis]l correfpondence having takes plase with 'l:hr
DelhivOffice, but, this uestion beed not detaln sar Itﬁ%‘lﬂl
sty Parther, as Mr. Pal at the and of his argements, ““i;
contract documgnts, which show that the origimal temnisr 15
submitted by the petitioner was sccepted by the rupnu—i By
its letter dated Octobar 10, 1957, in Delbi. The petitiocar,
however, was Cefussted to iotimats its scceptancs of tha E.-'-
and conditions set out tharwin. The petitisner l.-n'l:,..hlu_.
conveying Its scceptance suggested a revision of certais t-:-r
in same foot-=noted and saked for lts scceptande BY Thl '...
redpondants. There appsars to have followsd some nu—m
inteoded to glarify certaln terms of the contoacts Tha I.l.ll'.
lettar vas dited June 3, 1938, writtem by tha r-qﬂ-{ru
New Dalhi, whersby it conveysd its agreemsnt to the revised to
6f the foot-pots which had been submittsd to it by the -*-'E'-']-
patitioners This letter was thes the final scoaptamce Hi-\
Hew Delhi of the terms of the contract. mmmw

i e S T . e S T e S T s T e S S o on g S s w
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was concluded at Hew Dalhi, A part af che sub|esct Settar

of the relsrencs natured and, th-l-ﬂ!nrll: A part of thes camss
of action arose in Hew Delhi. Theate does exist mufficisat

Exns, under the circusstances beteween the subject matter toe
which the reiefence celates and the Unlon Tacritocy of Delhis
This court therefore, has jerisdiction to satartais ﬁ'
present apPplication amd the sbjection of Hr. Sean is -:l.

eanable. ol Yo

: i

I Besling with his contantifn thet the l—.ﬂﬂﬁ:i’
-— e v

lﬁ.lll-t:r. Hr. Fal sabmitted that theé arbltratar’

functus cffizis wvhen he e s BiF swerd deted l-pn-l-::*;*_
s 8 1 Thltiltliultuhhrh:tlnhﬂi.! thm-h;tmu
: which the sward coold\be Bade, -mlq-h—m-ﬂﬂn
® which he signed the STAtemsnt mut-mm-t‘:i-ﬂ-.
The arbitrster could be Jessed to bhave dooe this llmrﬂ'
April 75, 1969, while be mads his sward on Baptesber 79, 1969,
along affer the sald sixty days had expired§ Extession "'-.l-l'“t'
by the court of arbitration relisd mpon by Mr. San, are of no
Sonsdquence, submitted Mr. Pal, in view of ssb-section [2)

of Section 28 of the Arbitratisn Act, which reads as. Bollosst-

“Any provisiom in an arbitratiss agressest whigEalry
tha arbitrators or umpirs say, aEoept wvith ke
consant of all the partiss to the ﬂ'ﬂ'_'l:.-.'l.l.tvl

the time for saing the sward, ll-.llhﬂl!l.ﬂ:ﬂl

mo sffect.” .

dcpording o him, the court of arbitration and the I:I.‘I.l.t:'-lm
are parts of the same arbitration schams, i the u.:-:_* R
cotulrt of arbltration enlarging the tise for makimg e .ul—.lﬂ T
bw taken as the order of the arbitrmtory but this h.t.“:;:._m
tha corsent of the partiss wms voild and of oo af fect in ;

l‘muthl_::'

of Sectian 28(2) of the Arbitratiar Met.

e '_._-_.‘.i_r_.._ S T G ———— S W W W WML sl ]
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the arbltrator, the anlargement of tims, whish is the
fanction of the curt under Section EH_":E'- afl tha
Arpbitration Agt, cannot be granted DYy & person acqulrling
apthority for such purposs by agresment of the parties as
that would be hit by section I3 of the Contract Azt, baing
aB agresmsnt In redtraint of legal procesdings. It is,
howevat, ot nécesdary to antef lnts thls dlssusslon &8
under mection Z8(1), “"the Court may, Lif /it ¢hinks £it, wheth
phe time for making the ssard has sxpired or oot and whethar
tha award has besn made or mot, snlicge from time to - tdme,
tha tizme for making the swards™ Thi Court, it will ba
sean has gyo poty power to move in the matter. As appligatl
was; howgver, made at thyg == of argumsnts on bahalf -l. tia
respondent, pravying for mitable sexcemalon of time for _‘IH
. the swvard wvas mads. It is ot disputsd thet §imes cin b
axtandad sved aftar the svard bas been mads. Sabba Res 7.
of the Sopcess Court spsaking for himsalf asd B.P. Sinhs C.J
and MafiFokkar J. in the case of Harl Swankar lal ¥ Shambbn
Hach, AIR 1963 3C 78; chsarvedi “"sectlon I8 of tha Aot snabl:
the court to extend the tioe for maklng of the swand; sxtsns
of time may be gived sred after the award has bewn factaally
made. So pill the time is extended an sward cannot be mmdie,
thongh, when sxtended, the sward factoally mads may be treats
& a8 &N sverd mads within the tiss so extended. To paf it
diffarsncly, if tims was ot saxtendsd by court. the lhlﬂ!lﬂt

dascribed as an sweard would be treated &a pon eet.™

Mr. Pal submittsd that the discretisn of the Sourt
ahould not be exercised in favour of salarging tha tims &s
prayed in this case, a8 that would be wnfair o the patitione
His remast to the arbitrator to fils the swarcd in nu-;ﬂ.-ﬁ.l
not scoeded to. He, therefors, had ne opportunity to fils
ghiections to 1%t The sward belng out @f Tilms 13 POt ll‘-‘-

an was bald by tha Supress Court i Barl Fanker lal®s

= - i
-.W,'ll I- : =
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cass [AIR 1962 5C 79). The mticioner in the bonafide
balief that the award is & cumllity Dook no furthar steps

to have the award filed in court to enable 1t to fils
gbjection® under section 30, Arbltration Act. How, the Tims
for the petitioner to maks s application in court uader
section 14 of the Achitration Act, has sxpired, and if ﬁ-

N B~

L ulﬂlﬁqﬂh?ﬂ.eﬁrﬂ,ﬂﬁlhﬁﬂw"“hh

PR

with diffidfsmley is filiog chiscticahAnd may ba lﬂif*r

;

rm;nv;-rnrthm:mm-ﬁﬂtmh&

prejudiced. Tha aalsrpesmots of tise Lla & —l'.-:# ﬂ'.'
cretion which should oot be sxeacalised 1o tha nlip-

I was urged don belelf utmmf_mﬂ*
sward was made within the time allows! by the ceurt of - s
arbitratisn ip‘sctordapce with ICC Enlas, agresd wpos '-r‘-
partiss, as“gowarning the arbitreation. The Mwrd was, 1:‘..-#1.
madae in tise as extendsl i8 accodanse' with the agreshsnt
of the parciss, it was at their specific request that the
athittator after conclusion of ths argueent proossded tl_ll
the award. The petitionsr bad all along besn partioipatisg
in the arbitratiso proceedings which started in 1568 '-'.I.;ﬂf
and never guestioned the arbitrator's power tolrecesds
althongh the snlargessnt of tims hed mot been grastsd by thes
Court of Arbitration. The dates Sor procssdimg is the -:-l-
ware beling fixmed from tiss to tims, the partise hed scpEsesed
thair venness to sea the arbitration theughs The petitisner
thus took a chance of & decizion favourshis to it. l-l.-r
whan the sward has gone agalnst 1it, its abjection ta 'ﬁ_‘ :
anlargesant of time &ce wially sojestified. IES Hll-l'ﬂ-* ad
af applicetisn undsr ssctins 14, Arbiltration Ast -um': Bor
filing of tha sward leﬂ:th.lmrﬂ“ﬁ:lﬁﬂ'ﬂlﬂ_t
purposss. The petitisner itsalf know as stated i ]-'1. -
af the petitisn, that under the Fresch Law the -rl.“.

- e e = e - T o T e BT
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srforcsabls by ardsr sf the court without escuiring in ths
marits of the cace. if ths swvard has ecome bindimg and has
ot bean set aslde by a competent suthority of the Ccountry
in which or ander the law of which the award wvas made. It
is the petitioner's cass that ths award w=as mads in Iodis
undar the Inllan Law. It wan., therefore, for the petitioner
to take timsly steps to have the award declased a smlllty,

if it thought it was so, more specifically-as it was vare
that they could be snlargsd by the' oourt sven aftarc tii ;F
award had been made. The petitloner not baving mowed Ehe
court undar Section 14, earifer'cammct plsed ita cwn Begisct,
far lowokiog the sxerciss of comrt's disccetisn agelnst h
grant of time. The getibtloner has Dow £iled an l.u!-ﬂ;t
application urder Ssction 14, Arbitration Asts in respest of
which pothingdls sald in this jedgmsst; will have amy l!!.ﬂcr.r
mor should it b taken as an sxpression of epinion affsctinog
that application. The sald application shall ba trisd oo 1ts
cwn merits, and the petitiooner will be granted apprepriste
reliaf, 1f fond entitled to amy. Buot, that has 8o ralevancs
for tha purfoss of extendisng of ot extending tims for

making the swaprd.

Mr. Fal submitisd that tims shonld pot be salacped
in this case alio becatee the petiticner has yeary sarlous
objections to the sward on meritss But it wss for the
arbltrator to decids the marcits of the cass; and 1Ian cass ths
court can g into the sward undear Sectisn 30 of the Arbitrati
Azt pftsr ita being filsl in court, the petitisser will bave
an appareunicy tn uwrge les abisctions. =fesr its applisstisn
under section 14 is granced apd the ssard Ls llln._!l_t. o
filed ip court. Without tha Ih_&"d baing befores the oourt, Dot

=an be saild about the petiticner's cbjections oo th-lh.
- - .r-
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The learped counsel have cited a qumber of judgmaots
for and agalnst the graot of the prayer for snlarcement of
tima; but all of them are based on the fact of sach indiwidoal
cass. There can be mo doubt that the snlargesesnt of time
for saklng the award 18 eftirely within the discretlssn of the
court. Io Eaphavalsl Dugar V. Meswrescssresver Ashkazas
Eishanlal, AIR 1957 Cal. &58, it wvas chagrved that the court's
power utder sectlon I8 to extend tims afecentirely discretions’
and are oot limited. Tha curt ocan sslarge time G -I.'l.l'
the mward even aftar tha award bhas bean mads asd sven Efter
the tims has expired. It wes alsc hald thet cut of the
paisuasive condldecretlon baforw the ocourt would be, Sthat afte
all the time, expenges \and trouble in golsg isto arbitraties

& and actually hawing the swvard, regarding which there is me
maritissricos ehfection, 1t is proper o sclacge the tims
and mike thewward, the frailt of so mech tlsa, labour and
expania, effective and mot @ frustrats 1t by refosing tims.
Logkiog to all the facts and sircusstancss stated abowve, I am
satigfied that it is & Fit case whare tims for making the awa
woild be extended. I, therefors, salarge the time until 29/9
1989, the date of which the swipd van mads 1o this cass. The
award was, thersfors, made within the tims allowsd by lewy anc

. la ot lovalid on the ground of balng mads bepond Timss

i S Coming to the merits of the case; M. 9:0. Fai; tha
laarnel Counsel forf the petitlofer-cosgany, mbalitted that
an award, which k&8s not bean mads & milae of the court aod has
not become & decres of tha court, is a mullity s as soch
has no sxistence o lav and emains & dead letter. Tha le&rn
Counsal cited a mmbar of declsions of warious oourts,  viE.
Bam Sahal V. Baby L] ATR 1968 Allshahsd 217, Bep Eapreis Lyl
Frabim Chapd AIR 1958 Patna 262 (FB), Seit Pessndan Sexmacas
T.8. Haikysm Fillai, AIR 1960 AF 59 (FB), Oy Fohomed Tosef Ls

Sahay Ve. S. Hajes Mohassed Fossain Rother, AR 1964 Medves 1

and Sardool Singh V. Aarl Siogh AIR 1988 Punjab & Ii.r!".- 304

=%



Lo all thess caspss it was held that no party can be

prejediced by the mace existence of an asward, which doss Dot
become cpefative and snforcsable antil it has besn £Lled in
court and the coutt adjodlcating upon its walidity passes a

Judomant skl a decres I sccordances thesewith,

It im Dot mecessary to 0o imto the serits of thae
aforesald decisions, ss this guestion was considared by the
Supreme Court im W/g, Uttss Sigoh Dpagad . Vnion of Zadis
CA 162 of 1962 authoritatively decided 'on 11th n:n;.h-?-ﬁ-' 1962,
It wvaa hald that "after an seeard bas besn proocusced, th.
rights and liabilitiss of fthe pirtiss in respect of the said
claims can ba dstdermined only on the basis of the sald mard.
Afcer an award 8 propoubcsd, no action can bs started -.ﬂ-
arigisal claim which hed been the suabject matter of the Teafers
The court approviegly guotsd from the cbsscweflon of Hooksrjes
of the Calemtta HMigh Court in the case of Hhsiabard Sgka Bepik
¥a. Bghery \la]l Bapgk, ILE 33 Cal. 881, at 5P, as folliwss-
“Ine award ie in fact, & final adjedicetion of & court of tha
farties cwn choloe, and gptll lspeached upon seificisst grownc
in an approprists procesdings, an award, which is en the i‘m
af 1t pegular, L8 comcluidlve vpon the mserits of tha conErowears
pubmittel, onlssspoasikly the partiss have (otesded that the
avard shall mot be Fioal and oo nclus iy sssansmenss I8 reality
an award poassdsss, a4ll ths slesssnts of witality sven thoogh
it has pot been formally soforced and it say be relisd “ in
a litlgatlon betwsen the partiss relating to the suss ssbject
matter®. This view was approved and affirssd by tha l-n:—
Court Lo Saciph Fuper ¥. Suripder Fupar & Ocherg, AIR “'?l-

S5C B33s It was held that an saward has soms legal foree -i
is not & Aare waste papsr. Porther 1f the swerd is fisal and
binding on ths partisa, it can hardly b said that it is ..:

walte paper, unless it is ssde & rels of ehg Cowure. Mr. Jastis
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Hegde, 16 & Separate Judogment, agreeing with the =ajorclty,
obhasrved, that "ths avard doss creats rights in that property,
but thaes rights cannot be enforced ontll the award Ls sade

A decoes of theée court.™ Thae award under considacation, thas
credtes rights and i3 fimal and, tharefore:; bindingr althoagh
in cass it is sought to be snforced in Indla, soms forther

steps may bes required to be taken for thAt purpeses

Mr. Fal submitted that the aweed In the preseat cass
was not final as it was signed and completesd by Lord Dewlin
bafore submitting it to the goubt of Arbitratisn. Accerding
ta Article 28 of the ICC Mulesy the swvard is reguirsdto be
appreved by tha Court/of\Afbitration befors 1t can ba
completed by the arbitreter. This according to the lsarmed
counssl appsars not ™ have bean done. Bot, the awvard waa
sdmittadly commp . cated to che parties by the Sscretarlete
af the Internaticonal Chamsber of Commsrce, Lo acoopdance with
Artifie 28 of the ICC Foles. The forsalitiss reguirsd umdar
Articie’ I6 baing matters of dossstic procedurs mat ba presumn
tahave bean fully complied withs: The cbjection of the lsarn
Counsel, tharafore, has o force. Mr. Pl also ceferrad te
Article I9 of the ITC Enles and submitted that ths arbitcal
award is a statsd to be fimal; but nobthisy shogt 1te hi.nd_i.uq‘
naturs. Thim artlicle being & apeciflc provislss Ln the ooptr
batwean the parties, indicates, sccording o him, an intantis
of the parties different from para 7 of the first Schedwuls of
the Arbitration Act, which would have mada the award mot only
final but bipding also. But Sectionm 3 of the Acbitratiom det
appllies o the provislons set out in the fimat Schaduls b
evary aroltration agresment, uhless & Jlfferent iotEntion 1
exprefsed. HNothing heaving besn said abput its bindisg Deturs
the award womuld bécome bimding onder the provision te th-lt

affect lo clesuse 7 of the first Scheduls. Farthes, Sb-cleas

(2} Article 29 says that the partiss sndertake &5 Carty out



the award wlthout delay., abhowing ".l'-llr!"br_ thé uomistakable
inteantisn of the partiss to remain boannd by the seard. If
the award 18 final it impliss that the sward 18 binding -.th
parties and the contentions of Mr. Pal to tha contracy h;- -

bamis. Objection of the laarned connssl, tharefors. _IFH,
: T

foroe.

"'|. S
afd sub@mitted that the arbitral sawacd li-stated o e P

4 #J’"

wonld hove sade the Jjnmnd not only fimsl bat biulj.q*_l
_1-"\-\. -

Sectlon 31 of the Axbftration Aot appliss the ;u.'n.l.ﬂ.-_-
out in the fitst schadule different intentlon is M
Rothing heving been aald about lte binding netare, u.-—u
would becoss binding ander ths provision to that ﬂﬂt "'.1

clause 7/ of the Hret Scheinlesy Further, sub-c]lmae mﬂ | T3
23 says that the partiss undertaks to carTy out the sward im
dalay, showing tharsby the pmmistskable intestion of Hul 'II'H.
to remaln bound by the seard. IFf ths sward is fisslfde

that the award is binding on the partiss; amd the oon

of Hr: Fal to the contrary has mo basis.

Io the result, che sward dated I9th Bsptasbar
Lord Devlin is declared to be final and bimding on the -

although further steps may be required to be talen to
decres of the comre, if it is sought b0 be ﬂunﬂ E!I ?
In tha circumstances of this cass thars will ba = w_“ﬂn
costs:. This will aleso disposs of CuM.F« 98 of 1979 !iﬁ
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