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1991, MHo. M.P. 1625
IN THE SUPREME COURT OF HONG EKONG
HIGH COURT
MISCELLANEQUS PROCEEDINGS
IN THE MATTER OF Ee%!ns 2H
and 42 of the Ar ion
Ordinance, Cap
*
IN THE OF a
. Conven ward made in the
Peoplesa, Republic of China
da th December, 1990.
BETWEEMN
GUANGDONG NEW TECH OGY IMPORT & EXPORT
CORFPORATIC ANGMEN BRANCH Plaintiff
and
CHIU SHI ading as B.C. PROPERTY &
! RADING COMPANTY Defendant
. Coram; %Hmh Mr. Justice Barnes in Chambers
*
D Hearing: 30th July 1991

~:SP\ of Delivery of Judgment: 23rd August 1991

JUDGMENT

On 18th May 1988 the plaintiff, a corporatiocn of

the Pecple's Republic of China, and the defendant signed

Hong-Kong
Page 1 of 14



a document which bears the heading Contract No. 88JNTIO023.
By the terms of that document the defendant undertook to
supply to the plaintiff 172.36 tons of crude oil at
US52,423.00 per ton CIF Jiangmen and the plaintiff
undertook to establish an irrevocable letter of in
favour of the defendant in payment for the ﬂhi-ﬂtb "within
45 days before the specified date for ahipl‘&?!f The date
wag gpecified as "before the end of Ju Q\ B. The
plaintiff honoured its undertaking b /Sheninu the required
LC on 20th May 1988. On recelip &3 LC the defendant
asked for an extension of the ~;§lrr date for it and the

plaintiff agreed. <:>
The plaintifflggé)equantly gigned ancother document

which bears the he‘v Contract No. S8BJINTIO25 dated 25th

May 1988. This @ ment has not been signed by the

defendant hiﬁg!xspurpurts to be a contract between the
parties %
BBJINT

both documents being printed forms used by the

o8t identical terms with Coatract No.

D i'ff. By the terms of the second document the
~:gl}[&ndant purportedly undertakes to supply the zame
~:SP§quantjtv of crude oil at the same price. The only

difference in the terms relates to the date of shipment.

In this document the entry under the heading "Time of
Shipment® is "Before the end of August 1988". ©On 30th May
1988, the plaintiff honoured its purported obligation under

the terms of this document by opening an irrevocable letter
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of credit in favour of the defendant in payment for the
shipment.

Although the defendant has never signed this
second document he did acknowledge his obligation to megaa
the shipment when he sent a fax to seek an extens of the
first LC. In that fax he referred to the shi nt
mentioned in the second document saying: "™ cond
instalment of [crude oil], the quantity;(ﬁ?‘ unit price,
the amount are the same as the firs alment but the
loading and transportatien date is 1988, therefore the
iszued LSC shall state that thﬂi?bading and transportation
time is 15th August 1588 v ntil 30th August 1988".

In the av&nt.<{ks_ efendant shipped only J4.472

tong and refused to er the balance.
The plai referred the dispute to the China
Intarnatinnaliéépnnmic and Trade Arbitration Commission.

It did sossgs;uant to the Arbitration Clause which appears

in bot ents in the following form:-

*

@ "Arbitration

All disputes in connection with
this Contract or the execution thereof
shall be settled by friendly
negotiation. If no settlement can be
reached, the case in dispute shall be
submitted to the Foreign Trade
Arbitration Commission of the China
Council for the promotion of
International Trade in accordance with
the Provisicnal Rules of Procedures
promulgated by the said Arbitration
Commission."

It is the award made by that body in Eavﬂuquﬁ}R%ﬁg
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plaintiff which the plaintiff seeks leave to enforce
pursuant to section 2H of the Arbitration Ordinanca.

It is common ground that an arbitration award made

in the People's Republic of China is a convention AHI?iE)
within the meaning of the Arbitration Ordinance. EﬁEF.an
award is enforceable under the provisions of Par‘::> of

L 4

that Ordinance.
Sections 43 and 44 under Part ;z:ég:kide as

“"43. The party seekin <<;g}urce a

Convention award mus ce -

follows:-

{a) the duly aut cated original
award or a duly™c ified copy of it;

(b} the ori arbitration agreement
or a duly ified copy of it; and

(2] W h& award or agreement is in

a fn::gg language, a translation of

ic rtified by an official or sworn
ator or by a diplomatic or

n®ular agent.

%. (1} Enforcement of a Convention

auward shall not be refused except in the

cases mentioned in this_sectiun.

~153\ (2]} Enforcement of a Convention
award may be refused if the person
against whom 1t is invoked proves -

EAY venwed OF

(c) that he was not given proper
notice of the appointment of
the arbitrator or of the
arbitration proceedings or was
otherwlise unable to present his
case; or
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{(d) that the composition of the
arbitral authority or the
arbitral procedure was not in
agcordance with the agreement
of the parties ....: or ....."

8. 44(2) szets out two further cases in which O

enforcement may be refused but the defendant does b??!ly
Ha-flso
*

on any other than the two cases I have set out.
iﬁ the

contends that the plaintiff has not cauyliaﬂ(j}
formalities set out in s. 43. &\
Exhibited as CEKWB-1 to the ation of CHIU
Kwok-wing Benedict filed on 10th Ju 91 is a document
which Mr. CHIU, a solicitor Eupté?id by the plaintiff's
solicitors, affirms is “a opy of the duly
authenticated original tion Award of the China
International Econom Trade Arbitration Commission of
the People's Repu g:JLf China .... against the defendant
dated 28th Dec r, 1990". Mr. Chung, for the defendant,
submits E;;gggpnduntinn of that document in that way is not
B

a compldance with 5. 43(a). Authentication, he submits,

must from a person in a position to say that it is the

of the Commission. That cannot be done by a
oliecitor in Hong Kong. It needs to be done, so his

submission continues, by someone in the position of, say,
the Chairman of the Commission.
8. 43la) is enacted in the form adopted by the New

York Convention on the Recognition and Enforcement of
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Foreign Arbitral Awards. About that wording Mustill and

d ¥ _a cti | grcial Arbitra in

Englapnd, 2nd ed., p. 425, have this to say:-

"The references to documents being 'duly 0
authenticated’ or '"duly certified’ are
unfamiliar in an English context, but Q‘
probably add nothing to the ordinary O
rules of evidence concerning proof of

documents: the most convenient meth
proof will generally be by exhibi

the document to an affidavit de ng
to its authenticity, accuracy@ copY,

or truth as a translation, as\t case
may be."

During the course of t'!:kearinq Mr. Jac, for the
plaintiff, produced what pu ed to be the origimal award
and submitted that "dul €E’henticated“ is satisfied by
producing the origin the court.

I do nnt@ that 8. 43(a) requires the strict
proof suggest Mr. CLung. There is before me prima
facie proo t the document produced by Mr. Jat is the
duly auQE;E;fEatad original award. On that evidence I find
tha@ 43(a) has been complied with.
~:SSS Copies of the two documents containing the

rbitration clauses were also exhibited to affirmations by
Mr. Chiu in which he affirmed that they were true copies of
the "“duly notarized Contracts™ BBJIJNTIO23 and 88JNTIDZ2S.

Mr. Chung submitted that the document 88JNTIO25
could not be an arbitration agreement within the meaning of
the Ordinance because it has not been signed by both

parties.
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Under the Ordinance "arbitration agreement” has

the meaning assigned by Article 7(1l) of the UNCITRAL Model

Law, the text of which is set out in the Fifth Schedule to

the Ordinance. That Article reads as follows:-

“Definition and form of arbitration
agreement

(1}

(2)

O
QQ‘

'*Arbitration agreement' is nn<;:2

agreement by the parties to 3\ L
to arbitration all or cer 4g$

disputes which have ari which
may arise between the respect of
a8 defined legal rela ip,
whether contractual £t. An
arbitration agree t“may be in the

form of an arbi clause in a
contract or in @ form of a
separate agremsn

The nrbil:h*lﬂn agreement shall be
in writ . An agreement is in
writipe it is contained in a
ment d or in

ange of letters. telex,

Jrams or other means of

compunication which provide a
cord of the agreement, ©or im an
¥xchange of statements of claim and
defence in which the existence of an
agreement is alleged by-one-party
and not denied by the another. The
reference in a contract to a
document containing an arbitration
clause constitutes an arbitratian
agreement provided that the contract
is in writing and the reference is
such as to make the clause part of
the contract.”
{Emphasis added}.

2{1} of the COrdinance provides that Article

7(2] of the Model Law shall apply to every arbitration

agreement.
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Although there was no arbitration agreement
contained in a document signed by the parties, the Tribunal
found that the terms of the agreement set out in BBJINTIOZ2S
had been confirmed in writing by the parties. The TqEEjpal
therefore found that there was reference in a Hrit<2%~

contract to a document containing an arbitrat uACS}ause and
*

accordingly found by necessary implication t there was
an arbitration agreement complying wit equirements of
Article 7(2). The plaintiff having uced evidence that

the documents exhibited are truz\s§ 8 of the arbitration

agreements I find that the pliéPs;

requiremants of a. 43.

f has complied with the

The defendant @finatiun alleges that he was
not served with not the proceedings until April 1991,
that is months a (;;)nha award was made. The Arbitration
Tribunal 1n~:§Es ard says that "notice for commencing the
c

arbltrnti eadings were respectively served on the

nai5§§: cerned" The award then goes on to state:-
*

“The [Defendant] did not appear in the
proceedings and did not give any

explanation for [his] absence. After
the commencing of the proceedings, the
representative of the [Defendant], Ms

Chen Jian submitted a Defence and its
supporting material on 10th August,
1990."

Later in the award the Tribunal sets out the

defendant's defence which raised certain legal points of no
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relevance to the present proceedings. It is clear,
however, from the award itself that the defendant did make
a defence to the plaintiff's claim. He was in no way
prejudiced even if he did receive late notice of the <:2>
proceedings. I would not therefore refuse enforce of
the ward pursuant to the provision of s. 44{2}1ﬂ<:)

The defendant further alleged that ﬂﬂssﬁbnpnsitinu
of the arbitral authority was not in afﬁth e with the

8

agreement. This became known as the

omer point®
during the proceedings. It was a in respect of which
I detected a lack of enthusiasm r. Chung while
advancing it. The arhltrat’ lause refers to the
arbitral body as the Fo a Trade Arbitration Commission
of the China Counci the promotion of International
Trade. Tha Trib which made the award is known as China
Internatinnii§sgéhﬂm1c and Trade Arbitration Commission.
The short r to Mr. Chung's point, however, is given by

the Tri itself. In the award, after setting out the

nan@ which it is known it then adds in parenthesis:

aerly known as the Foreign Trade Arbitration Commission
\§§§u the China Council for the Promotion of International
Trade". The defendant does not, therefore, even begin to
make a case under s. 44(2) (e).
I find in the plaintiff's favour, grant leave for
the award to be enforced in the same manner as a judgment

of this court, enter judgment for the plaintiff in terms of
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“d

/

paragraph 2 of the Originating Summons herein and order the
defendant to pay the plaintiff‘s costs.

Certificate for counsel.
(E.C. b@
. Judge of tb{ h Court

Mr. JAT Sew Tong (Livasiri & Lo) Q% Plaintiff.
Mr. Tommy H.R. CHUNG (K.L. Ho &{é?i} for the Defendant.

O
@)
oQi‘
X\
&
« &
N
Q
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