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BANKAMERICA TRUST AND BANKING CORPORATION
{CAYMAN) LIMITED v, TRANS-WORLD TELECOM
HOLDINGS LIMITED and HELLENIC TELECOMMUNI-
CATIONS ORGANISATION S.A.

Giranp Court (Smellie, C.1.1: March 15th, 1999

Arbiteticn—forvign arbitral  award—stay of Cavmmn  procecding s—
inferpleader proveedings—Foreign Arbitral Awonds  Evforcement L
(1997 Revigion), 5.4 applies with Arbirration Law | 199 Revision ), =7 i
application e siay interpleader proceedings involving competing «lains
i peneties tor feeretgn arbitrovion agregmei

Arbitration—foreign arbitral award—stay of Cavinpir procecdings—
uniler Foreign Arbiteal Awandy Enforcement Line (1997 Revision). 5.4
ey v praiery opposing siay of focal proceedings 1o show ne real or
geneine dispute to be referved to arbitration—arisebility of dispaie for
ferad awnel consis considerntfons normally irrelevant

Avtrirrtiomi—foreipn  orbivml ovarl—stay of Caviner II||1rm i raliii Q‘
svaypiet anf elixpuite —ciestomction of provixion for claims wder rmr:@

waterandles ey be Sdispee™ for pridposes of Forvden Arbiin
Evtfovivginieny L [ 1907 Revisdon ), x4

The applicant bank applied for interpleader reliel in m@( MEYS
hehd in the secounts of the second elaimant,

The secomd clpimant, OTE, entered into o conrach@ite TWT for the
Elmhast ol a nationgl eléphone company, m& ammunties given
v TWT and secured by n charge over the assgts d{the first cloimant, fis
Coyman-negistered parent company. TWT ¢ pontract also contained
provisions for the reference of “any cglai or difference” 1o
arbitration in the United Kingdom, m by the OTE unier the
wirrarnlies was 1o be notified to I A fa US subsidiary)
and the bank, with an estimate relating 1o the claim, before a
specified release date,

A notice of claim doted three Biays before the release dote was Faxed o
TWT and TWTA. but the fax number given in the contract for TWT was
mmoperative. Fox cover-sheets referring to the notice of claim and mtiFE
the amount of the cloim were sent (o the bank ond o TWTH, but O
omimed in each case to attach the notice itself. Both also received o hard
copy the day before the release date, but once again only a covering leter
had been dispatched and the notice was absent. TWTA was chosed for

Gasn Cr, BaskameriCa TRUST v, Trans-WoaLp

TWT s copy was further delayed for SIS,

The bank. considering jsell i en pul on notice of o claim,
refused 1o release o TWTH fumd the accounts containing moneys

allocated for the payment of, % Both TWTH and OTE threatened
procecdings against the bank. b sought interpleader reliel under the

Grand Court Rules, O, IT.EHI.I the arbitration process was commenced,

hasiness on that day and received its :ﬁlwn days after the release date.

OTE applied for the in r proceedings (o be stayed,

The coun orde rim stay of the interpleader procesdings and
an injunction re the clavmants fromm taking furher proceedings
against the by ing s decision on whether there was a dispute
i Ferred 1o nrbiteatiod,
itted that (a) since OTE had given no proper notice of its
igations to OTE hail been discharged on the release date and
real o genuine dispute 10 be referred to arbitration; (b)

the
a%‘ . Tor the purposes of s6 of the Arbitration Low (1998
Et wnl. OTE E“I-I'llliﬁl shivw mio sullfichent reason for o sioy of the

i leader proceedings to allow the matter 1o be so referred and the

O it should not exencise s diseretion ander 5.7 10 order the contract to

be complied with: (o) the removal of the need (o show o genuineg dispuie
for resolution by arbitration. which hail occurred in English low since the
enactment of the Arbitration Law | %96 Bevision) here, was not o pant of
Cayman law: and (i) the conrt should proceed 1o deal with the matier by
summary juddment wder CL14.

OTE submitted i reply that o) sinee both TWTH and the bank had
boen mistthed of the existence and magnitiie of the ¢laim by ihe Tay cover
sheet il covering leters which they hal received before the rebease date,
there wis ol least g angoable dispute as o whether o claim il been
msde, which swconmbing o fhe comtrmt shiould b pelemed B wiiration;
(b =i the Foncign Ackitral Asvinds Enforcenwnt Law, s 4 {rather than
the Arhitration Lo, < b) applica when the arbitrtion was mo o dimestie
o, the dasun wis ohliged e stay the iterpléader proceedings. unkiss
satisfivs by TWTH tha there was nodispute i be nelermed

Heled, ordering o stay of the inerpleader proceedings:

(1} Since the agreement specilied that arbitration was 1o ke place in
ihe United Hlﬂgﬁ“ﬁl. the Forgign Arbitral Awanls Enforgenwent Law
(1997 Revision), =4 and mst sb of the Arbitrotion Law (199 Revision)
fm'enmt whether the courm shoulil siay medini: in the Caymom
slamds 1o alloww the arbitmtion o go ahead. In interpleader procecdings
fin the obsence ol o parallel Wwflillll in the Foreign Adbitral Aswands
Enforcement Law) this applied wgether with 57 of the Arbitration Law,
conferring a discretion on the court o order that the opposing claimants

dispute be ditermined in scoonbmee with the conlmct rey Hahnrsfands
Page 1 of 9

= page 122, line 7Y

(2) Under =4 and in contrast to &6, the onus lay on TWTH o show
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that there was o dispuite between the parties, foiling which the court was
ishliged {rather than Em ing o discretion as under 5.6 to imposz a siay, In
cominion with 2.6, however, snly o real or genuine dispute would sulfice
for these purposes wnd. in prisctice under either stotule. a stay wounlil be
gramted wnless no such digpute existed. The discretion under 5.7 was 1o be
exercised in the same way. Neither the suitability of the particular dispute
for trial by a coun nor considerations of costs wene usually relevant 1o the
viouirt's decision. Developments in English law under the 1996 Arbatration
Act were nod pan of Cayman Iow | 119, limes B-33: page 121. lines
19—=4d; page 122, linex B=15; page 12X, ling B = pagé 124, line 3}

(38 Thene was a real and genuine dispate as in whether a claim under
the warranties had been made by OTE. since TWTH and the bank had
had sctual notice before the release dote of the existence and amount of
such a claim, and the contract did not express the form of the notice 1o be
crucial to the payment of a cloim from retnined funds. The failure 1o
notify TWT was partly the result of its having provided an inoperative fx
number and, in the light of the above, was arguably not strictly necessary,
It was quire possible, therefore, in the interess of giving commercial
effect to the panties” intentions at the time of the contract and in line with
recent practice in the English courts, thit an English arbitraior sould C

comstrue the notice provisions bromdly. Accordingly. the court would sty
the interpleader proceedings pending the culcome of the arbitration m\%

grand an njunction restraining the claimants from bringing fu
proveeilings wpainst the bank (page 124, lines 6-25: puge 123, lines OS0ES
puige B25, e X0 = page 126, line 25

Civses cliwd: *‘

E0y Elerine Brow {Pre) L vo Kiinger, [T982] 1 WLRJI N5 Musl] 2
SILER, 737, i Tonlbowed,

120 Holki Shipping Cowp. v. Sopex Ofls Ll | ILHE'H%. . 120 | 1W9B]
TANER. 23w Follonwed,

(3 fvextves” Connpenisoion Sohesowe Ll v, ¥
[1998] | W.LR. 896 | 199%] | All ER. 48,

4 Manmai fnv, Co. Lid, v, Eaple Stor L
749 [1997] 3 All ER. 352, foll

(5) Newn {dersex) Kair Lud, v, Kenn i

lied.

W.LR.713;[1977] 2 Al ER
81 Phoeniv Timber Co, Lru'.$ jewr, o e, [1938] 2 QR | [ 1958)
I Al ER, 815, applied,
(71 Rewrdon Smith Line Led, artsen-Tongen. [1976] | WLR, 989,

[1976] 3 All ER, 570,

Legislation construed:

Arbitratiog Law {1996 Revision) (Law 2 of 1974, revised 1996}, s.6; The
relevant termis of this section are sel oul of page |20, lines B-19.

&.7: The relevant terms of this section ane set out at page 120, lines 20-13,

H'r'\r.rr lerll_l.f. !I:lll.'lll'.,

g Con Laddl, [199T) ALC
irered Gan b M, [1977] 1

13

43
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975, revised 19837}, 5.3 The releyaniagrms of this section ure set oaut
ot page |33, lines =T, ;
sl relevant ierms of this N&@R sel oul ol page 120, lines 28=39,

Cirand Court Bules, 017,
“Subject o the foregni €5 of this Order, the Court muy in or

for the purposes of anyNpterpleader proceedings make such an order
s Aoy CORE OF ARy il ter as it thinks juse.”

Mre, AL Pre 'r@ the applicant bank;
iR A!l:iﬂ'll&m r=t cloimant:
LR MeDeagiehind A, Welrers For the second cloimont.

5 .%L’J.: Even when st in the context of the uswal interna-
i of litigation coming before this court, the present matter
hindly be described as commonplace. The national ielephone

pany of Armenin, owned jointly by the Armenian Government and
rans-Worlid Telecom Ll ("TWTT) o Guérnsey company. wias boughi
y the Hellenic Telecommunications Organisation ("OTE™). Certuin of
the representations and warrnntics given under the purchose agreement 10
OTE by TWT were guaranteed and secured by a charge over isets of
TWT's parent company (“TWTH"). o Cayman lslands company which
plao owns another nierésted subsidipry in the United Seles ("TWTA™).
OF pivatal importance to the present application are the provisions in the
share purchase dnd guarantee and chorge agreements for the reference of
any dispuies arising o arbitration by the International Chamber of
Croaanerce i Lo

The issue before mwe now is whether competing elaims between OTE
and TWTH wimder these agreements give ise 10 o dispute which should be
relermed o thzit | LR wrl zirhilicil ki

Foreien Arbatral Awards Enfnn.'cmu@' 11997 Revision) | Law 30 of

frerplender relict

The matter comes before this count on the bank’s application fur
interplender reliel, The affidavit of Mr. Farnington, the Managing Diréctor
of the bank, gives the buckgroumd. TWTH is o chent of the bank wnd hos
been required, pursuant o the guarmntee and change agreement (“the
GCA™) 1o retain moneys and securitics which it has on deposit with the
bank. These wssets ane regquired 0 be retained in restriched accounts o
secure any relevant claim arising wider the GCA or the share purchase
agreement {"the SPAT) which OTE might properly bring and be awarded
by arbitration against TWTH. The bank came to be in thut positicn
having been given notice of the existence of the GCA and informed that
TWTH was not permitted to withdraw any of the pring@yman slaads
restricted secounts nor any of its charged investment securiiRagalieef 9
the price written consent of OTE,

(s
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The maxinum liahility secured by the GCA was expressed ol one time
as being tens of millions of dollars but is now reduced to the maximum
amount of the only clyim which has arisen znid which is descrilbsed below,
The GCA operates as o fixed and Aoating charge respectively over the
mneys anid securities in the restricied accounts. This security provided
by the GCA is set 1o expire on its final release date, which was set by the
GCA asell s 270 days from s execution on March 3rd, 1998, ip
November 28th, 1998,

The GCA provides that any relevant claim raised by OTE as arising
under the SPA must be served by notice in a manner and form prescribed
' by the GCA in the following terms:

""Relevant claim notice” means o wriien notice addressed 1o
TWT ond copied 1o TWTH of a relevant claim against TWT (such
relevant claim to be made by OTE only in Fn-u-d faith and bosed
upen reasonable grounds), 1ogether with OTE's reasonable estimate
of ihe loss rélating (o such relevant claim.”

A relevant claim™ is defined by cross-reference o the SPA where the
definition appears in the following terms:

“Relevant claim’ shall mean, without limitation, any loss which
the buyer (or any person claiming under or through the buyerh may

any breach or misrepresentation or otherwise [by] any seller of any

15

sustnin, suffer or incur as o consequence of or in connection with, l

or all of the terms and or condifions of this agreement,”

OTE has pssened o rélevant claim by which it claims principal oo
of loss of approximaiely 312.75m. in réspect of alleged
wirmimlies and representiiions, as well as some 54.7m. in cdne

loves, e bnberest, Tecy il soon,

TWT and TWTH deny that circamstances giving ¢
elabm have genuinely arisen and=—the poing immedi s here—
thist am elTective relevant claim notice had been s E bl ihe
finnl expiry or release date of the GCA.

Oy November 25th, 1908, three days befo il relense date of the
GCA, OTE atiempted 1o serve releva i 18 molices upan e bank,
TWT. TWTA and TWTH. However—a s 15 achimitied by the firm of
Bird & Bird. the lawyers acting on of OTE—those attempts fell
short of meeting the specific notige isions contained Within the GCA,
which are quoled above, OTE less asserts that the fomns of
nolice whh:lh they did se 1o be ireated as effective notices of
relevani claims, satisfoct tical purposes to give commercial
efficacy 1o their notice uhlmi-:nl:iuns ul::r the Fﬂl’.‘f

What actually tronspired involved procedural mistakes which are
candidly described in a letter from Bird & Bird dated January | [th, 1999
to Qreen & Hall (a Californian law firm acting for the TWT interesis).

“We nofe your summary of the “facts’ concerning the service of
the relevant claims notice. We are siill investigating the precise

[

mtial

o ow relevant

i

I
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n your lener, We accept. howeve here do appear 1o have been

wome mistakes mude in sendi i1 natices,
Wi believe that the positi upported by the reconds of our
client and of the courer L LIPS, i% a8 follows:

I. The notice was adu o TWT ot the address saied i the

share purchase agreergite It was copied on its face as required by
ol 1000, o Trans: WorliP Telecom Americn Inc.

2. The nnu tedd Movember 23th, 1998,

3, The peficcsas senl by Tax to TWT and TWTA on November
25th. x wumber stoted for TWT in cl. 10,10 of the share
purchas®\_ agvecment was, however, inoperative, Subsequent
tisguiNee=with British Telecom have confirmed that the TWT fax

r¥ no longer operative,
I the same time it was intended 1o copy the notice to TWTH
to BankAmerica as required by cl. 5.3 of the [GCA] (and,
indeed, by the definition of 0 relevant claim notice contained in cl,
1.1 of the [GCA]). This intention is evidenced by the fax cover-
sheets which wene sent 1o and received by TWTH and Bank America
on November 25th, 1998, The coversheets were adidressed in
accordance with the notice provisions in cl. 9 of the [GCA] and
clearly refer o the notice. Unfortunately, however, o mistake
occurred and ithe notice itsell was not attached,

5, Hunl ¢opies of the natice were dispatched by courier 1o TWT
and to cich of the three copy recipients, TWTA, TWTH and
RankAmerica on November 25th, 1998,

b The courer company  trcking  sumisaries  confirm  the
ool lowwingt:

ta) that the TWTH hard copy was delivered at 502 pom. on
Nowember 2Tih, 19,

b} that the TWTA hard copy was delivered o 913 a.m. on
November J0th, 1998, (The tracking record also confirms
that a delivery was attempled on November 27th, 1998, but
that TWTA was closed for business on thot day.)

ic) that the Bank America hand copy was delivered at 3.17 p.m
o Movember 27th, 1994,

7. It is not entirely clear when or whether the TWT hard copy
was delivered, as the kst entry on the tracking sheer dated
December 1s1, 1998 stales that the package was being held for
cereorship review by o govemment agency.

8 Unfortunately, it would appear that the notice DLL:IT was
omitted from the TWTH and BankAmerica hard coples nnd that
with the copies, only the covering letter was recei mﬁaymanh'sré'mds

sithim wnid canmim as yet n:mm@l'l}l 10 all of the poims made

Those admissions notwithstanding. Bird & Bird go on (Paged of 9
following argument:



“Thus. although there were mistokes made in serving the copaes
of e relevadt claim notice on TWTH and Bank Americe, Bth
enfities were on nofice as of November 25th, 1998 not only of the
exiztence of o relevant cloim, but also of the estimaied seale of the
lows andd, thereby, the imponance of ensuring that appropriate action
be taken. Attention wos down in the covering letier o the relavant
provisions af the [GCA] which, in itself, provided informition as o
the nature and content of the relevam elaim,”

Having first received the fax cover-sheet on November 25th and the han|
copy cover lener on November 2Tth, 1998, the bank regarded isell §x
being on notice of a relevant clalm and took “approprivte action™ 1o
reverse  infernally  transnctioms (hy  which it hod desegrepoted il
restiicied accoums) o the exient of the omount of OTE's clam of
$12.75m. plus consequential losses, Regarding itselfl as thus being on
notice, the bank has since refused TWTH's instructions o release ihe
restricted accounts. TWTH has threatened to sue the bank, Being aware
of TWTHs stance, OTE has also izsued a threat of legal action against
the bank should it release the resiricied aceounts before OTE s elaim s
settled or otherwise resolved by ihe process of arbitration or through this
coar

T Cayaias 15Laxps Law RiEpoRTs 1999 CILR

The bank claims no interest in the restricted pecounts—the !llhjti! ,

matter of the dispute between the rival claimants, OTE and TWTH,
hunk denies any collusion either with TWTH or OTE and stands

e pimit the money and securities into coun or o dispose of the
inther mamner s the coun may direct,

The bk bene faced with the thresn of legal act |@IH IR
opposing climonts ol taking  the  position dumr% i, Mirs,
Pevviimm chissifies the bank™s application as stikelolddy as coming
withion Grand Court Rules, Q00T For the grant of jin gacker relicl. The
bk woubl, however, agnee o g stay of Adion gl b the
peteniion of the accounts, pending the oilcs hotever procodling
the court dirgcts, On behall of OTE H respectively, Mr.
MoDumough and  Mr. Andrew  og vitled the stay ol the
interpleader proceedings is |mpnr.|:d heenssets secured until the linal

. Peccyning’s  submissions
ings be stayed pursuant o Grond
ok remuining as stakeholder—some
mssels in the npture of & being better managed in the custody of
the bank than by paym into court=—and granted an ingunction o
provent either claimant from instituting any further action against the
bank wuntil further order. This was ex to be an interim stay by
consent of the parties pending the decision on the further issue which |
nivi describe, The hearing before me then continued as 1 tumed 1o
consider whether the oppasing claims of OTE and TWTH constituted “a

ordered that the inlrrplrnd:
Coun Rules. 017, 8,

L]

b3
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dispute” within the meaning of that term in the SPA and the GCA and if
str, Whether the dispine shonld *muln::ln hy reference 1 arbiration in
Lovndlon,

§ Cieanine alfapenre for é
r|:|-1.|1d:.~ for the resolutivn of disputes by

The SPA and the I:u
arlsitratbon b the ﬁ uw rnn.
“The parti izihly agred as lollows:
Intemational Chamber of Commerce, of
A 7 England For ihe vesolution of any claim, dispile of
ifefence, Any final award rendeved by 10T arbiiration in
respect of any such claim, thspute or difference shall be
nforcenble in any court of competent jurisdiction within
I3
@ TWT's incorporution or principal place of business. or
within the junsdiction of the buyer's incorporation of
principal place of business and any other jurisdiction in
which asseis of any pary are locaied;
hereafter have o challenge the enforcement of any final
awand rendered as pbove with respect 0 such claim,
dispute or dilference in any of the junsdictions relerred o
inh sub-prarn, (i) above,
corvol b solbved wibcably within 30 days, shall be Bially settbed
e the Bodes of Congiliotion and Arbitmtion of the Inicmational
Clamber of Commence (00C)L The arhitration will ke place in
Lavrbonnt, B hiamd o shall be condueted in the Enghish Linguwige
of any arbitestiors. goder this sub-section shall be eflecied by the
Secretinal of the 10T i Puris, Fronee und any such arbitrator shall
pid be of Arienian, Greek, French or United Sudes of America
matiomality o mesidence, The final judgment or decisions of the
consts associated with such arbitration,”
Notwithstanding thil TWTH dnvoked and initiated the arbitsition process
provided under the ogreements by referring the matier (inchading the
dispute whether OTE has o relevant claim o begin with) i the 1ICC on
dispute 1o be referrad 1o arbitration and invites this court in the present
context of the interpleader proceedings to direct that the present issue s
one suitable for resolution pursuant to the mmmareg!ﬁﬁm{umgﬁdgt
provided vnder the Grond Court Bules, 0014,

i they it 10 the exclusive jurisdiction of the arbitration
the Republic of Armenia or within the jurisdiction of
mn i they hereby waive any and all rights they iy fosw or
i3 All disputes in conpgction with this agreement, which dizpute
)] Thie arbitration will be conductad by ilree arbiirators. Apposnimn
B arhitraters shall be given inowriting, The losing party shall pay all
8  February 11th, 1999, il now argues that there is in reality no genuine
45 1 wote in parenthesis here that the procedure that Fage 4.90.9,
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ke is difTert from the sumimary trial procedure provided by the
Cirmmd Count Rules, ©.07, «3(2) within the conlext of inlerpleider
proceedings themselves, which requires, among other ihings. :ﬂu il
only issue o be tried is omre of v, TWTH has notificd ihe 1CC that ihe
present issue, which Mr. Andiew refers 1o ns “the wotice point.” is one
which it would prefer to have resolved before this court.
TWTH's practical groond of objection to aritration on the point is tha
i there hns been no serviee of a valid and effective relevant chiim naice
as reuired by the GCA, then the secunty by way of charge which ihe
GCA provided would have been discharged on the Anal expiry due of
Movewsher 28, 1998, and with it TWTH's obligntions 0 OTE
Accordingly. TWTH should not be required 10 go through the protracted
Elcu.'-:nn af arbitration, and so suffer the prejudice involved in the delay,
efore hiving access to s assets which the bank pow holds ns 5
stnkcholider,
Me. Andiew Funber submitied thal os there was admitiedly no service
ol a Formal relevant clabm notice addvessed in the manner stinetly and
formally required by the GCA. there can be no geauine dispuate for

T C avsias Iseanns Law Reroers

Arblisation Law (1996 Revision), this court in its discretion shouhd al
the mamter 10 be iried simmarily and not siay proceedings so as 1o allow
the mubler lo proceed to arbitrtion. This became e pivetal issue be
me. Al one stage ol the proceedinies Mr. Andrew higl deseri
woncers somrewhal differemtly; that e the agresments a
Ittty comimerncial arrangement between competing e

5
15
TH ik

mtivhed to fosist o aheir sidct Goanalities so o 1o be lge e of flg
sl i even B thix meeant Owat OTE. after the bl rani cevilimgs,
I oo longer be

A this imphcitly involved the notion that i shiowld eaencise s
thiscretion s ns o enable a party to ev s puclgmient deld for
which i might in doe course becom: li wiciliotely expressed tiat

conern, In the nesult Mr Andrew sithoew This aspoct of his argument;
umel in the fight ol his ﬂrl@l; ions thit TWTH had other

Tl ssiceesslully establiched o neleving clism which
alle yo emforee panin seeured wsets.

substantinl assets, he was nlop to resile from onother argument
that TWTH would b "cri il operstions™ by the coulimied
restraint of the restricied ing arbilration.

A fwrther sckipow) J was mande by Mr Andrew dorg the
argumemts, which wps fhe ICC arbitior would fikely pooceed. if
refuesied by both & by tking the “notice poini” as an early
preliminary issue. This served furiber o allay any proper concerns that
TWTH mright be prejudiced by OTE's provaction of the mbiinion
provecilings,

Finally, as to the factors 40 be webghed and hoving regand 1o the
foregoing, sending (he mmier off 1o arbiicatlon would herefiore mot

L]

]
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necersarily resolt in OTE schieving “hy the bock door.” as M, Andiew
ped it the effect of a charge they have alrendy lost, To the exient
thit e montter swould Fall sobved o miy discretlon o the end in
deciding whetler 1o all ter to bo resolved by arbitration, these
were all fnciors whic inviled 1o consider.

The lepal prinegpe!

The gove meiple is that the court will ot orkinacly inlervense
in iy ad ich s ome provided by the ngrecment between the
paties veil by relerence o arbiteation, The principle applies o

ie eoniract provides exclusively for arbitratiog, axs it does
o

ionple is sicaightlorward; the panies, when ibey e ihei
, included as o pant of i the piovision Tor arbiitidion, and so
lil oedinnrily be required to stick wo their bargain: see fu e Phoeniy

[
A@rrrh-r Co, Ll s Apyadicmbioir (63, Inothat case i was also decided (hel the

reference W arhivmion and that, in oecordimce will se. 6 pmd 7 of |ip:Q

mere facl that the dispuie s of n natore enimently soitable for rial in
court i ol n sulficient groond for refosing 0 give effect o what the
parties have agreed. Amd bl Tollows (ot the onos is on the party seeking
the courl’s inlervemion o show the cxceptional circomsiance wliy a siny
shooubd nnl be entered in the court proceedings (o restroining any ofhers
to be brougin) so thal the arbitration might proceed on o dispute ansing
withibn o walicdh apd sobsisting prbilration agrecoient,

Mol surprisingly. e mile ix thal such on exceptional circumslance will
arige where o iy ean show ihal there is oo repl or genuine dispale 1o be
refermed jo arbitration. Indeed, o highly perswosive e of authonity 1o e
cotbered elosy 0 ts Lhe ellfect that abseat such o nepl dispde o b
refermed o arbitrution, Meee s mo jurdsOkction in the courl o say s own
procecdings in delerence 1o acbitration. For the soke ol conipleloness |
mote i passing shat althoush impecabsity of o party (which s wn on
issme Bene) may be o nelevonl consklemtion, i geoeril, itees such ns
pthe ailditional costs of bucdens of oclsialion ore imelevam: s 1 Chiny
on Condrocts. TTh e, par. (3-018, at 729 (1994). There are three

visions of Cuynsan statute in poinl here; 55, 6 ond 7 of (e Arbitration

w (1996 Bevision) (o Law based on the 1950 English Arbitndion Act)
and ad of the Foreign Arbiim] Aveacds Enforcement Low [1997
Rewision)

A further significid poinl (o the arguments before me was whether the
Panclamental change 1o English stonste low, [mroduced ihete by the
supersecing 1996 Adbiteation Aci, penerally reflects the preseui siate of
Cayman law, There (by 5.9 of the 1996 Act) the coun i no longer
required 1o be splizhied ihat "ihere is nod in fact ooy dispuie beiween the
parties” anch st allow the stay so (hat arbierali W‘:r& the
counrt fimils the prbitntion agreement 10 be null o i, ¥ of
incapable of being performed. And so ance there is (RAGRO®@EYind
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referable o arbitration. it must be allowed to go irmespective of its merii:
Halki Shipping Corp. v, Soprex Qils Lad, (23,

I consider that the reasons will become plain enough from wha
follows, why. in my view, the present sate of Cayman law remains such
as o require this courl 1o be satisfied whether there is in fact a real or
genuine dispute, Sections 6 and 7 of the Caymaon Arbiteation Law [ 1995
Revision) state:

“6, IT any party to an arbitration agreement commences any begal
proceedings in any court against any other party o the agreement in
respect of any matter agreed 1o be referred. any party to those legal
proceedings may. ot any time afler appearance, and belore
delivering any pleadings or 1aking ony other steps in the
proceedings. apply 1o that coun 1o stay the proceedings, and that
court, {ff satisfied that there is no sufficient reavon why the matter
shonld not be veferred in avrordance with the agreement, and that
the applicant was, at the time when the proceedings were
commenced, and still remains, ready and willing 1o do all things
necessary o the proper conduct of the arbitration, mar make an
order staying the proceedings

7. When relief by way of imerpleader is granted and it appears 1o
the Court that the claims in question are maters  which an
arbitration agreement, © which the claimants are parties, applies
the Court moy direct the issue between the claimants
determined  in aceondance  with  the  agreement "
supeplied. |

section 4 of the Forcign Arbitrul Awards  Enforcem

Revision) sties:

Iy party 1o an arbitration agreement, or laiming

any polgsoa
through or under him, commences any legul s in any
el against any oibkr party o the u_grn:@ piy TN

[9g7

claiming throwugh o under him. in respect of. fer dgreea in bhe
referred, any pary to the proceeding: any time after
appearance, and before delivering mny e or taking any other
steps in the proceedings, apply 1o t 4o stay the proceedings:
and the court. nnfess savisfied ration agrecment is null
and void, inoperative or inca ing performed or thar there
ix med i foct oy dispote | the parties with regand o e
pecttler agreed foo e e A Il make an order siaying the
proceedings.” | Emphosig s e, |
The most immediately applica®le provision in this matter is. of course, 5.7
of the Arbitation Law (1996 Revision). as it is in the context of the
bank’s interpleader action that the motier comes before this coun.
The inter-relationship between ss. & and 7 for defining the similarity of
approach to be taken by the court under both may well also be regarded
as & matter of settled law, In considering the mirror-image provisions in

IT@@H

4

Grasn Cr. Baxka m%m TrusT v, Trans-Wonen (Smellic, C1.)

g, 4 and 5 of the 1950 Arbitration Act of the United Kingdom in v re
Phoeniy Thinhwr (6) Lord Evershe w in & case brought before the
court for interpleader relief. stated ( I ANER. at BIR) _
“I ks quite troe . . . that in 5. uide 1o a conclusion is given by
the parliamentary languase; it will be remembered that the
section says (hit the muo
il satisfied thit tyere o sufficient reason why the matter
should ot be ayl i accordance with the agreement. . .

words which piepeated in 5.5, The absence of any repetition in

0 5.5 does n & me, however, tha the discretion in 5.5 15 fo be
EXETTIsEL \ e different, still less opposite, reason. In my

judsz ! seretion in 5.5 is to be exercised on similar grounds

ion in 5.5, Section 5 is only dealing with a different

sl oecasion in which an lssue arises which has been

5 kly the subject of an arbitration contract. There seems 1o be

ound of prnciple why there should be o different basis for
citding that question in the one case from ihat 1o be applied in the
other.”

edural mute for the resolution of competing claims and for giving
reliel 1o o stikeholder, there is no good reason why the discretion whether
1o refer o dispute coming up within that context should be differently
exercised than had the matter asisen in the context of another type of
procecding—say an 0,14 summary judgment application.

However, there arc issues arising over which statutory provisions apply
in this case. Section 6 of the Cayman Arbitration Law (1996 Revision)
states the principles differently than 5.4 of the Foreign Arbiteal Awards
Enforcement Liw {1997 Revision), which is based on wording oniginally
introdiced in the English Arbitrotion {Foreign Awards) Act 1930, s & and
tater re-iintroduced in the United Kingdom in s of the 1975 Ac.

The provision in the latter that reads “unless satishied ™ (ol the existence
of ane or oiher of the premises defined) the court shall sy s own
proceedings in onder 1o allow the arbitration 1o proceed, is emphatic in
recognizing the parmmountcy of the arbitration proceedings, in contrast 1o
5.6 of (he Arbitration Law (1996 Revision), which uses the discretionary
“may.” But here (oo the practice appears (0 be setiled: the power is 1o be
exercized in the same manner whether under 5.6 of the Arbitration Law
(1996 Revision) or under 5.4 of the Foreign Arbitral Awards Enforcement
Law (1997 Revision), and in either case, whether the arbitration is
“foreign” or “domestic,” in practice the courts have always assumed that
a stay will not be imposed if there is in fact no dispute to be refered 10
arbitratbon: see Mustill & Boyd, Commerciol Arbitration, 2nd ed.. at 122

EI]QQE?_: mir.ﬁtnﬁr ”Eﬁ;ﬂ Knit L, v Kewninigarn m@gvﬁgﬁ&fédag
Y ALS e g similarity of approach, 1 k39 hd

QE | accept that reasoning: imerpleader proceedings being but a particular

i

Ly

B

an

&5 Motwithstanding  the
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Arbitration Law {1996 Revision) as referring only o local arbitration
priweedings and =4 of the Foreign Arbiral Awards Enforcement Low
{1997 Revision} os being here directly on point as applying, with 5.7 of
the Arhitration Liaw (1996 Revision). 1o & case such as this. Section 3 of
the Forcign Arbitral Awards Enforcement Law seis these parmmeters in
providing that “section 4 shall apply 10 [fordign] arbitration procecdings
i lew of section 6 of the Arbitration Law {196 Revizion),”

An imporant difference that arises by opplying &4 of the Foreign
Arbitral Awards Enforcement Law (1997 Revision) here is o matler
already noted: the reversal of the onus of proof from that applying under
5.6, thus requining the party arguing against the sty 1o satisfy the coun
that there is nothing dbout which (o arbitrate; see Musill & Bovd (op. w1,
ol A65-466, including footnote 85, In the matier before me it therefore fell
to Mr, Andrew on behalf of TWTH 1o show that the local procesdings
should not be stayed so as to allow the arbitration 1o proceed.

A further important difference that arises on the application in this case
of 5.4 of 1the Foreign Arbiiral Awands Enforcement Law {1997 Revision)
15 the recogmiion of the mandotory terms in which it is expressed. For
although it is already noted that o stay will in practice be imposed or
refused under either statwtory provision, depending on whether a neal or
genuwing dispute is shown, the mandatory provision which applies whe
there are foreign arbitration proceedings s nod without s peculi
preclical significance.

The follovwing extrsct from Ml & Beve! underscores the
difficuliies which con urise with particulsr scutencss when 1h@

Tur Cavsiax Is1asns Law REPORTS

In

15

prowwicles For o foweign arbiteation bt the maner is detenmiisge
Wil Qaaph, i, st B335

“Whitever might be the position as regands o del&pee Shich i
manifestly  put forwand in had  Toirh, there gnd (LTI TRFLATRITY
areuments for the view that o bea fide i gtscsiitial defence i
vebizhi G b ruled upaon by the arhiindor, hg couri. This ix
cspechilly so where there is o non-domeg Wfution agreement,
swer al appeal on
. Here ihe parties ore
al thear rights are decided i
SN Moreover, in ol bt the
wined not merely 1o nspect the
provess which may, in multers of
uny complesity, ke even doys, . .. The defendunt migh
well object that this kin brial i mimipture by the coun is nol
soumcthing for which he bargained, when making an express conlrac
ti beave his rights to the sole adjudication of an arbitrator.™
1 have no douht thot such considerations influenced the low-moking
process so as 1o be reflected in the mondatory requirement of o stay in the
Foreign Arbitral Awards Enforcement Law (1997 Revision). 5.4, when

guestions of low [such as is the o
enntled by conmtract and staruee |
by the arbitrator and nobosly,
simplest of cases the coun
defence, bl o enguire i

|

15

D

i

3

Graxn 01, Baxgafrica TrusTt v Traxs-Worln (Smellic, C.1)
e i reail or genuine dispute s shown 1o srise. Mr. MeDoneugh argued
even more radically that | need st be satisfied that there is o
“dispie.” in the barest sensel th Yence of a dispuie in thal sense
being the only condition WQ‘
pereemenis themselves, .
The arbitration uluus:@h SPA and GCA refer o “any claim,
dispate or difference” an ile that “all disputes” shall be seitled by
arbitration, The Englishcourts hove held (even before the introduction of

the 19540 Act the til o defendant admits that a disputed sum was
due amd pil}'ilhls@ a “dispute” within the meaning of an arbitration
clause as  without reference to how  implansible or
.,mﬁu_qnin% fefence might appear to be: Effevine Bros. 1Py ) Lid, v,
Kitnger (N[MR2] 2 Al ER. ot T43),

nding that mimimalist requirement of the existence of a

Brrived a1 in that case in my view peculiarly on its own fucts) and
r the logical commercial merits for the strict application of an

the right 1o arbitrate under the

ayman Islanls, requires the showing of a real or genuine dispute before
n stay can be imposed. Conversely, if the court is satisfied that there is in
fact & genuine dispute, .4 of the Foreign Arbitral Awards Enforcement
Law {1997 Revision) dictates that it “shall” arder a stay. In the Nova
fJersev) Keiir Ligd, case {5) in the House of Lords, Lond Wilberloace stated
the position in respect of foreign arbitration proceedings in these terms
(197711 W.LR. ut TIE): _

“There is ao doubi that the relevont arbitration agreemeil 1= not o
sl arbitrsn apneeiment so thist, prioi Fecia, section 1113 [
e 1975 Axt here 54 of e Foreign Arbitral Asands Enforceinent
Lo 3] npplies and sty is mandatiory, 1L nemains hvwever open to
the appeellonts i show, the omus being upon them, that “there is not
i fct any dispate hetween the panies with regand to the puber
agrecd 1o be refemed” I they sucvead in this, the stay will be
refusel. Edther way, no discretion emters in the matter amd e,
unkenown, merits of the respondents or demerits of the appellints ane
irrelevint.” s

This marks the conceplual departure from 56 of the Arbitndion Low
(1996 Revision), which applies 1o domestic arbitration proceedings and
which speaks in terms of a diseretion in the gour In siay the proveadings
even where o real dispule s shown o exisl .

As o motler of principle that discretion oo doubt exists see fn e
Phoenix Timber (6). But ax we have also already seen, in practice thot
discretion is exercised to bring about the same result ws prescribed by the
sidulory  provisions rr:lmll?g 1||';I foreign rllrhilirjilllim pn'rcl.*l:mi_:j!:gs._ A stay
will be fmposed whene there is o penuine ::n]:u.ueﬁi? it
Mustill & “;:t'ﬂ {ope, et at 122), Mandatory though M[Emﬂa?ﬁg
under the Foreign Arbsitral Awards regime. once the court Rage:7-ofi9

“ u 1 -
E&mninm clunse, | conclude that the legislation, as it stands in the
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there is o genuing dispute Tor reférence pbroad, belfore prriving ol any
conclusion on whether there is in fect any dispute, sone weighing ol ihe
gty b5 o the less inevitable in this éase,

In deciding whether OTE has an arguable defence and whether there
15, in foct, o real or genuine” dispute Tor arbitmtion, | accepted Mr,
MeDonough's submissions, TWTH and the bank did in fact receive
nodice that OTE had a relevam claim within the deadline of November
JEth. 1998, This was mid only notice of the existence of o claim and of
the lormal notice which OTE had intended o send. but also of the
amount of the relevant claim, as OTE had also set that out on the Ty
vover-sheels

In the absence of a binding intention by the parties o prescribe a
mundatory form of notice as a sine gua ton of the security provided onder
the GCA. 1 regard the notice point to be clearly arguable. A Turther
element, that TWT never got the fox or haed copies at all within the
deadline, is also mool. given that in TWT s case the fax number given fog
it in the SPA wis inoperable and no fax number appears 1o be prov ided
for TWT windder the GOAL It will therefore be an arguable paint whether
notice 10 TWT should be regarded as entical 10 the agreement of the
parties, particularly when the primary obligor, TWTH. hod actual, though
iedt Tormaal, nonice of the clm.

The muodern case law suggests a move away from the stricl

T ©avsiax Isiaxis Law Revwers

prowtival constoction which seeks o give commercinl ellicacy o w

n

construetion of ithe Formal reguirements of contracts towsnd a reasonabl
Q )

whi painties peailly imtended.

In o recent ease, the Himee of Londs reaffirmedl this prefir *|@
“ommwercisl inderpretation” in holding that whene o 1enang .&'n a
e purpesrting b exercise bis comiractuol fdght o derermfpe Wlesse,
et e worilid be effective 1o i s notwithsanding o thait it
wistibpiidd o minor mis-dieseription. provided that, copel azainst its
wonifekiual serting, it sould wmambigumsly infirm igabbe tevipient
Bvw aied sl i wiss o operate: Mued fine O ~irelie Sreer Life
Assipe, Cre Ll 14)

By an exstension by analogy of the mode
contriets fenumngiaied by Lond Wilberfingayg
o contractual mitice regquirements,
thiee propositions (| [Y97] 3 All E

“First, in respect of contrigis

seene s dlways relevant, Se hat i ofianiile s o motter of

i rubes of evidence under thas$Yaeading s whal i= argusbly nelevant

But admissibility is not the decisive matter. The real question is

whit evidence of surmoumding circumstances may ultimately be

allowed 1w influence the question of interpretation, Thal depends on
whit meanings the language read agoinst the objective eontextual
scene will Tet in. Thirdly. the inquiry is objective: the question is

iction of commiercial
etifen Snandil i (7))
i in Mo Formnlaied

Al notces (e comrac il

15

35

45

Grast O, BaskAME p:' TrUST ¥, TraNs-WorLDn (Smellic, C.1.)

what rensonpble persnns, circumstanced o the usetual parties were,

wubii |l have haad inomine.”
Amd furher filviel3: “Prima Tacie nn&ld expect thot if o notice
ppnbimpously conveys a decis mine (o lease] a courl may
pow sdoys ignore immoterial e %k‘h would not have misled a
reasonable recipient.” f

The Mannni decision ! been applied and followed by the
Houwse of Londs in fyvedgrs Compensation Seleae Lo v Wesr
Bronrciel By Sewy en thit the governing law of the arbitration

proceedings will be @ law, this modern approach 1o construction o
geCial efficacy 1o the intention of the partkes, is a

sivie remsofiihle
tighly n:luwwgf o bear in mind now,

| concludeNhafMhbere is in fact a real or genuine dispute whether
eoched TWTH and the bank—O0TE's respondent purties

al®

on notice of o relevant claim, upon receipt of the faxed cover-sheet.

[1ela 3
|§“mlh:t the bunk regarded itsell as having sulficient notice, and as
A

5 (0 the requirement thot the nodice be addressed o TWT. the

-O-, idence does sugeest that that was whist happened with the Tused cover

aheets. While mistice appeared not o have aciually reached TWT uniil
aftier the final release date deadling of November 28, 1998, it is 10 be
poted thot receipt by TWT is not expressed in the GCA as i pre-respuiite
to validity of the ntice. On the other hand, the significance ol peceip
within the demdling by TWTH is that it triggers the provisions of ¢l 5.3 of
the GCA.

These are all matters properly to be considercd in arriving ol the
“commercial interpretation” of the agreements between the parties. The
process of construction will invelve also a consideration of the practical
comsequences of the Fablure ty meet the strivt mice regquircinents, Such
matiers ore bound o by comesteal. Upon that conclusion o meal or
genuine dispute arises andd Bt Tollows that 1 am obliged by <4 of the
Foreign Arbitral Awands Enforcement Law (1997 Revision) s muke a
further order staving the present proceedings beyomd the interine sty
granted during these proveedings pending the ouleoie of the arbitndion
and, T am also satshied, (0 make an onder enjoining sny  funher
proceedings by TWTH against OTE in regand o this matter. perding
arbitration,

I should also note that given the senled practice which would none the
less apply under .6 of the Arbitration Law (199 Revision). the result
would be the same notwithstanding its discretionary terms. Amid. in the
light of my conelusions after consideration of the meris, hod the matter
fallen to my diseretion under «6 1 would have resolved |¥é‘%ﬂ%ﬂ nds
same way. | take the trouble to record this last finding in 5.
arguments belore me which proveeded on the hasis that .6 and RAGS rof 9
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the Foreign Arbitral Awards Enforcement Law (1997 Revision), was the
applicable provision.

Orders accordingly, with costs herein, as between TWTH and OTE. to
Fnlildnw the evenl. As to the hank's costs, separate provisions are 1o b
mace,

Proceedings stoved I

Atiormeys: Maples & Calder for the applicant:
\ pplicant; WS, Waller & Co, [
first claimant; Bruce Campbell & Co. for the second clajmant. TR

IN THE MATTER OF OMNI SECURITIES LIMITED (Na. 4)

Granp Court (Smellie, €13 March 31st, 1999

vitse of action barved by Limitation Lavw {1996 Revisian], s4003) 15 ne
alleation of new loss ar infury for which new reimedy il
hrvweh of comtenet or dury of care niry e newe clatm even

erifincidead e twe with reackes aleeady Meaded aed I sn
COe ey .

Civil  Pmcedure—pleading—amendinent—time-barred clinins—unew I C

Civil: Prwedwe—pleading—mmendnresi—rtimebarred o —itn fedmie
ter omtcil wnder Gramd Cowerr Rudes, 0,20, ¢512) finfenndnre

- - r ;‘
therwise time-barred clofm i sl averlip Aviph Wanes alividy
Meaded  amd evensive pews fochin! drgpinirre ghed o mewer
atlegalines .

Civil  Procedire—pleading—mmendmen
gratedd feo emend ander Gramd Con
restore abimidoned cmie of oetion
case reasanebly pleaded npew le
frestive=potential dixruption o
he bolasced ageinst beiefir

ethwerien]  elainiy—{eave
Y 020, £52) andd (5) 1o
immitirtion period {f oviginal
aned amendivient in interests of
s and cloxeness to priol dote fo
in rerisinng all relevant imaiice

The plaintiff brought an action to recover damages from the defendants
for breach of contract and neglipent misstalement in the prepm:rr':n: rIn:nl'
nudit reports,

The second defendant, DH&S (Cayman), was inted the
plaimifl’s auditor, In practice, DH&S [Cayman} m:rzll;-p:il;m:d ::;I the
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acconiits and answered various statutory inguiries. and the preparation of
the annual pudit report was cori t by its associated frm in
gwitrerland, the cighth defendant, D irich). In dings against
the two firms and their varig piartners following the  plaintifi’s
Iguidation. it alleged in its sugeghgn of claim that DH&S (Cayman) had
acted in breach of ils contrac t both Firms had breached their duty
of care in tort i Faili e il 1o the financial consequences of
unsecurgd loans whick, made to or obtained on behall of other
affiliated companic I9B8 and 1989, The plaintll claimed for
losses in relation | oans andd 1o payments macle afier the issue of
the 1989 audit the owner of the Omni Group, Werner Bey, and
private o i ned by him, The general endorsement on ihe writ
included o in eontract against DET (Zurich) which wus omitted
from ihg § il of claim.
ff applied to amend its stntement of claim (i) o correct or
il matbers, (i) ko n11_¢rge foutside the stoiory limitation
repch of contract by D&ET (Zurich) ond its principals, (i to
claims (also potentiolly time-bamed) Tor Twither losses nri-h't:g
loans or advances 1o Rey and his private companies during 1984 o
9, and [iv) 1o allege tha since these tmnsactions were unauthorized by
jis baard and since Rey was a shodow director or agent of the company,
they were performed in breach of fiduciary duty and contrary 1o Cayman
L,

The plaintilf submitted that {a) the further claims in respect al the Rey
transactions did nol represent new causes of action for the purposes of
41010 andd o 3p of the Limitation Law {199 Revision). since they were
merely [wther exwmples of, aml hod oecumed  simulineously  with,
couses ol setion alresdy  plesded, mmely, hreach of comnwl and
pealigenve: (b even 7 the claims did constiiule new couses ol et
which wene time-barred, the coun shoubd geit them leave o amend their
pleading under the Limitation Liaw (1996 Revision), s41i-4) aml 151 simil
the Grond Cowrt Boles, 0.0 w5020 amd (5], siee the losses hml ansen
from the factual  circumstences  dalresdy  pleaded; ) althongh  the
contraciual claim against DET (Zurich) i been omiited T the
statement of claim upon erroneous advice, it had not been abansdoned and
could now be restored, since the defence alleged that o confraciual
relationship exisied between DET (Zurich) ond the plaintill’s parent
compaiy, and therefore no grent inconvenience or expense wonld be
occasioned in answenng the claim; and (d) the remaining amendments
wobld simply correct or further particulpnze existing elains,

The defendants submitted in reply that (o] the ¢latms arising fnun the
Rey ransactions did not fall within the causes of action already pleaded
even though they arose il the same time and were founded in contract and
tort; (b) therefore these new couses of action, which were time-barmed
under the Limitation Law, could not now be pleaded nndﬂluaqmarﬁIhQMds
not gront the plaintifT leave 1o do so under <. 40(4) and (3) an &%lhbéﬁléf 9
and (5), since the alleged breaches of duty and resulting Ic i

Grasi T, I% rE Oaxn SECS. LT, (ND. 4)
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