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BANKAMERICA TRUST AND BANKfNG CORPORATION 
(CAYMAN) LIMITED v. TRANS-WORLD TELECOM 

HOLDINGS LIMITED and HELLENIC TELECOMMUNI­
CATIONS ORGANISATION S.A. 

GRAND COURT (SmelJi e, C .J .): March 15[h, 1999 

AriJilrl/lioll-/oreigll arbitral ml'ord-s((l)' of C(lymall p,vcec'dillgs­
il/l('rplcotier /Jl lJCl't'l lillgs-Foreigll Arbitral Au'ortls Enforcement Lw\' 
(1997 R<'I'isioll ). s.4 opplies I\'ilh Arbilrnlioll WI\' (1996 Revisioll ). s.7 10 

o{Jl'licnlioll 10 .'ito." i"terpleader proceedings ;",'o/I';l1g competing c/nims 
by !,(If/ies ItJ foreign arbirrmioll ngreemel/I 

Arbifrntioll-/vrt.'igll arbitral award-stay oJ Caymall proceetlillgs­
limier Foreign Arbitral Alfords E,,!on:rmellf U/II' ( 1997 Rel'is;o,,;. s.4 
OIll1J 011 parly opposing stay of locol proceedings 10 shOll' IlO 1"/:.'0/ or 
g£,,,,';11(' displlll' to be referred 10 nrbilrcllioJl-slli,nbilily of t/iJl'lIle for 
lrial and cosls c'oJ/Jiderat;rJlJ.\' IIOflllOl/y irrele\'nfll 

Arhil rll t;oll-j;JI'Cigll lIrhilmf mrllrd-sl lIY of CaymaN pmcl'cdillgJ­
,\'('tlf'£' of di,'i/JII/('-nm,\'/r" c/iol1 ofl'rm'isiml.'i jin' claim,,' u"dl'r nmtrllc/unl 
lI 'tIIT(/II /it'S IIIUY he "disl'lII{' '' j;)r putl'm'('s of Foreign Arbitml ' ''Hirth 
l:" l/; ,rCC'IJ/cl/ l f..l.l\I' (f997 R{'\'iJ ;oll). ,\',4 

The applicanl bank app lied for in[erpleader relief in res pec i of Illoneys 
h~ ld in the accou nt s or the second claimant. 
Th~ second claimant. OTE. elltered into :J contract with TWT for the 

purchase or a national telephone compa ny, contain ing warranties given 
by TWT and secored by a charge over [he asse ts of [he fi rst c lailllan[. its 
Cayman- regiSiered paren! company. TWTH. The cOn!rac[ also contained 
provisions for the reference of "any claim. di spute or difference" to 
arbil ra[i on in [he United Ki ngdom. Any claim by [he OTE onder the 
",amlll lies was to be nOlified 10 TWT. TWTH, TWTA (a US " ,bsidiary) 
and the bank. wi th an estimate of loss relating to the claim. before a 
specified re lease dale. 

A nOlice of claim dated Ihree days before [he release dale was faxed [0 

TWT and TWTA, bIll [he fax no mber given in [he cont ract for TWT was 
inoperative. Fax cover-sheets referring tu the notice of claim and stating 
the amoun! of [he claim were sen t [0 [he bank and [0 TWTH. bo[ OTE 
Omi l[ed in each case 10 allach [he notice itself. Bo[h also received a hard 
copy the day before the release dme, bo[ once again only a covering lener 
had been dispatched and [he notice was absen!. TWTA was closed for 
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Plisiness nn thaI clay and received its copy IwO days after the release date , 
TWT's copy was furth er delayed for other reasons. 

The bank. considering. it~e lf 10 have been put on notice of a claim. 
refused to release to T\VTH funds from the accou nts contai ning moneys 
allocaled I'm [he paymenl of claims. BOIh TWTH and OTE threatened 
proceedings :Jga inst the bnnk. wh ich sought interpleader relief under the 
Grand Court Rules. O. I 7. Once Ihe arbi[ra[i on process was commenced. 
GTE applied for [he in[erpleader proceedings [0 be stayed. 

The court ordered an interim stay of the in lerpleadl:!f proceed ings and 
an injunction restraining the clai mants frum taking funh er procl:!edings 
:Jgainst Ihe bank pending its decision on whether there was a dispute 
which should be referred 10 arbitration. 

TWTH submilled Ihal (a) since OTE had given no proper nOli ce of its 
claim. its obligali ons 10 GTE had been discharged on [he release dale and 
there was no rC:J\ or genuine dispute to be referred to arbi tra tion: (b) 
accordingly. for Ihe purposes of s.6 of Ihe Arbitralion Law ( 1996 
Revision). OTE cou ld show no sufficienl reaso n for a stay of [he 
interpleader proceedings 10 "lIllW the matter to be so referred and the 
court shou ld not exercise its discre tion under 5.7 to order the contract to 
be complied with : (C) [he remuval of [he need 10 show a genuine dispu te 
for resol Ulion by arbitral ion. which had occurred in English law since [he 
enaclmenl of [he Arbi[ralion Law ( 1996 Revision) here. was nOI a part of 
Cayman law: and (ti ) Iil e COUl'l shou ld proceed [ 0 deal wilh Ihe mailer by 
su mmary judgment under O, I-L 

OTE submilled in reply Iha[ ra) si nce bOlh TWTH and Ihe bank had 
been notified of th e.: ex istc.: l1cc and magnitude or the claim by the fax cover 
sheet ~lIld ctI\'l:ring klters whkh the)' h ~ld received hefore the release date. 
thcn.= was at k:lsl an arguahk di sputL' .. IS to whet her a cl ai m had been 
l11iHk . which .. h . .'l'o rdil l !! I II the conlr"IL' ( should hI.! n,:ferrcd to arhitra tion : 
(b) si nce: the Ftl rcig n Arhilral "wards Enforcc ment Law. s.4 (r:ltha th:1Il 
the Arhi trat ion Law, ~dl) applied when the arhitration was flot a tlUllh:stk 
one. thL' COlin \\'as ohliged ttl :-01:1)' the il1 ll: rpkadcr proceedings. unless 
satisfied by T\VTH thai thefe was no dispute to hl! re ferred. 

He ld. ortlc.:ring a stay of the interpleader pruct.!cdings: 
(1) Si nce the agreement sped lied Ih:ll arbitration was to take place in 

the Uni ted Kingdom, the Foreig n Arhitml Awmds Enforcement Law 
( 1997 Rcvision). sA and not s,il of the Arhit ration L~I\\' ( 1996 RC\'ision) 
governed whether the court should Slay proceedi ngs in the Caym'lIl 
Islands to allow the arb it ratio ll to go uhcad . In interpleader proceedings 
(in [he absellce of a pilrallel prov isioll ill Ihe Foreign Arhilr,1i Awards 
Enforce",ell l Lilw) Ihis applied IIlge[her wilh s.7 of [he Arbi[ ra[ion Law. 
conferring. a discretion on Ih t! COlIr( to order that the opposing claimants' 
dispute he determined in accnnl:lIlcc with th t! contract (page 12 1. li ne 45 
- pagc 122.lil1c 7). 

(2) Under sA alld ill cOIl[raSi 10 s.6. [he OIlUS lay 011 TWTH [0 show 
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that there \\"3S no displllc bet\\'een the pal1ie~. fniling which the court was 
()b li ~c=d (ralher than ha\"ing a di screti on as under s.6) to impose n St:ly. In 
('Olllllllln with s.6. howc\"a. only n real or genuine di spute wou ld suffi ce 
for these purposes and. in pf<lctice under either statute. a stay would be 
granted unless 11 0 ~llch dispute existed . The c.liscrctiollunder s.7 was to be 
ext:rl..'ised in the same way. Neither the suitability of the parti cular dispute 
for trial by a COllrt nor considerat ions of costs \Ven~ lI sually relevant to the 
courfs decision. Developments in English law unde r the 1996 Arbitration 
Act were not part of Cayman law (page 119. lines 8-33: page 121. lines 
19-1~: page In. lines 8- 15: page 123. line 8-page 124.line3). 

(.1) There was a rea l and genuine dispute as to whether a claim under 
the wan'anties had been made by OTE. since TWTH and the bank had 
had actual not ice before the release date of the existence and amount of 
such a claim. and the contract did not express the form of the notice to be 
crucial to the payment of a claim from retained funds. The failure to 
notify TWT was port ly the result of its having provided an inoperntive fax 
l1ul11ht!r and. in the light of the above. was arguab ly not stric tly nect!ssary. 
It was quite possible. therefore. in the in terests of givi ng cOlllmerc ial 
effect to the parries' intentions at the time of the conlrnct and in line with 
rece nt prnctice in the Engli sh courts. that an English arbitrator would 
constnle the not ice provisions broad ly. Accordingly. the court would stay 
the interpleader proceedings pending the outcome of the arbitration and 
gran t :111 injuncti on restraining the claimants from bringing funher 
prol"eedings against the hank (page 12-L lines 6- 25: page 125. lines 9- 18 ~ 
page 125. line 31 - rage 126. line 2). 

Ca.'H'S dted: 
II J 1::lI,.,-ill(' 13ms. (i'IY. ) Ltd v. Klillg<'r. I 19X211 WLR . 1375: 11')x212 

All E.R . 737. not fo llowed. 
(2) HaW S";I'I,illg Corl'. \'. SOl" 'x Oils Ltd .. 119lJX 1 I WLR. 726: 11998J 

2 All E.R. 23. not followed . 
(.1) IIII 'cxtors ' COIIII'l'II.Wlioll ScI'i' lI/e' Ltd. \ '. ~V('.\"I iJrOlIlll'icil HIt/g . Soey .• 

I 19lJXJ I WLR. X96: 119981 1 All E.R. 98 . 
(4) Malllla; Ill" Co. Ltd. v. Eagle Star LiJl' As.VII" Co. Ltd .. 11 9971 A.C. 

749: 11997J 3 All E.R. J52. foll owed. 
(5) NOl'a (Jersey) KIl;' Ltd. v. Kallllllgarn Sp illlll'rc; G.IIl.I>.H .. 119771 I 

WL.R. 7 13: 11 977 J 2 All E.R. 463 . app li ed. 
(6) Pho,,"ix Tilllher Co. Ltd:, Applicat;oll. III n '. r I 958 J 2 Q.B. I: 11958] 

I All E.R. R15. app li ed. 
(7) Reard,," Sill;'" Lille Ltd. v. Ha/IJ'·II·Tallgcll. 11976J I WLR. 989; 

1197613 All E.R. 570. 

Legislation construed: 
Arbitration Law (1996 Revision) (Law 2 of 1974. revised 1996). s.6: The 

relevant terms of this se~lion are set out at page 120. lines 8- 19. 
s.7: The relevant terms of this section are set Ollt at page 120. lines 20-25. 
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Forci!!11 Arbitral Awards Enforcement Law (1997 Revision) I Law 30 of 
1975. rC\'iscd 191)7). s. 3: The rele vant terms of thi s section ;.In:! set out 
at pagt: 122. lines 6-7. . 

s.4: The relevant terms of this sec tion are set out at page 120. line s 28-39. 

Grand Court Rules. 0 . 17. LX: 
"Subject to the foregoing rules of this Order. the COLIrt Illay in or 

for the purposes of any interpleader proceedings make suc h an order 
as to costs or any other matter tlS it thinks jllsc" 

Mr.\' . A.L. Pt'c(,(lri1lo for the applicant hank: 
S.R. A1Idreu' for the li rsl c laimant: 
J.R. McDonough and A. \\ 'c'tfrers 1'01' the second claimant. 

SMELLIE. c.J.: Even when set in the contex t o f the usual interna­
tional scope of litigation com ing before this court. the present maHer 
could hardly be described as commonplace. The nmionol telephone 
company of Armenia. owned jointly by the Arme nian Government and 
Trans-World Telecom Ltd. ("TWT"). 0 Guernsey company. "'as bought 
by the He llenic Telecommun ications Organisation (, ·OTE"). Certain of 
the represcnwtions and wnrr:lI1ties given under the purchase ag ree ment to 
OTEby T\VT were guara nteed and secured by a charge ov~r assets of 
TWrs parent company ("TWTH"). a Cayman Islands comp:"')' which 
also owns another interested subsidiary in the Uni ted States ("TWTA"). 
Of pivotal importance to the present application are the pro\'isiolls in the 
share purchase ::lnd guarantee and charge agreements for the rt:fcrcnce of I 
any di sputes arising to arbitratioll by- tnc Internationa l Ch:IIllbcr of 
Commen:e in London. 

The isslIc hefore Ille JlOW is whethcr compct ing claim s betwecn OTE 
and TWTH untler these agrecments gi\'e ris..: ttl a dispute whil'h should he 
referred to that rn>l'CSS of arh itratioll. 

1111£'1',,/('(1(/('1' I'dit:J' 
The malleI' comes he fore this court Oil the hank's ~Irrlica lion for 

interplea(it.!r relief. The affidavit of Me Farrington. the rvtanaging Director 
of the bank. gives the hackgroun d. TWTH is a client of the hank and has 
been requin:::d. rllrsu:lIlI to the ,gllil.Iiln.lec and charge agreemcnt ("the 
GCA") to retai n moneys and sec urities which it has on deposi t with the 
bank. These assels are rl.!quired to he retained in restricted accounts to 
secure any relevant "Iaim aris ing under the GCA or the share purchase 
agreement nhe SPA") which OTE might properly bring and he awarded 
by arbitratioll agaillst TWTH. The bank came to be ill that pos ition 
having beell ~iven Ilotice of the existence of the GCA and informed that 
TWTH was I~ot permitted to withdraw any of the principal SlIlllS of the 
restricted accounts nor any of its charged investmen t sec uritie ~ without 
the prior written conse nt of OTE. 

I 
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The maximum liahi lilY secured by Ihe GCA " 'as expressed aI one lime 
~s beine lens or million!' of dollars hut is now reduced to the maximum 
amount"f Ihe only claim which has ar isen and which is described below. 
The GC A operales as a fixed and floaling charge respeclively over Ihe 
moneys and securities in the restricted accounts. This security provided 
by Ihe GCA is sel la expire on ilS final release dale. which was sci by Ihe 
GCA ilSelf a! 270 days from ilS execlil ion on March 3rd. 1998. i.e. 
No\'ember 281h. 1998. 

The GCA provides Ihal any relevam claim raised by OTE as arising 

\ 
under Ihe SPA muSI be served by nOlice in a manner and form prescribed 
hy Ihe GCA in Ihe following lerms: 

":Relevant claim notice' means a wri llen notice addressed 10 
TWT and copied 10 TWTH of a relevanl claim againsl TWT (suc h 
rdevanl claim 10 be made by OTE only in good failh and based 
upon reasonable grounds). logelher wilh OTE's reasonable eSlim",e 
of Ihe loss re laling 10 such relevanl claim." 

A "relevanl claim" is defi ned by cross·reference 10 Ihe SPA where Ihe 
definition appears in the following terms: 

"'Reievam c laim ' shall mean, wilhoul limilalion . any loss whic h 
Ihe buye r (or any person claiming under or Ihrough Ihe buyer) may 
sllstain. suffer or incur as a consequence of or in connection wi th. 
any breac h or misrepresenlation or olherwise [by] any se ller of any 
or all of the terms and or cond itions of thi s ngreemcnl. " 

OTE has asserted a relevanl cla im by which il claims principal amounlS 
nf Inss nf approximately $ 12.75m. in respeci of alleged bream Qf 
warr;lIlti t::s and representations. as well as some $-l.711l. in con:-;clluelllial 
loss. i.i'. interest. fe es ami Sll on. 

T\VT ~lIld TWTH deny lhal cin.::ulllslanccs g.iv in g rise to a rdevant 
cla im have genuine ly misen and-the point illlll1cdii.ltl'ly at issue here!­
that an cI'fectivc relevant claiJ1lnoticc had been served by OTE before! the 
linal expiry or relcase dale of the GCA. 

0 11 November 251h. 1998, three days before Ihe final release date uf the 
GCA. OTE alle mpled 10 serve re levant claims nOlices upon Ihe bank. 
T WT. TWTA and TWTH. ~er-and this is admilled by Ihe linn of 
Bird & Bird. Ihe lawyers aCling on behalf of OTE- Ihose allempts fell 
short or meeting the speci fic notice provisions contained wlthiiilhe GCA, 
which are quoled above. OTEnone Ihe less asserls Ihal Ihe forms of 
notice which they did serve are to be treated as effective notices of 
re levant claims. sat is factory for all praclical purposes 10 g ive commerc ial 
efficacy 10 Iheir nOlice obligations under Ihe GCA. 

What actually Iranspired involved procedural mistakes which are 
candidly described in a leller from Bird & Bird dated January Illh. 1999 
10 Green & Hall (a Californian law firm aCling for Ihe TWT inlerests): 

" We notc your summary of the 'facts' concerning the servil'e of 
the re levant claims notice. We are still investigating the precise 
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posilion and can nul as yel respond direclly 10 all of Ihe puinlS made 
in your IClIcr. \Ve accept. however. that there do appear to ha\'e been 
some mistakes made in se nding out the notices. 

We believe Ihal Ihe posilion. as supported by Ihe records of our 
clielll and of Ihe courier comp'lIly. UPS. is as follows : 

I. The nOlice was add ressed 10 TWT al Ihe address slaled in Ihe 
share purchase agreement. It was copied on its face as r~qllired by 
cl. 10.10. 10 Trans· World Telecom America Inc. 

2. The nOlice was dated November 251h, 1998. 
3. The nOlice was selll by fax 10 TWT and TWTA on November 

251h. The fax number Slaled for TWT in cI. 10.10 of Ihe share 
purchase agree ment was. however. inoperative. Subsequent 
inquiries wilh Brilish Telecom have confinned Iha! Ihe TWT fax 
number is no longer operative. 

4. AI Ihe same lime il was inlended 10 copy Ihe nOlice 10 TWTH 
and 10 BankAmerica as required by cl. 5.3 of Ihe [GCA) (and. 
indeed, by the definition of a relevan t claim notice cOnlained in cl. 
1.1 of Ihe [GCA lJ. Thi s inlenlion is evidenced by Ihe fax cover­
sheelS \\'hic h we re senl 10 and received by TWTH and BankAmerica 
on November 251h. 1998. The cover·sheelS were addressed in 
accordance wilh Ihe nOlice prov isions in cl. 9 of Ihe )GCA] and 
clearly refer 10 Ihe nOlice. Unfort un ately. however. a mistake 
occu rred and the notice itse lf was not attached. 

5. Haru copies of Ihe nOlice were di spatched by cOllli er 10 TWT 
and 10 each of Ihe Ihree copy recipienlS. TWTA. TWTH and 
BankAmaica on Novt!mber 25th. 1998. 

6. The ct)urin company tracking sUlllmaries conlirm the 
following: 

(a) Ihal Ihe TWTH hard copy was delivered al 5.02 p.m. on 
No\'ember 27lh. I ~~~: 

(b) Ihal Ihe TWTA haru copy was delivered al 9. 13 a.m. on 
November 301h. 1998. (The tracking record also conHrms 
Ihat a delivery was allempled on November 271h. 1998. but 
Ihal TWTA was closed for business on Ihat day.) 

(c) Ihal Ihe BankAmerica hard copy was delivered al 3. 17 p.m. 
on November 271h. 1998. 

7. Ii is nol enlirely clear when or whelher Ihe TWT hard copy 
was de li vered, as Ihe last entry on Ihe lracking sheel dated 
December I sl. 19~8 stales Ihal Ihe package was being held for 
censorship review by a government agency. 

8. Unfortunately. it would appear Ihal the notice ilSelf was 
omi lled from Ihe TWTH and BankAmelica hard copies ond Ihat as 
wi lh Ihe copies. only Ihe covering leller was received." 

Those admissions notw ilhstand ing. Bird & Bi rd go on 10 make Ihe 
following argulllem: 

/1 ';> 
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'Thus. although ther\.! were mist~lkes made in se rvi ng the copi..:s 
of the re!t: \ 'anl claim notice 011 TWTH and Bank Amcrica. bot h 
ellliti" w~re 011 110lice as nf November 25 th . 1998 not only of Ihe 
existence or n re le\'.lI1l claim. but also or the estimated sca le of the 
10% and. thereby. the importance of ensu ring thm nppropriOlte nclion 
be taken. Atte ntion was drawn ill the cove ring leiter 10 Ihe rclc\,:'lIli 
provisiol1s of the [GCAI which. in itself. provided il1formOliol1 as 10 

the 1100ure and content of the rele"ant claim." 
Having first received the fax cover-sheel on November 25th and the haru 
rnpy cover leller on Novembe r 27th. 1998. the bank regarded itself as 
being on notice of a relevant cla im and took "appropriate action" 10 

re n :rse internally transactions (by which it had desegregmed the 
restricled accounts) to the extent of the amou nt of OTE 's claim of 
S 12.75m. plus consequential losses. Regarding itse lf as Ihus being on 
notice. Ihe bank has since refused TWTH's instruclions to release the 
restric ted accou nls. TWTH has threOiened to sue the bank. Being aware 
of TWTH's stance . OTE has also issued a threal of legal ac ti on against 
the bank should il release the restricted accounts before OTE's l'Iaim is 
scltled or otherwise resolved by the process of nrbi trati on or through this 
court. 

The ba nk claims no inlerest in Ihe restricled accounts-the suhjecl­
mailer of the dispule between the rival claimants. OTE and TWTH. The 
hank denies any collusion either with TWTH or OTE and stands ready to 
dqmsi t the IllOIlCY ~lnd securities into cOLIn or to dispose of them in !-lIch 
other manner <IS t h~ court may direc!. 

The hank he ing faced with the th reat of legal ac tion hy the two 
opposing claimants .1Ilt! taking the position descrihed ahov~. Mrs. 
PL'ccarino d assi lics the hank's applicati oll as stakeholder as coming 
within Graml Court Rules. 0 .17 for the gr:lnt of interpleader relief. The 
hank would. hnwevel". agree to a !'Itay of its Hpplil:atinn and Itl the 
re tention of the ;!ccmmts. pending the outcome by whatev!.!r pnu:eeding 
Ihc court di rects. On hehalf of OTE anu TWTH respec ti vely. Mr. 
Ml'Donough and Mr. Andrc!w agreed. provided the stay or the 
illlerpkader proceedings is imposed ami the asse ts seclIrc!d uIHil the Hnal 
resolution of the competing claims. 

During the hearing I accepted Mrs. Peccmino's submi ss ions and 
ordered that the inlerpleader proceedings be stayed pursuant to Grand 
Court Ru les. 0 .17, r.S, with the hnnk remaining as stakeholder-some 
assets in the nature of securi ties being. better managed in the clistody of 
the bank than by payment into court-and granted an injuncl ion 10 
prevent either claimant from insti tuting any further action against the 
bank until further order. Th is was expressed to be an interim stay by 
consent of the parties pending the decision on the further issue which I 
now describe. The hearing before me then continued as I lurned to 
cnnsiller whether the opposing cl ai ms of OTE and TWTH constituled "a 
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di spul e" wi th in Ihe meaning of thai term in Ihe SPA and Ihe GCA and if 
so . whether th~ disputc should he rc!-olved hy reference to arbitration in 
London. 

Gel/ If ill£, displiteIof arbitratioll 
The SPA and Ihe GCA bOlh prov iue for the resolution of disputes by 

arbit r;lIiOI\ in the following tt!rms: 
"The parlies ilTevoc"bly agree as follows: 
Ii) Ihey submit 10 Ihe excl usive ju risd iction of the arbi tralion 

court or the Ill tcll1<1tional Chamber of Commc.'!rce. of 
Londoll . England for the reso lution of any claim. di spute or 
difference. Any linnl nward rendered by leC :lrhitratioll in 
respec t of :lIly such c1nim , dispute or difference shall be 
enforceable in any court of competent jurisdicti on wi thin 
the Republic of Armenia or within the jurisdiction of 
TWT's incorporation or principal place of husiness. or 
wi thin the juri.sdicti on of the buyer's inco'llOration or 
principnl plact! of busi ness nnd any other jurb:diclion in 
wh ich ~lsse t s of any party nrc! located: 

(ii) they hereby wa ive any and all rights they Illay nuw or 
hc.'!re:lftcr have to challenge the enforcement of any final 
award n!ndcrt!d as above wi th respect to such claim. 
dispute or differenct! in any of the jurisdictions rei'erred to 
in suh·para. (i) above. 

All disputes in connc!clinn wi th th is agreemt!nt. whit..'h dispute 
"annol he soh'ed al11icahly within J() days . shall he linall y seilled 
under the Rules of Conciliation and Arhitr~lt i on of th~ Intallat ional 
Ch;lIllhL'r of Ctllllnh:rt..'c tICC) . The :trhitration will t ;lk~ place in 
Londnll . England and shall he \':omlucted in th~ English language. 
The arhi lratioll will he t..'OIu.lut..' lcd hy three arhitr.l1ors . Appoin tllll.!ll t 
of allY mhitr;lIors undcr this suh-sel,:tiol1 !'ihal1 he elTcl'led hy the 
Secrehlriat or the ICC in PilriS. France and any such arhitrator shi.1 11 
not PC or Arlllenian. Greek, Frc ilch or United St:ltes of America 
nationality or rc si del1 c~. The I1l1al judgment or d~cisions of the 
arhitralOfs sha ll be given in writing. The losing party shall pay :.III 
costs :1 ssot..' i;lted wilh sllt..' h arhitrat ion." 

Notwithstand ing Ihat T\OYTH in voked anti ini tiatccl the arhilration process 
prov idcd under the ngrccl1lents oy referring the malic I' (including the 
di spute whelha OTE has a relevan t claim to begin wilh) to the ICC on 
Februmy II tho Il)l)l), it now :lrgues that there i ~ in realit y no genuine 
di$pute tn he refcrrl.!d to 'Irbitratiol1 and invites this coun in the present 
con tcx t of the intcrple:llkr proceedings to direct thJt the pr~sen t issue i ~ 
one suitahlc for resolution pursuant tn the summar)' judgmellt procedure 
provided untler the Grand Court Rules. 0 . 1-1. 

I nOle in parenthesis here Ihat the procedure Ihat TWTH seeks to 
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i ll\ ' t1k~ b di rr~ r~ nt from lhr summ;lfY trinl procedure pro\'ided hr Ihe 
Gralld CnUri Rules. 0 .17. r.5 C~) wi lhin Ihe conleXI of inrcrpleader 
pToc~~dil1gs Ih~msd\'c~, whkh reCJuir~.'i , amollg other Ih ing!'i. thai the 
ollly i~~lIe 10 he Iried is one of la\\'. TWTH has 1I0l ified ihe ICC Ihal Ihe 
pre.'\cnl isslle. \vhk h 1'\'1r. And,.~w rd ers 10 as "Lhe notice point" is one 
which il would prefer 10 have resolved nefore Ihis COllrl. 

TIVTH's praclicnl ground of objeclion lo arbilral ion ollihe poinl is Ihal 
if Iller.: has b~en no sen'ice of a valid and efTcclivc relevant claim nOl ice 
'" re'lu ired by Ihe GCA. Ihell Ihe securi ly by way of charge IVhich Ihe 
GCA prov ided would hove been discharged on Ihe final expiry dale of 
Nm'cmher 281h . 1998. and wilh it TWTWs obligations 10 OTE. 
Accordi ngly. TWTH should nol be required to go Ihrough Ihe protracled 
prot <ss of arbilrnl ion . and so suffer Ihe prejudice involved in the delo)" 
berorl! haVing 3ccess 10 its assels which 'he bmlk IIOW holds ns a 
stnkeholder. 

Mr. Andrew funher submilled Ihal as Ihere was "dll1iltedly no service 
of a rormal rdevilnl citl im notice nddl'es~ed in Ihe manner ~ lric l ly and 
rOl'lnnll ), requ ired by Ihe GCA. Ihere cnn be no ge llu ine dispule ror 
r~rerl!llcc 10 llrbilrmion and Iha(, in nccordancc wilh ss. 6 and 7 uf lhe 
Arbill. tli()n Lnw (1996 Re\·is ion). Ihis court in ilS discrelion should allow 
111.:: IlUtHer 10 be Iried stlll llnarily and not Slay proceedings so as In allow 

I Ihe Illa ll er 10 proceed 10 "rbi lra l~This became Ihe pi volal i ss,,~ before 
llJe. /\1 one slage or Ihe proceedlllg' Mr. Andrew had de.lcribed TWTH's 
~·tlnl'l2rnS SOlll12Wlml different l),: thill lIS Ihe ngrec lll c lIl ~ are :111 arl1) 's. 
knglh l'OI1llllt!n: iHI arnulgcmclI l be t\\'c~11 competing i'i(crcs!s. T\VTH was 
.:m itl~d to insist Oil their sirkt rorm;lIilil!s so as, 10 hI.! free to disp(bC of ils 
;\ '\:-.els and cn:n if Ih i=, nll!:ull Ih~1I GTE. arreT th~ aroilralion pnu':l!l!dings, 
Imd s\lccc:\:'i rutly cSl;lhl ishcd a rckvi.lIH d;l im which il \\'ou ld no lOIl !;!.l.:r be 
ilhk to cllfon.:1.: against secured assets. 

f\ S Ih.s implicitly il1 \'oJvl.:d Ihe notion (hat this court should I.:~crcist! its 
disl:rClioll so :1.0; 10 enahle OJ part}' In l:vadc a proper jud!!lncl1t deht for 
whit'h il might ill dtle cnurse becomc liable. I inllneditucJy CXp,\!sscd (hal 
com:ern. In (he resu lt f\·lr. Andre\\' wi thdrew this ilSpcCt or his ~ul!ul),enl; 
and in Ihe lighl or his fun her inslruclions Ih;1I TWT I-I had olher 
sllbstmuinl ns~' s, he was also obliged 10 resile rrom another argument 
Ihal TWTI-! would b< "crippled ill ils operalioll'" by Ihe cOlllinued 
restraint or the restri cted account pending orbilnllion. 

A rU rdlt!r ndmowled~e l11 e llt wmi marie by M r, Andrew dulillg the 
nrgullleills. which wos Ihal Ih e ICC arbi lrator would likely proceed , if 
re 'l"esled by bOlh sides. by Inking Ihe "nolice poinl" "s all early 
preliminnr), issue. This serl'ed rllrlh~ r 10 allny any proper concerns Ihnt 
TWTI-I mighl be prejudiced by OTE's prolractioli of Ihe nlbi lra lion 
proceedings, 

Fin311y, a5 to 'he factors to be \\'eighcd nlJrI having regard 10 Ihe 
rore·going. scnding the maHer off 10 arbitration \\'ould therefore not 

~ 5 

10 10 

1.\ 15 

20 20 

25 25 

30 JO 

)5 35 

40 40 

45 45 

GKA;-;I) CT. BA:I.~l F.R ICA TReST \', T RA:\S- WORLI> (Sme ll ie. C.1.) 

nece";,,i!), resull ill OTE achi eving "by the back door: ' '" Mr, Am.! re\\' 
pUI il, lhe cfi'eCI or a cha rgo which Iho)' h","e nlready lost. To Ih e exlenl 
,11,11 the maHer would fa ll to be resolved in my discrel ioo 01 Ihe end in 
deciding whelh er 10 allow Ihe lllaHer 10 be re,olved by arbitralion, Ihese 
\\*t!re all rm . .' tors which I \ViI$ inviled to consider. 

co. J Tilt: lego' prilfdp'rs 
The goveming principle is Ihal Ihe court will nol ordinarily illiervene 

10 lry a dispute which is one provided by the agreement between Ihe 
panies 10 be resu lved by rcrerenec 10 arbilrnlioll. The principle applies" 
/<lflio,.; when the COlUrncl provide.~ e:t dusively ror arbitrJ,ion. as it does 
in this case. 

The fationnle is straightlorward: the pnrtles, when Lhey nmd~ their 
bargnin. included a~ a pari of it the provision for nrbilrnlioll . and so 
ShOllld ordinarily be requ ire" 10 slick to Iheir bargai n: see III I~ PhOfll ;X 
Ti",/,er Co. Lrd. s tlppJic(((ioli (6) . In Ihal cnse it W 05 also decided Ihal lhe 
mere raci Ihal Ihe dispule is or n nalure eminenl ly slIitable for Irial in 
court i!\ not n ),;lIrt'icienf ground for refusing 10 give effec t to whal the 
pmties ha\'~ :lgrced. And it fono\\'s thai the onlls is on the party :\eeking 
the coun 's inlervenli on 10 show the ex «.:cptionnl circmtlstt\nce wh)' ~ SlaY 
should 1101 bt! entered in lht! COllrt proceedings (or restroining any others 
10 be broughl) so (hal the nrb'lration might proceed on a di ~pll( e arising 
within a valid am' sub~i s t ing arbitraliotl agree ment. 

Not ,~u rpri s it1 g' )' . the rule is thnt such un exceptional cirCHnlSlilncl.: will 
ari~e where a party CO li show Ih"l there is no fenl or genuine dlSPltl~ to be 
referred 10 arbilralion. Indeed, " highly persnHsil"e line of alilhori l), 10 be 
cons ider~d h.::luw is \0 the effect thilt abselll ~t1ch a reo' I disJlull! 10 be 
referred to ilrhilntlion. th~ rl! is no jurisdicti on in the court 10 stay its own 
proceedings jn dercrcm:c 10 arbilnnil)H. For the s:lk\! uf t:nOlpktcness 1 
note in passi ng. that ;1I1hough impctuniosil }' or il party (which is not .m 
issue here) may be a rdt!\'uol consi{h:r:ttlun, in g..:ncml. malll!rs such ns 
the adeJitiunal cusl!' or burdt! l1s or arbitration m\: irrd c\'am: sc~ 1 C/r;u\' 
01/ Commer.\', 271h ed ., pam. 15- 01H, at 729 (199~). Then: 'IT" Ihre'e 
prm' isiollS of CaY""1n staHl Ie in puinl here: ss. 6 and 7 or Ihe Arb ilralion 
Law ( 19% Revision) (.1 Law bnsed on Ihe 1950 English Arbilration ACI) 
and s.4 of Ihe Foreign Arbilral Awards Enforceme nt Law (1997 
Re \'ision). 

A further :-; igniticalll (J oinl in Ihe 3rgumenls before me was whl! ther (he 
fun damen lal chnnge 10 English slawte Inw. inlrodm'cd Ihere by Ihe 
superseding 1996 Arbilrntioll ACI , genera lly re neels Ihe presenl slale of 
Cayman Inw. There (by s.9 of Ihe 1996 Ac!) Ihe COUr[ is 110 longer 
required 10 be snl isfi ,d Ihal "Ihere is nOI il\ rnct nuy disp"le bel ween Ihe 
paTli es" nnd musl nllow Ihe slay so Ihat nrbil ralion cn n proceed "nless Ihe 
co"rt fi uds Ihe nrbil r.ltion agreemenl 10 be n,,11 "nd void. inoperalive. or 
incapab le of being performed. And so once Ihere is n dispule of a kind 
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refcrabk 10 ttrh it rn ti on. it mllst he allowed 10 go irrespec tive of its merits: 
Halk; ShiPl'illg CO!p. V. S"I" ·.\" Oils Ltd. (2 ). 

I consider Ih 31 the reasons will become pl ai n enough fro m what 
follo\\'s. why. in my view, the present state of Cayman law remains slich 
as to requ ire thi s cou rt to be smisfied whether there is in fac t a rea l Or 

ge nuine di spute. Sections 6 and 7 of the Cayman Arbit rat ion La w ( 1996 
Revision) st3le: 

"6. If any party to an arbitrati on ag reement commences any legn l 
proceedings in any court against any other party to the agreeme nt in 
respect of any maHer agreed 10 be referred. any party (Q those legal 
proceedings may. at any time afler appearance. and before 
de li\'cring <l ny pleadings or taking any other steps in the 
proceedings. apply 10 that coun 10 stay the proceedings. and that 
court. ({ sntisjicd 111m ,here ;S 110 sufficiell t reasoll 11'''-'' 'he mailer 
should lIo t be rejerrell ill (Jccord(Jll ce ,n'th the agreement. and thm 
the appli can t was. at the time w hen the proceedings we re 
commenced. and still rema ins. ready nnd wi ll ing to do all things 
necessary to the proper conduct of the nrbitmtion. 1II0Y l11:l ke an 
order stay ing the proceedi ngs. 

7. When relief by way of interpleader is granted and it appears to 
the Court thm the claims in qllesti on are matters to wh ich an 
arbitr<.l ti on agreement. to which the claimants are pnrties. applies . 
the Court m{/y direct the issue between the claimants to be 
determ incd in accordance w ith the agree ment." I Emphnsis 
supplied.! 

Sect ion 4 of the Foreign Arbi lra l Awards Enforceme nt Law (1997 
Rcv ision) s t i.II ~S: 

" II' any pi.lrty to an arbit ra ti un agrcement. or any persu ll cl ai lll ing: 
th roug h or under him. cOlllmences any lega l prm:ccdings in any 
coun aga inst any other p.lrty h) the agrecmcnt. or :lIly p..:rson 
claiming through or umk r him. in respect of any maller agreed to be 
referred. any pan y to the proceedings may at any ti me after 
i.lppea rallce .• lIld be fore delivering any plc.ldings or laking any other 
steps in the proceedings. apply to the courl to stay the proceed ings: 
nnd the court. 'OlI('s.Ii .'iCJ fi.'ijied that the nrbitnHion agreemen t is null 
and void. inoperati ve or incapable of being performed or that ,here 
is 11 0 1 ;11 fOC I allY cli.'ipli le helween Ih e fJorl ics 1\';111 regard 10 ,lie 
IUa llcr agn'e{/ 10 b,' re/errC'd. shall make an order sttlying the 
proceedings." I Emphas is supplied .! 

The most immediately applicable pro vision in th is maUer is. of course. s.7 
of the Arbi tra tion Law (1 996 Revision). as it is in the conlex t of the 
bank's interpleader action that the maUer comes be fore th is coun . 

The inter-relationship between $S. 6 and 7 fo r defin ing the simi larity of 
approach to be taken by the court under both may well also be regarded 
as rt mntter of sett led Inw. In considering the m irror- image prov i s i on~ in 
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ss.4 and 5 of the 1950 Arbitralion Act of the United Kin gdom in III re 
PllO" lI ix Tilll"('/" (6) Lord hashed. M.R" in a case brought be fore the 
cnurt for interpleader relie f. stated (f 1958! I All E.R. at 8 I 8): 

" II is qui te tnle ... thnl in sA some gu ide 10 a conClusion is given by 
the parlinmcnt ary language: for it will be remembered that the 
section say!-i that the court 

'if sn tis lied that there is 11 0 sufficient reason why the mallcr 
shoul d not be referred in accordance w ith the agreement. . . .. 

words which are nOI repenled in 5.5. The absence of any repetition in 
s.; does not p~rsutlde me. however. that the discretion in s.5 is to be 
exercised for some different. still less opposite. reason. I n my 
j udgmcnl. the di screti on in s. 5 is to be exercised on similar grounds 
as the discretion in s.5. Section 5 is only dealing with n different 
procedural Qcctlsion in which an issue arises which has been 
previously the subject of an arbitrat ion contrac!. There seems 10 be 
no ground of pri nciple why there should be a diffe rent basis for 
dec iding that question in the one case from that to be applied in the 
other." 

accept th at rensoning: interpleader proceedings being but a particular 
procedufi.l l route for the resolut ion of competing cl aims and for giving 
relief to a stakeholder. there is no good reason why the di screti on whether 
10 refer a dispule comin g up within thnl context should be different ly 
exercised than had the mailer arisen in the context of another type of 
proceedi ng-sayan 0 .14 summary judgment application. 

H owever. there are issues arisin g over which SHlllltory provis i on ~ appl y 
io this case . Sect ion 6 of the Cayman Arbitration Law ( 1996 Revision) 
states the principles differentl y than sA of the Fore ign Arbi tra l Awards 
Enrorct! lll~ n t La\\' ( 1997 Revision). which is b"seu on wordi ng origin" lI y 
introduced in th l: Engli sh Arbitration (Forcign Awards) Act I l)JO. ~ . R and 
later re·in trmluccd in the U nited Kingdom in s. 1 o f the 197; Act. 

The pmvi~ion in the lallcr that reads "unless satislit!d" (of Iht! e.'(istence 
of one or nlher nf the prem ises de fined) the cUUr! shall Slay its own 
proceed ings in urder to allow the arbitrution to proceed. is emphat ic in 
recogni zi ng the paramountcy o f the lIrbitnlti oll proceedings. in contrast to 
5.6 of the Arbi lra tion Law ( 1996 Revision). which uses the discretionary 
"may." Bllt here too the practice appears 10 be seuled: the powe r is to be 
exercised in the !-inme Ill llnner whether under s.6 of the Arbitration Law 
(1996 Rev ision) or under sA of the Foreign Arbi tral Awards Enforcemen t 
Law ( 1997 Revision). and in either case. whelher the arb it ra tion is 
"foreign" or "domestic." in practice the COli rts have always assumed thnt 
a stay will not be imposed if there is in fa ct no dispute to be referred to 
arbi tra tion: sec Mustill & Boyd. COllllllelt'iol Arbitrorioll. 2nd ed .. at 122 
(1 989) and Nom (Jersey) Kllit Ltd. v. KOIIIIIIgo/"li Spilillcrei C.III.".H. (5) 
([/9771 I WL.R. "(7 18). 

Notwithsland ing the simil arity of approach. I take s.6 of the 
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Arbitration Lnw ( 1996 Revision) :'IS re ferring only to local arl1itratinn 
proceeding~ and S.4 of the Fore ign Arbitral Awnrds Enforcement Law 
(1997 Re"i sion ) as being here direcl ly on poi III as apply ing. with s.7 of 
Ihe Arhilralion Law ( 1996 Revision). 10 a ca,e such ,]S Ihis. Sec lion 3 of 
the Fore ign Arbitral Awards Enforcement Law sets these parameters in 
providing th at "section 4 shall appl y to Ifo reignl arhitration proceedin gs 
in lieu of sec lion 6 of the Arbilration Law ( 1996 Revision):' 

An important difference that arises by applying s.4 of the Foreign 
Arbilral Awards Enforceme11l Law (1997 Revision) here is a mailer 
already nOled : the reversal of the onus of proof from Ihat appl ying under 
s.6. thus requiring the party arguing against the stay to satisfy the COlin 

th .wlhere is nothing abolll which to arbitrate: see Mf(still & Boyd (op. cit,. 
n1 465-466. includi ng fOOinOle 8). In the mailer before me illherefore fel l 
to Mr. Andrew on b'ehalf of TWTH 10 show that Ihe local proceedings 
should not be slayed so as to allow Ihe arbilrat ion to proceed . 

A fUriher imporlant differe nce thai arises on Ihe applicalion in this case 
of sA of the Foreign Arbilral Awards Enforcemenl Law (1997 Rev ision) 
is the recognition .... of the mandatory terms in which it is expressed. For 
al lhough il is already nOied thm a stay will in pracli ce be imposed or 
refused under either stJILI to ry prov ision. depending on whethe r n rea l or 
ge nuine di spute is shown. the mandatory prov ision whi ch appli es where 
there 3re fo reign arbit rrlli on proceedings is not without ils pec uliar 
pnlcti ca \ signi ficance. 

The following extract fm m Ml/Slill I..~ Boyd underscores the praclil'al 
diflicultics which 1.: .. 111 <lrise with pank'lIlar ;u.:ulcllcss whl.!l1 the agn.:cllll!1l1 
pnn-iek s fo r :l foreign arbitration b l1 llh~ matter is dCh.:rmincd hy the locill 
cou rt (011. cil .. at 1'21): 

" \Vhatc \,c r l1li ~ hl hI.! the positioll as J'c!.!arlis it lkkrlL'c which is 
1lli.1I1ifcslly rut forward ill had f;lilh ..... 'ht..'rt.! .. Ire strong logk;11 
:1I"!.!ll lllent ~ for th~ vi~\\' Ihat a hUll;! li d ~ if 1I11 ~ lIh~t; lI1li:t1 tkknt.·~ 
m~ghl 10 he ru led upon hy the arhitrator. not the court. Thi~ is 
espccially so where there is a non-domestic arhitration agreclll t:nl. 
cont aini ng a valid agreement to exclude thl.! powe r of ilpp~a l on 
questions of law Isuch as is the case herel . Here the parties arc 
entitled by contract and statute to insist that thei r rights an:: decided 
by Ihe arbilralor and nobody else ... . Moreove r. in all blll Ihe 
simplest of cases the court will be n:quireu not merely tn inspect the 
derence. but to enquire inlo it: a process which may. in mailers or 
an)' complexity. take hours or even days .. .. The defe ndanl mi~hl 
\Veil object that this kind of trial in miniature by the court is not 
something. ror which he bargained. when making an express contract 
to leave hi s rights to the sole adjudication of an arbitrator." 
have no doubt that slich considern tions influenced the law-mak ing 

process so as to be re fl ec ted in the mandatory requirement or i.\ stay in the 
Foreign Arbilral Awards Enforceme1l1 Law (1997 Revi sion). s.4 . when 
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once a re;1i or genuine dispute is shown to ari sc. Mr. 7vfc Dllilough argued 
c,'ell mnre radically that I lleed onl y ~rst be satisfied Ihal thcre is a 
"dispu tc:' in the baresl sc nst::; the ex istence of a dispute in that sense 
bei ng Ihe only condi tion preceden l to Ihe righl to arbilrate under the 
a~reemenlS thcmse lves. 
- The arbi ll'il lion clauses in the SPA and GC A refer 11\ "any claim. 

di spute or difk rence" and provi de that "all disputes" shall be sctlled by 
arbi tration. The Engli sh COUrlS have held (even before Ihe inl roducl ion of 
Ihe 1996 i\ct lhere) thatunlil a defendanl admi ls Ihat a di spuled su m was 
due and payahl..:! there is a "dispute" within the meaning of an arbitrat ion 
clause :1I1d this was without reference to how implausible or 
unsllstainab le his de fence mi ght appea r to be: £/lerill f! Bros. (PlY.) Lui. v. 
Kling('/' ( I ) 11 19821 2 All E.R. al 743). 

Notwithstand ing that mi ni malist requirement or the existence of a 
dispute (arrived at in Ihat case in my view peculiarly on its own facts) and 
\vhrlteve r the logical com mercial merits ror the strict application of an 
arbitration clause. I conclude that the le~i s l at i on . as it stands in the 
Caylll~1l I s l~nd s. req ui res the showing of a ;eal or gen uine di spute before 
a stay C;1Il he imposed. Conve rsely. ir the COllrt is satis fi ed that there is in 
fact a gClluine dispute . s.4 of the Foreig n Arbi trnl Awards Enforcemen t 
Law ( 1997 Rev ision) dictates that il "shall" orda a stay. In the Nom 
(JeI'ser) Knit Ltd. case (5) illlhc House of Lords. Lord Wilberforce staled 
the position in respcct of foreign arbitration proceedings in these terms 
([197711 \v'L.R. at 7 IS): 

·Tht.:re is 110 doubt that the n::le vant arhitration a~reCll1el1t is not a 
dOIll~s t ic arhitratioll agreemcnt so that. prima raci ; l ~ sec.:t ion I (I) luI' 
the 1975 Acl ( hert: ~.4 or Ihe Foreign Arhitral Award~ Ellfon.:e ment 
Law )1 :Ippli l.:s ami a stay is llwndatory. It remains howe,"a open 10 

th~ appc ll "I1H ~ 10 show. Ihl.: onus he ing upon them. th:1I ' there is nOI 
in r:lt.· t any di:-:putl! h(' twce n Ihe partie:-: with r~gan l 10 til L' 1ll.Ilter 
agrc~d to h~ rderred. · II' th~y ~lIcceetl ill th is. the :-:t ily will be 
refused . Either way. IW di sc.:n.! tioll en ters in the mattcr .. ll1d Ihe. 
unknown. Ill l! rit :-: o f Ih ~ rl!sponoents or dl!merits of the appellan ts arc 
irrelevilnt. .. 

This marks th~ conce ptu al tk parture rrom s.6 or Ihe Arbitr~lti {)n LI\V 

(1996 Revision). which applies to dUl11estit.- arbitrat ion prot.'cedings and 
which speak s in lerms of a discretion in the court to stay the prot.·cedi ng:-: 
even wherc a n:a l di ~ pllle is shown to exist. 

As a mailer of principii.! that di sc reti on no douht exists: sec III rc: 
Phot'n;x Till/her (6). But as we have al so already Sc.!l': Il. in pr:lct ic.:e that 
disc retion is exe rci sed to bring about the same result as presnib~d by the 
statutory pro\'isions relat ing to fore ign arbitration proceedings. A stay 
will be imposed where there is a genuine dispute for arhitrat ion: see 
Mllstill & lloyd (of'. cit .. • 11 122). Mandatory though the outcome Ill<ly be 
tinder th ~ Fore ign Arbitral Awards regime. once the cou rt concludes that 
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(here is a gC lluinc di spute for reference abroad. before arri ving at any 
cDnclllsioll on whether th t:!fl: is in fact any dispute, ~Ol11e weighing ur the 
meri t ~ i ~ nOIl(, the less inc\'itapk in this case, 

In deciding whelher OTE has an arguable defence and whelher Ihere 
is. in facl. a "real or genui ne" dispute for arb itration. I accepted Mr. 
~kDonough ·s su bmiss ions. TWTH and Ihe bank did in facI reccive 
nOlice Ihal OTE had a relevanl claim wil hin Ihe deadline of Novcmbe r 
2~lh . 1998. This was nO! only nOlice of Ihe exislence of a claim and of 
Ihe formal nOlice which OTE had intended to send. bUI also of Ihe 
amoun! of Ihe rele,·am claim. as OTE had also set that Oul on Ihe fax 
covcr·sheets. 

In the absence of n binding intention by the parties to presc rihe a 
mand:lIory form of notice tiS n sine quo 11 0 11 of the security provided under 
Ihe GCA . I regard Ihe nOlice point 10 be clearly arguable. A funher 
ckmen \. Ih al TWT never gOl the fa, or hard copies at all wit hin Ihe 
ckadline. is also 111001. given that in TWT's case the fax number gi\'cn for 
il in Ihe SPA was inoperable and no fa, number appears to be pr()\ ided 
for TWT under Ihe GCA. II wi ll Iherefore be an arguabl e poinl whether 
n lltit'~ 10 T\VT should be regarded as cri tical to the ngrcement or the 
pan ics. panicularly when the prima ry ob li gor. TWT H. had aCllIa!. Ihu"gh 
110( formal. notice or the cl<li m. 

The l110dern case law suggests a mo ve nwny from Ihe strict 
construction of the formal rcquin.: menb of cont racts lo\\,;t rd n reasonable 
prarlira\ cOllstructioll which ~t.!t.!ks to gi\'e cOll1lllcrc i ~ 1I crl1Crtcy II) whal 
Ihe panics really inlt: llt!t:d. 

In a n:lT 11 I case. the HO llse of Lords rcanirmcd thi s rre fen:ncc for 
"Cl II1\I1H.: rc i;11 in terpre tation" in hold ing thai where :t tellant ser\'\.~d a 
Ilotice pu rporting 10 cxen.:isl' hi s (tllllr;!L'!u;1I ri ght to dCh:rllline :1 leasc, 
Ihal Ilot ice would hI.! effec tive In do so IlIHwilhslalld ilig Ihe ra l'! that it 
l'on t:lined a minor mis-desniption. provided Ihal. t'on:-. lrllcd agilil1 ~ 1 its 
cOllh.:x. llI al selli ng . it would unamhigutlusly inform a rC;ls()I1;lhlc rCl"ipicnt 
hnw ;1IH.1 whcn it was tn opc ratc: Mmlllll; !t/l '. Co. LIt!. v. Eagle S((//" Life 
;\ .'-'1" : Co. I.tt!. ( -I ). 

(3 y 011\ C'x tension hy analogy of the Il1Ullt.:rn conslllictioll of cOlllmercial 
CIlnlraCls (cn unc iatcd hy Lord Wilberforce in the /(£',11111111 SlII ith case (7)) 
10 cOllt ractual noticc rcquirements. Lord Stcyn in MlIIlIllIi form ulated 
Ihrec proposi tions (l19n 13 All E.R. at 369): 

··First. in respcct of contracts ~lI1d contractual notices the contrac tual 
sn' lle is always relevant. Sccondly. what is admi.H·"Mc as a mailer of 
Ihe flIks of ev idcnce under this heading. is what is arguilhly reh!vant. 
But admissibility is not the dedsive matter. The real question is 
what evidence of surrounding circumstances may ultimately be 
allnweu In influence the question nf interpretation. That depe nds on 
what Illeanings the language read against the object ive contextual 
scene \V iII le t in . Thirdly. the inquiry is object ive : Ihe ques tion is 
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what re~ l sonahlc persons . ci rcumstanced ::IS the actual parties \\ ere. 
\\ou ld ha\'c had in mind:' 

And rurth~ r (ibid.) : "Prima racie one would expert that if a notice 
unal1lhiguously conveys n decision 10 determine la lease I a court may 
no\\adays ignore immaterial errors which would nol have l1li ~ led a 
rea:-.onable rec ipient." . 

The MlIIlIIlIi decision hos since been applied and foll owed by the 
HOllse of Lords in hll '(,SlO rs COlllpcll.m/hm Scheme Lll i. \". We.\"! 
BmJllu'kh Bldg. Socy. (3) . Given that the governing Inw of the arhitration 
proceedings will b~ English law. this modern approach to construction to 
2'ive reasonable cOlll lllercial eflieacy to the intention of the partie,. is ;} 
highly rdc\'nn t factor to bear in mind now, 

I conclude that there is in ract a rea l or ge nuill~ disput~ \\hether 
sufficienl nOlice reac hed TWTH anu Ihe bank-OTE·s respondell! panies 
under il-wilhin Ihe deod line set by the GCA. In Ihis regard Ihe leS! of 
reasonabkncs!Ii 10 be applied will take into account among other things. 
Ihe fact that the bank regarded itself as having sufficien t notice. and as 
being on notice of a rde\'ant claim. upon receipt of the faxed co\·er-shee l. 

As to Ihe re~uiremenl Ihal Ihe notice be addressed to T\\T the 
evidence doe~ slIggl!st that that was what happened with the faxed co\'er 
sheels. While nOlice appeared not to have ac tually reached TWT until 
after the final re lease dale deadline of November 281h. 1998. it i, 10 be 
noted Ihat rece ipI by TWT is not expressecJ in Ihe GCA as a pre-requ isi te 
10 validity of the nll tice. On the OIher hand. the significancc Ilf receipl 
within the (1c ;ldline hy T\VTH is that it tri gga s the pro\'i:-ions of d . 5.3 of 
Ihe GCA. 

These arc a1\ matters properly 10 he considered in arri\'ing 1.11 the 
"commercial interpretat ion" of the :lgreclll~n t s he tween the pank's. The 
process of COII "it nl l" litlll will in vol \'e al so u consideration or the I'ral..' lical 
consequ clll,'e~ or the failurc to me.:e t the str it.: t nuti!..:c rellllin;ll1elll:-. Such 
matters an: hou nd to he contcxlUal. Upon that l"ondusioll a n.:a l or 
genuine dispute arises and it follows th 'll I :lIn ohliged hy sA or th~ 
Foreign Arbitral Awards Enforcement Law (1997 Redsion) tn make a 
furth; r order staying the.: prc!lic nt proceedings beyond the intcrim stay 
granted during these proceedings pending the outcomc of the arbitration 
and, I am al!lio satis fied. to make an order enjoining any further 
proceedings by T\VTH against OTE in regard 10 thi s 1lI.IItCr. rending 
arbitration. 

I should also note th at given the settled practit.:e whi ch would nOlle the 
less apply unda s.6 of Ihc Arbitration Law ( 1996 RCI·isionl. Ihe result 
would be thl! same notwithstanding its di scretionary tcrlll !li. And. in th~ 
light of my conclusions after considerati on of the merits. had thc mailer 
fallen to my discretion under s.6 I \Vou ld ha ve resolved Ihe malla in the 
same way. I take the trouble to record this last fin ding in defere ncc to the 
arguments Defore me which proceeded on the basis that s.6 and 1I0t s.4 of 

125 

';i 

I", 

 
Cayman Islands 

Page 8 of 9

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



THE C\\,~I ,\N IS LA~DS L AW REPORTS - 199\1 C ILR 

Ihe Foreign Arbilra l Awards Enforcement Law ( 1997 Revision). w," the 
applicahl~ provision. 

Orders according ly. with costs here in. as between TWTH and OTE. to 
fo ll ow Ihe event. As 10 the bank 's COSIS. separale provis ions arc In be 
made. 

Proceedings stayed. 

Attorneys: MapleJ & Colder for Ihe applicanl ; WS. Walker & Co. fo r the 
tim claimanl; 8,."ce COl/lpbell L~ CO. for Ihe second claimant. 

IN THE MATTER OF OMNI SECURITIES LIMITED (No.4) 

GRAND COURT (Smellie. C.1.): March 31 st. 1999 

Cil'il Proce{/lIl'e-p(cndil1g-nmelldmclll-lime_bnrred c!oims-I/cw 
(,lIIlse of {ICI;on barred by Limifnlioll UI1I' (/996 Rel'isinn). sA J(3) ;,\' I/ ew 
a llegatioll (~l neu' loss or injury for lI'hieh IIe ll' remedy sough I- alleged 
1>,-('(/('11 of ('olltroc/ or dwy of C(lrc lIIay be lieu' claim i!1 'ell though 
coindded i" filll (, 11 ,;,11 brclIches a/ready plcaded lIIul ill SOllll' legol 
('{I/<'gOlY 

C i \ .;t P n }( '('dll n:-pl£'(I" i IIg-lIl11clldm cII 1-/ iml'-ha ned ( 'llI i 111,\'-1 Jt) Ito I'e 

la tII//('m / IIl1der Gralld COllrt i?ules. 0.20, ,:5(2) al/(I (5) 10 ;II/rot/llce 
olhenn',H' lill/{' ·lmrrcd dll;m if minimal Ol'er/ap lI'illl ;ssu('.\· alrC'ady 
{1{('(fd('t/ a lld l'Xfl'II.\'i\·C lieU' fOCIIIO{ inquirics H'lillired 10 (fll.nrcr 
al/ega/hm,\' 

C i \'il P racedll re-p{ ellt/illg-lIlIlClldmelll-tim,,-/Ja nct/ cln; 11/ ,'1-1 ('ave 
grcmll'tI (() all/ellll ul/cler Grand COllrt Rule,\', 0.20, ,:5(2) lIwl (5) 10 
reslore ava"dolled cause of nct;rJII olll,f;de fimilatioll period if original 
case rcasonably pleaded UpOIl legal advice alld alllcw/ml'''1 ill ;"ICH'JfJ of 
j/lstil'e-pvfelllial disruption IV pr(Jceedings and c/OSCIIC,\"!i to trial dale to 
he balanced agaillsl bel/ejillo plailltiff ill raising aI/ 1'£'1£'1'0111 IIInl/('r.\· 

The plai nti ff brought an action to recover damages from the de fendants 
for breach of contract and negligent misstatement in Ihe preparntion of 
audit reports . 

The second defendant. DH&S (Cayman). was appo in ted as the 
plaintiff 's audi to r. In practice. DH&S (Cayma n) mere ly signed off the 
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aCCollllts tlnd answered ,'ariotls statutory inquiries. and the preparation of 
the annual audit report wns carried out by its a~soc i ated firm in 
switlerland. the eighlh defendant. D&T (Zurich). In proceedings against 
Ihe two firms and Iheir various partners fo llowing the plai nliff's 
liquidalion. il alleged in its stalemen t of claim that DH&S (Cayman) had 
acted in breach of its conlract and thai both limlS had breached the ir duty 
of care in t011 in failing to alel1 it to the finnncini consequcnt.:es of 
unsecured loans which il had made to o r obtained on behalf of olher 
af~liated companies during 1988 and 1989 . The plain tiff claimed for 
losses in relati on to these loans nnd to payments made afler the issue of 
the 1989 audil report 10 the owner of the Omni Group. Werner Rey. and 
private companies owned by him, The general endorsement on the wri t 
included a claim in contract against D&T (Zurich) which was orni lled 
from the statement of claim. 

The plaintiff applied lO amend its statement of claim (i) 10 correct or 
clarify factual matters. (ii) to allege (outside the statutory Iimitnlion 
period) breach of conlraCI by D&T (Zurich) and its principals. (ii i) to 
include claims (also pOll!llti all y lil11 e·ba ITt:~d ) for fUl1her l ossc~ ari sing 
frol11 loan s or advances 10 Rey and his private companies during 19X8 and 
1989. and (i,' ) 10 allege Ihat since Ihese lransaclions were unauthorized by 
its bonrd and since Rcy was It shado\\' direc tor or agent of thl! cu mpa ny. 
they were pcrfonncd in breach of fiduciary duty and contrary to Cayman 
law, 

The plaintiff submiued Ih at (a) Ihe funher claims in respect of the Rey 
transaction s did not represent new causes or 'lclion for the purposes of 
s.41(1) and (3) o f the Limitation Law (1996 Rev ision). since they were 
merely further examples of. and had occurred sillluilalleously wi th , 
cau!'cs of ;n:lion "Ircady pleaded, namely. hreach of conlr.H:1 and 
negligcl1\.:e: (11) evcn if the ,1;lims did cOllstiultc new \.:auses of ;I\.'tion, 
which wcrc tilll l..! -harn.:d, thc l'tlurt should !.!r;IIH them h.'an! In ;1I111:nd their 
plcndi ng under the Limitation Law (1l)l)6'-- Revision). :-...J I(-J) alld (5) and 
the Grand COllrt Ruks. O.:!O. r. SC!) and (5). since the losses had arisen 
from thc factual CirClIll1stalH:es already pleaded: (I,:) althoug.h thc 
con tractual d aim against D&T (Zurich) had becn omitted from the 
statement of claim upun aroncoLls :u.l vil·c, it had not bccn ahandtllh.:d and 
cou ld now he restored. since the derence alleged that a contractual 
relationship exiSied between D&T (Zurich ) alld the plaintiff's parent 
company. and thcrefore no grcnt inconven ience or expense would be 
occasioned in an~\Vcring the claim: and (d) the renmining amend mcnts 
would simply (urrCl' t or further partil'ularizc existing claims. 

The ddcndants submitted in reply that (n) the claims <lrising from the 
Rey transOll'tions did not fall within the callses of action tl lreudy pleaded 
even though they arose at the same lime iHld we re foundcd ill cOlltral·t and 
tort ; (b) therefore these new causes of action, whi ch wert::: timc·barred 
under the Limitation Law. could not now be pleaded and the court should 
not grant the plaintiff leave 10 do so under s .4 1 (4) and (5) and O.:!O. 1'.5(2) 
and (5) . s ince Ihe alleged breaches of duty and resuiting losses mised 

• \. 

I , 
~ 
j 

!J 

I , 
I 
! 
i 

I 

 
Cayman Islands 

Page 9 of 9

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  




