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Q=2in of

Hr. Andred Jones of Asples I Calder for the bDafendant

COLLETT €.

BULING &ND JUDGERENT

By their sriglnsling suscons dwbted ITth My,

1968 the Flaintiffs sre seeking leave pursuant ta the Eareign

Arbitral Awards Enfoarcesent Law 1975 ta eulocce a0 arblibral wsm

made By the Internationz:l Chamber of Commercee Court of

Artitration in Paris on Jrd April 1937,

They specifically ast

leave Lo enfarce that part of the swwd whbeh orders the

Pefendant to pay Suiss Uil Corparsbien the sscunt of 6 million

U:.5. dollars with interest at 9.5% per atnum froge Ist July. 190
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- Thie Lackgroeund L6 Lhis leligilion 1s sucocinchly slaled
ifn Lthe werds of Harre J. taken from his Euling an an sarlier

application herein, as follows -

[ *Certain claims of the first five plaintiffs (*tho

shipowners®) for dampges azainst the defendant, the

- | RBepublic of Guaban ("the Republic't were assigned to the

- sbuih plaintiff (°"IHA®) By am pareemenl adde an Lhe Bih

- Febiruyary 1986. The asreemsent previded Lhat o to
be soverned and conshiued sceerding to L ue ol
Switzerliafd and that the assigreent ua|® an a

|_ fiduciary basis whereby IAR was un ’uhl:l.-_q'll.:un Lo

account to Lhe Ehipouners for 'll@nu:n'l,l recgveEred in

respect of the claims assi x 1k, IHH i turn

l!if}hrd the elatms af télpnanr: and 1tis owun claims
d I‘_:"I.Ln'lt Lthe Eepublic @1!1 0:l Corporalion (*SOC") by
: an -asslansent wad Ahl SARE Y. The assigreeni io

20C wws mlso

on & fiduciary basis and provided that

obligation to sscount to IAA for any

S0C was ungdsr
A . y amourits Qtld i respect of tho clavmse assigned to
: - i EQﬁhd a request for arbitrasien with the Court of
. = $ Artitration of the Internstionsl Chasber of Canmerce in
£ . . .: @ Faris, purporting Lo ack im its oun name and as
% 1Esignee. The Lerms of referernce for bhe srbatration
: . T‘IIrr‘ to afn arbitration clauwse conbtained in 2 contrach

for asle of crude 9il concluded beturen SOC and the

Eepublic. Ihat arbitration cladses was Ehe bastis of the

request for arbitratiomn,; and the Ropublic srgued before
the Arbitral Tribunal Lhet ihe iribunel did not have
jurisdiction to 3djudicate upan the Bhipouhers” claims.
That »rgument was rejected. Tribumnal conseEguently
entiertained jurisdiction and concluded that it wms not
necessary for Lhe claims 1o be assianed to SOUC in order
far the Iribumal bo obtatn Jurisdiction over them within
the scope of the arbitrastion elwuse. It fourd the

Ropublic lisble for damages on the claims and swsrded
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the sum of U.S.%6,000,000.00 & inberest 3%
compensation. It also; however,; asdarded the Eepublic
compensalion which wis Sar if proess o Lhis sun in

Fespecl of §is counlercleim B3vinit BUC.

Afier the award, BOC erecuted ar ascigeeent an favour of
ks } Lthe present plaintiffs in this suit of that parkt of the

- award which it schrnouledged that it had obtained on o

& fiducisry basis on Ltheir behalfl. O
filihough the terms of reference ::r-rrntOQrm
Ly

i tribunal power to "decide whelbe: any awm § awdpded Ln

F each of the parties should Be set %n’ﬂ auch decision
wES mEdE By QL. Hedbgver, in @g ta enfarce Lhe

" II-I'IFF agsinst SOC Lefore Lh X Couyri, ihe Republic

; : h\l:in effect, sought L izte the sus swarded by

?: : a4 the Arbitral Tribunal a4t 11 im respoct of the

5 . Shipownors’ clrime ¥ Litng Lram of agmindat Lhe

- gre3ltEer Amoun %ﬂ ke it in cespecht of its clsim

| =
jF against SI:I@QH-:W:I“? assts-oe of the claime.”,

—_l e main contention mdvancel by the Eepublic as to why
Court should refuse ils lesve i3 enforee Lhe ward is that

eh law Br Gatanese law whieh is (denties]l,. Is Lhe gsoverning

lau and Lhat By operaticon @f the detticine of ;:ﬂmElhljliﬁh* in
Erench Law the respeciive sbligstiary of Buwiss 011 Corparstion
and the Republic became muluslly estinguished pre tanto at the
moment when the respective zdnrds dezlaring thems were refdered]
there was,thereafter, nothing lefi «hich eould be effestively
B3signed by Swias 0il Cerfparatiafn Lo Lhe shipowner Flaimiills or
ok : enforeed in this jurisdiction. Trere ig a ponding issue
betueen the parties as to the applizatien of Erench law and of
Gwiss law; which govermed the origiral assisnments in 1?!5, ariel
as ta whalther or net the effeet, in sceerdanze with thase legal
Syslend, 13 such 2% contended for by the KHepublic. Erzpoart
evidernnce of the foreigmn lauws in guestien is negded to resolve

Lthose gquesiions bul befare I am 33ked tn cofILder Livem 8l 311 Ligx
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further guestion arises whelher or &4 thas Eourk, even 47 at

were Lo ancswer Lhem 36 Qavour af Lhe esepeblie, wouwld be entitled
ta refuse the lepsve mow sought im LBcie procecdings Ao enforce

the avard in this jurisdiction.

1 {;» e the face of it the mward =r that part of &t o whieh
i

LR
the Plaintiffs rely is good, The eviienct of it reguired by

—

section & of ihe 1975 Law to be prec.-ed is now before the Colrt

The-writien sssignments af 4t &n 1%ES by Swiss 0il Corporation

ih Imtvar Aaritims and by Imbar Raritins Lo the aothe inbifrs
have 111q,kﬁlﬁ produced. In thooe circumitiance sel far Lht
L
Plaimbifls roliies wpon Sectésn 7 of 1'EJLI". is irn Lhe
o =yl N
folipwing terms: t"'i ‘%’J
f 7 411 EnTereeasfib NS chvanLim sward shall mobk B
rofused exgept in L #7 montiened in this seciion.
i t2) Enforce a “anwention award may bBe
refused 1L the phr #3933 tt whom it 318 invoked

prowes =

tal) % party %7 the arbitration agroesenl
wan Lande w applice:.® Lo himl ufder Some
i:a::p!::@

Lhat the arbit'slion aarepment &as nOk

vai d the ls< Lo wh;z- the parties subjecied il

ireg any indicatior ihereon, whder the Law el

ﬂl.lrl1..r'|.l where LThE Bui! D &35 ll'l-l'.'i;. or

Le) thalt ke waa Fed siven proper matice of tho

casel or

td) dsubjeet o s.osechtion (431 that the award

OIFI]HIHLHI'I'I'L gf the arbitrs:zr or of the arbitration
! proceedings or was olheruvite wnable Lo present his

doals with a difference ni: conlemplated By or nol

arbitratien or containe deszisions on matters Beyoend Lh
scope of the subsiszeion t= arbibtrabiem; or

"o E@ falling within the Leres =0 Lhe submlisslion to

fe]l that Lhe compritiion of the arbitral
ssbtherity or the arbitral :rocedure was nol ih
accordance with the asrereast of the parties or,
failing such sgreenenl,; wit Lhe law of the country
where Lhe srbitrstion tas: place; or

Lfy that Lthe auwsr: aws nat yet become Binding
on the parties. of has ber* snt ®aide o suspended Dy =
competont authority of ths country in which, of uhder
the law of which, 1t was ntle.

t3) Enforcesnent af a Czowvenbtion guard may also be
refused if the award is iv sespecl of 3 matter whicgh i-
not capable of sebtbilessant = srbitratiom, or 1f ik

would be contrary to publ:z: policy to enforce the
award.

t4) A Comvenbign 3uwirs <liieh conbains decisions on
natters not submitted to 3:Litration mwyy be enforced i
the entent that 1t combai 1 decisions on maltters
submitied to arbitration « tch can be shparated from

Cayman Islands
Page 4 of 9



*

-
thaose an maliers not so subejiied.

(5) Where af application far setiing aside or
suspension ef a Cofwention avard has been made Lo such
a competent authoritiy as 4&s sentiloned in parwgraph 0F )
el subsection (20 Lthe couri before which enforcesent al
Lthe asward s sought may, if it thinks f11, adjourn the
procecdings and may, on the application of the party
seeking to enforce the guird, srder Lhe alher purty Lo
give sPcurity.”.
ra | £ It is plain wpon the wording of subsecblios (13 that
= =
enforcesent of a Cofwvenlidan lr:rd duly evidanced is mandakory
uwpen Lhis Court except in one ar olher of Lhe circusitasnces
doetailed in paraaraphs (ad te (F) Enclusive of & ] gn (31 or
in subsection [3). The pircunstasnce that L L] relimd on
has been subsuymed (1 this be the cass) by tion of the lau
of Lthe gountry whare the asrbitration t $ce or by operation
af the [mw governing the reference '@ml.n!.mn is not
vt |
mEnLiongd IEEBRT LhEs. Mo dnub}‘il' unsel Tor Lhe ledesdact
contends,; = Ecrventian h'rﬂé\ Fkid been recognised by Lhis
r
Court, as the award in § T of the Fepub-lic sgainst 55nizi has
boen, could be relied Ath accordinge with il'.'t;l-lh o of the
Lowa 'FH Wiy af 2e  BPL 2ff or ethervise an Frﬂtlf4lﬂ5l Im
A
thie Ill:r:di"é 3t section does notl provide that il may be
ag relisd an » around for the refusal of recosnition or

enforce f anobther Convenlion awsrd which Lt s sowsht tao
ernfo pinst the pariy, such as las Republic, which has hod

sward in is favour already recasndised By the Court.

" — L]
@H‘J {4 Viewed in tnr.t.nlb'ul-ﬂii-u-n—? af the Liw must bE ressrdos.

a8 a comprehensive provision detlailing enhawatively Lhe enly
circumslafhces wuhdedr which this CTourhk is entilblled Lo refude La
enforce a3 Convention ﬁ?lrd which iz regular on itis face. The
provisions of thal sectionm are in no way sovcrned Dy ;;tﬂ*in &
which, as counsel for the Plaintiff contends, is drrelevant im
this respoct. That wiew is confirsed by an skamination of Ehe
English te=t of the MHew York Convention af 1958 shich 1t is the
EHpress purpose of the 1975 Law Lo ismplewment. AFbtede U af Lnb
Cornvention provides that recogritiss mnd enfercement of an awsr i
may only be refused at the reguest of the party agsinst whom QL
is invaked on specified srounds which wery clesely parallel Lhe

terminology Al subseclions (2) ard (3} of aul;l-rn-T ef the Law.
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Ho senlion af sei-off or coanpenEELIGn Wppoars and ne purt of Lhe

Griicle or indewd of the Convention asx o wvhole affords any

-

suppart ta ithe argumenit sdvanced on behelf eof the Pefondasi.

is, of course, trite law that the Court ashould, =i possitle
conslrue % loca]l statubke such s Lhe 1975 Lauw @n such % wiy as

give effect Lo Lhe Canvention which it seerbs 1o inplesenl.

.-T:T (L That being so, I _sm con led to conclude Lhat, whate.
L v pe d co ¥ '

Lthe merits may be of I.H—E;;r-l-:-itnlir % presrnt gonbentions founds

upan the dectrines of Erench, Swviss or combaned Ege prd Buin

law; they are not contentions which can prnpr Sw RneEd Bl

be given effect to in these proceedinza. i%, mOFeEOvEr,
anather ground an which the Flaintaff ﬁl thel srrespaclivi
of the m=rils af Lhespe Eiﬂl!htlﬂﬂi ublic is pat enbitled

. to HIT uypon Lhem §n bthis Etur& it is the docbkrine af rrs
nkt

]udiniii. Counsel for the ffs put his submission® Of
this issur in Leo dif!tr i That Tirst was ko sug3est
that the fw»ilure of h itratars 1o rule upan Lhe guestion ﬁ
) sel=-offl, 1Ithuugh rrd and indesd Jirecied by the agreed I
. terms af rnfrr f the arbitration Lo do so, coupled wilh
. their docis make cross awards of gross amounts in favour
- the Rep %ud of S0C respectively, aives rise to an inferenc

considered and rejected ihe appliestion of the dactir et

ensatien in French Law.

@_ ; {f_ That argument wss effectively counbtered by counsel Tor
. % the Blpul:ll.u:' whe pointed to the absence of any issue s te thal
lwgal doctrime from the plezdings enchanged betueen Lhe partie!
ard of wsny legsl srqument upen iti. Theyt beimng s, Lhe
argatrators may well have made Ctheir sward im the way which theo
did per itmcurism a8 to the spplicabtality of the doctrime of
comperRation. Alternatively, since that decterine 15 said Lo
operate sublonatically and swithout any jodieisl pronsuncesent,
Lhey may Well have decided thit mo actien on Lheir part wais
ealied for Lo render the award of 3 mebl smguni, in my
judgenent fno clear inference can Be drawn and Lhe Flainbtifls B
ot made ouk their case for ree judicats on Lhe Basis of thal

sug3estiinn.
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= Alternatavely, howewer, Fimantafis® counsel puinis Lo 2
wider aspect of Lhe decleine af res judicwta eseaplified by Lhe
decision of the Judicial Commitiiee of the Frivy Cowncil an Tat
Tung Co. v Do Hend Fank (19730 A.C. SEL. 4L p 599 Leord
KEilbrandon, delivering the Judaemsent n:l“_ Elhe Commitier cilted with
approval the words of Hiarwsm Y-C.in Herderson v Henderson (18430

3 Here §00 at p. 115 where he sald - .

¥ s sulBrE® W Hlwven mRLlies Lecames Lhe sdbjest
ol lillﬂ'l-t‘l.ﬂ-l'l in wnd of sdjudiceation by, B
court of cosmpeient jurisdiction, the court
regquires the parties to that litigation to
bring forward their whole case, wnd wfl T. 18

fencept under specisl circumstance rwil
the same parties Lo open the same FCL of
litigation in respect of matter h have
been brought forward as part n@ ub ject 4nh
contest, bubl which was nol bro farward,

only Becsuse Lhey have, from Ig] LIEREE,
inadvertence, or even ace onitted part
of their case. The p res judicals
applies, except in &p ases, nobt only to
points upen which L \ uns zociually

|| regquired by the pl&" o fors an opinion wd

pranoynce W judamewyl, Myl Le every poaint which
properly belon %lh- subject of

) litigatien, dounjch the parties, eaercising
reasonsble ce; might hawe brought
forusrd IQ’

Lopd Hilb 1 observed that the shutting out of a

i jeet of lit t is 2 power which no couri should enercise
ercept |:'I,-‘ t upulous examinatian of all the circusstances
i 1.h'|l?‘ limited to cases where reasconat-le diligence would
hawe @ t

titep went on howewver Lo hold that the Hong Kona Courts hoad

he matter to be raised earlier. Ihe Judicial

right to strike oyl as an abuse wl process 3 statemeni of
aim which could snd should have pesn plesded in an eariier

litigation &n those Courts betueen Lhe parties.

N
r,__ .I ..E Whanl wEE Lhe circymilancess Feje?T FA

“The relevant part of the Terwns of Feferemnce Lo
arbitration sgreed betusen Lhe Eopublic and EED{EIHH coftained
in Article 6.7 thereof which states = *The Arbitral Tribwunal
shall resalve 3ll disputed issues within Lhe scaope af the
parties® cluims and defences and i pryrticular.....decide whelhe
any anounts awarded to each of the parties should be set off".

Clewrly the arbitrtors then had jurisdiction to adjudicate upon
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that issue. It is common ground Lhat they were not asked by Lhe

Eepublic in dite plesding Lo set off any amnuynt which sight e
adsrded sg3inst it in respect of Lhe cisises foreiny Lhe Boasis of
the award in gquestiion here against any amsount which sishl Le
awarded in favour of the Republic aaninet sfofcl aFEREng oul of
other claims withim Lhe scaope of the reference. The sward 1s
silenl but Lhe inference nust be Lthat if asked Lo so by Lhe
Eepublic Lthe arbiterators would either hoave rendered o neil awwrd

was not applicable as between the respeciive clm wanced,

or would have declined to do so on the basis that :nH;nnilL1nn

Either way, there would then have beocn a ﬂltli:f of % cumpelbtent

tribunal which could, 31f desired. have Been t

— %’
|8 » @L

d on appeal.

L Bince 1L seems clesnr Lhat Lh er could hawve beedr pul

foruard fl:lr decision in this u]r& alss be s¥id t.I'I.IL it
would have been 8o ralsed if I%Tbil diligence had bech
euplayed by those advidin put-lie? One fihds &L

difficult te avoid the

usion thwyt it would. Compensation
doctrine of French law deriving from

is apparenbtly a wel
Artvede 1290 '1:::2 de Civil. Fath partles weore regressnbed

ofs by enperienced French advocates. 1

befare the arfki
resdily ~>E;:1t Lhat the benefit of Lthe awsrd of %6 milliom
plus gat was mol sssigned by skl s Lo the Platntiffs until
wellla r that award uvas rendered: fevertheless, it Hi! comubn
ledge between the parties before the arbitral hearing thal
# claims which have resulted in this award had been assigned by

&thl shipowners to El‘.fﬁftr By a fiduciary assigtmenk.

.
E-m_l gﬁ It seems to me in light of this analysis that 1 have mn
-nptlnn but to hold the doctrine of res jJudicats im 1bs wider
senes to be applicable to Lhe circumstances here. The result i=
that having failed to raise the i1ssue of 3 cospensation befors
Lhe Arbilrsl Tribunal, the Republic 28 nol enbtitled Lo raise Lhat

issur mow before Lhis Courl.

ey

The conclusions and rulings 3t which I have srrived on
those two submissions have the effect af dinpasing of Lthe izsurs

im this DOrigimating Susmonas and in Lhe result lh1 Flatnbiffs are

Cayman Islands
Page 8 of 9



-

'J
= efsbitled 1t L0 peliel LhEy ssek, It becomes uhhecessdry foF m

Le prier inte 3 ronsideration af Lhe I.l'FLIfI"!LNH! ll"ﬂ'lﬂ!‘fﬁtt
advanced to me :y Courasel as Lo the proper characierisation of
the issue of civpensation for ELhe purpose of deciding whether it

is procedursl cor substantlive in character. &rny remarks af mine
a3 bo Lhal dszur would in the circumstances be purely obiter and

o
1 refryin from sabtering upan it. ,-::.?

For tFe reasons given. Lherefore, 1 sive _1 gwm@nt L
Tevour af Lhe F.sinliffs fer leawve io enforce in
paragraph 1 of sheir Originating Sumsmans. 2

Dated 5T tiseeh, HMO%

!
. ﬁ"ﬁi‘/

: \$40
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