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A· ]19·89 

Northe rn Sales Company Limited (Appellant) 
(Defendant) 

A· ]19·89 

Northern Sales Company Limited (appdante) 
(difenduesse) 

V. • c. 

Compania Maritima Villa Nova S.A. (Respondent) 
(Plaintiff) 

Compania Maritima Villa Nova S.A. (intimie) 
(demanderesse ) 

INDEXED AS: COMI*ANIA MAI/TIMA VIl.L4 NOVA SA. v. b Rb£6TO~L.: CO""A,NIA MAAITIMA VILL4 NOVA SA. c. 
NO/tTHUN SAUS Co. (CA.) NOifTHUN SAus Ca (CA.) 

Court of Appeal. Heald, Mahoney and Slone, 
JJ.A.-Winnipeg, November 4: Ottawa, November 

. 0,1991. 

Cour d' appel, juges Heald, Mahoney et Slone, 
I .C.A.-Winnipeg, 4 novembre; Oltawa, 20 novem­

t bre 1991. 

Maritime law - Foreign maritime arbitral award.f - Car­
rwge by sea - Charruporry providing fur stlllemtf1l of dis­
puttS in London - Dispult uver demurrage ,'ha'gtS settled by 
arbitration IMrt - Application in FeduaJ Cnurt fnr tnfnrce· 
~nl of award - ApfNal from Trial Division cUltrminalwn of d 
points of law: ( J) Award tnfnrceabk in Canada rWlwith.uand· 
ing plaintIffs failure to enfora demurrage c:laim against 
receiver: (2) Plaintiffs failure In enforce claim for demurrage 
against receiver not ckpn'ving arbitraroT.f of jur~fidicljon pur­
suanl to referen,'e; (3) 1985 arbitral award enforceable in Fed­
eral Court of Can.adiJ wukr 1986 Uniled Nalion.f Foreign e 
A rbirral Awards Convention ACI; (4) Enforceability of award in 
Can.a.da nor affected by fact plajntiff,fi original cauu of actinn 
Slatute barred under laws of England when action comrMnced 

Droit maritime - SenunU.fi arbitralu ilrangeres en 
matiere maritime - Transport maritime - Chane-parrie pri­
voyant Ie reglemenl de liliges d wndres - Lilige ponont sur 
le,f dmit.f de .,ure.filar;e ri.folu d Lnndre,f ,fiUjU d UIU! procidure 
d'arbitrage - DemDntk a La Cour /idira/e visam I'txicution 
de la ,{entence - Appel de la dici.fion de la Seclion de pre-
miere instan,'e sur des poiMs de drui,: ( I) La unlence t!st exi­
cUloire au CantJda molsri l'omi,uton de la demandere.f.fe de 
faire exiculer ,fa demaruk en recouvrt!menl tk,f drojl.fi de sure,fi-
lark conlre Ie riceplwnnaire; (2) L 'omission de La deffflJlUk­
resse de laire uicuur ,fa tkTrUJrtde en recouvrelMnt des droits 
de sureslarie conlre Ie ricepliol1lUljre n 'a pas pour elfet de pri-
ver le,f arbitres de la compitence qui leur e.ft confirie par Ie 
renvui; (J) 1JJ sentence arbitrale de 1985 JJeut etre uicwie 
devant la Cuur fidira~ du Canadn en vcnu cUs dispositions in Canada - Act not uura vires Parliament - Nature of arbi­

tralion award at common law. / tk la wi ,fur to Conve",;nn des Nal;on,fi Unu.fi concernant les 
sen/eru:es arbilraJes ilrangeres de 1986; (4) Le caraclere ai­
cUlOire tk la unlence au Canada n 'e,ft pa,f tnuchi par Ie fail 
que Ie fail ginirateur du litige de La demantkresse ilajt pres­
crit en vertu de,fi Ini., de l'AngleterTe au mOrMnt 014 I 'action a 
iIi intmduile au Canada - fA Lni n 'e," pa.f exnrbitante du 

I Parlement - Nature de la unlence arbilra~ en common Law. 

_ Constitutional law - Distribution of powers - United 
~alinns Foreign Arbitral Awards Act intra vires Pc;rl~nt as 

Act valid /edual legislation fur enfurcerM"t in Canada of fur­
eign arbitral awards having federal character in con.flilulional 
sense - Act nUl overly broad in view uf presumption statutes • 
nor inlerukd 10 acud jurisdictinn - Enforcemenl of award 
Mrein falling within fethralleguLativc cnm~tenu nver navi­
galion and shipping. 

Droit c{)IIstitutiONJel - Partage des pouvoin - 1JJ Loi sur 
10 Cnnventinn des Nations Unus concernanl les sentences 
arbitraks itrangeres n'cst pas uorbitante du Parlement puis­
qu 'U ,f'agit d 'UM Ini fidirale valide "i,fant I'ulculion au 
Can.ada de Ufllences arbitrales itrangeres dOni to nature eSI, 
du (Klint de Vau' con.flitwinnnel, fidirak - La portie th La Loi 
n 'est pdf IraI' ginirole cnmpte lenu de La prisomption selon 
laqwJle les lois ne visenl pas a acider La competence -
L'uicution de La ,fentence en Cau.fie releve tk 10 compitence 
ligulalive lidirak reiotivemenl d 10 navigatiun el aux MI;­
IfU!nls et navjre.fi. 

Cnmpitence de la Cour fidira~ - Section th premiere ins­
lan(.'e -LA naus(JIu:e de La ("ause d'a"lion a I'igard de I'ui­
cutinn de .fitntenccs arbitrak.fi ilrangere.fi en moliere moritime 
relive du droit maritirM canadien au uns de I'an, 2 de la 1.oi 

Fctkral Court jurLfdiction - Trial DjvLfion - Crcatinn of 
cause uf aClion for enforcement of furciS" maritime arbitral 
awards legitimate Canadian maritime law within Federal 
Court Act, s. 2 - Enfurceme", of award wilhin lederal kgisLa­
tive competence over navigation and shipping. j sur la Cour lidirak - L'e:cicution d'une senunce relive de La 

compitence ligLfiLat;ve lidira/e relaliverMnt d III navigation et 
DUX lxitimenls et navjres. 
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Conflict of klws - Foreign maritime arbitral awards -
Chanuparry caUing for Jt!tlkmeflt of disputes in wfUum -
Timt! limitation for bringing aclion in C(llUJ.tiian court for 
enforcement oj arbitral award governed by Canadian lnw. 

The appellant entered into 11 chanerparty agreement in Janu- • 
ary 1978 with the respondent as owner of the Grecian I.flu for 
the carnage of a cargo of grain from Vancouver to Bombay, 
India. The chanerpany contained an arbitr3tion clause provid­
ing that disputes would be referred to llfbitrators in London. 
England. A dispute over demurrage was settled by arbitration b 
in May 198.5. An action for the enforcement of the arbitral 
award was instituted in the Trial Division in May 1987. This 
was an appeal from the affirmative answers given by Strayer J. 
to the following questions put to the Court by the parties on 
points of law: (I) Was the award enforceable in Canada under 
the provisions of the United Nalwns Foreign Arbilral Awards C 

Convention Ad? (2) Could the award be enforced in Canada 
even if the original cause of action was statute-barred under 
the laws of England when action was commenced in Canada? 
(3) Could the award be enforced in Canada even if the plaintiff 
failed to enforce its claim for demurrnge against the receiver of d 
the goods? (4) Did the failure of the plJintiff to enforce its 
claim against the receiver of the goods deprive the arbitrators 
of jurisdiction? Upon this appeal the ilppell:lnt illso rilised il 
constitutional question as to whether the Uniled Nation.'i For­
eign Arbitral Awards Convenlion AC:l wns ullra vires Pilrlill.­
ment by reason of its encroachment on provincial jurisdiction. t 

Held, the constitutional question should be answered in the 
negative, the II.nswen given by the Motions Judge should be 
conflITned and the appeal dismissed. 

f 

Conflil des lo is - Sentences arbitra/~s itrangires ~n 
matiere marililM - UJ chane-panie privoit Ie riglement iUs 
liliges a wndre.'i - Le droit canadien rigit Ie delai pour inten­
ter devanl un tribunal canadien une aclion en exiculion d'une 
untence arbitrale . 

En janvier 1978. I'appelante a conclu avec I'intimee, pro­
pri6taire du GreciDn bILs, une charte-panie pr6voyant Ie trans­
port d' une cargaison de grain de Vancouver ~ Bombay, en 
Inde. La charte-pnrtie contcnait une clause compromissoire 
pr~voyant que les contlits semient soumis /k des arbitres it Lon­
dres (Angleterrc). Un conflit sur les droits de surestarie a 6~ 
r~gl~ suite A un arbitrage en mai 1985. En mai 1987, une action 
a 6t6 introduitc devant la Section de premi~re instance en vue 
de I'ex&:ution de 18 sentence arbitrale. II s'agissait en l' espb:e: 
d'un !lPpel des liponses positives donn6cs pllt Ie juge Strayer 
aux questions suivantes soulevees devant la Coor par les par­
ties sur certains points de droit: (J) La sentence peut-clle !tre 
ex~utee au Canada en vertu des dispositions de la Loi sur la 
Convention ck.f Nalion.'i Unju con.cerrumt Ie., sentences arbi­
trales itrangeres? (2) La sentence peut-elle ctre execut6e au 
Canada meme si Ie fait g6n6rateur du litige 6tait present en 
vertu des lois de I'Angleterre au moment ou I'action a 61.6 
introduitc au Canada? (3) La sentence peut-clle e.trc cxecut6c 
au Co.nadll mcme si la dernanderesse n' a pas fait exCcutcr sa 
demande en recouvrement des droits de surestarie contre Ie 
receptionnaire de 101 cargJison? (4) L'omission par 10. demande· 
resse de faire executer sa demo.nde contre Ic r6ceptionnaire de 
III c::u-gaison prive-t-elle Jes arbitres de com¢tence? L'appe­
lante a 6galement soulev6 dans eet nppel la question constitu· 
tionnelle de savoir si la Lui sur 10 Convention MS Nalions 
Unie.f concernant /e.'i senlence.'i arbilrale.'i itrangeres est exor· 
bitanle du Parlemcnt au motif qu' cUe empi& sur une comp6. 
tence provinciale. 

Arril: la question constitutionnelle devrait recevoir une 
teponse n~galive. Ics reponses donn~es par Ic jugc des requttes 
devraient!tre cofinnees et rappel rejet~. 

The !lCgument against the enforceability of the award wns 
without foundation as a failure by the respondent to enforce its 
claim against the receiver would not preclude a detenninll.tion 
by arbitrators that the appellant was liable for a panion of the 
respondent's claim. Nor did that alleged failure deprive the 
arbitrators of any jurisdiction pursuant to the reference. The 
contested liability of the appellant for demurrage was the very 
matter they were authorized to decide and did decide. The 
appellant's real complaint was that the lU"bitrators did not take 
into account a particular defence which it had advanced. 

L' argumcnt h I' encontre du caract~re exc5cutoirc de la sen· 
tence 6tait so.ns fondement puisque I'omission pllt I'intim&: de 

r faire executer so. demande contre Ie receptionnaire n'emp&hait 
pas les arbittes de statuer que l'appeJante wit redevable k I'in· 
tim6e pour une panic de sa demande. De mc!:me, I'omission 
pr~umee n'D. pas eu pour effet de priver les atbitres de la com· 
¢tence qui leur est conf~rte par renvoi. L'obligatioD contcSl6e 

There was no doubt that Parliament did possess the power to 
adopt the Act as valid federal legislation for the recognition 
and enforcement in Canada of foreign arbitral awards having a 
federal character in a constitutional sense. Whether a particular 
award is one whose enforcement falls within the proper ambit 

" de J'appelante d'lI.cquitter les droi15 de surestaric 6tait la ques· 
tion merne qu'i!s ~taient en droit de ligler et ils I'ont effective­
ment ~glee. La v6ritable pJainte de I'appelante porte sur Ie fait 
Que les arbittes n'ont pas tenu compte d'un certain moyen de 
d6fense qu'clle avait invoq~. 

II n'y a aucun doute quc Ie Parlcment pos~t effective­
ment Ic pouvoir d'adopter la Loi l titre de 16gislation f6db"a.le 
valide visant la reconnaissance et I' e:c.kution au Canada de 
sentences arbitrales ~trang~res dont la nature est. du point de 
vue constitutionnel, f&1mie. La Question se posera toutefoia 

of the legislation may, however, ha\le to be determined in indi­
vidual cases. Secondly, express language limiting the operation j 
of the Act to awards falling within the federal legislative 
sphere was not necessary. There is a presumplw juris as to the 

de savoir. lors d'affaires particuJi~res, si I'execution d'une ccr· 
taine sentence se situe dans la justc port6e de la J~gislation, En 
deuxi~me lieu, il n'est pas n«eSSD.ire d'utiliser des termes 
explicites pour restreindre I'application de la Lai l des sen· 
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552 CO. MARITIMA VILLA NOV A SA v. NORTHERN SALES [ 1992] I F.e. 

existence of the buno fide intention of a icgislntive body to 
confine itself to its own sphere :lnd a presumption of similar 
nature that general words in a statute are not intended to 
extend its operation beyond the territorial authority of the leg­
is lature. Thirdly. the k.ind of award with which the Coun was 
here concerned-having regard to its origin in a chID1erplll1.Y 4 

agreement. an undoubted maritime contract, and to the under­
lying claim for demurrage. D.n undoubted maritime clai~fell 
within "Canadian maritime law" ns this term is now under. 
stoOd. and such law rests on the legislative competence of Par· 
liament under subsection 91(10) of the Consl;lul;on Act. 1867. 
It was important 10 beat in mind the nature of nn arbitration b 
:1ward at common law. It is the award coupled with the implied 
promise to pay it which creates a fresh cause of action. 

teRees se situanl dans la cadre h~g i5latif fCdtral. II ex iSle une 
prtsomption tk j un'3 Quant h I'existence de !'intention v6ritable 
d' un llrganisme I~gislatif d' agir dans les limites de sa com¢­
tcnce et une p~somption scmblable que les termes genbltux 
employ6 dans une loi n'ont pas pour effet d'etendre son appli­
cation au-dela de Itl competence territoriale de la legislature. 
En trcisi~me lieu , Ie genre de sentence sur laquelle In Cour 
devait sc prononcer en I' es~e--quant h son ongine dans la 
charte ·partie. un control S<lns aucun doule maritime, et quant a 
In den' ande sous-jacente de recou vrement de droits de suresta-
rie, UI 'C demande sans contredit maritime--fCleve du _droit 
maritime canadien. tel que nous Je connoissons :lujourd'hui. 
un tel ensemble de ~gles de droit relevant de 1a competence 
legislative du Parlement en vertu du parag11lphe 91(10) de la 
Loi cO,Loitutwnnelle de 1867. II est important de garder h l'es­
prit la 'l'u!.ture d ' une sentence arbitrale en common law. La sen-

t tence. 10inlC ala promesse impHcite de 13 payer. cr= une nou~ 
velie (ause d'action , 

Parliament could invest the Trial Division with jurisdiction 
to entenain this cause of action. The three requirements for the 
existence of j urisdiction in the Trial Division (set by the 
Supreme Court of Canada in ITO-Inlunatinnal Terminal d 
O~ralUrs) were met in the case:n bar. ( I) The statutory grant 
of jurisdiction was found in section 6 of the Act and in para­
graph 22(2)V) of the Fethral Court AL"t. (2) The ex isting body 
of federal law essential to the di sposition of the case and nour­
ishing the jurisdiction was found in Canadian maritime law, 
which includes Iltbitrnl awards of this kind. (3) That low was e 
"a law of Canada". 

With respect to the limitation of action question. it is well­
established in both Canndian and English law that limitation / 
statutes of this nature are procedurol in character and the rele­
vant provisions are those of the lexfori. Thus the matter of the 
limitation period applicable to an action in a Canadian coun to 
enforce an award is governed by Canadian law-subsection 
39(2) of the Fedual Court Act which provides that the action I 
must be commenced within six years of the date that the cause 
of action ilTOse. In this case. the cause of action arose on the 
date of the award: May 24. 1985, and the action was instituted 
in the Trial Division in 1987, well within the six-year limita­
tion period. 

II ClOut du Tesson du Parlement de conf&cr h la Section de 
premi~re instance la competence de connaitre de cette cause 
d' action. Les troi s condi tions necessaires !I. l'exiSlence de la 
competence de 13 Section de premiere instance (formul6es pat 
la Cour suprtme du Cantlda dans rarret rrO-lnlemotional 
TerminaIOpuator.f) ont ~te respectees en I·csp«:e. (1) L'attri­
bution de la competcnce par une loi sc trouve h l" artic1e 6 de la 
Loi et b. I'lll inea 22(2»)) de la wi sur Ia Cour fedira/e. (2) Lc 
droit mnritime canadien, qui inclut les sentences Iltbitrales de 
ce genre, renferme l'ensemble actuel de ~gles de droit fede­
rates essenticl .a 1.0. r6s0lution de I'affaire et constitunnt Ie fon­
dement de I'attribution de la compelence. (3) Ceue loi Clait 
_unc loi du Canadrut. 

Au chapitre du deJai de prescription d'une action, Ie droit 
cnnadien et Ie droit anglais prevoient clairement que Ics lois de 
ce genre en mati~re de prescription sont de nature procCduraJe 
et que les dispositions peninenles sont celles de la kx jori. 
Ainsi, Ie droit canadien regit la question relative au del.o.i de 
prescription applicable .a unc action en execution d'une sen-
tence intentee devant un tribunal canadien-Ie p.o.ragraphe 
39(2) de la Llli .~ur 10 Cour fidiral~ privoit que Ie delai de 
prescription est de si~ nns .a compter du fait ge~rateur du 
litige. En l'espece. Ie f:tit genb-ateur cst survenu Ie jour eu 1a 
sentence a ete rendue, SOil Ie 24 mai 1985. et raction a ete 
intent6e devnnt 10 Section de premi~re instance en 1987, bien 

It avant que Ie dtlai de prescription de six Dns ne soit 6coult, 

STATUTES AND REGULATIONS JUDICIALLY 
CONSIDERED 

Con.~titutwn Act. 1867. 30 & 31 Vict., c. 3 (U.K.) (as am. 
by Canado Act 1982. 1982. c. II (U.K.). Schedule 10 
the Con.uilulinn Act. 1982. Item 1) (RS.C .• 1985, 
Appendix II. No. 51. SS. 91(10). 92(/3).(14).(16). 

Federal Cnu" Act. R.S.C .. 1985. c. F·7. s. 2. 22(2Xi). 
39(2). 

Federal Court Rules, C.R.C .. c. 663. RR. 474 (as am. by j 
S0Rf79·57. s. 14). 1101. 

Limitations Act 1980. 1980. c. 58 (U.K.). s. 7. 

LOIS ET REaLEMENTS 

limitati"".' Act 1980. 1980. ch.p. 58 (R.·U.). art. 7. 
Loi "onstilUlumne/k d~ 1867, 30 & 31 Viet., chap. 3 

(R.·U.) (mod. par I. /J,i de 1982 .,ur Ie Canada. 1982. 
chap. II (R .-U.), anne~e de la Lui c:onslitutwnMlle de 
1982. n" I) [L.R.C. (1 985). Dppendice II. n" 51. an. 
91(10). n" 92(13).(14).(16). 

wi sur Ia Con~en/jun des Nations Uniu "oncemanl J~s 
.fentence.f arbitraUt.f ilran&~re.f, S.C. 1986. chap. 21. 
an. 3. 4(2). 6. Dnn .. art. V k). d). XI. 
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The Intunational Cummercial Arbitration Act. S.M. 
1986-87. c. 32. C.C.S.M .• C15!. 

United Nalions Foreign Arbitral Award.f Convtfllifm ACI. 
S.C 1986. c. 21 . ss. 3. 4(2). 6. Sch .• An. V I (c). (d). 
Xl. 

CASES JUDICIALLY CONSIDERED 

APPLIED: 

• 

Dj lorw et ai. v. Warden uf the Montreal Jail. (19781 1 b 
S.C.R. 152; (1976). 35 C.R.N.S. 57; 8 N.R. 361 ; CanD' 
dian Broadca.fling Corporation tl aJ. II. Q~bt:c Police 
Commissio • • [1979J 2 S.CR. 618; (1 979). 101 D.L.R. 
(3d) 24; 48 C.C.C. (2d) 289; 14 C.P.C. 60; 28 N.R. 541 ; 
Doleman Ii Sons v. Ossell Curporation, (1912) 3 K.B. 
257 (CA.); BI".",.. (F.J.) Pty. Ud. , . City 01 Gnld Coast e 
Counca. [l973J A.C. 115 (P.C.); Agro",.t Motoimport v. 
Maulden £nginuring Co. (Beds.) Ud .. [1985J 1 W.L.R. 
762 (Q.B.D. ); Whitb"ad v. Wal~y. [1990J 3 S.C.R. 1273; 
(1990). 77 D.L.R. (4th) 25 ; [199IJ 2 W.W.R. 195; 52 
B.C.L.R. (2d) 187; 120 N.R. 109; Tmpwood A.G. "01. v. d 
Sivacu Wire &. Nail Co, tt at .. [19791 2 S.C.R. IS7; 
(1979).99 D.L.R. (3d) 235; 10 c.P.C. 9; 26 N.R. 313; 
ITO-lnltrnOlionaJ Terminal Operato rs LId. v. Miide 
Elewonics Inc. " 01 .. [1986] 1 S.CR. 752; (1986). 28 
D.L.R. (4th) 641; 34 B.L.R. 251; 68 N.R. 241 ; Mn.k 
Corp. v. Island Fenili,.rs ud.. [1991J I S.C.R. 779; , 
(1991 ). 80 D.L.R. (4th) 58: 123 N.R. 1: Seapearl (The 
Ship M/V) v. Seven Sew Dry Cargo Shipping Corporalinn 
01 Santiago. Chile. [1983J 2 F.C. 161 ; (1982).1 39 D.L.R. 
(3d) 669; 43 N.R. 517 (CA.); Eumbullc /.Jd. , . Wood 
Preservation Induslries. [1980J 2 F.C. 245; (1979). 106 
D.L.R. (3d) 571 (T.D.); Alwntic Line .• '" Navigatin. Cn. I 
Inc. v. Didymi (The). [1988J 1 F.C. 3; (1987). 39 D.L.R. 
(4th) 399; 78 N.R. 99 (C.A.). 

CONSIDERED: 

Allorney·Gentral for Canada v. Attorney-General for I 
Onuzrw. (1937J A.C. 326 (P.C.) . 
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Mustill. Michael J. and Boyd. Socwan C. The Law and 
Practice of CommercuJi Arbitration in England. " 
London: Buttcrworths. 1982. 
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of Arbitration. 20th cd .. London: Stevens & Sons. 
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wi sur w Cour lidira~. L.R.C. (1985). chap. F-7. an. 2. 
22(2)i). 39(2). 

Loi .fur J'arbitrage commucial imel7lDtionol. L.M. 1986--
87. chap. 32. CPLM C 151. 

Regie .• de w Cnur li<lirale. C.R.C .. chap. 663. R~81C$ 474 
(mod. par DORsn9·57. an. 14). 1101. 
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DOCISIONS APPL1QU~ES: 

Di lurio et aulre c. Gardien de 10 prison tU Montrial. 
[1978J 1 R.C.S. 152; (1976). 35 C.R.N.S. 57; 8 N.R. 361 ; 
Sociiti Radio·Canada et autre c. Commission de police 
do Qllibec. [1979J 2 R.C.S. 618; (1979).101 D.L.R. (3d) 
24; 48 C.C.C. (2d) 289; 14 C.P.C. 60; 28 N.R. 541 ; DoIe­
man & Suns v. Ossell Corpuration. (19121 3 K.B . 237 
(C.A.); BIn<",.. (F.J.) Pty. Ud. , . City 01 Gold CO<ISt 
Council. [1973J A.C. 115 (P.C.); Agro",., MOlOimport v. 
Maulden Enginuring Co. (Beds. ) Ud.. [1985J I W.L.R. 
762 (Q.B.D.); Whitb"ad c. Wal~y. (l990J 3 R.C.S. 1273; 
(1990). 77 D.L.R. (4th) 25; [199 IJ 2 W.W.R. 195; 52 
B.C.L.R. (2d) 187; 120 N.R. 109; Trnpwood A.G. et 
aUlres c. Sivoc:o Win' & Nail Co. et autres, [19791 2 
R.C.S. 157; (1979). 99 D.L.R. (3d) 235; 10 C.P.C. 9; 26 
N.R. 313; ITO-Imernational Terminal O~rators LuJ. c. 
MUda Electron;,'s Inc. el autre. [1986] 1 R.C.S. 752; 
(1986). 28 D.L.R. (4th) 641 ; 34 B.L.R. 251 ; 68 N.R. 241 ; 
Monk Corp. c. Island Fertilizers LJd.. [19911 1 R.C.S. 
779; (1991). 80 D.L.R. (4th) 58: 123 N.R. 1; Seaptarl 
(Navire M/V) c. &"en Seas Dry (Argo Shipping Corpora· 
tion de Santiago (Chili). [1983J 2 C.F. 161; (1982).139 
D.L.R. (3d) 669; 43 N.R. 517 (C.A.); Eurobullc /.Jd. c. 
Wood Preservation Indwtries. [1980J 2 C.F. 245; ( 1979), 
106 D.L.R. (3d) 571 (1~ inSl.); AtWntic Lines '" Na.iga­
lion Co. Inc. c. Didymi (Le). [1988J I C.F. 3; (1987), 39 
D.L.R. (4th) 399; 78 N.R. 99 (CA.). 
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AIlorney· General Jor Canada ... Attorney-General for 
Ontario. [1 937J A.C. 326 (P.C.). 
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Mustill. Michael 1. and Boyd. Socwan C. The Law and 
Practice 0/ COTftlMrciai Arbitration in England. Lon· 
don: ButtClWOrths. 1982. 

Walton. Anthony and Victoria. Mary Russell on the UJW 
of Arbitration, 20th cd .. London: Stevens &. SODS. 
1982. 

AVOCATS: 

Morse Silden et Mal~w Bernard Nepon pour 
I'appelante (dUenderesse). 
Peter F. M. Jon~s pour I'intimee (demande­
resse). 
uwis E. uvy pour J'inlervenant. 
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SOLICITORS: 

Kushnu. Gordon & Silden, Winnipeg, for 
appellant (defendanl). 
Paterson. MacDougall, Toronto. for respondent 
(plaintiff). 
Deputy Attorney General of Canada for inter­
venor. 

• 

PROCUREURS: 

Kushner. Gordon & Silden, Winnipeg, pour 
I'appelante (dUenderesse). 
Paterson. MacDougall, Toronto. pour I'intimee 
(demanderesse). 
I.e sous-procureur general du Canada pour I'in­
tervenant. 

The following are the reasons for judgment ren- Ce qui suit est la version franr;aise des motifs du 
dered in English by b jugemen! rendus par 

STONE J.A.: This is an appeal from an order of the 
Trial Division [(1989), 29 FT.R. 136) made on June 
12. 1989, responding to certain questions posed by 
that Division by order of February I. 1989. made pur- < 

suant to Rule 474 of the Federal Coun Rules 
[C.R.C .. c. 663 (as am. by S0Rf79-57. s. 14)). in 
response to a request for directions for the detennina­
tion of certain points of law raised in the pleadings. d 

The issues in this appeal centre on the enactment t 

of the United Nations Foreign Arbitral Awards Con­
vention Act [S.c. 1986, c. 21 J, (the "Act"). a federal 
statute, which was assented to June 17, 1986, and 
was proclaimed in force August 10, 1986. Scheduled 
to and approved in section 3 of the Act is the "Con- f 
vention on the Recognition and Enforcement of For­
eign Arbitral Awards" (the "Convention") which was 
adopted by the United Nations Conference on an 
International Commercial Arbitration at New York 
June 10, 1958. Canada acceded to that Convention I 

May 12. 1986. We were told that uniform legislation 
has been enacted by all of the provinces of Canada as 
well as by the Yukon and Northwest Territories for 
implementation of the Convention. In the Province of • 
Manitoba, the implementing legislation has taken the 
form of The ' Internalional Commercial Arbitration 
Act, S.M. 1986-87. c_ 32. C.C.S.M., CIS!. 

By subsection 4(2) of the Act, the Convention is to 
apply to "arbitral awards and arbitration agreements 
whether made before or after the coming into force 
of this Act". 

j 
The appellant company. which carries on business 

as a buyer, seller and supplier of grains, entered into 

LE JUGE STONE, J.C.A.: II s'agit d'un appel d'une 
ordonnance rendue par la Section de premi~re ins­
tance [(1989), 29 F.T.R. 136J Ie 12 juin 1989, par 
laquelle elle statuait sur cenoines questions qu'elle 
avait e))e~meme soulevees dans une ordonnance ren· 
due en vertu de la Regie 474 des Regles de /a Cour 
federale [C.R.C .. chap. 663 (mod. par OORSn9-57, 
an. 14)) Ie I'" fevrier 1989 en rcponse a une demande 
visant a obtenir des directives pour qu'jJ soit statue 
sur certains points de droit souleves dans les actes de 
procedure. 

Les points en litige souleves par Ie present appel 
visent I'adoption de la Loi sur la Convention des 
NaJions Units concernant les sent~ncts arbitrales 
'trangerts [S.c. 1986, chap. 21J (la «Lai»), une loi 
federale sanction nee Ie 17 juin 1986 et proclamee Ie 
10 aout 1986. Reproduite en annexe et approuvCe a 
I'anicle 3 de la Loi, la .Convention pour la recon­
naissance et l'execution des sentences arbitrales 
etrangeres~ (la . Convention») a elt adopJte par la 
Conference des Nations Unies sur I'arbitrage com­
mercial international tenue a New York Ie 10 juin 
1958. Le Canada y a adhere Ie 12 mai 1986. On nous 
a fait pan que toutes les provinces du Canada de 
meme que Ie Yukon et les Territoires du Nord-Ouest 
avaient adopt!! une Il!gisiation uniforme visant A don­
ner effet a la Convention. Au Manitoba. cette legisla­
tion a pris la forme de la Loi sur {'arbitrage comm~r­
cial international, L.M. 1986-87, chap. 32, CPLM, 
C15!. 

En vertu du paragraphe 4(2) de la Loi. la Conven­
tion s'applique aux «sentences arbitrales rendues et 
aux conventions d'arbitrage conclues avant au apres 
I'entro!e en vigueur de la prtsente Loi~ . 

Le 17 janvier 1978, la compagnie appelante, entre­
prise qui achete, vend et transporte Ie grain, a conclu 
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avec l' intirnee. proprietaire du navire Grecian Isles. 
une charte-panie prevoyanl Ie Iranspon, de Vancou­
ver a Bombay. en lnde. d'une cargaison de grain. Les 
clauses 10 et 17 de Ia charte-partie sont peninentes et 

a charterparty agreement on January 17. 1978. with 
the respondenl as owner of Ihe vessel Grecian lsles. 
for carriage of a cargo of grai n from Ihe pon of Van­
couver to Ihe pan of Bombay. India. Clauses 10 and 
17 of the charterparty are relevant. They read: • elles sonl ainsi libellees: 

10. "CENTROCON" ARBITRATION CLAUSE (TIW>UcnON] 10. CLAUSE COMPROMISSOIRE .CENTRO­
CON. 

Tout conflit d6coulant de ce contral est. sau( si les parties con· 
b viennent immediatement d'un arbitre unique, soumis, pour 

arbitrage final, II deux arbitrc:s. membres de III Baltic. ex~ant 
!i Londres et a:uvranl dans I'expedition etlau Ie commerce du 
grain. Chaque partie nomme un arbitre; les arbitres ont Ie pou· 
voir de nommer un surarbiuc. TOUle reclamation est soumise 

All disputes from lime to time arising out of this contrllct shall. 
unless the parties agree fonhwith on a single Arbilrntor. be 
referred to the final arbitrament of two Arbitrators carrying on 
business in London who sha ll be members of the Baltic Ilnd 
engaged in the Shipping and/or Grain Trades. one to be 
appointed by each of the parties. with power to such Arbicra­
tors to 3ppoinl an Umpire. Any claim must be made in writing 
and Claimant' s Arbitrator appoi nted within 9 (nine ) months of c 
fi nal discharge and where this provision is not complied with 
the claim shall be deemed to be w:U'Ycd and absolutely barred. 
No award shall be questioned or invalidated on the ground that 
any of the Arbitrotors is not qU<llified <IS obove. un less objec· 
tion to hi s acting be t<!ken before the <lward is made. 

d 

17. Demurrage andlor desp:nch nl loading port to be settled 
between Owners and Charterers. Demurrage andlor despatch at 
discharging pon to be settled Between Owners and Receivers. 
Charterers will remain responsible for settlement of demurrage 
but in any case such settlement to be effected not later than ' 
sixty days from completion of discharge, provided demurrage 
calculations have been agreed by all panies. 

The Motions Judge. Slrayer J., at page 138. set out ! 
the following additional facts: 

The defendant states th.1t discharge of the cargo was completed 
on May 20. 1978. and that. in accordance with paragraph 17 as 
quoted above. any claim for demurrage which the plaintiff 
might have had against the defendant charterer would have f 
arisen on July 20. 1978. sixty days after completion of dis· 
charge of cargo. It is apparent that the defendant disputed its 
liability to pay demurrage. The pllflies do not aUege in their 
pleadings, nor did they indicate in court any agreement. as to 
when this dispute was referred to urbitration. They do. how· II 
ever. agree that it was so referred. that a hearing took plllCe in 
London. EngllUld on May 13. 1985, at which the plaintiff was 
represented but at which the defendant mOOe only a written 
submission, and that the award was released by the arbitr:ltors 
on May 24. 1985. The claim presented by the plaintiff owner 
for demurrage was in the amount of (U.S.) S 150,392.25. The 
arbitrators awarded the owner (U.S.) $53,168.40 together with 
interest and costs . . 

The action was instituted in the Trial Division on 
j 

May 19. 1987. for enforcement of this arbitral award. 
The pleadings in Ihal action gave rise 10 the points of 

par ecrit. et I' arbitre du demandeur est nomm6 dans les 9 
(neuO mois du demier d6chargement; !l defaut de respecter 
cettc disposition, la panic cst reputec avoir renond II la recla· 
mation alars prescrite. La sentence ne pcut ctre contest~ ni 
invalidec pour Ie motif que r un ou I'autre des arbitres n' a pas 
101 competence exigee. sauf si une objection tt sa nomination cst 
soulev6c avant que la sentence ne soil rendue. 

17. Les droits de surcstarie au d'ex¢dition au port de charge· 
ment sont regl~ entre les armnteurs et les affrcteurs. Lcs droits 
de 5ureslarie ou d'cxpCdilion au port de dechargement sont 
rtgles entre les armateurs et les recepcionntlires. Lcs affreteurs 
demeurent responsables du r~glement des droits de surestarie 
mnis dans tous les cas, ce reglcment doit s'effcctucr dans les 
soiunte jours II compter de 101 fin du dechargement, pourvu 
que toutes les parties se scient entendues sur Ie calcul de droits 
de surestarie. 

Le juge des requotes Slrayer a egalement decrit les 
faits suivants a la page 138: 

La defenderesse declare que 101 cargaison a fini d'atrc dechar· 
g~e Ie 20 mni 1978 et que, conform~men( au paragraphe 17 
pr~i~. toule r~lamation que la demanderessc pourrait avoir 
contre elle relativement uux droits de surestarie aurait dO !tre 
inten= Ie 20 juillct 1978. c·est·h..<fire soixanlC jours apres la 
fin du d~hargement de 101 cargaison. II cst manifeste que fa 
d~fenderesse refuse d'acquiuer les droits de surestarie. Lcs par· 
tics ne mcntionnent pas dans leurs plaidoiries la date h laquelle 
ce diff~rcnd a ~tt soumis A I'arbitnlge, ni ne se sont entenducs 
devant la Cour.D. cc sujet. Elles conviennent cependant qu' i1I'a 
effectivement ele, qu'une audience a eu lieu 1 Londres, en 
Angletc:rre, Ie 13 ma.i 1985, :tu cours de luquelle la demande· 
rcsse etait rep~sentee, alors que la ~fenderesse n' a ",escnt6 
que des IlTguments ~rits. et ndmettcnt en outre que la sentence 
n e~ rendue par les nrbitres Ie 24 mai 198:5. La demanderesse 
armnteur a soumis une demande en recouvrement de droits de 
surestlrie au monlOnl de 150392.25 S (U.S.). Les arbitres lui 
one accorde 53 168.40 S (U.S.) avec intU!ts et ~pcns. 

Le 19 mai 1987. la demanderesse a intente une 
action devant la Section de premiere instance en vue 
de I'e.ecution de la senlence arbitrale. Les actes de 
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law which were formulated as questions by the order 
of February I. 1989. being namely: 

(a) (ns the Arbitration Award ("the Award") referred to in 
paragraph 5 of the statement of claim herein enforceable or 
maintainable in Canada under the provisions of the Uniud 
Nations Foreign Arbitral Award/.r} IC(Jnv~nljnnJ Act. Stat. 
Canada 1986. c. 21? 

(b) [C]an the Award be enforced or mainUlined in Canada if 
the plaintiffs original cause of action is Sl:ltute b:ured under 
the laws of England? 

• 

b 

(e) [C)an the Award be enforced or maintained in Canada if c 
the plnintiff has failed to enforce its claim for demurrage 
under the Chancr Party ("the Chaner Pany") dated the 17th 
day of January. 1978 against the receiver of the goods car· 
ned on board the Gucian bit/sf? 

Cd) [D1 id the Plaintiffs fail ure to enforce its claim for 
demumge under the Chnncr Pany against the receiver of 
the goods c:uried on board the Grecinn hIt's} deprive the 
arbitrators of jurisdiction? 

d 

, 

procedure de I'action ant souleve des points de droit 
sou mis sous la forme de questions par l'ordonnance 
rendue Ie lor fev rier 1989. Iesquelles sont ainsi IibeI-
160:;: 

(,I) La sentence nrb itrale (olla sentence,.) menlionn~e au 
p'U1lgraphe 5 de In declaration cHointe peut-elle etre ex&:u­
(l 'e ou mainlenue en vigueur au Canada en vertu des d isposi­
[ I ,')n s de la Lfli .fur Ja Cnnv~ntj()n d~.f Nalion.f Un~s concer­
n.;znl I~s unlenc:~s arbilrales irrangerts, Stat. Canada 1986. 
cnap. 21? 

(b) La sentence pcut·elle etre ex~cut~e ou maintenue en 
vigueur au COInadll si Ie fai t gen~r:ueur du litige est prescrit 
ell vertu des lois de I' Angleterre? 

«() La sentence peut-elle etfC ex.«ut6e ou maintenue en 
v gueur au Canada si la demanderesse n'a pas fait ex&:uter 
s< demande en recouvrement des droits de surestarie en 
v\!rtu de la charte-partie (or. ln charte ·partie,. ) en date du 
17 janvier 1978 contre Ie reccptionnaire de la cargaison 
transport~e .0. bord du Grtcian b lt{.f}? 

(d) L'omission de la demanderesse de rai.re ex&:uter sa 
demande en recouvrement des droits de surestarie en vertu 
de la charte·partie contre Ie r~ceplionnaire de III cargllison 
tronsport~e II. bard du Grer.:ian Islt{s/Il+elle rendu les 
arbitres incompetents? 

Apres avoir analyse les pretentions respectives des 
panies et avoir fait pan de son opinion a ce sujet. Ie 
juge Strayer a repondu aux quatre questions. aux 

After discussing the respective posi tions of the par­
ties and expressing his views thereon. Strayer J. 
answered these four questions at pages 143-144 as 
follows: f pages 143 el 144. de Ia fal'on suivante: 

(a) The award is enforceable in Canada and in this coun pur· 
suant to the provisions of the United Nadons Forcign Arbi· 
traI A .. anI Act: 

(b) the enforceability of the award in Canada would not be r 
affected by the fact that the plaintiffs original CllUse of 
action WllS statute-barred under the laws of England when 
action was commenced in Canada for enforcement, provided 
tMl it would be open to a Canadian coun to refuse recogni­
tion or enforcement of the award if the defencbnt provides • 
proof that the arbitration was commenced (as defined in the 
U.K. Umitatioo A~ 1980) in England after the expiration 
of the relevant limitation period as defined by English law, 
and that the defendant pleaded or raised the limitat ion 
defence before the arbitrators; 

(c) the award can be enforced and maint:lined in Canada 
notwithstanding the plaintiff'" s failure to enforce its claim for 
demurrage against the receiver. and 

(d) the plaintiff's failure to enforce ilS claim for demurrage J 
against the receiver did not deprive the lll'bitr.UOrS of juris­
diction. 

(a) La sentence :lrbitrale est executoire au Canada et devant 
ceUe Cour confonn~ment tl la Loi sur la Convcntion des 
NatJons URies concernant Ics sentences arbitrala itnm· 
g ..... : 

(b) Ie Cat'llCl~re ex«utoire de 1:1 sentence au Canada n'est 
pas touch~ meme si Ie fait g~n~r:ueur du litige ~lait present 
en vertu des lois de I' Angletcrre au moment ou les proc~ 
dures d 'ex~culion ont ~t~ eng3geeS au Canada. pounu 
qu ' une cour canadienne puisse refuser de reconnaitre ou 
d'exec:utet la sentence., si In defenderesse fournil In preuve 
que la question a ete soumise tll'arbitrage (defini hla LIn»­
tation Act, 1980 du R.-U.) en Angleterre 3p~S )' expiration 
du delai de prescription prevu par Ie droit anglais et que III 
d~fenderesse a plaid~ ou a invoque devant les mitres Ie 
moyen de defense fonde sur la prescription; 

(c ) la sentence peut ttre eXCcut6e et maintenuc en vigueur au 
Canada nonobsttlnl romission de 10 demanderesse de fain: 
ex&:uter sa demande en recouvrement de droits de surestarie 
contre Ie ziceptionnnire; et 

(d) I' omission de la demanderesse de raire extcuter sa 
demande en recouvrement de droits de surestarie ne porte 
pns ntteinte h 101 competence des arbitres. 
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Afler this appeal was launched, the appellant gave 
notice of the following constitutional question pursu­
ant to Rule 1101 of the Federal Coun Rules: 

Une fois Ie present appel interjete, I'appelante a 
donne avis de la question constitutionnelle suivante. 
conforrnement a Ia RegIe 1101 des R~gles de La Cour 
fiderale: 

Is the Unilt:d Nations FouignArbitral Awards Convention Act •• 
S.C. 1986. c. 21 ultra vire.t The Parliament of Canllda by rea­
son of its viol:Hion of Sections 92(13). 92(14), 92(16) of the 
COl1tlitution Act. 1867? 

[TRADUCTION) La 1..0; S"' Uz Convemion des Nations Unies con~ 
centOnl les .fen~rlCe,f arbitrale,f ilrangeres. S.C. 1986, chap. 
2 J est·elle exorbitante du Parlement du Canada au motif 
qu'elle viole les p=gr.phes 92(13), 92(14) et 92(16) de II Lei 
c:unslilwionMlie de 1867? 

This notice was served on the Allomey General of 
Canada and on the Allomey General of Manitoba. It 
led the Allorney General of Canada. with leave of the 
Court, to intervene in th is appeal, to file a memoran­
dum of faclS and law and to appear by counsel. The 
Allorney General of Manitoba has not intervened. 

In ilS written argument, the appellant attacks all 
four answers of the learned Moti ons Judge but 
restricted ilS oral submissions to answers (a) and (b) 
without abandoning ilS attacks on answers (c) and 
(d). I am able to deal with these two attacks shortly. 
Article V I (e) and (d) of the Convention were in 
question in relation to answers (c) and (d). They read: 

Article V 

1. Recognition and enforcement of the award may be 
refused. 3t the request of the pany against whom it is invok.ed. 
only if that party furnishes to the competent authority where 
the recognition and enforcement is sought. proof that 

(e) The award deals with a difference not contemplated by 

b 
L' avis a ere signifie au Procureur general du Canada 
et a celui du Manitoba. Le Procureur general du 
Canada est, par consc!quen~ avec l' autorisalion de Ia 
Cour, intervenu dans cet appel, il a depose un expose 

< des failS et du droit et il a comparu par procureur. Le 
Procureur general du Manitoba, quant a lui, n' est pas 
intervenu. 

Dans sa plaidoirie ecrite, l' appelante a contesre les 
d quatre reponses du juge des requotes, mais elle a 

limite ses observations orales aux reponses a) el b), 
sans toutefois se desister de sa contestation des 
reponses c) et d). Je peux traiter de ces deux contesta­
tions brievement. Les paragraphes V Ie) et d) de Ia 

, Convention sont concernes par les reponses c) et d). 
lIs portent que: 

Article V 

1. La reconnaissance etl'ex~ution de la sentence ne scront 
f refus6es. sur requete de 10 panie contre laquelle elle est iove>­

qu6e. que si celte partie foumit ~ l'autorit6 com¢tente du pays 
au la reconnaissance el r exf!cution sont demandhs 13 preuve: 

or not falling within the lCnns of the submission to nrbitra- I 
tion. or it contains decisions on malletS beyond the scope of 
the submission to arbitr.ltion. provided th:lL if the decisions 

c:) que 13 sentence pone sur un diff6rend non visi dans Ie 
compromis ou n' entrant pas (bns les prtvisions de 101 clause 
compromissoire. ou qu ' elle contieRt des d6cisions qui dtpo.s· 
sent les termes du compromis ou de la clause compromi~ 
soire; toutdois, si les dispositions de 10. sentence qui ont trait 
II des questions soumises II J'arbitrage peuvent !tre dissc> 
ci6es de celJes qui ont trait b. des questions non soumiscs ~ 
I'arbiuage, les premi~res pourront eue rcconnues el ex6c:u­
li!es; ou 

on matters submitted to arbitrntion can be sepnrated from 
those not SO submitted. that part of the award which contains 
decisions on matters submitted to arbitration may be reco&~ 
nized and enforced; or ,. 

(d) The composition of the arbitr.!.I authority or the arbitral 
procedure was not in accordance with the agreement of the 
patties. or. failing such agreement, was not in accordance 
with the law of the country where the arbitr.ltion lOOk. place; 
or 

The learned Motions Judge stated, at pages 142-
143: 

J will deal with these questions together ~use I believe they 
involve essentia.lIy the same issue. Like counsel for the defen~ 
danL I believe the permissible grounds to refuse recognition 

d) que la constitution du tribunal arbitral ou la proctdure 
d'ubitragc n'D pas ~ conforme lla convention des panies. 
00, ~ d6faut de convention. qu'elle n' a pas ttt conforme ~ la 
10i du pays au I'arbitrage a eu lieu; ou 

Le juge des requetes a ecril, aux pages 142 el 143: 

j Je traiterai de ces deux questions en merne temps parce que je 
crois qu'elles se recoupent Je panage ravis de J'avcx:at de la 
dtfenderesse scion lequel les motifs pennis pour refuser la 
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and enforcement must be found in Article V of the Canna· 
dOD. He relies on paragraph I(c) of that article with respect to 
both of these questions. arguing in effect that if. as he alleges, 
the plaintiff owner should have seuled the demurrage with the 
receiver as stated in paragraph 17 of the ch:uterpany. then the 
determination by the arbitrators partially in favour of the plain· a 
tiff must not have given effect to the requirements of pllTDgraph 
17 and therefore. in the words of p""'graph V I (c) of the Con­
vendOD 

"(t]he award deals with. difference not contemplated by or 
not falling within the terms of the submission to arbitration. b 
or it contains decisions on matters beyond the scope of the 
submission to arbiuation .. .. .. 

I am unable to conclude that if the plaintiff failed to enforce its 
claim for demurrage against the receiver pmgraph V I(c) c 
would Jmvent lbc enforceability of the award. It appem to me 
that the "difference" contemplated by the submission to Ilrbi· 
tration was the contested liability of the defendant to pay 
demurrage by vinue of pangraph 17 of the charterparty. WhO! 
the defendant complains of instead is that a particular defence 
which it fecls it had was not adequately taken into account by d 
the arbitrutors in the settlement of the "difference" which was 
refc:rrcd to them. No authority has been cited to me, nor docs it 
appear reasonable to conclude, that the failure, real or hypo-­
tbetical, of the plaintiff to enforce its claim against the receiver 
precluded any detennination by the Ilrbitrators that the defen· t 
dant was liable for a ponion of the plaintifrs claim. It appears 
to me that the arbi1r.ltors decided the very "difference", namely 
the existence and extent of the defendant ' s liability under the 
chartcrparty for demurnge. which was referred to them by the 
panics. It was for them to decide what effect if any the plain· 
tiffs failure to settle demwnge should have on the defendant's I 
liability. 

reconnaissance et I'execution so", enonca 1.1'6I1ticle V de la 
CODventJon. II invoque Ie paragraphe J (c) de Cel anicle relati­
vement 1. ces deux questions, soutenant que si la demandercsse 
annateur devait r~gler les droits de surestarie avec Ie rkeption. 
naire confonnement au paragraphe 17 de la charte·parue, la 
dicision des arbitres favorisant partiellement la demanderesse 
n'a donc pas dO elre confonne aux exigences enon=s au 
paragraphe 17 ni par con~uent, aux tennes du paragraphe V 
1{c) de la Convention 

que la sentence pone sur un differend non vist dans Ie com· 
promis au n' entrant pas dans Ics prhisions de la clause 
compromissoire, au qu'elle contient des decisions qui depas­
sent les termes du compromis ou de 18 clause compromis· 
scire ., , 

Je ne peux pas conclure que si la demanderesse ne faisait pas 
executer sa demande de paiement des droits de surestarie can· 
tre Ie r6:eptionnaire, Ie paragraphe V I(c) emp&:herait I'ex&:u· 
tion de la sentence, II me semble que Ie o(diff~rendlt vi~ par la 
clause compromissoire ~ta.it I' obligation contestk de la defen· 
deresse de payer les droits de surestarie conform~ment au para· 
graphe 17 de la chane·partie. Ce qui fait plutOt I'objet de la 
plainte de lil dUendercsse c ' est que les arbitres, en ~glant Ie 
«diff~rend lt qui leur avail ~t~ soumis, n'ont pas tcnu compte de 
mani~re satisfaisante d'un moyen de d~fense auquel elle 
croyalt avoir droit. Aucune doctrine ni jurisprudence ne m' a 
ete cit« et iI ne me parait pas raisonnable de conclure que 
romission. r~lIe ou hypoth~tique, de la demanderesse de faire 
ex&:uter sa demande contre Ie receptionnaire em¢.chilit les 
arbitres de d&:ider que la d~fenderesse ~tait en partie redevable 
1. la demanderesse. II me semble que les arbitres ont detennine 
Ie «diffaendlt qui leur a eee soumis par Jes parties, c 'est·1.--dire 
I' existence et I'~tendue de I'obligation de la ~fendcresse d'ac· 
quitte:r les droits de surestarie en venu de la charte·partie. U 
leur faHait decider quel effet. Ie cas echwt, I'omission de la 
demanderesse de rl!gler les 'droits de surestarie devrait avoir sur 
l"obligation de la d~fenderesse. 

Pour la meIDC mison, je suis incapable de concJure que cette For the same reason I am unable to conclude that this 
alleged failure of the plaintiff to enforce demumlge against the 
receiver deprived the arbitraton of any jurisdiction pursuant to 
the reference. The jurisdictional argument must also be justi. 
fied, if at all, under Article V l(c) of the CoaventJon on the 
basis that the deu:nninaLion of liability of the defendant not· 
withstanding the plaintiff" failure was a maner not referred to 
tbe artlib'l.ton in 1he submiSSiOD. The terms of the submission 
must be taken to have been in accorc1tance with paragraph 10 of 
the chartcrparty, quoccd above. which was to govern "1111 dis­
putes from time to time arising out of this contract". The con­
tested liability of the defendant for demUJTDge was surely the 
"dispute" referred to the arbitrators: that was the very matter 
they were authorized to dc:cidc and did decide. The defendant's 
real complaint is that the arbitraton did not take into account a 
panicular defence which it feels it had. That is not a basis for 
refusing recognition within the language of Anicle V of the 
CoavtDtJOD.. 

r omission presu~e de la demtlnderesse de faire executer Ie 
paiement des droits de surestarie contre Ie receptionnaire a eu 
pour effet de priver les tlmitres de la competence qui leur est 
conferee par Ie renvoi . II impone egaJement de justifier de I'ar· 
gument ponant sur 101 competence el fondt sur l'articJe V l(c) 
de la Coo¥endOD en tenonl compte du fait que ,I. question de 

• I. dtterminlllion de roblig.tion de I. dtfenderesse. maJgrt 
I'omission de la demanden::sse, n'a pas c!t~ soumise aux 
:u-biues dans Ie compromis , II (aut presumcr que les termes de 
13. clause compromissoire ebien( conformes au paragraphe 10 
de la chane-panie, susmentionn«:. qui devait rtgir «'tout con· 
flit d6couhlllt de ce contnlt». Lc «conflit» soumis aux arbitres 
6tait certainement I'obligation contestee de la d6fendercsse 
d'acquitter les droits de surestarie: iI s'agissait I~ de la question 
qu'ils ~taient en droit de rtgler et qu'i!s ont effectivement 
regl«:. La veritable plainte de la d~fenderesse pone sur Ie fait 
que les arbittes n'ont pas tenu compte d'un certa.in moyen de 

j defense qu' elle croyait avoir Ie droit d'invoqucr. Cela ne cons· 
titue pas une raison pour refuser de reconnaitre uoe sentence au 
sens de l' anicle V de la Convention. 
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I am in respectful agreement with these views. 

1 turn now to the issues which arise out of answers 
(a) and (b). The issue in relation to the first of these 
answers is the constitutional question which 1 shall • 
repeat here for the sake of convenience: 

Je suis respectueusement d'accord avec cette opinion. 

J' en viens maintenant aux points en litige soulev~ 
par Ies reponses a) et b). La premiere reponse souleve 
une question constitutionnelle que je repeterai pour 
plus de commodite: 

[nADUC110N] La Lai sur Ia Convention tlLs Nalions Un~s con· 
cunanl lu sentences arbilraies itrangens. S.C. 1986. chap. 
21 est~elle exorbitante du ParlerneDt du Canada au motif 

Is me Unired Nations Foreign Arbitral Awardf Convention Act, 
S.C. 1986. c. 21 ultro vires The Parliament of Canada by rea­
son of its violation of Sections 92(13), 92(14), 92(t6) of the 
Coruli/urion Act. J 8677 ~ qu 'elle viole les p .... gr.phes 92( 13), 92(14) et 92(16) de I. wi 

(:onstilul;Ollndle de 186n 

Although this question was not before the Trial Divi­
sion, some argument was addressed to the learned 
Motions Judge as to the competence of Parliament to 

< adopt the Act. The views he expressed were in the 
context of Aniele XI of the Convention, which he 
referred to as a "federal state clause". That Article 
reads: 

Article Xl 

In the case of a federal or non-unit.ary State. the following 
provisions shal l apply: 

d 

(0 ) With respect to those ilnicles of this Convention that 
come within the legislative jurisdiction of the federal author- • 
ity. the obligations of the federal Government shall to this 
extent be the same as those of Contracting States which arc 
not federal States; 
(b) With respect to those welts of this Convention that 
come within the legislative jurisdiction of constituent states I 
or provinces which are not. under the constitutional system 
of the federation, bound to lake legislative action, the federal 
Government shall bring such articles with a favourable rec· 
ommendation to the notice of the appropriate authorities of 
constituent states or provinces at the earliest possible 
moment; I 
(c) A federal State Pany to this Convention shall. at the 
request of any other Contracting State transmitted through 
the Secretary·Gencral of the United Nations. supply II stale· 
ment of the law and practice of the federation and its constit· 
uent units in regard to any particular provision of this Con· • 
vention. showing the extent to which effect has been given 
to that provision by legislative or other action. 

The learned Judge expressed himself as follows on 
the question of Parliament's competence, at page 
140: 

Section 6 of the 1986 Act says that an application to enforce 
awards pursuant to the Conveation "may be made to the Fed· 
erai Court". As for the jurisdiction of Parliament to so provide. J 
consistentJy with the "federal state clause" of the ConvendoD 
Parliament must be taken to have legislated those aspec:lS of 

Bien que cette question n' ait pas tte soumise a Ia 
Section de premi~re instance, on a soumis au juge des 
requetes un moyen portant sur Ia competence du Par­
Iement d' adopter Ia Lai. Les opinions du juge se 
situent dans Ie contexte de l' artiele XI de Ia Conven­
tion, qu'il a appelt la .c1ause relative a I'Etat ft<ltra­
tif», et qui est ainsi libelle: 

Articl< Xl 

Les dispositions ci-apru s'appliqueront aux a.ts f<!di!ratifs 
ou non unitaires: 

a) en ce qui conceme les articles de la ~te Convention 
qui rel~yent de la com~tcnce Il!gislative du pouvoir fMC'al. 
Ics obligations du gouvemcment f~Ua.l scront les memes 
que celles des eUlts contractants qui ne sont pas des Eats 
f<!dtrutirs: 

b) en ce qui concerne les articles de Ia praeate Convention 
qui rel~vent de la com¢tence legislative de chacun del £tall 
au provinces constituants. qui ne soot pas. en vertu du sy .. 
t~me constitutionncl de la f&lbation. tenus de prendre del 
mcsurcs legislatives. Ie gouvcmement f6d6ral portc:ra Ie plus 
lOt possible. ct avec son avis favorable. lesdits articles l la 
connaissance des autori~ compf!:tentes des Eats ou pr0.­
vinces constitullnts; 
c) un Etat f6:lmtif panie 1 Is prbente Convention commu· 
niquera. l la dcmande de tout autre Etat contrac:tant qui lui 
aUlll ttt transmise par I' intenntdiaire du SecrUain: gi!ntnl 
de I'Organisation des Nations UniC!. un expos6 de la legis-­
lauon et des pnniques en vigueur dans 1a f6dmtioD et sea 
unites constituantes. en cc qui conccrne relle ou telle dispo.­
sition de la Convention. indiquant la mesurc dans Jaquelle 
effel a e~ donne. par une action legislative au autre, lladite 
disposition. 

Le juge s' est ainsi exprime sur Ia question de Ia com­
petence du Parlement, a Ia page 140: 

L'article 6 de I. LoI de 1986 prevoit qu ' une demande d'extcu­
tion d' une sentence aox tennes de la CoaveatioD «peut etrc 
faitc lla Cour f6d6'aIe». En cc qui a trail ~ It com~encc du 
Parlement pour l~gif6'er dans cc sens. conf~ment .l la 
«clause relative it I'&at f~tif. de la CcmnaUon. il taut 
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the ConveDtion which are with in its jurisdiction. "Navigation 
and shipping" is a hc:ld of jurisdiction assigned to Parliament. 
There IS ample jurisprudence to the effect that maritime law in 
a very broad sense is within that assignment of legislative 
power and thal such laws can be considered "laws of Canada" 
within the meaning of s. IOJ of the CoDJdtudon Ad, 1867. " 
The settlement of disputes over chartcrparties must be taken to 
be within "navigation and shipping", 

This means that Parliament had jurisdiction to give the COD6 
vmdon the force of law in areas within its authority such lIS b 
"navigation and shipping", and that the Federal Court hasjuris~ 
diction because there has been a specific statutory grant of 
authority to it by Parliament to decide claims arising out of a 
law of Canada. [Footnote omitted.] 

pr6umer que Ie Parlcmcnt a l~giftrf sur les aspects de 10 CODa 

nntlon qui relhent de sa com¢tencc. «l.Jl navigation et les 
cxpc!dilions par cau.» en sont un cxemple. 11 Clisle bcaucoup de 
jurisprudence SOUlenant que Ie droit maritime rethe. dans un 
sens tr~ large, de 1.3. compttence du pouvoir 16gislatif et que 
les l<lis qui en d6coulent sont des .Iois du Canad» au sens de 
I'an cle 101 de 13 Lol constitut.lonneJle de 1867, Le ~glement 
des litiges relatiCs aux charte-parties doit !lre piaU sous la 
rubr tque .navigation et expeditions par eaU16, 

C:la veut dire que Ie Parlement avait In comp!tence voulue 
pour donner force de loi 1 In Convention dans des domaines 
relevant de son autorit~ tels que .Ia navigation et les exp&1i­
tionl! p:1J'" enu» ct que 13 Cour f~rale a competence parce que 
Ie PU'lement 1'1 habi litte b. statuer sur des r6clamations (ailes 
en \ :rtu d'une loi du Canada. [Renvoi omis.] 

La portee de la Loi est mise en cause paree qu 'elle 
pr6tend traiter de I' execution de «sentences arbitrales 
etrangeres. purement et simplement sans se limiter 
aux sentences qui sont du ressort de la competence 

The vi"s of the Act is brought into question 
because it purports to deal with the enforcement of 
"foreign arbitral awards" simpliciter. not being lim· 
ited in its scope to awards falling under heads of fed· 
eral legislative competence. Section 6 provides the 
legal mechani sm by which enforcement may be 
achieved. It reads: 

d legislative federale. L'article 6 prevoit la procedure 
judiciaire par laquelle il est possible d·obtenir l'exe· 
cution de cette sentence. II porte que: 

6. For the purpose of seek.ing recognition llnd enforcement 
of an arbitral award pursuant to the Convention. application 
may be mooe to the Federal Coun. or any superior. district or ~ 
county coon. 

( --1 

~ \ I, ~ The appellant advances three arguments for declar­
iog the Act to be ultra vires. First. as a foreign arbi­
tra1 award originates in contract its enforcement in f 
Canada falls within provincial competence under one 
or more of subsections 92(13). (14) or (16) of the 
Constitution Act, 1867 [30 & 31 Vict.. c. 3 (U.K.) (as 
am. by CaMda Act 1982. 1982. c. II (U.K.). Sched- , 

• ule to the Constitution Act, 1982. Item I) [R.S.C" 
1985. Appendix II. No. 5)] as a matter of: "Property 
and Civil Rights". 'The Administration of Justice·' or 
"a merely local or private Nature", Secondly, and in 
the alternative. the Act is ultra vires because it is • 
overly broad in that it is not limited to matters fall ing 
within federal competence. Because of this. it runs 
afoul of the decision of the Privy Council in Attor· 
ney·General for CanadtJ v. Attorney·General for 
Ontario {lAbour Conventions Casel, [1937] A.C. 
326 (p.C.). Thirdly, and as a corollary to this last 
argument. while the Parliament of Canada may have 
legislative competence to enact laws for the recogni­
tion and enforcement of foreign arbitral awards. it J 
may only do so by appropriate language that restricts 
the cause of action to enforcement of awards arising 

6. Une demande de reconnaissance et d 'ex~utio n d'une sen­
tence winle lUX tennes de 13 Convention peut etre faite A la 
Cour f6d&ule au a toute cour supUieure, de district ou de 
comt6. 

L' .ppelante sou met trois moyens pour faire decla­
rer la Lai inconstitutionnelle. En premier lieu. puis­
qu ' une sentence arbitrale etrangere tire son origine 
d'un contrat. son execution au Canada releve de la 
competence provinciale en vertu de I'un au I'autre 
des paragraphes 92(13), (14) au (16) de la Loi consti· 
tutionne/le de 1867 [30 & 31 Viet.. chap. 3 (R.-U.) 
(mod. par la Loi de 1982 sur Ie CaMda. 1982, chap. 
II (R.·U.), annexe de la Loi constitutionne/le de 
1982, nO I) [L.R.C. (1985), append ice II. nOS]] , 
comme matiere portant sur: «Ia propri6l6 et les droits 
civils», «J 'administration de la justice» ou «unc 
nature purement locale au privee • . En deuxieme lieu, 
et subsidiairement. la Loi est inconstitutionnelle en 
raison de sa portee trap generale. puisqu'elle ne se 
limite pas aux questions relevant de la competence 
fc!dc!rale. En consequence, elle v. A l' encontre de la 
decision du Conseil Prive dans I'affaire Attorney· 
GeMral for CanadtJ v. Anorney·General for Ontario 
{Affaire des conventions du travaill, [1937] A.C. 326 
(P.c.). En troisieme lieu. et ~ titre de corollaire ~ la 
derniere pretention. I'appel.nte soutient que, bien que 
Ie Parlement du Canada puisse posseder la compe-

r 

 
Canada 

Page 11 of 21

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



•• 

• 

[1992] I C.F. CO. MARITIMA VILLA NOV A S .A . C. NORTHERN SALES 561 

out of matters within federal legislative competence. 
Such language, it is said, is absent from the Act. 

tence I~gislative d'adopter des lois visant la recon­
naissance et l' execution de sentences arbitrales etran­
geres, il ne peut Ie faire que par un libe1l6 approprie 
qui limite la cause d'action ~ I'ex~ution des sen-

• tences decoulant de matieres qui relevent de sa com­
petence legislative. L'appelante pr6lend que la Loi 
n 'utilise pas un tel libe1l6. 

As for the first point, both the respondent and the 
intervenor submit that not all contracts fall within ~ 
provincial competence although many clearly do so. 
Other contracts arc governed by federal law and the 
Trial Division may be invested by Parliament with 
jurisdiction in relation to them. Section 6, they say, is , 
to be read as creating a federal cause of action for the 
recognition and enforcement of foreign arbitral 
awards falling within federal legislative competence. 
This becomes all the more evident, it is contended, 
when it is seen that the provincial and terri torial leg- d 

islatures at the request of the Government of Canada 
have enacted corresponding legislation for the recog­
nition and enforcement of awards falling within their 
respective fields of competence. What they are say­
ing, in effect, is that by adopting the Act Parliament ' 
has done no more than honour Canada's federal leg­
islative obligation in Article XI of the Convention. 

En ce qui a trait au premier point, ~ la fois I'inti­
mee et I'intervenant pretendent que tous les contrats 
ne relevent pas de la competence provinciale, bien 
que ce soit Ie cas pour nombre d'cntre cux. Certains 
contrats sont r6gis par Ie droit fc!d6ral, et Ie Parlement 
peut investir la Section de premiere instance de la 
competence ~ leur endroit. L' article 6, pretendent-ils, 
doit etre interprete ccmme creant une C3IJSe d'action 
11 caractere fed6ral visant la reconnaissance et l' exe­
cution de sentences arbitrales etrangeres relevant de 
la competence 16gislative fed6rale. Cette interpreta­
tion devient d'autant plus evidente, selon I'intimee et 
I'intervenant, lorsqu 'on voit que, ~ la demande du 
Gouveroement du Canada, les I~gis l atures provin­
ciales et territoriales ont adopt6 une 16gislation cor­
respondante qui pn,voit la reconnaissance et I'ex~u­
tion de sentences relevant de leurs domaines de 
competence respectifs. En fait , ils pr6tendent qu'en 
adoptant la Loi, Ie Gouvernement n'a fait ni plus ni 

I moins que respecter I'obligation legislative fed6rale 
du Canada prevue ~ l' article XI de la Convention. 

I am persuaded by these submissions. In my view, 
Parliament did possess the power to adopt the Act as 
valid federal legislation for the recognition and 
enforcement in Canada of foreign arbitral awards 
having a federal character in a constitutional sense. 
Questions will no doubt arise in individual cases as to 
whether a particular award is one whose enforcement 
falls within the proper ambit of the legislation. 

The second attack upon the vires of the Act is that 
it is overly broad given the generality of section 6 
and the Convention itself which is for the enforce­
ment of literally any "foreign arbitral award". Section 
6, as the appellant points out, is not expressly limited 
to the recognition and enforcement of awards falling 
within the federal legislative sphere. The result, it is 
said, is that Parliament has not done that which the 
Privy Council required of it in the Labour Convon-

Ces observations m' ont convaincu. A mon avis, ie 
Parlement possedait effectivementle pouvoir d'adop-

t ter la Loi ~ titre de 16gislation f6derale valide visant 
la reconnaissance et l' ex~ution au Canada de sen­
tences arbitrales etrangeres dont la nature est, du 
point de vue constitutionnel, federale. La question se 
posera sans doule de savoir, lors d'affaires particu-

~ lieres, si I'ex~ution d'une certaine sentence se situe 
dans la juste portee de la legislation. 

j 

En deuxi~me lieu. on conteste ce que I'on estime 
etre la trop grande portee de la Loi, elant donne la 
gen6ralite de I'article 6 et de la Convention elle­
meme, qui prevoit litteralement l' ex~ution de toute 
«sentence arbitrale 6trang~re» . L'artiele 6, comme 
l' appelante Ie souligne, ne se restreint pas express<!­
ment ~ la reconnaissance et ~ I'ex~ution de sen-
tences se situant dans Ie cadre legislatif federal. En 
consequence, pretend-on, Ie Parlement n'a pas res-
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tions Case. supra, where Lord Aikin stated, at page 
352: 

It follows from whar has been said that no funher legislative (I 

competence is obtained by the Dominion from its accession to 
international status. and the consequent increase in the scope 
of its executive functions. It is true. IlS pointed out in the judg­
ment of the Chief Justice. that as the executive is now clothed 
with the powers of making treaties so the Parliament of 
Canada. to which the executive is responsible, has imposed b 
upon it responsibilities in connection with such treaties. for if it 
were to disapprove of them they would either not be made or 
the Ministers would mcer. their constilutionaJ fate. But this is 
II\Ic of all executive Functions in their relation to Pllfliament. 
There is no existing constitutional ground for stretching the 
competence of the Dominion Parl iament so that it becomes C 

enlarged to keep pace with enlarged functions of the Dominion 
executive. If the new functions affect the classes of subjects 
enumerated in s. 92 legislation to support the new functions is 
in the competence of the Provincial Legislatures only. If they 
do not, the competence of the Dominion Legislature is d 
declared by s. 91 and existed ab origine. In other words, the 
Dominion cannot, merely by mak.ing promises to foreign coun­
tries, clothe itself with legislative authority inconsistent with 
the constitution which gave it birth. 

The appellant contends that limiting words to Ihe e 

effect that the Act "shall only apply so far as this Par­
liament has jurisdiction to so enact", were required in 
order 10 save it from being declared ullra vires. 

peete les exigences cnoncees par Ie Conseil prive 
dans l' Affaire des conventions du travail, preciree, 
dans laquelle lord Atkin a dit, A la page 352: 

{TRAOUCllON] Dc ce qui p~c~e, il faut conclure que son 
nouveau statut international, e1 les attributions cx&:utives plus 
~ndues qui en d&:oulent, ne conierent pas nu Dominion unc 
plus vasle competence I~gislative . II est vrai, comme I'a not~ Ie 
juge en chef dans ses motifs, que I'Ex~utif est maintcoant 
rcv!tu du pouvoir de tondure des uailis; d'autre pan, Ie Parle­
ment du Canada, envers lequel iI est responsable, Ie rend 
tomptable de ces trait~s. Si Ie Parlement n' en veut pas, ils ne 
pourraient !trc faits ou alors les ministres subiraient Ie son 
pr~vu par la Constitution. M.:lis tela cst vrni de toutes les attri­
butions de I'Ex~ulif par rappen nu Parlement. Rien dans la 
Constitution o.ctuelle ne pennel d'~tendte III compttence du 
P.:lrlement du Dominion jusqu'au point 00 elle irait de pair 
avec I'extension des attributions de l'Exfcutif du Dominion. Si 
les nouvelles attributions portent sur les catfgorics de sujets 
fnumfrfs 1& ('anicle 92, la Ifgislation les appuyanl rel~ve uni­
quement des Itgislaturts provinciales. Dans Ie cas contr.rire. la 
tompttence de 101 Ifgislature du Dominion est dffinie A I'ar­
ticle 91 et elle exiSl.ait DU dfpart. En d'aulres tennes, Ie Domi­
nion ne pcut p.:lr de simples promesses b. des pays ttrangers se 
rev~tir d'une autorite legislative incompatible avec In Constitu­
tion b laquelle il doit son existence. 

L'appelant soulient que, pour eviter que la Loi soit 
declaree inconstitulionnelle, il fallait restreindre la 
portee du texte de fa~on A ce que la Loi ne s' «ap­
plique que dans la mesure ou ce Parlement a compe­

I tence pour I'adopte",. 

In my opinion, the Act should not be regarded as 
overly broad. The Supreme Court of Canada has 
made it clear that legislation which may, arguably, be 
ultra vires because of its generality is not to be auto­
matically so viewed. In Vi Iorio ot al. v. Warden of 
the Montrea/Jail, [1978]1 S.C.R. 152, Dickson 1. (as 
he then was) stated, at page 200: 

It is a well-recognized rule of consU\Jction thot if words in a 
statute are fairly susceptible of two constructions of which one 
win result in the statute being inlra vire.' :met the other will 
have the contrary result the former is to be adopted: McKay el 
aL v. The Qu ... <11965] S.C.R. 798), .t p. 804. We shoutd not 
lightly decide that enabling legislQtion is beyond the constitu­
tional competence of the enacting body. 

This same principle was re-stated by Beetz 1. in 
Cwuuiian Broadcasting Corporation et al. v. Quebec 

A mon avis, on ne devrait pas considerer la Lei 
trop gcncrale. La Cour suprime du Canada a claire­
ment affirme qu ' une legislation susceptible, pourrait-

, on avancer, d'etre inconstitutionnelle en raison de la 
generalile de ses lermes ne doit pas eire automatique­
ment vue comme telle. Dans I'affaire Di Iorio et 
autre c. Gardien de La prison de Montrial, [1978] I 
R.C.S. 152, Ie juge Dickson (tel etait alors son titre) a • 

J 

dit, A la page 200: 

C'cst un principe bien reconnu d ' int.erp~Ultion que si un 
texte d'une loi est eg;dement susceptible de deux int~­

Lions, dont I'une aurait pour effet de rcndre laloi inlra virt!s et 
I'autre de In rendte invalide.la premiue doh prtvaloir: McKay 
"al. c. UJ Rei.e ([ 1965] R.C.S. 798), h la p. 804. It ne raut pas 
d~ider b. la I~gae qu' une loi autorisant des d&:isions adminis­
tratives depasse la competence constitutionnelle du corps legis­
lotir qui I'a adopt&:. 

Le juge Beetz a de nouveau cnonce Ie meme principe 
dans I'affaire Societe Radio-Canada et autre c. Com-
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Police Commission, [1979] 2 S.C.R. 618, at page 
641. His words are most instructive. He said: 

Many statutes arc drafted in terms so general that it is possible 
to give them a meaning which makes them uJlra "ire.f. It is II 
then necessary to interpret them in light of the Constitution. 
because it must be assumed the legislator did not intend to 
exceed his authority: 

mission de polia du Quib~c, [1979] 2 R.C.S. 618, h 
la page 641. Ses mots sont des plus r6v6lateurs. n a 
dit: 
Bien des lois sont rCdigees en termes si g6n6"aux qu 'iI est pos­
sible de leur donner un sens qui les rende ullra "ires. II importe 
alors de les interpreter lla lumim de la Constitution parce que 
ron doit pr6sumer que Ie 16gislateur n'. pas voulu exc6ier sa 
comp!tence: 

[TRADUCnON) II existe une pr60mption de juriJ quant ll'cxis-There is a presumplio juris as to the ex istence of the bOM [uk 
intention of a legislative body to confine itself to itS own 
sphere and a presumption of similar nature that general words 
in a statute are not intended to extend its operation beyond the 
territorial authority of the Legislature. 

b tence de l'intention vb1table d'un organisme 16gislatif d'agir 
dans les Iimit.es de sa comp6tence el une presomplion sembi a­
ble que les termes g6n6raux employb dans une loi n'ont pas 
pour effet d'6tendre son application au-del~ de la comp!tence 
territoriale de la 16gislature. 

(FauteUx J.-as he then was-in Rejut!nct! re The Farm Prod­
UCIS Maruling IIcl ([ 1957] S.C.R. 198), " p. 255.) 

c (Le juge Fautcux,-il n'6tajt pas encore juge en chef--dans 
R.nvoi " TM Farm PrrxilM:u Mariceling IIct ([1957] R.C.S. 
198), ~ I. p. 255.) 

Pour mettre ce principe en ccuvre, une rour pcUL au nom de 
1.0 Constitution. restrc:indre la port6e apparemment g6n6"a1e 

In order to give effect to this principle a court may. in keep­
ing with the Constitution. limit the apparently general scope of 
an enacunent. even when the constitutionality of the provision 
has not been disputed and the Attorney General has not been 
impleaded. That is what this Court did in McKay v. The Queen 
([1965] S.C.R. 798). 

tl d'une disposition et ce, mbne Jorsque la constitutionnaliu de 
la disposition n' a pas 6~ attaquee et que Ie procureur g6"lhaJ. 
n'a pas et6 mis en causc. C'est ce que cette Cour a fait dans 
McKay c. La Rein. ([1965] R.C.S. 798). 

I am satisfied that this principle applies to the case at 
bar. Express language for limiting the operation of • 
the Act was not necessary in the circumstances. 

The appellant does not seriously contend that Par­
liament cannot provide by legislation for the enforce- I 
ment of an award of the kind made May 24, 1985. I 
myself have no difficulty in this regard. Nevertheless, 
I should add here a few words on why it is that I am 

Ie crois que ce principe s'applique a I'affaire en I'es­
peee. En I'occurrence, il n'6tait pas necessaire d'utili­
ser des termes explicites pour restreindre I' applica-
tion de la Loi. 

L'appelante ne pretend pas serieusement que Ie 
Parlement ne peut prevoir, dans une loi, l' execution 
d'une sentence de la nature de celie rendue Ie 24 mai 
1985. Ie n' eprouve aucune difficulu! h cet 6gard. 
NtaDmoins, je devrais, en quelques mots, faile con­
naitre les motifs qui appuient mon opinion. Cotte sen-
tence, com me nous I'avons VU, a eu! rendue confor­
m6ment h une clause d'une chane-panie. Les parties 

of this view. That award, as we have seen. was made 
pursuant to a clause in a chanerpany agreement. The r 
panies chose to provide in that agreement for resolu­
tion of disputes by binding arbitration in London pur­
suant to clause 10. A submission to arbitration was 
made by the respondent when the claim for demur­
rage was not settled within the 6O-day time limit pro­
vided for in clause 17. 

ont choisi de prevoir, h la clause lOde cette entente, 
Ie reglement des con flits par une proc&!dure d'arbi­
trage obligatoire, tenue a Londres. L'intimee a eu 

• recours a l' arbitrage paree que la demande en recou­
vrement des droits de surestarie n' a pas 616 reglee 
dans la limite des soixante jours prevue l la clause 
17. 

It is impoMant to bear in mind the nature of an 
arbitration award at common law. In Dol~man & 
Sons v. Osstn Corporation, [1912] 3 K.B. 257 
(C.A.), at page 267, Aeteher Moulton L.I., had this to 
say in that connection: 

A complainant by taking out a writ can cause his opponent to 
be ordered '0 appear before the Coun, one! !he p:u1ies must 

n est important de garder ll'esprilla nahlre d'une 
sentence arbitrale en common law. Dans I'affaire 
Dol~man & Sons v. Ossen Corporation, [1912] 3 
K.B. 257 (C.A.), h la page 267, Ie lord juge Aeteher 

j Moulton s'est ainsi exprime sur ce suje!: 
(nADUCTlON] Le plaignant peu~ au moyen d'u. bref, obU .... 1a 
p:u1ie oppose. ~ COtnpanaitre dev ... I. Cour don. Ia d6:i1ion 
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accept its decision. But it has long been a practice in cmain 
classes of contracts for the contracting parties to name a pri­
vate tribunal to whom contractually they give authority to set-
lie disputes under that panicular conU1lcl. If a dispute has been 
brought before the private tribunal thus constituted. and an 
award made. that award is binding on both parties and con- a 
eludes them as to that dispute. In effect the parties have agreed 
that the rights of the panics in respect of that dispute shall be 
as stated in the award. so that in essence it partakes of the char­
IlCter of "accord and satisfaction by substituted agreement." 
The original rights of the parties have disappeared. and their • 
place has been taken by their rights under the award. 

Such an award is nOl, of course, self-executing. 
Clause 17 of the chanerpany provides no mechanism 
for collecting the award. On the other hand, the 
coons have had no difficulty in finding that parties to C 

an arbitration submission impliedly agree to honour 
an award and that this agreement affords a foundation 
for enforcing the award in the ordinary couns. The 
award coupled with the implied promise to pay it cre- , 
ales a fresh cause of action. This was recognized in 
BIo,men (F.J.) Pry. Lui v. Ciry of Cold Coast Coun­
cil, [1973] A.C. 115 (P.C.), where Lord Pearson 
stated, at page 126: 

lie les parties. II existe ccpendant une pratique ancienne scion 
Inquelle. pour certaines ca~gories de contralS. les parties con· 
tractantcs nomment un tribunal priv~ luquel cUes donnent. par 
contrat, Ie pouvoir de r~gler des conflits d6coulant du contrat 
en causc. Lorsqu'un conflit est soumis l un tribunal priv~ ainsi 
C4'nstitut et qu'une sentence est rendue, celle .. cj lie lion les 
d.':ux parties et tranche. quantl clles, Ie contlit En fait. les par· 
ties ont convenu que lcun droits l I'~gard de ce conflit sont 
C4. UX ~tablis par la sentence, ct qu'essenticllcment. celle--ci 
PI'end alors II nature d'une «dation en paiement aux tennes 
d'unc nouvelle convention ... Les droits originaux des parties 
sont antantis, et la sentence leur en attribuc de nouveaux. 

Une telle sentence ne peut, de toute evidence, 
s' executer d'elle-meme. La clause 17 de la chane­
putie ne prtvoit aucune procedure visant ~ faire 
vcuoir la sentence. Toutefois, les tribunaux n' ont jus­
qlJ'~ present eprouve aucune difficulte l conclure que 
les panies ~ une procedure d'arbitrage conviennent 
implicitement de respecter la sentence et que cet 
acquiescement foumit les assises d'une action en 
execution de la sentence devant les tribunaux com-
muns. La sentence, jointc a la promesse implicitc de 
la payer, ccce une nouvelle cause d'action. Lord Pear­
son, dans I'affaire Bloemen (F.J.) Pry. Ltd. v. Ciry of 

, Cold Coast Council, [1973] A.C. lIS (P.C.), a 
reconnu ce principe ~ I. page 126: 

[TRADUCTION] II est vrai--comme les affaires priciues Ie 
&montrent-que lorsqu'un arbittc fixe un montant l payer par 
une partie ayant soumis Ie conflit • "arbitrage. montant qui 

It is truc-as the cases above refc:rre:d to show~at when an 
arbitrator fixes a sum to be paid by one party to the submission 
by way of damages for breach of contract tnc award creates a 
fresh cause of action supc:ncding thut arising out of the breDCh. I repr&ente des dommages·intu!ts pour violation de contrat. I. 

sentence cr6e une nouveUe cause d'action qui se substitue l 
celie qw ~ule de 13 violation du contral 

The same view was expressed in Agromet 
Motoimport v. Maulden Enginuring Co. (B~ds.) Lui , 
[1985] I W.L.R. 762 (Q.B .D.). Otton 1. discussed the 
effect of an arbitral .ward in the light of the decided 
cases. and then added, at page 772: 

I 

In my judgment. the oaion on the award aod the action 10 • 
enforce an award is an independent cause of action. It is dis-­
tinct from and in no wly entangled with the original contract 
or the breach oc:cuniDg from it. as reflected in the award. I 
have come to the conclusion that there is nothing repugnant in 
implying such I term into the contract . .. . In my view, there· 
fore. there is such an implied tc:rm that an award will be 
boooured wbcn it is made. T1w implied term is. of course. in 
the original agreement ... and the implied tenn conlinues. 
that if the Iward is nol honoured. there is then I breach of that 
implied teno ... . 

See also Mustill and Boyd, The LAw and Practice of J 
Commercial Arbitralion in England (London, 1982), 

Le juge Otton a exprime la meme opinion dans I'af­
faire Agromet Motoimport v. Maulden Enginetring 
Co. (B,ds.) Lui, [1985] 1 W.L.R. 762 (Q.B.D.) dans 
laquelle il. analyse I'effet d'une sentence arbitrale en 
fonction de la jurisprudence et oil il a declare, ~ la 
page 772: 

[1llllUC'TION) A moo avi .. !'action concernant une senteDce et 
J"'action visant l ex~uter cctte sentence ont des causes d'action 
distinctcl. Celie de la scconde est diff~rente et n' esl en aucuDC 
fat;On Ii&: au contral: original ni l sa violation, constDtU par Ia 
sentence. rcn suis venu l la conclusion qu'i) n'y a rien de 
~gnant l supposer I' ex.istencc d' une teUe condition au coo· 
tral . .. A. man avis. il est done entendu implicitement que II 
sentence rendue sera respect6e. Cette conditioa implicite fait 
panie. ~viclemmenl de I'entente originale . . . et cUe continue 
d'cxistcr 5i Ja sentence n'est pas respcc~; iI y. alan violation 
de ccu.e condition implicite .. . 

Voireg.lement Mustill and Boyd, The LAw and Prac­
tice of Commercial Arbitration in England (Londres, 

, 
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at pages 568-569; Walton and Victoria, Russell on the 
Lilw of Arbitration, 20th ed., (London, 1982), at 
pages 357-358; 382-385. 

It is well established that Parliament possesses • 
broad power in respect of "Navigation and Shipping·' 
under subsection 91(10) of the Constitution Act, 
1867: Whitbreadv. Walley, [199013 s.c.R. 1273. As 
was pointed out by La Forest J . in that case, when a 
coun is called upon to determine whether impugned b 

provisions are in pith and substance legislation in 
respect of the body of uniform federal law known as 
"Canadian maritime law" it is to have regard to the 
decided cases dealing with the scope and content of 

< 
the Trial Division's jurisdiclion in respect of mari-
time and admiralty matters. In the course of his judg­
ment. La Forest J . was al pains to point oul that such 
cases have a bearing on the scope of Parliament's 
legislative jurisdiction over navigation and shipping. d 

At pages 1289-1290 he stated: 

1982), aux pages 568 et 569; Walton and Victoria. 
Russell on the Law of Arbitration, 20< &I .• (Londtes, 
1982), aux pages 357 el 358, et 382 11 385. 

II est bien reconnu que Ie Parlement possede un 
vaste pouvo ir en matiere de «navigation et batiments 

au navires» en venu du paragraphe 91 (1 0) de Ia Lili 
constitutionnelle de 1867: Whitbread c. Walley, 
[1990] 3 R .C.S. 1273. Comme Ie juge La Forest I'a 
soulign6 dans cette affaire, Iorsqu'un tribunal est 
appeI6 11 d6cider si. par leur caractere v6ritable. Ies 
dispositions attaquees constituent une 16gislation por­
tant sur l' ensemble de regles de droit f6d6rales uni­
formes appeI6 Ie «droit maritime canadiem), il doit 
considerer la j urisprudence qui etudie Ia ponee et Ie 
contenu de Ia competence conferee 11 la Section de 
premiere instance en matiere maritime et d' amiraute. 
Dans son jugement, Ie j uge La Forest a pris soin de 
souligner que ces affaires avaient une consequence 

sur 1. ponee de Ia competence 16gislative du ParI.­
ment relativement a la navigation et aux batimenlS ct 
navires. Aux pages 1289 et 1290, il a dit: 

On the contrary. it must be remembered that the inquiry as to 
the validity and scope of the jurisdiction over maritime Ilnd 
admiralty matters granted to the Federal Court by s. 22 of the 
Felkrol Court Act, R.S .C. 1970 (2nd Supp.), c. 10. has been 
conducted, in accordance with this Coun's doc:isions in Que­
/>« Nonk Shore Paper Co. v. Canodiml PacifU: LuI .• [I977J 2 
S.C.R. 1054. and McNamara Construction (Weslern ) ud. v. 
The Queen. (lmJ 2 S.C.R. 654. with reference to s. 101 of 
what is now the COflSti tl.lliun Act, 1867. That pro\lision pro­
vides for the establishment by P<lrliament of a "Genernl Court 
of Appeal for Canada. and for the Establishment of any addi­
tional Couns for the better Administration of the Laws of 
Canada". As pointed out by Laskin C,J . in Quebec North Shore 
Paper Co. and McNamara (at pp. 1065·66 and p. 658 respec­
tively), these words mean that a grant of jurisdiction to the 
Federal Coon (or to any other court created under s. 101 ) will 
only be valid and effective if some "applicable and existing 
federal law" is necessary to its exercise. Put the other way 
round.. s. 101 requires that any jurisdiction granted to the Fed­
eral Court be supported or nourished by an existing body of 
law that is subject to Parliament's legislative jurisdiction. 

Au conltaire, il ne flJul pas oublier que l'examen de la validj~ 
e el de 1'6tendue de la competence relative aux questions mari­

times et d'amiraut6 conferee b. la Cour f6:t6rale par I'art. 22 de 
la wi sur La Cour fitUrak. S.R.C. 1970 (2' suppl. ). ch. 10, • 
~6 effecttX:, conform6mc:nt aux arrets de nDUe Cour Q~bec 
Nonlt ShQrt Paper Co. ,'. Canadi~n PodfUJUt! uie, [1977) 2 

/ R.C.S. 1054, et McNamara Con~lructjon (Western ) LId. c. UJ 
Reine. [1977J 2 R.C.S. 654, en fonction de I'art. 101 de ce qui 
est maintenant la Lo; c:onSlitutionneJie tk 1867. Ceue disposi­
tion prevoil que Ie Parlement pourra cr~r une _cour generate 
d'Dppel pour Ie Canada, [ct etnblir1 d'auttes tribunaux pour 
assurer 10 meilleure execution des lois du Canada,. . Comme I'll 

K fail remarquer Ie juge en chef Laskin dans les arrets Quebec 
Nonh Shore Paper Co. el McNamara (aux pp. 1065 el J 066, et 
r. 13 p. 658. respectivement) . cela signifie que I'attribution 
d'une competence ~ la Cour federale (ou ~ tout autre tribunal 
cr6e en application de l' an. 101 ) ne sera vaUde el ne produira 

.\ des cffets que stil existe cune I~gislation r&lmle applicable» 
neccssaire l son exercice. AUlrement dil, I'art. 101 exige que 
toute com¢tence accord6: ~ la Cour f~6'alc soit appuy6: ou 
fondu sur un ensemble de r~gles de droit llSsujeuies a la com· 
petence legislative du Parlement. 

In the case of the Federal Court's jurisdiction over m:lritime 
and admiralty matters., that body of law is referred to in s. 22 of 
the Fetkral Court Act as "Canadian maritime law". As already 
explained. this Coon has ruled that such a body of law docs 
exist. It has also found that it is federa1law that comes within 
Parliament's power to legis late in respect of navigation and 
shipping under s. 91(10) of the Constitution A.c:t, 1867: see j 
flO, at p. m. It follows that an inquiry as to the scope and 
substantive content of the Federal Court's jurisdiction over 

Quant !lla competence de la Cour fedhale sur 105 questions 
maritimes et d' amiraute. eel ensemble de reglcs de droit est 
mcntionne !l I'an. 22 de la Lni .fur la Cour /idirale comme 
etant Ie tedroit maritime canadien,.. Comme je ! ' a.j dtjl. 
elplique, notre Cour a decide qu'un tel ensemble de regles de 
droit exisrait bel et bien. Elle a aussi conclu qu ' il s'agissait de 
~gles de droit f~eraJes relevant de la com¢tence legislative 
du Parlement en matiere de navigation et d'ex~ition par cau 
qui est vis«: au par. 9 1(10) de la Lui conJlituliomseJJe tk J867; 
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Canadian maritime law is simultnncously an inquiry as to the 
scope and content of an important aspect of Parliament's 
exclusive jurisdiction over navigation and shipping. 

The definition of "Canadian maritime law" in sec­
tion 2 of the Federal Court ACI [R.S.C., 1985, c. F-7J 
reads: 

2- . .. 
"Canadian maritime law" means the law that was administered 

voir ITO. lla p. 777. Par consequent. un eumen de la pon6e 
ct du contenu quant au fond de la com~tence de la Cour f~­
rale en matiae de droit maritime canadien constilue auss! un 
eurnen dc la port6: ct du canlenu d'un aspect imponant de la 
com~tcnce exclusive du Parlcment sur la navigation et Jes 

(l cxp6ditions pat eau. 

b 

La definition de .droit maritime canadien» figure A 
J' article 2 de la Lai sur 14 Cour fed/rale [L.R.C. 
(1985), chap. F-7) ainsi libelJe: 

2- ... 

by the Exchequer Coun of Canada on its Admiralty side by 
virtue of the Admiraity Act. chapter A-I of the Revised Stllt­
utes of Canada. 1970. or any other statute. or that would 
have been so administered if that Coon had had. on its C 

Admiralty side. unlimited jurisdiction in relation (() mllritime 
and admiralty mattc:rs, as that law has been altered by this 
Act or any other Act of Parliament 

_droit maritime canadien» Droit--compte tenu des moctitiea­
tions y apport~s par la pr~nle loi au par lOUie autre loi 
f6:1trale--<1ont I'application relevait de la Cour de 1'£Chi­
quier du Canada. en sa quaJit~ de juridictiOD de I' Amirau~ 
aux termes de II 1.oi SIU , '-'amiraUlt, chapiuc A-I des Statuts 
~viS& du Canada de 1970. ou de toute autre 10i. ou qui Co 
aUr::Ut relev~ si ce tribun3.1 avait eu, en cettc quali~, com~­

tenee iIIimitu en maci~e maritime ct d'amiraut~. 

Its content has been the subject of several recent deci­
sions of the Supreme Coun of Canada: Tropwood 
A. G. el al. v. Sivaco Wire &: Nail Co. el al. , [1979J 2 
S.C.R. 157; rrO-lnJemmional Terminal Operators 
Ltd. v. Miida Eleclronics Inc. el al., [1986) I S.C.R. 
752; Monk Corp. v. Island Fertilizers, Ltd. [199IJ I 
S.C.R. 779. In Monk, supra, Iacobucci J. speaking for 
a majority, summarized the reasons and conclusions 
of Mcintyre J. in rro, supra. in so fat as they are 
relevant to the present discussion, at page 795 as fol­
lows: 

(1) The second part of the s. 2 definition of Canadian maritime 
law provides an unlimited jurisdiction in rclation to maritime 
and admiralty matters which should not be historically con­
fined or frozen. and "maritime" and "admiralty" should be 
interpreted within thc modem context of commerce and ship­
ping. 

(2) Canadian maritime law is limited only by the constitutional 
division of powers in the ConsluUlinn Act. J867. such that. in 
determining whether or nor: any panicular case involves a mar­
ititne or admiralty matter, c:ncroac:hment on what is in pith and 
substance I matter falling within section 92 of the Con .. uilUlWn 
Act is to be avoided. 

(3) The test for detaminio8 whether the subject matter under 
consideration is within maritime law requires a finding that the 
subject matla' is so inlegn..lJy connected 10 mAritime matters as 
to be legitimate Canadian maritime law within federal compe .. 
tencc. 

d Soo contenu a et~ l'objet de plusieurs decisions 
recentes rendues pat la Cour supreme du Canada: 
Tropwood A.G. el au Ires c. Sivaco Wire &: Nail Co. tI 
aulres, [1979J 2 R.C.S. 157; rrO-lnlemmionaITer­
rrunal Operators LJd. c. Miida Eleclronics Inc. el 

• aulre, [1986) I R.C.S. 752; Monk Corp. c. Island 
Fertilizers Ltd., [1991) I R.C.S. 779. Dans I'affaire 
Monk, precilt!e, Ie juge Iacobucci, s'exprimant au 
nom de la majorite, a ainsi resume 105 motifs et 105 
conclusions du juge Mcintyre dans I' affaire rro, pn!-

f citl!e, dans la m05ure o~ ils sont pertioents au present 
debat, A la page 795 : 

( I) u seconde partie de III dUJnition du droit nwitime cana­
dien a I'micle 2 p~ ... oit une compttenc.e iUim.i~ en matia'e 
maritime et d·amiraut~. qU'une m~thode historique DC saurajt 

r autoriser a limiter ni b. tiger; au contr3ire. les termes «mari­
time-- et _amiraut~» doivent !tre int~~s dans Ie conlexte 
modeme du commerce cc des cxp6::1itions par cau. 

(2) Le droit maritime canadien n'cst limitt que par Ie panage 
constitutionnel des eompet.ences eabli par la !Ai COMfinuu".-

• nelle tk 1867, de sorte qu 'en dttcrminant si une affai", doM6e 
soolhe une question maritime ou d·am.inul6, on doit Mla 
d' empi~er sur ee qui constitue, de par 50fI caractb'e v6itable. 
une m:ltiere relevant de 1'1Ut. 92 de la Lni corurinui.ottMik. 

(3) Le critb'e pc:nnettant d'&blir si la question examinl!e 
rel~ve du droit maritime exige de conelurc que cette question 
cst enti~emeDt li~e aux affaires maritimes au point de CONti­
tuer I~gitimement du droit maritime canadien qui rell:ve de la 
eomp6tence l~gisl3tive f&l&ale. 

The maritime and admiralty law of Canada, though 
j 

in many respects traditional and of ancient origins, is 
I.e droit maritime et d'amiraute du Canada. bien 

que traditionnel et archaique sous de nombreux 
aspects, ne doit pas eire enferme ni limite au droit not to be cribbed and confined to the law which was 
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administered by the Exchequer Court of Canada on 
its Admiralty side and which is recognized in the first 
part of the "Canadian maritime law" definition but. 
as the second part of that definition indicates, it has 
potential for growth albeit within acknowledged con­
stitutional constraints. This was recognized in ITO, 
supra, and was the subject of the following additional 
observations of Iacobucci J. in Monk, supra, at pages 
SOO-SOI : 

dont l'application relevait de la Cour de I'Ecbiquier 
du Canada. en sa qualilt de juri diction de I' Amirault, 
et reconnu dans la premiere partie de la definition de 
«droit maritime canadien»; com me I'indique la 

• deuxieme partie de la definition, il est susceptible 
d'extension, bien que cette derniere doive s'operer 
dans les limites des contraintes constitutionnelles 
reconnues. C'est ce qu'on a decide dans I'affaire ITO, 
precitee, et Ie juge Iacobucci a formule, A ce sujet, les 

b 
observations supplementaires suivantes dans I'affaire 
Monk, precite., aux pages 800 et sal : 

Finally. I would say that the claims of Monk are mo.ritime in 
character and are not in a.ny wayan encroachment of what is in 
pith and substance a matter falling wilhin s. 92 of the Constitu-
tion ACl. 1867 . . .. c 

Finalement. je dirais que les demandes de Monk ont un 
c3tUct~re maritime et qu'cHes n ' empi~tent d'aucune fa~n sur 
ce qui constitue .• dc par son caracl~re vUitable», une mati~re 

qui rel~vc de J'art. 92 de la Loi con.ftitutionn.elle de 1867 ... 

1 should also Uke to add that the approach I ha.ve wen in 
this matter corresponds with Mcintyre J,' 5 urging that the 
terms "mouitimc" and "admir:llty" should be interpreted within 
the modem context of commerce and shipping and should not 
be static or frozen. Such terms should r:Hhcr be capable of 
adjusting to evolving circumstances unencumbered by rigid 
doctrinal categorization and historical strnightjnckets. 

It thus seems to me to be entirely proper for a court, 
faced with determining whether an award may be 
recognized and enforced in accordance with the Act, 
to bave regard to its origin in a charterparty agree­
ment. an undoubted maritime contract. and to the 
underlying claim for demurrage, an undoubted mari­
time claim, for it is that agreement and that claim 
which allows for the award to be made and it is the 
existence of the award which opens the way to its 
enforcement by legal action . 

In my opinion, the creation of a cause of action for 
the recognition and enforcement of the foreign arbi­
tral award in issue, arisi ng as it does from a breach of 
the charterparty agreement for payment of demur­
rage. is a maritime matter or is so integrally con­
nected to a maritime matter as to be legitimate Cana­
dian maritime law. The award derives indirectly from 
the charterparty, and amounts, in reality, to a finding 
of validity and proper quantification of the demurrage 
claim. If that agreement had not called for submission 

Je tiens Ilussi b. ajouter que rna farren d'ilborder cetle ques­
tion est en h:ltTTlOnie avec Ie point de vue du juge Mcintyre 
lorsqu'il dit que les tcnncs «maritime. et .aznjraul~» doivent 
ette interpretes d'1ns Ie contexte modeme du commerce et des 

d expCciitions par cau, et qu'ils De doivent pas cue statiques ou 
flges . On devr.lit plutO' pourvoir adapter ces termes seieR 
revolution des circonstances sans etre prisonniers du carcan 
des clnssifications docUinales rigides ou des Iimites historiques 
excessives. 

• II me semble par consequent tout A fait approprie 
pour un tribunal qui doit decider si une sentence peut 
etre reconnue et execute. en conformite avec la Loi, 
de tenir compte de son origine dans la charte-partie, 

I un contrat sans aucun doute maritime, et de la 
demande sous-jacente de recouvrement de droits de 
surestarie, une de man de sans contredit maritime, 
puisque ceUe entente et ceUe demande permettent de 
rendre une sentence, et c'est )'existence de 1a sen-

K tence qui ouvre la voie A son execution par procedure 
judiciaire. 

A man avis. 1a creation d'une cause d'action visant 
la reconnaissance et I' execution de la sentence arbi-

• trale etrang~re en litige, decoulant camme elle Ie fait 
de la violation de la chane-panic relativement au 
paiement des droits de surestarie, est une mati~re 
maritime ou si 6troitement 1i6e aux affaires maritimes 
qu' elle constitue legitimement du droit maritime 
canadien. La sentence decoule indirectement de la 
charte-partie et se resume, en rCalite, A une conclu­
sion reconnaissant la validite et Ie montant approprie 
de la demande de droits de surestarie. Si ceUe entente to arbitration, the respondent would have been enti­

tled to sue on the original claim in the Trial Division 
j 

which, as we shall see, has been invested with 
n'avait pas prevu Ie recours A I'arbitrage, I'intime. 
aurait ete en droit d'intenter des poursuites sur Ie fon­
dement de la demande originale devant la Section de express jurisdiction over claims of that kind. So too 
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would the appellant be entitled to sue in the Trial 
Division were the shoe on the other fool, in respect 
of. say, a claim for despatch. Indeed, an arbitration 
clause per u does not oust the jurisdiction of the 
Trial Division although it does provide a basis, in the • 
interests of justice, for staying an action brought in 
contravention of it: Seapearl (The Ship MIV) v. Seven 
Seas Dry Cargo Shipping CorporaJion of Santiago, 
Chile, [1983J 2 F.C. 161 (C.A.). ln my view, enforce­
ment of the present award falls within federal legisla­
tive competence over navigation and Shipping. 

~ 

premiere instance qui. comme nous Ie verrons, a etC 
investie de la competence explicite de connaitre des 
demandes de celie nature, L'appelante, d'un point de 
vue oppose, aurait egalemenl ete en droil d' intenter 
devant la merne Cour une action en r6clamation pour 
diligence. En effet, une clause compromissoire en soi 
ne prive pas la Seclion de premiere instance de sa 
compelence, bien qu'elle cree effeclivement un fon­
dement, dans I'interet de la juslice, permettant de sus-
pendre une action instruite contrairement a cette 
clause: Seapearl (Navire MIV) c. Seven Seas Dry 
Cargo Shipping Corporation de Santiago (Chili), 
[1983J 2 C.F. 161 (C.A.). A. mon avis, l'execution de 

< la presente sentence releve de la competence legisla­
tive fed~rale en matiere de navigation et de bitiments 

I am similarly of the view that Parliament had 
competence to invest the Trial Division with jurisdic- d 

tion 10 entertain this cause of action. In Eurobulk Ltd. 
v. Wood Preurvation Industries, [1980J 2 F.C. 245 
(T.D.), il was held that jurisdiction existed in the 
Trial Division to enforce a foreign arbitral award 
made pursuant to a charterparty agreement. See also • 
Atlantic Lines & Navigation Co. Inc. v. Didymi (The), 
[1988J 1 F.C. 3 (C.A.). In ITO, supra, the Supreme 
Coun of Canada summarized the three requirements 
for Ihe existence of jurisdiclion in the Trial Division I 
of this Coun. Speaking for the Coun. Mcintyre 1. 
stated, at page 766, that 10 suppon such jurisdiction, 

ou navires. 

Ie suis egalemenl d'avis qu ' i1 etail du resson du 
Parlement de conferer ~ la Section de premiere ins­
tance la compelence de connaitre de ceUe cause d'ac­
tion. Dans I' affaire Eurobulk Ltd. c. Wood Preserva­
tion Industries, [1980J 2 C.F. 245 (In: ins!.), on a 
conclu que la Seclion de premiere instance avait 
competence pour rendre executoire une sentence 
arbitrale pranoncee ~ I'etranger conformement ~ une 
charte-partie. Voir aussi I' affaire Atlantic Lines & 
Navigation Co. Inc. c. Didymi (uJ, [1988J I C,F. 3 
(C.A.). Dans l'arritlTO, precile, la Cour supreme du 
Canada a resume les trois conditions necessaires a 
I'existence de la competence de la Section de pre­
miere instance de celte Cour. S'exprimant au nom de 
la Cour, Ie juge Mcintyre a, ~ la page 766, declare 

, que, pour pouvoir conclure ~ cette competence: 

I. There must be a statutory grant of jurisdiction by the federal 
Parliament 

2. There must be an existing body of federal law which is 
essential to the disposition of the case and which nourishes the 
Statutory grant of jurisdiction. 

3. The law on which the case is based must be 14. law of 
Canada" as thJ1 pbnse is uJed in s. 101 of the: Constitutinn Act, 
1867. 

These requirements. in my view. are satisfied in 
the case al bar. The stalutory grant of jurisdiction by 
the Parliament of Canada is found in seclion 6 of the 
Act and in paragraph 22(2Xt) of the Federal Court 
Act, which reads: 

22. " . 

I. II doil y nvoir nUribution de competence par une Ioi du Par· 
lement f&1~ru.l. 

2. II doil exister un ensemble de ~gles de droit f6J&'ales qui 
A: soit csscnticilia solution du litige et constitue Ie fondemenl de 

)'attribution I~gale de com~tence. 

3. La loi invoqu6c dans I'afraire doit ~l1'e «une loi du ean.da» 
au sens aU cette expression est employ~ ll'lrt. 101 de la Lo; 
COfUluuliunntdle de 1867. 

A. mon avis, ces exigences sont respectCes en I'es· 
peee. L'attribution de la competence par une loi du 
Parlement du Canada se trouve ~ I'article 6 de la Lai 
et a I'alinea 22(2)i) de la Lai sur La Cour fUtrale, 

J ainsi Ii belle: 

22. " . 
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(2) Without limiting the generality of subsection ( I). i.i~ 
hereby dccl:lrCd for greater cert.o.inl), that the Trial Division ~:lS 
jurisdiction with respect to any onc or more of the following: 

(i) any claim arising out of any agreement relating to the a 
c.:uTiage of goods in or on a ship or to the usc or hire of a 
ship whether by charter party or otherwise: 

The existing body of federal law essential to the dis­
position of the case and nourishing the jurisdiction is 
found in Canadian maritime law. That law is "a law b 

of Canada" . To repeat, I have no doubt that Ihe kind 
of award with which we are here concerned falls 
within "Canadian maritime law" as this tenn is now 
understood, and that such law rests on the legislative 
competence of Parliament under subsection 91 ( 10) of 
the ConstiTUtion Act, 1867. 

t 

In my opinion, the constitutional question should 
d 

be answered in the negative. 

The final issue arises from the learned Motion 
Judge's answer to question (b). The appellant con­
tends that it was an error for the Judge to have held 
that the time limitation for bringing the action in the ' 
Trial Division is not governed by the laws of 
England. Alternatively, it is argued that the action is 
time barred by the laws of Canada. 

(2) II demeure entendu que, sans pr~judice de la port6e 
generale du paragrOlphe ( I ), la Section de premi~ instance a 
competence dans les cas suivants: 

I) une demande fond6e sur une convention relative au U"llDs­
port de marchandises ~ bard d'un navire, II I'usage au au 
louage d'UR navire, notamment pllC charte-partie; 

Le droit maritime canadien renferme l'ensemble 
actuel de regles de droit f6d6rales essentielles ~ la 
resolution de l' affaire et qui constitue Ie fondement 
de I'attribution de competence. Ces lois sont des «lois 
du Canada •. Je Ie repete, je suis convaincu que Ie 
genre de sentence en cause en l' espece releve du 
«droit maritime canadien., tel que nous Ie connais-
sons aujourd ' hui , et que ce droit releve de la compe-
tence legislative du Parlement en vertu du paragraphe 
9 J (10) de la Loi constitutionntllt dt 1867. 

A mon avis, la question constitutionnelle doit rece­
voir une r~ponse n~gative. 

Le dernier point en litige d6coule de la repanse du 
juge des requetes ~ la question b). L'appelante sou­
lienl que Ie juge a commis une erreur en conc1uant 
que Ie delai dans lequel il faut instruire I'action 
devant la Section de premiere instance n' est pas regi 
par les lois de I' Angleterre. Subsidiairement. elle pre­
tend que I'action est prescrite en vertu des lois du 

f Canada. 

Section 7 of the Limitations Act 1980, 1980, c. 58 
(U.K.) is relied on by the appellant as laying down 
the applicable limitation period. It reads: 

7. An action to enforce an award. where the submission is 
not by an instrument under seal. shall not be brought aftcr the 
expiration of six years from the d.o.te on which the cause of 
action accrued. 

L'appelante s' appuie sur l'article 7 de la limita­
tions Act 1980, 1980, chap. 58 (R.-U.) pour etablir Ie 
delai de prescription applicable. II porte que: 

r [TRADOC'TlON1 7. Une action visant l'ex6cution d'une sen-
tence, larsque Ie campramis n'est pas un acte reve.tu d'UR 
sceau, doit ctre inten~ dans un delai de six. ans II compter de 
10. cbte au Ie fait generateur du litige est surveRU. 

The learned Motions Judge was of the opinion that 
Canadian law rather than English law governs. At ~ 

page 141, he stated: 

Selon Ie juge des requetes, Ie droit canadien, et non Ie 
droit anglais, r6git celle question. A I. page 14 J, il a 
dit: 

It is well~stablished in both CllnaW1 and English law that limi­
tation statutes of this nature are procedural in character and the 
relevant provisions arc those of the 10: Corl Thus Canadi:m 
law governs the maner of the limitation period applicable to an 
netion in a Canadian coun to enforce :1lI award. (Footnotes 
omitted.] 

I respectfully agree with this view. The foreign 
arbitral award, as I have already stated, gave rise to a 
fresh cause of action which may be asserted in the 
Trial Division. Even if the U.K. statute applied, it 

Lc droit canadien et Ie droit anglais privoient clairement que 
les lois de ce genre en matiae de prcscripc.ion sont de nature 
proc:6:lurale et que les dispositions pertinentes sont celles de la 
lex Corl. Ainsi. Ie droit canadien regie la question relative au 
dtllli de prescription applicable II une action en ex.6cution de 
sentence intent6e devant un tribunal canadien. (Renvoi! omis.] 

Je suis respectueusement d' accord avec celle opi­
nion . Je l'ai dej~ mentionne, I. sentence arbitrale 

j 
etrangere a cree une nouvelle cause d' action qu'il est 
possible de faire valoir devant la Section de premiere 
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provides a limilation for bringing an action 10 enforce .·inslance. Meme si la loi anglaise s'appliquail. elle 
an award. But no such award can exist until after it is prevoit un d~lai pour intenter une action en ex<!cution 
made. It is only then that it may be enforced in the d'une sentence. Mais une telle sentence n'existe 
couns. qu'apres avoir ctc rendue. Alors seulement peut-on 

• demander son ex<!cution devant les tribunaux. 

Counsel submits, in the alternative, that the matter 
of limilation is governed by the provisions of subsec­
tion 39(2) of the Federal Court Act, which reads: 

Les avocats soutiennent. subsidiaircmcnt. que la 
question de prescription est r~gie par les dispositions 
du paragraphe 39(2) de la Loi sur III Cour federole, 

b ainsi libellc: 

39 •.. . 

(2) A proceeding in the Coun in respect of a cause of action 
Ilrising otherwise than in a province shall be taken within six 
years after the cause of action arose . 

• 

39, .. . 

(2) Le d~lai de prescription est de six ans 1 campter du fait 
~nUateur lorsque celui-ci n' est pas $urvenu dans une pn> 
vince. 

A. mon avis, Ie .fait gen~rateur [est] survenu_ au pius 
tOt ie 24 mai 1985, jour ou la sentence a ~t~ rendue. 
L' action a ctc intentce devantia.Section de premiere 
inSlance bien avant que Ie dciai de prescription de six 

In my view, the "cause of action arose" on the date of 
the award, May 24, 1985, at the earliest. The action 
in the Trial Division was instituted well within the 
six-year limilation period prescribed by the subsec­
tion. dans prevu au paragraphe ne soit <!couic. 

In summary, I would answer the constitutional 
question in the negative, confirm the answers given 
by the order of the Trial Division made June 12, 
1989, and dismiss this appeal with costs to the • 
respondent. As the intervenor does not seek costs, 
none should be allowed. 

HEALD J.A.: I agree. 

MAHONEY J.A.: I agree . 

I 

En rcsum~, je repondrais n~gativement A ia ques-
tion constitution nelle, je confumerais ies r~ponses 

donne.s dans I'ordonnance rendue par la Section de 
premiere instance ie i2 juin i989, et je rejelterais ie 
present appel avec depens en faveur de i'intime.. 
Comme ltintervenant ne demande aucuns frais. 
aucuns ne lui serant adjuges. 

LE lUGE HEALD, J.C.A.: Je souscris A ces motifs. 

LE lUGE MAHONEY, J.C.A.: Je souscris A ces motifs. 
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