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*338« OPINION AND ORDER
SAND, District Judge.

In this action, the Republic of Ecuador ("Ecuadmr™the Republic"), and its state-owned oil
company Petroecuador, seek a permanent stay ebaragon proceeding commenced by
defendants ChevronTexaco Corporation ("ChevronT@jaod Texaco Petroleum Company
("TexPet"), as well as other injunctive and dedlamarelief. ChevronTexaco and TexPet
(collectively "Defendants") counterclaim againstuBdor and Petroecuador (collectively
"Plaintiffs"), alleging breach of contract and tai to indemnify an implied agent, and
seeking damages as well as injunctive and declgregbef.

The matter is currently before the Court on twoiorn by Plaintiffs: a motion for summary
judgment on their own claims, and a motion to dssidefendants’ counterclaims under Rule
12(b) for lack of subject matter jurisdiction aradldire to state a claim. Also before the Court
are various motions incidental to these two digpasimotions, such as applications to strike
certain filings as untimely and for permissionite ur-replies. For the reasons stated below,
Plaintiffs’ motion for summary judgment is deniadd Plaintiffs' motion to dismiss the
counterclaims is granted in part, denied in pantl ia part left unresolved pending
supplemental briefing regarding Ecuadorian law.

|. Background



Because of the different legal standards govertiiegrarious motions before the Court, it is
impossible to establish a single and complete fskeicts that can be assumed to be true for

purposes of this entire Opinion and Order. Befaraihg to the individual motions, however,
it is useful to outline the basic facts regardirigala the parties agree,[1] and the procedural
history of this action, in order to place the mos@nd specific factual disputes in context.

A. The Napo Concession

In 1965, following a grant to them by Ecuador ofadirconcession in the Oriente region of
that country, known as the "Napo Concession," TeaRd the Ecuadorian Gulf Oil
Company ("Gulf") entered into a Joint Operating égment (the "1965 JOA").[2] TexPet
was named the first "Operator" under the 1965 JO®% 1965 JOA contained an arbitration
clause, requiring the parties to submit disputab@cAmerican Arbitration Association ("the
AAA") in New York. It contained an indemnificatiatlause providing as follows:

If the Operator shall exercise its best judgmenwnt @re to select competent personnel and
competent contractors to carry out and dischasg@uties and obligations under this
Agreement, the Operator shall not be liable toRhgies in damages or otherwise for its acts
or omissions in carrying out and discharging olirfgito carry out and discharge its duties
and obligations under this Agreement. The Partiedl ;ndemnify and save the Operator
harmless from all claims and demands which may #®@9made against Operator by third
parties due to, arising out of, or related to tadgrmance by the Operator of its duties under
this Agreement.

(Perez Aff. Ex. G 6.4.) It also contained a choice-of-law clausérsgethat “[t]his

Agreement and the relationship of the Parties heteushall be governed by and interpreted
in accordance with the laws of the State of NewkY.arexcept for those matters which are
necessarily governed by the laws of the RepubliEafador.” (Ida 23.1.) The 1965 JOA

provided that it would "inure to the benefit of anel binding upon the successors and assigns
of the parties hereto and each of them respectivi@gt » 26.1.)

In February 1972, a military government took poweEcuador. The military government
wished to increase the Ecuadorian state's contel @and participation in, the development
of Ecuador's oil reserves. In furtherance of tluialgon June 6, 1972, the government issued
Supreme Decree No. 430, which, inter alia, requirexPet and Gulf "to agree to new oil
concession contracts with the Republic and to gelish a substantial percentage of Napo
Concession lands.” (PIl. R. 56.1 Stmb2; Def. R. 56.1 Resp.52.) The Ecuadorian state-
owned oil company Compania Estatal Petrolera Eciaait® or CEPE, which after
reorganization later became plaintiff Petroecuanhomediately began to exploit those
portions of the relinquished land where oil produttiwvas already ongoing. TexPet and Gulf
requested compensation for the land they had nt@bhgd, but these requests were rejected.

On or about March 27, 1973, Ecuador published Eebi@ 317,[3] which established a
Model Contract containing certain new terms to WwhiexPet and Gulf were required to
agree. A modified version of this contract was mit#d on or about August 4, 1973 in
Decree No. 925, and signed by Ecuador, TexPet atftb@ or about August 6, 1973.



The contract published in Decree No. 925 and sigmedugust 6, 1973 (the "1973

Contract") substituted for certain previous cornsawhether the 1965 JOA was among those
contracts replaced by it is one of the main poiftsontention in this case. As had been
mandated by Supreme Decree 430 in 1972, "the 19R® &t incorporated the terms of a
1971 Hydrocarbons Law that gave the Republic greatetrol over oil pricing and a larger
percentage of royalties."” (PI. R. 56.1 Str®8; Def. R. 56.1 Resp.58.) The 1973 Contract
also mandated that CEPE be allowed an option tchage a stake in the Napo Concession,
or Napo Consortium (as Plaintiffs describe the oizgtion formed to explore the Napo
Concession), in 1977. The 1973 Contract did notaioran arbitration clause.

On or about January 10, 1974, Ecuador issued Sepearee No. 9, mandating that CEPE
would begin participating in the Napo Concessioonsortium in 1974, rather than in 1977
as had been indicated by the 1973 Contract. Iniegsiegotiations, "the Republic informed
Texaco[4] and Gulf that CEPE's 25% patrticipatiod@8in the Napo Consortium would
begin on June 6, 1974, whether or not the Repalnlicthe companies had reached an
agreement on compensation.” (Pl. R. 56.1 Str@8; Def. R. 56.1 Resp.63.) Given this
ultimatum and fearing complete expropriation of Kegpo Consortium by the Republic if it
did not comply, TexPet executed a contract or "Aotaor about June 14, 1974 (the "1974
Contract").[5] The other signatories to the comgell 974 Contract were Gulf, CEPE, and
the Republic; Plaintiffs assert that the Repubtid &EPE were "acting jointly as one party”
(Pl. R. 56.1 Stmt 68), but Defendants deny this.

Under the 1974 Contract, CEPE acquired a 25% sifak of the Napo Concession's
operations, including "proportional parts of alv@stments, operational costs, obligations,
royalties, [and] sales of crude for internal conption...." (Pl. R. 56.1 Stmt.23, quoting

Pls." Ex. Q. cl. 10; Def. R. 56.1 Res®3.) The 1974 Contract also provided for acqusiti
of a share of the Trans-Ecuadorian Pipeline byeel@EPE or the Republic of Ecuador, but
this provision was unilaterally voided by the Relpuim 1975. The 1974 Contract did not
itself contain a clause providing for arbitratiginglid, however, contain a clause stating that
“[t]he totality of the activities that will develop the Joint Operation will be regulated by an
operating agreement entered into by the partiegfb]R. 56.1 Stmt 24, quoting PIs." Ex.

Q. cl. 8; Def. R. 56.1 Resp.24), the effect of which the parties dispute.

By 1976, Gulf became uncomfortable with its positwith respect to the Republic, and
began to withhold certain funds from the Republlite Republic responded by threatening
expropriation of Gulf's Napo Consortium assetsriRgahat it would lose its stake in the
Consortium without receiving any compensation, Gelfjotiated an agreement, finalized on
May 27, 1977, by which Gulf's remaining 37.5% stakéhe Consortium was transferred to
CEPE (which Plaintiffs assert was again actingresmarty with the Republic). This
agreement (the "1977 Contract") contained clauddeeasing CEPE's lack of obligation for
certain claims of or against Gulf, the effect ofie¥hthe parties again dispute.

From 1977 to 1990, the Napo Concession or Consortiontinued to operate with TexPet
and CEPE/Petroecuador as the only partners andet@sRhe Operator. On January 22,
1985, however, TexPet and CEPE entered into areagmet providing for CEPE to take over
as Operator on one year's notice (the "1985 Agraéine

On July 1, 1990, pursuant to an agreement signedprgsentatives of Petroecuador and
TexPet the previous day (the "1990 Agreement")daetazonas, a subsidiary of



Petroecuador, replaced TexPet as the Operatoe Mapo Concession. On March 25, 1991,
Petroecuador, TexPet, and Petroamazonas enteoeahifiOperating Agreement” for the
"Petroecuador-Texaco Consortium" (the "1991 Agredthewhich agreement specified that
it would "be effective [retroactively] as of thedi day of July 1990 and remain in effect until
the termination of the [1973] Contract.” (Supplemaeyn Kolis Decl. Ex. 1.) *341e The
expiration date of the Napo Concession as providdide 1973 Contract was June 6, 1992.

B. Aguinda v. Texaco, the 1995 Settlement, and_t#go Agrio Action

In 1993, an action captioned Aguinda v. Texaco brasight in the United States District
Court for the Southern District of New York by agp of residents of the Oriente region of
Ecuador (the "Aguinda Plaintiffs"), against Texakw,., which has since become a wholly
owned subsidiary of defendant ChevronTexaco by arefihe Aguinda Plaintiffs "alleged
that between 1964 and 1992 Texaco's oil operatitivites polluted the rain forests and
rivers in Ecuador...." Aguinda v. Texaco, Inc., 383d 470, 473 (2d Cir.2002). They "sought
money damages under theories of negligence, pabtgrivate nuisance, strict liability,
medical monitoring, trespass, civil conspiracy, aifations of the Alien Tort Claims Act,"

as well as

extensive equitable relief to redress contaminadicthe water supplies and environment,
including: financing for environmental cleanup teate access to potable water and hunting
and fishing grounds; renovating or closing the Fr&icuadorian Pipeline; creation of an
environmental monitoring fund; establishing standao govern future Texaco oil
development; creation of a medical monitoring fuajnjunction restraining Texaco from
entering into activities that risk environmentalhaiman injuries, and restitution.

Id. at 473-474.

The procedural history of the Aguinda litigatioroistlined in detail in Aguinda v. Texaco,
Inc., 303 F.3d 470 (2d Cir.2002), and Jota v. Texauc., 157 F.3d 153 (2d Cir.1998).
Although it would be duplicative to recite that ieathistory here, a brief summary is
appropriate. In November 1996, on Texaco's motlomcase was dismissed by the district
court (Rakoff, J.) on grounds of forum non convesjanternational comity, and failure to
join indispensable parties, specifically Ecuadatt Betroecuador, whose presence was held
to be necessary to effectuate the extensive edgitalief requested, but impossible to obtain
in light of their sovereign immunity. Aquinda[7]¥exaco, Inc., 945 F.Supp. 625
(S.D.N.Y.1996). The Second Circuit in 1998 vacdterldismissal and remanded the case for
reconsideration, Jota, 157 F.3d at 163, holdingalHarum non conveniens dismissal was
inappropriate absent a requirement that Texacoerrte Ecuadorian jurisdiction, id. at 159;
that the comity determination had potentially beadermined by Ecuador's change from
opposing litigation of the issue in a United Statesrt to supporting that litigation, id. at
160-161; and that the indispensable-party theohylewperhaps correct as to some of the
relief requested, was insufficient to support dssal of the entire complaint, id. at 162. On
remand, Texaco having consented to jurisdictioBdnador, the district court again
dismissed the case on grounds of forum non conmenfguinda v. Texaco, Inc., 142
F.Supp.2d 534 (S.D.N.Y.2001). The Second Circtitraéd. Aguinda v. Texaco, Inc., 303
F.3d 470 (2d Cir.2002).

During the pendency of the Aguinda litigation, TekFEcuador and Petroecuador entered
into several agreements regarding environmenta¢déertion. Following a December 1994



Memorandum of Understanding, those parties in M@8blsigned a contract the name of
which has *342¢ been translated as "Contract F@ldmenting Of Environmental Remedial
Work and Release From Obligations, Liability andi@is" (hereinafter referred to as the
"1995 Settlement"). In the 1995 Settlement, Texd@eeed to perform specified
environmental remedial work in exchange for a rsdeaf claims by the Government of
Ecuador and Petroecuador. This release, granfeelxi®et, Texaco, Inc., and other related
companies, encompassed by its terms "all the Gowentis and Petroecuador's claims
against the Releasees for Environmental Impadngrisom the Operations of the
Consortium, except for those related to the ohlbgat contracted” under the 1995 Settlement
itself, which were to be "released as the EnviromaleRemedial Work is performed to the
satisfaction of the Government and Petroecuaddelga Aff. Ex. B at 9.) By a "Final
Document" dated September 30, 1998 (the "1998 Reldase"), the 1995 Settlement was
declared to be "fully performed and concluded," trelGovernment and Petroecuador
"proceed[ed] to release, absolve, and dischargeP&eand related companies "from any
liability and claims by the Government of the Rejpubf Ecuador, PETROECUADOR and
its Affiliates, for items related to the obligat®assumed by TEXPET in" the 1995
Settlement. (Veiga Aff. Ex. D at Part IV.)

In May 2003, following the final dismissal of thegAinda litigation, a group of individuals
that Plaintiffs allege included "a substantial nembf the Aguinda Plaintiffs” filed claims
against ChevronTexaco in Lago Agrio, Ecuador. Critelaws upon which the plaintiffs in
this Lago Agrio litigation based their claims, altilgh not the only law, was an Ecuadorian
environmental law enacted in 1999. Defendants camhtieat this law in effect allows the
plaintiffs in the Lago Agrio litigation to asseds private attorneys general, claims that
belonged to Ecuador but were released by the 18ae®ent and 1998 Final Release.

C. Procedural History of This Litigation

On June 11, 2004, ChevronTexaco and TexPet commemcarbitration proceeding against
Petroecuador before the AAA, claiming a right tdemnification for their costs and
expenses in connection with the Lago Agrio litigatiThey sought a monetary award for
breach of contract, specifically breach of the 1968\, which they alleged "require[d]
Petroecuador to indemnify Chevron Texaco and TefdPdetroecuador's share of all claims
arising out of TexPet's role as Operator of thedN@pncession." (Kolis Decl. Additional
Docs. Ex. In 54.) This award was to be in the amount of "thaltealue of their costs, fees,
and any adverse judgment rendered in the Lago Aaweuit, plus interest.” (Id.59.)
ChevronTexaco and TexPet further sought "injunatehef requiring Petroecuador to pay all
fees, costs, and expenses associated with theAgwm litigation that may be incurred in the
future, including the amount of any potential adesiinal judgment rendered against
ChevronTexaco in the Lago Agrio litigation." (k62.) TexPet, although purportedly not
ChevronTexaco, further sought "a declaratory judgntieat the [1965] JOA's indemnity
provision is valid and binding, and that Petroeauasl responsible to indemnify and hold
harmless TexPet and ChevronTexaco... for ... ali,feosts and expenses relating to the
Ecuadorian lawsuit, including any final judgmerdttinay be rendered against
ChevronTexaco in Ecuador.” (I666.)

On October 15, 2004, Plaintiffs commenced an adtiddew York State Supreme Court,
New York County, against Defendants and the AA&ksey an order and judgment staying
the arbitration proceeding *343- that had been ¢nbby Defendants against Petroecuador.



Proceeding by petition under section 7503 of the Nerk Civil Practice Law and Rules
(CPLR) and "the exception to CPLR503(c) that was established by the New York Cotirt

Appeals in Matarasso v. Continental Casualty Comppaé N.Y.2d 264, 451 N.Y.S.2d 703,
436 N.E.2d 1305 (1982)," they asserted as the basikeir petition that "the Petitioners
never agreed to arbitrate.” (Notice of Removal Ex25.) Defendants removed the action to

this Court by notice of removal filed on October, 2004.

Following removal, Defendants ChevronTexaco andPEtxesponded to the petition by
filing first a Memorandum of Law in Opposition tod#on for Preliminary Injunction
(Defendants having interpreted Plaintiffs’ actionstate court as a request for such a
preliminary injunction), and then an Answer. The Afesponded by filing a motion to
dismiss the petition pursuant to Rule 12(b)(6)naf Federal Rules of Civil Procedure. In a
Memorandum and Order dated December 7, 2004, thist@ranted the AAA's motion and
dismissed the action insofar as it named the AAA party defendant, finding the AAA to be
neither a necessary or proper party under the egttlblished legal principle of arbitral
immunity.

Plaintiffs then moved for leave to amend their ctaimp, see Fed. R. Civ. Pro. 15(a), and
leave to file an amended complaint was grantedawitlopposition. Plaintiffs' Amended
Complaint, filed on December 8, 2004, restates tenand for a permanent stay of
arbitration proceedings, and asserts several additclaims for relief as well. At oral
argument, Plaintiffs' counsel represented thatetlaelslitional claims are contingent, such that
the Court need address them only if it concludasttie arbitration should not be dismissed,;
the Amended Complaint, however, does not explicitBke the additional claims contingent
upon failure of the arbitration claim.

The additional claims for relief all focus on akebinconsistencies between positions
purportedly taken by Defendants in demanding atditn and positions taken by Texaco
during the Aguinda litigation. First, Plaintiffsasin that collateral estoppel precludes
relitigation of the issue of "the Republic of Ecoadnd Petroecuador's sovereign immunity
in this matter,"” because this issue "was actudityated and determined in the District
Court's 1996 Aguinda v. Texaco decision" and "[fhstrict Court's 1996 holding that the
Republic of Ecuador and Petroecuador enjoyed smren@munity in the United States was
essential to the District Court's ultimate dismlisgdahe case under the doctrine of forum non
conveniens and the affirmance of that decisiorhisySecond Circuit." (Am.Compla 64-

67.) Second, Plaintiffs claim that the doctringuaficial estoppel prevents Defendants from
asserting that Petroecuador agreed to arbitrdtiergause this assertion is inconsistent with
the position taken by Texaco in the Aguinda litigatregarding the sovereign immunity of
Ecuador and Petroecuador. Third, Plaintiffs clauat fTexaco's failure to seek arbitration
against Petroecuador during the pendency of thendlguitigation constituted a waiver of
the right to arbitrate.

The prayer for relief in Plaintiffs' Amended Comipl§8] requests both "a *344« permanent
and final injunction, staying the arbitration predengs ... before the AAA" (Am. Compl.
Prayer for Reliefi (C)), and other injunctive and declaratory religth respect to various
aspects of Plaintiffs’ claims. Plaintiffs requeséma-part declaratory judgment, the substance
of which can be understood as comprising six pétysthat their collateral estoppel, judicial
estoppel, and waiver theories are meritoriousti(@) "[n]either ... Ecuador nor Petroecuador
has ever agreed to arbitrate any disputes withd@g®hin any American forum" and "there



are no valid grounds upon which Texaco may demanitr@ion against ... Ecuador or
Petroecuador” (icha (A)()-(A)()); (3) that the 1973 Contract and nibie 1965 JOA controls
the contractual relationship between Plaintiffs Bafendants; (4) that Plaintiffs are "a single
party for the purposes of their contractual reladitp with Texaco" (ids (A)(f)); (5) that
neither Ecuador nor Petroecuador has waived s@rengimunity in the United States in this
matter; and (6) that "Aguinda v. Texaco involved §ame claims, brought by many of the
same plaintiffs, as the case currently pendingagd-Agrio, Ecuador on which Texaco seeks
indemnification from Petroecuador in this matted: { (A)(c)). Plaintiffs further request that
the Court "[i]ssue ... permanent and final injuon{s], estopping Texaco from denying that
the Republic of Ecuador and Petroecuador enjoyreayeimmunity in the United States in
this matter.... [and] barring Texaco from asserangght to indemnification against the
Republic of Ecuador and Petroecuador in this maitket. » (B)-(C).)

In response to this Amended Complaint, Defendamtslanuary 10, 2005, filed an Answer
containing several counterclaims. The countercldmsight against Petroecuador are
explicitly conditional, in the sense that Defendacdmmit not to litigate them in this Court
unless "the arbitrability question raised by theghaded Complaint is decided in favor of
Petroecuador.” (Countercls5.) The counterclaims against the Republic of Houare not

conditional.

The first counterclaim, asserted against Petroemuanly, is for "indemnification of [an]
implied agent.” (Counterclsa 65-70.) Petroecuador, Defendants allege, is béand
indemnify ChevronTexaco and TexPet for their casid expenses in the Lago Agrio
litigation, and any final judgment therein, becaaier Petroecuador's entry into the Napo
Consortium "TexPet... operated the Consortium aoeuador's agent” and "[t]he litigation
expenses and costs of any judgment in the LagaAigigation have been and will be
incurred within the scope of the agency relatiopsHiCounterclson 66-67.)

The second and third counterclaims are assertedsadgeth Ecuador and Petroecuador, and
concern alleged breaches of the 1995 Settlemenit 298 Final Release. Specifically,
Ecuador and Petroecuador are said to have bredobse agreements by "allowing the Lago
Agrio lawsuit to proceed as a private-attorney-gahaction,” by "refusing to inform the
court in Lago Agrio that they owned and releasédgtits to environmental remediation or
restoration by TexPet in the concession area, bgnbt "indemnifying ChevronTexaco and
TexPet for any of their costs"” in the Lago Agritigiation. (Countercls 75.) Defendants

seek damages for costs that they have incurrdteihdgo Agrio litigation or that they will
incur in the future, and an injunction "requirirggtRepublic of Ecuador *345+ and
Petroecuador to pay all fees, costs and expensesiated with the Lago Agrio litigation that
may be incurred in the future, including the amarfrdny potential adverse final judgment
rendered against ChevronTexaco in the Lago Adiigation” (Counterclsa 81).

In Defendants' fourth counterclaim, they seek dadlatory judgment addressing the same
subject matter as the first three counterclaime. jidgment that they request would declare

that Petroecuador is in breach of its obligatiansmtlemnify TexPet for Consortium
operations, that the Republic of Ecuador and Petrador are in breach of their obligations
under the 1995 Settlement and 1998 Final Released that the Republic of Ecuador and
Petroecuador are obligated to intervene in the LAsgywo litigation and inform the
Ecuadorian court that they owned and releasedgallsrto environmental remediation or



restoration by TexPet in the concession area, @antlemnify and hold harmless TexPet and
ChevronTexaco for any and all fees, costs and esqerelating to the Ecuadorian lawsuit,
including any final judgment that may be rendergdiast ChevronTexaco in Ecuador.

(Counterclsa 84.) That is, the judgment requested by Defendaatdd declare the

correctness of Defendants' positions with respebbth the implied-agency claim against
Petroecuador and the settlement-based claims againador and Petroecuador.

Plaintiffs responded to the counterclaims, as haady been mentioned, not by answer but
by motion to dismiss pursuant to Rule 12(b), assghioth lack of subject-matter jurisdiction
and failure to state a claim. Shortly after fililhgs motion on January 31, 2005, they filed, on
February 7, the motion for summary judgment thaiow before the Court. On February 28,
Plaintiffs filed an additional motion to stay disewy pending resolution of the two
dispositive motions. Defendants also having fileeirtresponses to the two dispositive
motions on February 28, Plaintiffs then filed, oarfgh 1, a motion to strike Defendants’
responses as untimely, or, in the alternativeafpreliminary injunction and additional time
to reply. Following a telephone conference on Ma&gcthe Court ordered all proceedings in
the arbitration stayed until the pending motionsgermanent stay of arbitration proceedings
were decided or until further order of this Colitte subsequent briefing on both dispositive
motions led to a motion by Defendants for permissmfile sur-replies in opposition, in
response to which Plaintiffs moved for permissiofile a response to the sur-replies. Oral
argument was then held, and the Court reservedidaci

Il. Jurisdiction and Venue
A. Subject Matter Jurisdiction Over Plaintiffs’ @s

Although no party has disputed that this Courtshasgect-matter jurisdiction over plaintiffs'
claims, the Court must nevertheless determine velnetinch jurisdiction exists. Da Silva v.
Kinsho Int'l Corp., 229 F.3d 358, 361 (2d Cir.2Q0®lintiffs have alleged two sources of
federal subject-matter jurisdiction for the claiomtained in their Amended Complaint:
diversity jurisdiction under 28 U.S.€1332, and federal-question jurisdiction pursuarz
U.S.C.. 1331 and 9 U.S.G: 201-08, the Convention on the Recognition and Eeiment of
Foreign Arbitral Awards. Defendants initially remea/the action pursuant to the same
claimed sources of jurisdiction, as well as twoeogh federal-question jurisdiction pursuant
to the Inter-American Convention on Internationah@nercial Arbitration, specifically 9
U.S.C.: 302, and general federal-question *346¢ jurisdictilue to the applicability of the
federal substantive law of arbitration. Becausestingce of the Court's jurisdiction may
determine the appropriate choice of governing kee, Smith/Enron Cogeneration Ltd. P'ship
v. Smith Cogeneration Int'l, Inc., 198 F.3d 88,(28 Cir.1999), and Part lll.B.1.a infra, it is
prudent to examine all of the potential sources.

1. Diversity Jurisdiction

The Court has diversity jurisdiction over the sebpmatter of Plaintiffs' claims pursuant to
28 U.S.C. 1332(a)(4), which allows such jurisdiction "whéine matter in controversy
exceeds the sum or value of $75,000, exclusivatefést and costs, and is between ... a
foreign state, defined in section 1603(a) of this,tas plaintiff and citizens of a state or
different states.” 28 U.S.C.A1332(a) (West 2005). Plaintiffs and Defendanteaghat the



amount in controversy exceeds the value of $75(8@d. of Removah 2(e); Am. Compla
14; Ans.a 14), and this appears to be so. Defendants, lmogoations incorporated in
Delaware and with principal places of businessaitif@rnia, are "citizens of a state or of
different States" for diversity purposes. And whkatethe outcome of the dispute between
Plaintiffs and Defendants regarding whether Petrador is legally distinct from the
Republic, the foreign-state-as-plaintiff conditiofw 1332(a)(4) jurisdiction is also met.

Plaintiffs are foreign states as that term is defim 28 U.S.C: 1603(a), whether or not
Petroecuador has a legal identity independent treRepublic. Ecuador is a foreign state in
the simplest meaning of that term. On Plaintiffew; Petroecuador is a kind of doing-
business-as name for Ecuador. On Defendants' Hetwpecuador is "a separate legal person
... a majority of whose ... ownership interestusied by a foreign state ... and ... which is
neither a citizen of a State of the United Statasor created under the laws of any third
country,” 28 U.S.C.A: 1603(b), and thus is "an agency or instrumentality foreign state

as that term is defined in [28 U.S.«1603](b)," 28 U.S.C.A: 1603(a). In either case,
Petroecuador, like the Republic of Ecuador, is ceddy: 1332(a)(4).

Furthermore, while 1332(a)(4) only speaks of an action in which "ieeign state" is

plaintiff, not an action in which two foreign statare plaintiffs, it would nevertheless apply
even if Petroecuador were considered to be a @gdl distinct from the Republic. The
Second Circuit's statement that in iH8603(a) context "agencies and instrumentalitiase..
subsumed within the “foreign state'.... [and] degtperrt of the foreign state," Filler v. Hanvit
Bank, 378 F.3d 213, 219 (2d Cir.2004) (emphasaiginal), strongly suggests that
Petroecuador would be deemed part of the singteifo state" of Ecuador for purposes of
1332(a)(4) despite any independent legal idertityight have. Even assuming arguendo that
Petroecuador did qualify as 4603(a) "foreign state" separate from Ecuad@B32(a)(4)
would still apply because of the rule that "[ijntelenining the meaning of any Act of
Congress, unless the context indicates otherwis@rds importing the singular include and
apply to several persons, parties, or things." C881 (2005). There is no apparent
contextual reason why a suit should not be sultgediversity jurisdiction simply because it
is brought by both a foreign state and an instruaigy of that same foreign state.[10] Thus,
all of the conditions for 1332(a)(4) jurisdiction are satisfied here.

*347+ 2. Federal-Question Jurisdiction

The Court would have federal-question jurisdictover the subject matter of this action if
the action were governed by the Convention on &Bnition and Enforcement of Foreign
Arbitral Awards of June 10, 1958 ("the New York @ention" [11]), 21 U.S.T. 2517, 330
U.N.T.S. 38, reprinted at 9 U.S.C.A201 note (West 2004), or the Inter-American
Convention on International Commercial ArbitratimnJanuary 30, 1975 ("the Inter-
American Convention™), O.A.S.T.S. No. 42, reprintg® U.S.C.Aa 301 note. Chapter Two
of the Federal Arbitration Act (FAA), implementitige New York Convention, provides that
“[a]n action or proceeding falling under the Convem shall be deemed to arise under the
laws and treaties of the United States ... [antad[@istrict courts of the United States ... shall
have original jurisdiction over such action or preding, regardless of the amount in
controversy," 9 U.S.C.A.203, and also provides for removal to federal tw]here the

subject matter of an action or proceeding pending $tate court relates to an arbitration



agreement or award falling under the Convention).8.C.A.q« 205. Chapter Three of the

FAA, implementing the Inter-American Convention,kea the original-jurisdiction and
removal provisions of Chapter Two applicable ta thanvention as well. 9 U.S.C.A302

(stating that 9 U.S.Gs 202-205, and 207, "shall apply to this chapter as if specificakt

forth herein, except that for purposes of this thafithe Convention' shall mean the Inter-
American Convention™).

Defendants' suggestion that the mere applicalafithe federal substantive law of arbitration
would be sufficient to provide federal-questiongdrction under 28 U.S.G.1331 is

incorrect, however. The original FAA, now Chaptarelof that statute, "creates a body of
federal substantive law establishing and regulatiegduty to honor an agreement to
arbitrate, yet ... does not create any indepenf@éeetal-question jurisdiction under 28 U.S.C.
11331 ... or otherwise." Moses H. Cone Mem'l Haspdercury Constr. Corp., 460 U.S. 1,
26, 103 S.Ct. 927, 74 L.Ed.2d 765 (1983). Thus,thdrefederal-question jurisdiction exists
depends upon whether either the New York Converdidhe Inter-American Convention
(collectively "the Conventions") applies.

As a general matter, the Conventions are enforeaaldlnited States courts where, as here, a
written agreement purportedly exists that providesrbitration in the United States (or
another signatory nation), and the legal relatignsit of which the alleged arbitration
agreement arises is a commercial one with a sa@mficonnection to a foreign country. See

9 U.S.C.A..1 201-202, 301-302; Smith/Enron Cogeneration Ltghip'v. Smith

Cogeneration Int'l, Inc., 198 F.3d 88, 92 (2d ®89); Productos Mercantiles *348« E
Industriales, S.A. v. Faberge USA, 23 F.3d 41, 8424 Cir.1994). It is immaterial that the
alleged arbitration agreement, comprised of thés1BBA and Petroecuador's purported
accession thereto in the early 1970s, partialldaies the New York Convention (which
entered into force in the United States in 1976,%&).S.C.A.x 201 note), and completely

predates the Inter-American Convention (which batgmexistence in 1975 and did not enter
into force in the United States until 1990, see.8.8.A.: 301 note). The Second Circuit has

observed with respect to the New York Conventiat tthe Convention contains no
prospective language and should be applied retv@hcto existing arbitration agreements
and awards." Fotochrome, Inc. v. Copal Co., 51dBX2, 515 n. 3 (2d Cir.1975). The Inter-
American Convention contains no "prospective lagglianot present in the New York
Convention, and the Second Circuit has stated'ffjae legislative history of the Inter-
American Convention's implementing statute ... tyedemonstrates that Congress intended
the Inter-American Convention to reach the samelteas those reached under the New
York Convention," Productos Mercantiles, 23 F.3d®&{12] Thus, Fotochrome's
retroactivity holding should apply to the Inter-Anean Convention as well. The fact that
"the United States acceded to the Convention {e} #fie contract in suit was signed,”
Fotochrome, 517 F.2d at 515 n. 3, therefore doealter the general applicability of either
of the Conventions to the legal relationship atiéskere.

The more difficult question is whether either othbof the Conventions are applicable to
provide jurisdiction over this particular actionctile Il of the New York Convention
provides for recognition of an "agreement in wagtiio submit to arbitration, and further
provides that a court having before it "an actio@imatter in respect to which the parties
have made an agreement within the meaning of thidea shall, at the request of one of the
parties, refer the parties to arbitration, unlégsdaid agreement is null and void, inoperative
or incapable of being performed.” 9 U.S.Ci&01 note (West 2004). In this action,



however, Plaintiffs do not request the Court t@rehe parties to arbitration, but rather ask
the Court to prevent arbitration, and to grant ttegher injunctive and declaratory relief as
well. It is not at all clear that an action seeksugh relief "fall[s] under the [New York]
Convention" within the meaning of 9 U.S.{203, so as to provide this Court with original
jurisdiction. The Inter-American Convention sayil Etss about judicial intervention before
the stage at which an arbitration award exist$ingt@nly that "[a]n agreement in which the
parties undertake to submit to arbitral decision differences that may arise or *349+ have
arisen between them with respect to a commera@akaction is valid,” 9 U.S.C.A301

note,[13] so it would seem if anything less lik&dyprovide jurisdiction (under203 as
incorporated by 302) for a petition to stay arbitration. That thplementing law for both
the New York Convention and the Inter-American Gamion incorporates chapter one of
the FAA to the extent it is not inconsistent witiem, 9 U.S.C.Aw 208, 307, does not
change this result, as "the FAA does not provide#ditions (such as [Plaintiffs']) brought
by the party seeking to stay arbitration." Bensadeuobe-Riat, 316 F.3d 171, 175 (2d
Cir.2003).

The Second Circuit has suggested that "the [Nevk[¥@onvention [is] inapplicable ...
[where] the party invoking its provisions did nee& either to compel arbitration or to
enforce an arbitral award." International Shippw, S.A. v. Hydra Offshore, Inc., 875 F.2d
388, 391 n. 5 (2d Cir.1989). This suggestion wauktlude invocation of the New York
Conventioni and presumably the Inter-American Convention d aee Productos
Mercantiles, 23 F.3d at 45 Dby a party simply seeking to stay arbitration dietne one

also seeking to obtain broader declaratory andatjue relief. In Borden v. Meiji Milk
Products Co., 919 F.2d 822, 826 (2d Cir.1990) keond Circuit expanded the category of
parties allowed to invoke the New York Conventiomgwhat when it "h[e]ld that
entertaining an application for a preliminary ingtion in aid of arbitration is consistent with
the court's powers pursuant to [the Conventionfisholding, however, was coupled with
an emphasis on the fact that "far from trying tpdmss arbitration, Borden sought to have the
court compel arbitration.” 919 F.2d at 826. Theypears to be little or no basis in Second
Circuit case law for invocation of the New York Gemtion or the Inter-American
Convention by a party seeking to avoid arbitratiather than compel or aid it.

In this case, however, the parties who initiallygiat the exercise of federal jurisdiction were
Defendants, under the removal provision applicédblae Conventions. That provision, 9
U.S.C.: 205 (made applicable to the Inter-American Conearlby 9 U.S.C.: 302), allows
removal "[w]here the subject matter of an actiopceeding pending in state court relates
to an arbitration agreement or award falling urthlerConvention," whether or not this
relationship "appear[s] on the face of the complalU.S.C.A.« 205. The logic of Borden
suggests that this aspect of Convention jurisdicivas available to Defendants: they were
seeking to allow arbitration to continue, whileiRtdfs were the ones who sought to
"bypass" it by their application for a stay of @raéfion pursuant to Article 75 of the CPLR.

The fact that Plaintiffs dispute the existencerof &arbitration agreement” between the
parties is irrelevant to the question of subjecttengurisdiction under the Conventions. In
Sarhank Group v. Oracle Corp., 404 F.3d 657, 6603(2.2005), the Second Circuit rejected
the argument that "the district court lacked sutjeatter jurisdiction in the absence of a
signed written arbitration agreement between thiegsa' where the dispute before the court
concerned whether respondent Oracle Corp. wadydgaund to arbitrate by a contract
entered into between petitioner Sarhank and a dialogiof Oracle. According to Sarhank,



"[w]lhen a party challenges the court's subject en&®50- jurisdiction based upon the merits
of the case," such as by disputing whether it isndoby an arbitration agreement it did not
itself sign, "that party is merely arguing that teversary has failed to state a claim ...
[and][t]he court has and must assume subject matisdiction and hear the merits of the
case." 404 F.3d at 660. Thus, this Court had fédgrastion removal jurisdiction, pursuant
to 9 U.S.C. 205, over Plaintiffs’ application to stay the &nddion.

Plaintiffs’ decision to file an amended complaittearemoval should not alter the
jurisdictional situation with regard to their aggation for a stay of arbitration. The amended
complaint still contains the same application fatay under Article 75 of the CPLR
(specifically CPLR: 7503), a New York procedural rule that the Cosireiquested to

"borrow" as an alternative to issuing a stay urider-AA and the All Writs Act.
(Am.Compl.n 13.) That Plaintiffs have chosen to add othemasaior relief and other

proposed sources of jurisdiction, in addition tcatwvas present in the removed action,
should not operate to deprive the Court of anyr@eguestion jurisdiction it had upon
removal. This is so both as a matter of logic,[dddl because it would be incompatible with
the basic purpose of a removal provision for théiteah of other claims to deprive
Defendants of any protection granted them by thetexce of federal-question jurisdiction
under 9 U.S.C: 205.

With respect to Plaintiffs' requests for broadgumetive and declaratory relief pertaining to
their waiver and estoppel theories, however, fdesrastion jurisdiction is lacking. Those
claims for relief were not part of the removed @gctido not fall within 9 U.S.G.203 as

interpreted in International Shipping and Borderd do not raise a jurisdiction-bestowing
federal question in any other respect. The Countisdiction over those claims for relief
must therefore stem solely from 28 U.S:@332, or perhaps from 28 U.S.CL367(a)

(supplemental jurisdiction). This implies that N&ark choice of law rules apply to those
claims. Klaxon Co. v. Stentor Electric Mfg. Co.,331.S. 487, 496, 61 S.Ct. 1020, 85 L.Ed.
1477 (1941); Rogers v. Grimaldi, 875 F.2d 994, 1(aPCir.1989).

B. Subject Matter Jurisdiction Over Defendants' @etclaims

Unlike the existence of subject-matter jurisdictarer Plaintiffs' claims, the existence of
subject-matter jurisdiction over Defendants' cotolééms is vehemently contested: Plaintiffs
have moved pursuant to Rule 12(b) of the Federds=uaf Civil Procedure to dismiss
Defendants' counterclaims for, inter alia, laclsoth jurisdiction. Because the issue has been
raised by a distinct motion so briefed by the gattand because deferring consideration of it
is more analytically appropriate in other respeitts,question of jurisdiction over the
counterclaims will be addressed in a subsequetibparf this Opinion and Order. See infra
Part IV.A.

C. Personal Jurisdiction and Venue

Defendants do not dispute the existence of pergonsatliction, any objection with respect to
which is therefore waived. Defendants also do megwde the appropriateness of venue in the
Southern District of New York, any objection to whiis also waived. Plaintiffs, too, do not
raise, and *351e therefore waive, any objectiotogsersonal jurisdiction or venue with
respect to Defendants' counterclaims.



[ll. Plaintiffs' Motion for Summary Judgment
A. Legal Standard

The standard under which Rule 56 motions for surguatlgment are evaluated is a familiar
one. "Summary judgment is appropriate only wherte. record shows that there is no
genuine issue as to any material fact and thatnihvng party is entitled to judgment as a
matter of law." Carroll v. United States, 339 F&d 67 (2d Cir.2003); Steel Partners Il, L.P.
v. Bell Indus., Inc., 315 F.3d 120, 123 (2d Cir.2p(internal quotations omitted). "In
assessing the record, all ambiguities and reasenafgrences are viewed in a light most
favorable to the nonmoving party.” Vona v. Counft\Neagara, 119 F.3d 201, 206 (2d
Cir.1997). "The party seeking summary judgmentthasurden to demonstrate that no
genuine issue of material fact exists." Marvel Glgers v. Simon, 310 F.3d 280, 286 (2d
Cir.2002).

While "[tlhe mere existence of a scintilla of evide in support of the [nonmovants'] position
will be insufficient" to defeat a motion for summnggudgment, Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 252, 106 S.Ct. 2505, 91 L.E@Q2 (1986), "[sJummary judgment is
improper if there is any evidence in the record doauld reasonably support a.... verdict for
the non-moving party,” Marvel Characters, 310 FaB@86. "On a motion for summary
judgment, the court is not to weigh the evidencgssess the credibility of the withesses, or
resolve issues of fact, but only to determine wiethere are issues to be tried." United
States v. Rem, 38 F.3d 634, 644 (2d Cir.1994).

B. Analysis

Plaintiffs raise three distinct arguments in suppdtheir contention that no genuine issue of
material fact precludes the determination that Bad#ets' dispute with Petroecuador is not
arbitrable. Their primary argument is that Petr@elor never agreed to arbitrate disputes
such as the one at issue. Plaintiffs also assarthl doctrine of waiver, and the act of state
doctrine as applied to the 1973 Contract, providkependent grounds on which to find that
Defendants are barred from seeking arbitrationresg&etroecuador, even if an otherwise-
valid arbitration agreement exists.

1. Agreement to Arbitrate

"In considering whether "a particular dispute isitaable," a court must first decide "whether
the parties agreed to arbitrate.” Smith/Enron @egation Ltd. P'ship v. Smith Cogeneration
Int'l, Inc., 198 F.3d 88, 95 (2d Cir.1999) (quoti@pelsea Square Textiles, Inc. v. Bombay
Dyeing & Mfg. Co., 189 F.3d 289, 294 (2d Cir.1999he Second Circuit "ha[s] held that
whether an entity is a party to the arbitratioreggnent also is included within the broader
issue of whether the parties agreed to arbitréde At issue here is whether Petroecuador is,
or was, a party to an arbitration agreement cogehe dispute in question.

It is common ground between the parties that Petrador "never signed an arbitration
agreement with [either defendant], the customaml@mentation of an agreement to
arbitrate," Sarhank Group v. Oracle Corp., 404 B3d, 662 (2d Cir.2005). Defendants
contend, however, that Petroecuador became afpaittg 1965 JOA, which contained an
arbitration clause, when Petroecuador acquirestatse in the Napo Consortium. As they
explain it, the 1973 Contract that accompanied ¥3&roecuador's entry into the



Consortium replaced the 1964 concession agreensémebn Ecuador and the
concessionaires, but did not affect the 1965 JO#¢hvcontinued to govern relations among
the members of the Consortium (one of which, df&t3, was Petroecuador). Even though
Petroecuador did not sign the 1965 JOA, Defendasdsrt, it knowingly accepted benefits
from the 1965 JOA and proceeded as if the 1965 d@#olled its relationship with TexPet.
Thus, Defendants conclude, Petroecuador is bounlebgrbitration clause within the 1965
JOA.

Plaintiffs, in contrast, assert that the 1973 Caxttwvas a novation that replaced the 1965
JOA, and that the 1973, 1974 and 1977 Contfacts none of which contain an arbitration

clausel governed Petroecuador's relationship with therattembers of the Napo

Consortium. According to Plaintiffs, the notion thiae 1965 JOA and the arbitration clause
within it apply to Petroecuador is "purely a recewention of Chevron[T]exaco's lawyers."
(Oral Ar. Tr. at 3.) The 1965 JOA and the arbitratclause within it, Plaintiffs contend, do
not in any way bind Petroecuador.

a. Governing Law

To decide whether sufficient issues of materiat &gast to preclude the grant of summary
judgment on the theory that Petroecuador neveeddrearbitrate, it is necessary to ascertain
what law governs this Court's determination of \mkeetPetroecuador became bound by the
1965 JOA and the arbitration clause within it. "¥Wst look to the substantive law of the
action to determine which facts are material," @aléac. Bancorp v. FDIC, 375 F.3d 196,
200 (2d Cir.2004), and to do so, we must know tatvdubstantive law we shall look.
Specifically, we must determine whether New Yonk,|&deral common law, or Ecuadorian
law should govern the question of whether Petrogaues bound by an agreement to
arbitrate.[15]

Several recent Second Circuit cases support theeappn of state law to the question of
whether a party is bound by a purported agreenoeartitrate. Bell v. Cendant Corp., 293
F.3d 563 (2d Cir.2002), held that "[b]ecause aragrrent to arbitrate is a creature of contract
... the ultimate question of whether the partiageg to arbitrate is determined by state law,"
and applied Connecticut law to ascertain if theipatad agreed to allow the arbitrator to
determine arbitrability. 293 F.3d at 566. Bell dithe Supreme Court's statement in First
Options v. Kaplan, 514 U.S. 938, 944, 115 S.Ct01931 L.Ed.2d 985 (1995), that "when
deciding whether the parties agreed to arbitr&@b8« certain matter (including

arbitrability), courts generally ... should applgimary state-law principles that govern the
formation of contracts.” Shaw Group, Inc. v. Tripie Int'l Corp., 322 F.3d 115, (2d
Cir.2003), in turn cited Bell and First Options tbe proposition that "[w]hether parties have
obligated themselves to arbitrate certain issuediding the question of arbitrability, is
determined by state law." 322 F.3d at 120. SinyiJa&Chelsea Square Textiles, Inc. v.
Bombay Dyeing & Mfg. Co., 189 F.3d 289, 294 (2d.C9%99), described "the determination
that parties have contractually bound themselveshirate disputes” as "a determination
involving interpretation of state law." Accord Pregsive Casualty Ins. Co. v. C.A.
Reaseguradora Nacional De Venezuela, 991 F.2d542642d Cir.1993) (citing Perry v.
Thomas, 482 U.S. 483, 492 n. 9, 107 S.Ct. 252Q,84.2d 426 (1987)). Following these
cases here could result in the application of NekYsubstantive law, or possibly the
application of Ecuadorian substantive law under Nerk or federal choice of law rules,
Ecuador being a "state" with a significant conratto the relevant contracts.



There is also, however, a line of Second Circuihaxity supporting the application of
federal common law to questions such as the oiss@a here, particularly in cases arising
under the New York Convention. Genesco, Inc. Kdkiuchi & Co., 815 F.2d 840, 845 (2d
Cir.1987), held, with respect to a motion underfé\ and New York Convention to stay
an action pending arbitration, that whether a pasyg "bound by the arbitration clause of ...
sales confirmation forms [including some it did s@n] is determined under federal law,
which comprises generally accepted principles otrext law." In Thomson-CSF, S.A. v.
American Arbitration Association, 64 F.3d 773, {26 Cir.1995), the Second Circuit stated
that "[the] theories under which nonsignatories fin@yound to the arbitration agreements of
others ... arise out of common law principles aiftcact and agency law."[16]Smith/Enron
Cogeneration Ltd. P'ship v. Smith Cogeneratiomn, limt., 198 F.3d 88, 96-98 (2d Cir.1999),
followed Thomson-CSF' s common law principles Meav York Convention case after
holding that "[w]hen we exercise jurisdiction unddrapter Two of the FAA, we have
compelling reasons to apply federal law, whichlisady well-developed, to the question of
whether an agreement to arbitrate is enforceab88"F.3d at 96. "Where there is little
connection to the forum and the Agreements betwleeparties state an intention to be
governed by the FAA," Smith/Enron explains, "pratiag otherwise would introduce a
degree of parochialism and uncertainty into inteomal arbitration that would subvert the
goal of simplifying and unifying international atf@tion law." Id. Quite recently, citing
Smith/Enron, the Second Circuit reaffirmed thalt'l[f American federal arbitration law that
controls" the question of whether an American ngmaiory can be bound to arbitrate in a
New York Convention case, because "[t]o hold otheswould defeat the ordinary and
customary expectations of experienced businessmpeisSarhank Group v. Oracle Corp.,
404 F.3d 657, 661-662 (2d Cir.2005).

Strictly speaking, this is probably not a case ceddy the New York Convention. The
United States and Ecuador are both members of thanization of American States and
parties to the Inter-American *354« Convention, 9d¢.S.C.A. 301 note, so that "a

majority of the parties are citizens of a Stat&ttes that have ratified or acceded to the
Inter-American Convention and are member StatéseoOrganization of American States,"
9 U.S.C.A.: 305, and thus that Convention rather than the Mewk Convention appears to

apply. This does not alter the choice of law aria)yysowever. Given Congress's expectation
"that courts in the United States would achievemegal uniformity of results under the two
conventions," Productos Mercantiles E Industriafe$,. v. Faberge USA, 23 F.3d 41, 45 (2d
Cir.1994) (quoting H.R.Rep. No. 501, 101st Cond.S2ss. 4 (1990), reprinted in 1990
U.S.C.C.A.N. 675, 678), and given that the poliopa@erns motivating the rule in
Smith/Enron and Sarhank apply to Inter-American\@mniion cases as much as to New
York Convention cases, Smith/Enron and Sarhankglycsuggest that federal common law
should govern arbitrability issues in an Inter-Aman Convention case as well.

If the rule of Smith/Enron and Sarhank were setilétl regard to Convention cases, it would
be appropriate to follow it here even though thliscm comes to the Court under both
Convention jurisdiction and diversity jurisdictiosge supra Part Il.A.1. "[T]he goal of
simplifying and unifying international arbitratidaw,” Smith/Enron, 198 F.3d at 96, would
not be any less relevant simply because the pamtiglsl also get into court another way.
There appears at first glance to be tension betw#tment Second Circuit authorities
regarding whether federal common law governs tliditsaof a party's purported agreement
to arbitrate where, as here, the case arises wm@enf the Conventions and the contract
manifesting the purported agreement contains acekaitlaw clause: Sarhank held that such
a choice-of-law clause was to be ignored in fafdederal common law, while Motorola



Credit Corp. v. Uzan, 388 F.3d 39 (2d Cir.2004)dhkat the choice-of-law clause governed.
Sarhank and Motorola can, however, be reconciled.

The appellee in Sarhank, proceeding under thadistyurt's 9 U.S.Cu 203 jurisdiction

pursuant to the New York Convention, had succelygbaititioned for confirmation of "a
commercial arbitration award rendered jointly aadesally against Oracle [Corporation] and
its wholly owned subsidiary Oracle Systems, InByétems')," despite the fact that Oracle
was not a signatory to either the agreement untderhnarbitration had been demanded or
any other agreement to arbitrate with the petitiaapgpellee. 404 F.3d at 658. The arbitration
agreement at issue, "a bilateral executory conttetiveen petitioner-appellee Sarhank and
Systems, id., contained a choice-of-law law clataéng that "[t]his agreement shall be
construed and governed in all respects in accoedatitt the laws of the Republic of Egypt
and the parties hereto hereby agree to submietutisdiction of the Courts of Cairo." 404
F.3d at 661. The arbitrators had concluded, baedegyptian contract law, that Oracle was
bound by its subsidiary's signature, id. at 662witbstanding the Egyptian choice-of-law
clause, the Court of Appeals held that "[i]t is Amoan federal arbitration law that controls”
and that "[a]n American nonsignatory cannot be llawrarbitrate in the absence of a full
showing of facts supporting an articulable theaagddl on American contract law or
American agency law." Id. The case was remanddaetalistrict court "to find as a fact
whether Oracle agreed to arbitrate, by its act@risaction ... or on any other basis
recognized by American contract law or the lawgdrecy." Id. at 662-63.

The defendants in Motorola "sought to *355« comguéitration under 9 U.S.G.206"[17]

pursuant to agreements that had been signed btifilaand by certain companies controlled
by the defendants' family, but to which the deferisdhemselves were not parties. 388 F.3d
at 42-43, 49. The agreements in question conteiwads choice-of-law clauses, and the
Court of Appeals held that "if defendants wishrteake the arbitration clauses in the
agreements at issue, they must also accept tteice-of-law clauses that govern those
agreements." Concluding "that under Swiss lawefemdants, as nonsignatories, have no
right to invoke those agreements," the Court of égdp "affirm[ed] the District Court's denial
of defendants' motion to compel arbitration." 388drat 53.

The most reasonable way to reconcile Motorola artd&k is to conclude that a choice-of-
law clause will govern where a nonsignatory to di@alar arbitration agreement seeks to
enforce that agreement against a signatory, butvhete a signatory seeks to enforce the
agreement against a nonsignatory. In the formes, @semplified by Motorola, the party
seeking arbitration must implicitly accept that ttmatract under which arbitration is sought
is valid and binding on it, and the party opposangitration has signed the contract, so both
parties can reasonably be bound by the choicewotlause. In the latter case, exemplified
by Sarhank, the nonsignatory party opposing atiminas in essence contending that it is not
subject to the contract at all; thus, applyinggheice-of-law clause from that contract to
determine the issue would beg the question in anergmotentially unfair to the

nonsignatory. Cf. Thomson-CSF, 64 F.3d at 779i(gfdhat while "the circuits have been
willing to estop a signatory from avoiding arbitoat with a nonsignatory when the issues the
nonsignatory is seeking to resolve in arbitratiomiatertwined with the agreement that the
estopped party has signed," this does not logidalply that a signatory can compel a
nonsignatory in similar fashion, inasmuch as hadithat "the parties were estopped from
avoiding arbitration because they had enteredvimitben arbitration agreements, albeit with
the affiliates of those parties asserting the eabdn and not the parties themselves" cannot
be extended to "estop[] [a nonsignatory] from dagythe existence of an arbitration clause



to which it is a signatory because no such claustse") Here, TexPet, signatory to the 1965
JOA, seeks arbitration, and nonsignatory Petroemuagposes arbitration. Thus, Sarhank
rather than Motorola controls, and the federal cammaw of arbitration agreements applies.

One might argue that the holding of Sarhank ispthiagble to this case because that holding
dealt with the circumstances under which "an Anaariconsignatory [could] be bound to
arbitrate,” 404 F.2d at 662, and this case dedlswinether a foreign nonsignatory can be
bound to arbitrate. Motorola, in contrast, deallwvhether a foreign signatory could be
bound to arbitrate. If the difference between anefinan party and a foreign party were
more significant than the difference between aaigny and a nonsignatory, therefore, the
Motorola choice-of-law rule would be applicable dweh reconciliation of Sarhank and
Motorola that would have the choice of governing la a Convention case depend on the
nationality of the party sought to be forced intbiation, however, is not consistent with
the Smith/Enron principle that "parochialism" ineémational arbitration *356¢ should be
avoided in furtherance of "the goal of simplifyiagd unifying international arbitration law,"
198 F.3d at 96. Nothing in either of the Convergisnggests that the validity of an alleged
arbitration agreement involving citizens of natidhat are signatories to the convention
should depend on which signatory nation's citizessst arbitration. The Second Circuit has
attached great weight to the distinction betwegnatories and nonsignatories, see, e.g.,
Merrill Lynch Inv. Managers v. Optibase, Ltd., 388d 125, 131 (2d Cir.2003) (declaring
the distinction to be "decisive" and stating thatiatters whether the party resisting
arbitration is a signatory or not"); Thomson-CS#,F63d at 779, and a reconciliation of
Sarhank and Motorola based on this distinctiongsiicantly more consistent with the
Smith/Enron anti-parochialism principle. Therefore will follow Sarhank and apply
federal common law to the question of whether Rewador is bound by the arbitration
clause in the 1965 JOA.

b. Evidence for Agreement to Arbitrate Under Fed€@mmon Law

Under federal common law, the Second Circuit "hegspgnized five theories for binding
nonsignatories to arbitration agreements: 1) ina@on by reference; 2) assumption; 3)
agency; 4) veil-piercing/alter ego; and 5) estogpehiomson-CSF, 64 F.3d at 776. "[A]
willing signatory (such as [TexPet]) seeking toidbe with a non-signatory that is unwilling
(such as [Petroecuador]) must establish at leasbtbthe five theories described in
Thomson-CSF." Merrill Lynch Inv. Managers, 337 FadL.31.

Of the five Thomson-CSF theories, the most likelyapply in this case is estoppel. "A party
is estopped from denying its obligation to arbérathen it receives a "direct benefit' from a
contract containing an arbitration clause.” Ameari8areau of Shipping v. Tencara Shipyard
S.P.A., 170 F.3d 349, 353 (2d Cir.1999) (citing son-CSF, 64 F.3d at 778-79). Direct
benefits are those "flowing directly from the agneat,” while "the benefit derived from an
agreement is indirect where the nonsignatory etgptbe contractual relation of parties to an
agreement, but does not exploit (and thereby asstimaagreement itself." MAG Portfolio
Consultant, GMBH, v. Merlin Biomed Group LLC, 268H 58, 61 (2d Cir.2001). "To
prevail, then, [Defendants] must show that [Petnaeor] "knowingly exploited' the ...
contract and thereby received a direct benefit filoencontract.” Id. at 62 (quoting Thomson-
CSF, 64 F.3d at 778).

If Defendants' view of the events surrounding thieyeof CEPE/Petroecuador into the Napo
Consortium were accepted, it would be reasonabtenclude that Petroecuador knowingly



received "direct benefits" from the 1965 JOA, dmere€by became estopped from denying
agreement to arbitrate under it. As Defendantsriesthe situation, it was only within the
framework of the 1965 JOA that TexPet acted as raip€' of the Napo Consortium. That

is, when TexPet took the lead role in extractingrom the land covered by the Napo
Concession, this action was on Defendants' account taken under and because of the

1965 JOA, which all parties understood to govem tids view, Petroecuador received oil
extracted by TexPet, at cost, and had control wagous aspects of the extraction of that oil,
only because of the 1965 JOA, and knew that itivedethose benefits because of the 1965
JOA. It was thus analogous to the shipowners in Agar Bureau of Shipping, who received
lower insurance rates and registration under tieadfr flag only because of an agreement
containing an arbitration clause, and were theesfimund to that arbitration clause despite
*357+ not being a signatory to the agreement. 13d &t 353.

If one were to accept Plaintiffs’ version of thet& on the other hand, there would be no
basis for subjecting Petroecuador to arbitratibthd 1973 Contract was a novation intended
by the parties to replace the 1965 JOA, and theespkent relationship among the Napo
Consortium parties was understood to be "quasiraotutal, governed by an ambiguous
amalgam of prevailing “standards and procedurBt"Reply in Supp. of Mot. for Summ. J.
at 4), then there was no extant contract contaiamgrbitration clause from which
Petroecuador could be said to have derived a dwawtfit. Nor would any of the other
Thomson-CSF theories be applicable, if, as Pléntibntend, the 1965 JOA and its
arbitration clause have been dead and buried foy years.

The question, then, is whether there is sufficeantlence in the record supporting
Defendants' version of events to raise a genuswueisf material fact regarding whether
Petroecuador became bound by the arbitration clause 1965 JOA. We answer this
guestion in the affirmative. In so doing, we addresly those portions of the record
necessary to demonstrate clearly that genuinesssumaterial fact do exist, and do not
attempt an exhaustive description of the volumineudence submitted by the parties.

i. Pareja Affidavit

The first significant piece of evidence that th€39OA was understood to govern the
operations of the Napo Consortium after Petroecuadtered it, and that Petroecuador
derived significant benefits from the 1965 JOAthis affidavit of Jorge Pareja Cucalon
submitted by Defendants. Mr. Pareja, accordinggaffidavit, was an employee of Gulf
involved in the Texaco-Gulf Consortium from 19691&70, the General Manager of CEPE
from 1981 to 1982, and the President of Petroequadi®99. He has also served at various
times as Chairman of the Petroleum Policy Commissidhe Ecuadorian Ministry of
Energy, Ecuador's Ambassador to Austria, Ecuadepiesentative to OPEC, and Ecuador's
Minister of Energy and Mines.

Mr. Pareja avers that because of his duties at fGarif 1969 to 1970, he "knew about the
Napo Joint Operating Agreement entered into byididrges of Texaco and Gulf in 1965
("Napo JOA")." (Pareja Affa 4.) He further avers that "[t|here was no questiat, when
CEPE became an interest holder in the Napo CorweSSEPE also became a party to the
[1965] Napo JOA, as that contract controlled tHati@nship and operations of the parties to
the concession” and that he "always understoodidaSEPE, that the [1965] Napo JOA was
the agreement that governed the relationship betWegPet and CEPE regarding oil
exploration and production in the Napo Concessi(fPateja Aff.n 9.) The 1965 JOA,



according to Mr. Pareja, "delineated the joint tsgbf CEPE and TexPet, with respect to each
other." (Pareja Affa 9.)

The Pareja Affidavit also details benefits that EEP asserted to have received from the
1965 JOA. The 1965 JOA, Mr. Pareja says, not oahabled CEPE ... to enjoy its share of
the oil produced in the Napo Concession by the &iperTexPet, but also allowed CEPE,
through its representatives, to have significaptitnnto the exploration and production
efforts by the Operator.” (Pareja A#f9.) According to Mr. Pareja, CEPE was able to
approve all "annual work plans and budgets" ariépprove (or not) significant contractual
relationships that the Operator wished to enterwith various contractors.” (Id.) It could
thereby "have a voice *358e in the petroleum exgtion and production plans and activities"
and "address its own budgetary concerns by beilegtalseek limits on the programs that the
Operator wanted to pursue.” (Pareja AfLO.)

ii. Other Affidavits

Although Mr. Pareja is perhaps the most compeltihBefendants' affiants insofar as he
worked for CEPE/Petroecuador during a portion efrélevant time period, other affidavits
have also been provided in support of Defendantgention that the Consortium of which
CEPE became a part was understood to operate thed&965 JOA. It would serve little
purpose at this stage to reiterate in detail tlegraents of former Consortium Operations
Manager Rene Bucaram, former TexPet Chief Counséti§o Pirez Pallares, or the former

manager of TexPet's separate (non-Consortium)epfidonald Sawyer. For summary
judgment purposes, it is sufficient to note thatytkend to corroborate the statements made
by Mr. Pareja.

Defendants have also offered affidavits from pregplosxpert witnesses Norman N. Anderson
and Owen L. Anderson. These affiants address ysaatice in the oil industry, and

conclude that the Napo JOA was a typical joint apeg agreement, and that such operating
agreements are generally considered essential wieneethan one oil-extraction company
shares rights under a concession from a host gowarn They further conclude that pursuant
to usual practice in the oil industry, Petroecuadlould have been understood to enter the
Napo Concession subject to the existing JOA.

iii. Lack of Explicit Abrogation of 1965 JOA in 187Contract

Another piece of evidence that the 1973 Contract med, as Plaintiffs claim, a novation
replacing the 1965 JOA is that the 1973 Contraptieixly replaced several other contracts,
but did not mention the 1965 JOA. Paragraph 53th@fl973 Contract stated in relevant part
that "the contract executed on August 26, 1961siapplicable portion, and the contracts
executed on March 5, 1964 and June 27, 1969 arpletety substituted by the present
contract. Consequently, the parties shall hereanék governed only by the stipulations set
forth in this public instrument.” (Perez Aff. Ex.)BVhile Plaintiffs focus on the latter
sentence, Defendants focus on the former, andhttigtfat it mentions previous concession
contracts between Ecuador and the concessionaite®bs not mention the 1965 JOA.
Particularly in light of the fact that the 1965 J@@éntained a provision declaring itself
"binding on the successors and assigns of theeBa(fPerez Aff. Ex. Ga 26.1), this

omission of any reference to the 1965 JOA makatléast ambiguous whether the 1973
Contract was intended to render the 1965 JOA iradpper. And on summary judgment, "all



ambiguities ... are viewed in a light most favoeatd the nonmoving party.” Vona, 119 F.3d
at 206.

Plaintiffs contend that "the underlying intent beththe 1973 Contract was that all disputes
involving the Napo Consortium be resolved in Ecua@®l. Mem. in Supp. of Mot. for
Summ. J. at 8), so that at least the arbitratiowipion of the 1965 JOA must have been
abrogated even if some other portions of the 195 Survived. They cite in support of this
contention paragraph 50.1 of the 1973 Contractchvbiates that "[t]he contractors shall
submit to the laws, courts, and judges of Ecuadosummary verbal proceeding, and
expressly waive any claim through diplomatic chasfi€Pl.Ex. C.a 50.1.) "The general rule

in cases containing forum selection clauses," heweéis that “'when only jurisdiction is
specified the clause will generally not be enforegithout some further language indicating
the *359e¢ parties' intent to make jurisdiction exssze.™ John Boutari & Son, Wines &
Spirits, S.A. v. Attiki Importers & Distributors &, 22 F.3d 51, 52 (2d Cir.1994) (quoting
Docksider, Ltd. v. Sea Technology, Ltd., 875 F.B@,7764 (9th Cir.1989)). In particular, a
clause stating that the parties "submit to thesgliction of" a particular state's courts will not
be read as exclusive, Keaty v. Freeport Indonésta, 503 F.2d 955, 956 (5th Cir.1974); one
stating that the parties "submit to the ... colidsd judges” of a particular forum would
seem to be closely analogous. Moreover, the inmtusf this clause referring to submission
of "the contractors"” to Ecuadorian courts, in a slatntract promulgated by the Ecuadorian
government and alleged by Defendants to have lmeessence a concession contract, could
be construed as requiring only that the concess&saubmit to Ecuadorian jurisdiction and
laws if disputes arose in their relationship wittugdor. The clause is not sufficiently clear to
preclude the possibility that CEPE/Petroecuadoldcbe estopped from denying the
applicability of the 1965 JOA's arbitration claus€EEPE and TexPet had in fact proceeded
on the assumption that the 1965 JOA governed takitionship.

The effect of paragraph 43.2 of the 1973 Contist cited by Plaintiffs to support their
contention that the intent behind that Contract feasll disputes to be resolved in Ecuador,
is similarly unclear. It states that "indemnitiesbe paid by the contractors for the damages
caused on lands, crops, buildings or other proggedue to the exploration, exploitation or
any other phase of the oil industry, shall be deiteed by experts designated by the parties"
and that "[iln case of disagreement, the Minisoyaerned shall appoint a third expert,
whose verdict shall be unappealable.” (Pl.Exa €3.2.) This paragraph immediately follows,
and is contained within the same "Clause" as, onearning "[e]xpropriation of lands,
buildings, and other properties,” which it is paed "shall be effected by the Ministry
concerned.” (Pl.LEx. G.43.1) Viewed in context, therefore, paragraph 4®gears to

regulate the legal relationship between the commesses and the Republic on the one hand,
and the local population on the other. It mighténdeen relevant to the question whether the
Aguinda Plaintiffs could sue Texaco in the Unitadt8s, but it does not unambiguously bear
on the question whether the 1965 JOA governs tagarship between Petroecuador and
TexPet.

iv. Conflicting and Ambiguous References to 197 3ttact and 1965 JOA in Subsequent
Agreements Between the Parties

If the subsequent written agreements entered ytbdparties unambiguously clarified that
the relationship between CEPE/Petroecuador andefafter 1973 was not governed or
thought to be governed by the 1965 JOA, then ithtiog doubtful whether Defendants could
survive summary judgment by pointing to their cangrevidence. While some of the



subsequent agreements tend to indicate that tH& @8itract and not the 1965 JOA
controlled, however, the overall picture is notkear as to justify summary judgment in the
face of the evidence offered by Defendants.

(a.) 1974 Contract

The 1974 Contract contains a passing referendeet@973 Contract, but does not state that
the 1973 Contract regulates the relationship betv@&ePE and the other concessionaires of
the Napo Concession. Rather, the 1974 Contrattaaslated by Plaintiffs, states that "[t]he
totality of the activities that will develop in tli®int Operation will be regulated by an *360¢
operating agreement entered into by the parts'[§fe]. Ex. Qa 8.) Plaintiffs cite this clause
and assert that "neither the Republic nor CEPEsBetrador ever entered into such a formal
operating agreement with Texaco and/or Gulf." fR#gm. in Supp. of Mot. for Summ J. at 8.)

The lack of mention of the 1965 JOA in the 1974 @awt may tend to suggest that the 1965
JOA was not understood to continue in effect. Thg4lContract's implication that an
operating agreement separate from the 1973 and @6i#acts would be required, however,
tends to support Defendants' argument that the Co®rract did not itself function as an
operating agreement, and that industry conventionlavrequire one. The 1974 Contract
does not address the question of what contradiher tegal framework would govern "the
activities that will develop in the Joint Operatlon the period before the parties entered into
the future operating agreement to which the 197dti@ot refers. It thus does not decisively
resolve the conflict between Defendants' conterttiahthe 1965 JOA was understood to
apply in the interim, and Plaintiffs' assertiontttiee interim relationship was "quasi-
contractual, governed by an ambiguous amalgamesigiimg “standards and procedures™
(Pl. Reply in Supp. of Mot. for Summ. J. at 4).

(b.) 1977 Contract

The 1977 Contract by which CEPE bought out Guéfteaining portion of the Napo
Concession tends to support Plaintiffs' positiothia case, but not so definitively as to
permit summary judgment in the face of Defendamustrary evidence. Most favorable to
Plaintiffs is paragraph 2.13, which states:

With respect to any obligations Gulf may have todtiparties and which do not appear in its
accounts, neither the Ecuadorian government noECERIl assume any responsibility
whatsoever, and these must be taken care of by Gulf

Therefore CEPE shall assume only those obligatioaisare in accordance with this
agreement.

(PL.LEx. On 2.13.) The arbitration clause of the 1965 JOA ddad described as an obligation
Gulf had to TexPet, and there has been no showatigttappeared in Gulf's accounts. And
although TexPet was not a signatory to the 197 #r@ot) paragraph 2.13 could still serve as
evidence that CEPE/Petroecuador believed the 10853 be inapplicable and thus did not
"knowingly exploit[]" it, MAG Portfolio Consultant268 F.3d at 62 (quoting Thomson-CSF,
64 F.3d at 778).

By the time of the 1977 Contract, however, CEPE lteh part of the Napo
Concession/Consortium for several years. If théiggunderstood the obligations of the



1965 JOA to have attached to CEPE, those obligatiayuld have been in place before the
1977 Contract entered the picture. Furthermolis,nbt clear that an operating agreement is
the sort of "obligation” that would be expecteddppear in [Gulf's] accounts”; it is likely
that this wording was meant to refer to monetaapilities.

(c.) 1985 Agreement

The 1985 Agreement also tends to support Plaihgiffsition that the 1973 Contract and not
the 1965 JOA was seen as controlling the relatipnsétween members of the Napo
Consortium. The background section of the 1985 Agpent mentions only the 1973
Contract and not the 1965 JOA, although it doesspetifically state that the 1973 Contract
controlled the relationship between Consortium memsilor abrogated the 1965 JOA. Even
more suggestive are clauses 3.3.1 and 3.3.2 dfaB®& Agreement, which provide
respectively that "[t]he *361¢ parties shall witt86 days commence negotiations for a final
Joint Operations Agreement to continue the Consor operations" and that "[u]ntil the
Joint Operations Agreement becomes effective, thres@rtium's operations shall be carried
out according to the standards and procedureh#vat been in force up to now." (Perez Aff.
Ex. L, at 5.) Taken together, these clauses seest enasistent with Plaintiffs' view that no
Joint Operations Agreement was in force in 1985 which would explain why one had to

be negotiated  and that the relationship of the Consortium panv@s instead "quasi-

contractual, governed by an ambiguous amalgamesigiimg “standards and procedures™
(Pl. Reply in Supp. of Mot. for Summ. J. at 4).

It is also possible, however, to read clauses 2B8dl3.3.2 as indicating dissatisfaction by the
parties with the then-governing legal regime, ani@sire to replace it, while leaving open the
guestion of what the then-governing legal regintealy was. The 1985 Agreement does not
specify whether the "standards and procedureshthat been in place" were quasi-
contractual, or contractual and derived from thé3l@ontract, or contractual and derived
from the 1965 JOA. One can imagine a scenario iichwilr. Pareja is correct that during his
time as the General Manager of CEPE from 1981 82 1Be parties believed the 1965 JOA
to govern the operations of the Consortium, andyedhe time of drafting of the 1985
Contract, there was sufficient uncertainty in thadrof the drafter regarding what contract

or other legal framework governed the Consortiuat thnguage was chosen to avoid the
guestion entirely. The 1985 Agreement tends to ssigifpat the 1965 JOA was not
understood to govern the relationship of the pattiethe Consortium, but it does not
establish that proposition so conclusively as shify disregarding contrary evidence on a
motion for summary judgment.

(d.) 1991 Agreement

Perhaps most favorable to Plaintiffs' positiorhis 1991 Agreement. The 1991 Agreement
does not reference the 1965 JOA at all, or corgtainreference to arbitration. It defines the
"Contract" as the 1973 Contract, and states ti@drisortium' ... means the de facto company
made up of Petroecuador and Texaco, for the exlarand exploitation of the oil fields
assigned hereto by the State, in accordance wetlCdmtract.” (Suppl. Kolis Decl. Ex.o1
1.1-1.2.) It further provides that "[i]f disputesse between the Parties with respect to the
application and/or interpretation of this Agreemesoich disputes shall be heard in the
Special Court [Juzgado Especial], in accordanchk @éction 10 of the Hydrocarbons Act"”
and that "this Agreement and the operations contiegbshall be subject to the laws of



Ecuador, and the rules, regulations, contractso#imelr agreements signed by the parties."”
(Suppl. Kolis Decl. Ex. 3a 13.1-13.2 (alterations in original).)

This language certainly, as Plaintiffs contendd#eto suggest that their version of events is
the correct one. It is conceivable, however, thia ‘e facto company made up of
Petroecuador and Texaco, for the exploration aptbéation of the oil fields assigned hereto
by the State, in accordance with the Contract" tigfer to the de facto company for the
exploration of oil fields that were "assigned bg State ... in accordance with the [1973]
Contract" consistent with Defendants' argument that the 1®3t&ract was understood
to be a concession contract oimly rather than to a "de facto company made up of
Petroecuador and Texaco ... in accordance with 98 Contract.” *362¢ And while the
forum selection clause is helpful to Plaintiffsrggaularly because it is "mandatory rather
than permissive," John Boutari & Son, 22 F.3d atébél "[tlhe Supreme Court ... has
indicated that forum selection ... clauses areysnggively valid where the underlying
transaction is fundamentally international in cletégg" Roby v. Corporation of Lloyd's, 996
F.2d 1353, 1362-63 (2d Cir.1993) (citing The Bremedapata Off-Shore Co., 407 U.S. 1,
15, 92 S.Ct. 1907, 32 L.Ed.2d 513 (1972)), the wmalpextent of the clause is not so clear as
to necessarily wipe out any right of arbitratioattiexPet might previously have acquired by
estoppel. The 1991 Agreement states that it "sleaéiffective as of the first day of July
1990." (Suppl. Kolis Decl. Ex. 43.) Disputes among the parties with respect tw the

relations before that date therefore may not gualf "disputes ... between the Parties with
respect to the application and/or interpretatiothfd] [1991] Agreement” (Suppl. Kolis
Decl. Ex. 1a 13.1).

(e.) 1995 Settlement

Unlike the 1985 Agreement and the 1991 Agreemant1895 Settlement, signed by
representatives of Petroecuador, TexPet and Ecutethols to suggest that Petroecuador and
TexPet understood their relationship as membetiseo€onsortium to have been based on
the 1965 JOA. The 1995 Settlement recites that 'jizona Texaco de Petroleos del Ecuador,
C.A., and Gulf [Ecuador], which were ultimately saeded by Texpet and Petroecuador
(hereinafter referred to as the "Consortium'), stha Joint Operating Agreement with Texpet
on January 1, 1965, covering the operation of thesOrtium's facilities (hereinafter referred
to as the "Napo Agreement’).” (Veiga Aff. Ex. BatlIt further recites that "Petroecuador
exercised its rights under the Napo Agreementraplhced Texpet as the operator of the
Consortium on July 1, 1990." (Veiga Aff. Ex. B aJ 3he reference to Petroecuador as one
of the successors of the 1965 JOA's signatoriesttenreference to Petroecuador exercising
rights under the 1965 JOA in 1990, both supporebeééants’ contention that the 1965 JOA
was understood to survive with Petroecuador astg.pa

v. Letter From Marco Herrera Balarezo

The 1995 Settlement is not the only post-1973 mgithat implies a belief on the part of
CEPE/Petroecuador that the 1965 JOA continuedyergo Another such writing, attached
as Exhibit F to the affidavit of RérBucaram, is a letter sent to Mr. Bucaram by Marco
Herrera Balarezo, "CEPE GENERAL AUDITOR," in Noveentof 1986. In relevant part,
the letter, as translated, first complains that



Operator TEXACO failed to observe Article 8 sect{8h of the Napo Joint Operating
Agreement, give[n] that cash calls to CEPE werenmade "... in writing at least 30 days in
advance of the start of the month to which the lktidglates..." but rather generally complied
[sic] in the second two weeks of the previous month

The letter goes on to allege "significant shortdgeisveen the amounts in sucres provided by
TEXACO and those spent in [various months] ... mck CEPE, on the contrary, had
surpluses,” and to state that "[i]t has becomengisddo rationalize cash calls pursuant to
Article 8 of the Napo Agreement.”

Article 8, section 8 of the 1965 JOA did pertairthie timing of requests for funds by the
Operator, and did require such requests to be B@diays in advance. The wording of
article 8, section 8 as quoted in Mr. Herrera®tedoes not correspond precisely to the
wording of the 1965 *363« JOA, which states in velet part that "[tjhe Operator shall make
written requests at least 30 days in advance ofidtes' (Perez Aff. Ex. C at8.8), but it is

possible that the difference is a result of traimmtefrom English to Spanish and back to
English. In the absence of any other "Napo Agreemarthe record that contains an article
8, section 8, applicable to requests for fundis, & reasonable inference that the Napo
Agreement quoted is the 1965 JOA.

Plaintiffs have suggested, in the course of disgutine significance of a different portion of
Defendants' evidence, that "there were actually tMapo Agreements’  the 1965 Joint

Operating Agreement ("JOA") between Texaco andilf G and another agreement
executed years later.” (Pl. Reply Mem. in SupgMof. for Summ. J. at 2.) Their evidence
for this proposition is a statement in a 1974 tednt by a TexPet manager to the then
General Manager of CEPE, that has been translatéalaws:

As you know, some years ago our Companies reachadraement on operations that we
call the "Napo Operating Agreement.” Later on, @mnpanies prepared a new draft
Operating Agreement, which included the experiesitained during that time. Copies of
both texts have been sent to you for your review.

(Perez Aff. Ex. G at 1.) The reference to a "neaftdDperating Agreement,” however, could
well refer to an agreement that had not yet beecwed by the parties, and there is no
evidence in the record that such a new operatingeagent was in fact executed until 1991.
At the summary judgment stage, where "all ambigsiti. are viewed in a light most
favorable to the nonmoving party,” Vona, 119 F.8AdG6, the 1974 letter therefore cannot be
read to indicate the existence of another Napo égent that was binding on the parties
during the 1970s and 1980s. It is more significasbfar as it implies that CEPE was
provided with a copy of the 1965 JOA, as Mr. Patates in his affidavit (Perez Aff.36).

At this stage, therefore, the November 1986 Id¢tten Mr. Herrera must be read to suggest
that CEPE's auditor believed that the 1965 JOAsudived the 1973 Contract and
continued to bind the parties, and believed thaPERvas entitled to benefits under the 1965
JOA. Admittedly, as Plaintiffs point out, the letteade no specific reference to the
arbitration clause of the 1965 JOA. But on an gstbfheory, the test is whether
CEPE/Petroecuador ""knowingly exploited' the .ntcact and thereby received a direct
benefit from the contract,” MAG Portfolio ConsultaB68 F.3d at 62 (quoting Thomson-
CSF, 64 F.3d at 778), not whether it explicitly moWwledged the existence of the contract's
arbitration clause.



2. Doctrine of Waiver

Plaintiffs assert that even if Petroecuador diglogie point agree to arbitration, "Texaco" has
waived its right to arbitrate by its conduct durthg Aguinda litigation. Even leaving aside
any potential complications arising from the diéfet identities of the parties to which
Plaintiffs collectively refer as "Texaco" in thertext of the instant case, the Aguinda
litigation, and the Lago Agrio litigation, the eeidce viewed in the light most favorable to
ChevronTexaco and TexPet does not demonstratevamgifficiently clearly to preclude
arbitration under the relevant legal standard.

a. Governing Law

As previously discussed, see supra Parts Il.A.2I&11.a, the contract under which
arbitration is sought in this case is subject thexithe New York Convention *364 or the
Inter-American Convention, both of which have beworporated into the FAA and both of
which explicitly incorporate Chapter One of the FAAthe extent that it is not "in conflict”
with their more specific provisions, 9 U.S.CA208, 307 (West 2005). The Second Circuit

"ha[s] long held that “once a dispute is coveredhey{FAA], federal law applies to all
guestions of interpretation, construction, validigvocability, and enforceability.™
Gutfreund v. Weiner (In re Salomon Inc. Sharehad2erivative Litig.), 68 F.3d 554, 559
(2d Cir.1995) (quoting Coenen v. R.W. Presspric8&, 453 F.2d 1209, 1211 (2d
Cir.1972)) (alteration in original). Nothing in tispecific provisions of either of the
Conventions is in conflict with the Coenen rule ieththerefore applies here.

The question of whether a right to arbitrate hamnbeaived goes to the continued
"enforceability” of the arbitration contract. Théree, under Coenen, it is governed by federal
law. In applying that law,

the Supreme Court has instructed that "any dowbrtserning the scope of arbitrable issues
should be resolved in favor of arbitration, whettier problem at hand is the construction of
the contract language itself or an allegation ofver delay, or a like defense to arbitrability.'
Moses H. Cone Mem'l Hosp. v. Mercury Constr. CofpQ U.S. 1, 24-25, 103 S.Ct. 927, 74
L.Ed.2d 765 (1983). This bias in favor of arbitoaitj ‘is even stronger in the context of
international transactions.' Deloitte Noraudit A /®eloitte Haskins & Sells, U.S., 9 F.3d
1060, 1063 (2d Cir.1993).

Chelsea Square Textiles, Inc. v. Bombay Dyeing &Mo., 189 F.3d 289 (2d Cir.1999).
b. Merits

Plaintiffs’ waiver argument is not strong enouglovercome the bias in favor of arbitration
established by Moses H. Cone, Deloitte Noraudid, @helsea Square Textiles. Plaintiffs
contend that Texaco should have moved in Aguindaiopel arbitration against
Petroecuador. Unfair prejudice resulted, PlainsHy, when Texaco instead relied on the fact
that the Republic and Petroecuador could not béeiadied in the United States as a ground
for transfer of the case to Ecuador, and then seekits position on the sovereign immunity
of Ecuador and Petroecuador after they had spem¢rlyears basing their litigation strategy
on its former position. Although this argumentugpsrficially attractive, its logic does not
survive close scrutiny.



Sovereign immunity for purposes of arbitration, @aoglereign immunity for other purposes,
do not necessarily go hand in hand. An FSIA provigiited by Plaintiffs abrogates
sovereign immunity where

the action is brought ... to enforce an agreemextteniy the foreign state with ... a private
party to submit to arbitration... any differencesvhich may arise between the parties with
respect to a defined legal relationship ... coniogra subject matter capable of settlement by
arbitration under the laws of the United Statedparonfirm an award made pursuant to such
an agreement to arbitrate, if (A) the arbitratiois.intended to take place in the United
States, [or] (B) the agreement ... is or may beegwed by a treaty or other international
agreement in force for the United States callinglie recognition and enforcement of
arbitral awards....

28 U.S.C.A. 1605(a)(6)(A) (West 2005). By its terms, howevbis abrogation applies only

to an action brought to enforce the arbitratioreagrent or confirm the arbitration award. It
is perfectly consistent to say that a foreign stexmune from jurisdiction in a context
other than a *365¢ petition to enforce an arbitnatagreement or confirm an arbitration
award, but may nevertheless be compelled to arbitnader 1605(a)(6)(A).

That being the case, Plaintiffs are left to ardws Texaco should have responded to the
Aguinda lawsuit by seeking to compel arbitratiomiagt Petroecuador. As Defendants do not
claim a right to arbitration against the Republi&€ouador, however, they can reasonably
answer that such arbitration would not have sothedoroblems created in Aguinda by the
inability to implead Ecuador itself, see Aguindal'exaco, Inc., 142 F.Supp.2d 534, 542
(S.D.N.Y.2001). Moreover, such arbitration would reen have enabled the Aguinda
Plaintiffs, or Texaco, to implead Petroecuadothi@ Aguinda litigation, because
Petroecuador would have been subject to jurisdiatinder 28 U.S.CG.1605(a)(6)(A) only

with respect to the arbitration. Thus, the Aguicdart's perceived inability to order effective
equitable relief, see 142 F.Supp.2d at 542, likedyld not have been significantly altered.

While it might have been possible for Texaco to sbaw have invoked its purported right to
arbitration on behalf of the Aguinda Plaintiffs am@ught their claims into the arbitration,
the legal feasibility of such an action is unclagbest. It is also unclear whether, even if this
could have been done, Texaco would have had amnyadioin to assist the Aguinda Plaintiffs
in joining parties that the Aguinda Plaintiffs cduiot themselves join, so as to enable
litigation in a forum that Texaco opposed; litigaudb not generally have an obligation to
provide procedural aid to their adversaries. Tesa@ilure to attempt such a maneuver is
therefore insufficient basis for a finding of waive

Plaintiffs also suggest that Defendants have alsged any right to arbitrate through their
conduct in this litigation, by asserting counteirtia seeking indemnification, rather than
immediately moving to compel arbitration. The carolaims against Petroecuador,
however, are explicitly conditional: Defendantdeta their Answer that they "will not seek
to litigate these counterclaims against Petroeauiadinis Court unless the arbitrability
guestion raised by the Amended Complaint is decidéavor of Petroecuador.” (Countercls.
2 5.) In a procedural system that explicitly pernplisading in the alternative, see Fed. R.
Civ. Pro. 8(e)(2), such conditional claims do nastitute a waiver of rights that will exist if
the condition is not met. Plaintiffs would likelygaie that the (unconditional) counterclaims



against the Republic of Ecuador are also, in ngatbunterclaims against Petroecuador,
because on their view the two parties are leghltysame. But Defendants have provided
sufficient evidence in opposition to this propasitihat it does not make sense to find a
waiver based upon their refusal to accept it witlguestion. On Defendants' reasonably
supported view of the situation, they have sougbitration while bringing a conditional
counterclaim against the party involved in the tahion, in case arbitrability is found
lacking, and a related unconditional counterclagaiast a party not involved in the
arbitration. This is not sufficient to create a vaj given the governing law's strong bias in
favor of arbitration.

To the extent that Plaintiffs complain of Texadaiture, during the pendency of the Aguinda
litigation, to initiate arbitration against Petro@dor simply seeking indemnification for
Texaco's costs in defending that litigation, theyndt state the sort of waiver claim that this
Court may properly evaluate. "Ordinarily a defenbevaiver brought in opposition to a
motion to compel arbitration ... is a matter todeeided by the arbitrator.” Bell v. Cendant
Corp., 293 F.3d 563, 564 (2d Cir.2002); S & R CGimgston v. Latona *366¢ Trucking,
Inc., 159 F.3d 80, 82-83 (2d Cir.1998). This ruteesl not apply where "the party seeking
arbitration ha[s] already participated in litigation the dispute” that it seeks to arbitrate.
Bell, 293 F.3d at 564; S & R Co., 159 F.3d at 88rd{ however, where litigation enters the
picture purely as the subject of a claim for inddroation from a third party, it cannot be
said that "the party seeking arbitration ha[s]adiyeparticipated in litigation on the dispute”
that it seeks to arbitrate, Bell, 293 F.3d at 364 R Co., 159 F.3d at 83. Such an ordinary
waiver claim is therefore "a matter to be decidedhe arbitrator.” Bell, 293 F.3d at 564; S
& R Co., 159 F.3d at 83.

3. Act of State Doctrine Applied to 1973 Contract

Plaintiffs’ final argument for summary judgmenthsat allowing arbitration would contravene
the 1973 Contract, and that because the 1973 @bmies "an official act of the Ecuadorian
State implementing its oil policy” (Pl. Mem. in Supmf Mot. for Summ. J. at 15), the act of
state doctrine compels that it must be followed agle of decision. The 1973 Contract,
Plaintiffs contend, requires that all disputestezlao the Napo Consortium be resolved in
Ecuador. Thus, to allow arbitration in the Unitadt8s, according to Plaintiffs, would be to
treat the 1973 Contract as invalid, which wouldate the act of state doctrine given the
1973 Contract's official status.

The act of state doctrine, however, does not apptg. The FAA explicitly provides that
"[e]nforcement of arbitration agreements ... shall be refused on the basis of the Act of
State doctrine.” 9 U.S.C.A.15 (West 2005). Although this provision is locatedChapter
One of the FAA rather than in the Convention-impbeting Chapters Two and Three,
Chapter One of the FAA applies to actions brougitten the New York and Inter-American
Conventions unless it is "in conflict" with Chapérwo or Three or the Conventions as
ratified. 9 U.S.C.Ax 208, 307. No reason is apparent why 9 U.S1I5 would be in conflict
with either of the Conventions or either of the FERAapters that implemented them. Thus, 9
U.S.C.: 15 applies here, and enforcement of the arbitraigreement at issue, if otherwise
appropriate, "shall not be refused on the basth@fct of State doctrine.” Plaintiffs' third
and final argument in favor of summary judgmentefare fails, and their motion for
summary judgment must be denied.

IV. Plaintiffs’ Motion to Dismiss Counterclaims UerdRule 12(b)



Although Plaintiffs have styled their motion to iss the counterclaims under Rule 12(b) as
a single motion, it is in substance two concepyuaitinct motions, the first seeking to
dismiss the counterclaims for lack of subject migttasdiction, pursuant to Rule 12(b)(1),
and the second seeking to dismiss the counterclainfailure to state a claim, pursuant to
Rule 12(b)(6). Plaintiffs' success with regardacokl of subject matter jurisdiction would

moot the portion of their motion to dismiss thadexss failure to state a claim: if this Court
lacked subject-matter jurisdiction over Defendacdsinterclaims, it would have no authority
to determine whether or not they state claims foictvrelief can be granted. See Steel Co. v.
Citizens for a Better Env't, 523 U.S. 83, 94-95 81Ct. 1003, 140 L.Ed.2d 210 (1998).
Thus, the portion of Plaintiffs' motion claimingckaof subject matter jurisdiction will be
addressed first.

A. Motion to Dismiss for Lack of Subject Matter fhdfiction
1. Legal Standard

"A case is properly dismissed for lack of subjeeattter jurisdiction under Rule *367¢
12(b)(1) when the district court lacks the statytor constitutional power to adjudicate it."
Makarova v. United States, 201 F.3d 110, 113 (2A2000). As a general matter, "[t]he
burden of proving jurisdiction is on the party atisg it." Robinson v. Overseas Military
Sales Corp., 21 F.3d 502, 507 (2d Cir.1994). "disi®on must be shown affirmatively, and
that showing is not made by drawing from the plegsliinferences favorable to the party
asserting it." APWU v. Potter, 343 F.3d 619, 628 (2r.2003); Shipping Fin. Services Corp
v. Drakos, 140 F.3d 129, 131 (2d Cir.1998).

"When ... ajurisdictional challenge under Fed.R.Ei 12(b)(1) is addressed to the
complaint, a court accepts as true all the faaliagations in the complaint and must draw
all reasonable inferences in favor of the plairtiffunney v. United States, 319 F.3d 550,
554 (2d Cir.2003). "Where jurisdictional facts ataced in dispute,” however, "the court has
the power and obligation to decide issues of fgatetherence to evidence outside the
pleadings, such as affidavits." APWU, 343 F.3dZ;6.eBlanc v. Cleveland, 198 F.3d 353,
356 (2d Cir.1999). Plaintiffs' motion to dismis& tbounterclaims under Rule 12(b) comes at
the initial pleading stage, but both parties havensitted affidavits in connection with the
motion. Thus, the Court will assume unchallengégbations to be true but will not
automatically assume the truth of any disputedglictional facts.

2. Analysis

The Foreign Sovereign Immunities Act (FSIA), whastablishes a background rule of
sovereign immunity accompanied by a specificallyrearated list of exceptions, "provides
the sole basis for obtaining [subject matter] gigson over a foreign sovereign in the United
States." Virtual Countries, Inc. v. Republic of 8$oéfrica, 300 F.3d 230, 236 (2d Cir.2002)
(alteration in original) (quoting Republic of Argéra v. Weltover, Inc., 504 U.S. 607, 611,
112 S.Ct. 2160, 119 L.Ed.2d 394 (1992)). Thereoislispute that Ecuador and Petroecuador
both qualify as foreign states for FSIA purpos@sn(Compl.aa 16-17; Ansaa 16-17;

Countercls) 1.[18]) Thus, the FSIA governs the presence oemadxs of subject-matter
jurisdiction here.



The FSIA bestows upon district courts original gdiction without regard to amount in
controversy of any nonjury civil action againsioagign state as defined in [28 USC
1603(a)] as to any claim for relief in personamhwiéspect to which the foreign state is not
entitled to immunity either under [28 USC1605-1607] or under any applicable
international agreement.

28 U.S.C.A. 1330(a) (West 2005). The general rule, howevehas"[s]ubject to ...

international agreements [predating the FSIA] faraign state shall be immune from the
jurisdiction of the courts of the United Statesepicas provided in [28 U.S.@.1605 to [28

U.S.C.q] 1607." 28 U.S.C.A: 1604. Thus, this Court has *368¢ subject mattasgliction if,
and only if, plaintiffs Ecuador and Petroecuader stripped of immunity under 28 U.S.&.

1605-1607, or an applicable international agreenweitih respect to Defendants’
counterclaimg  that s, if and only if one of the FSIA's enumethéxceptions applies.

ChevronTexaco and TexPet, as counterclaim plasntiffave the burden of going forward
with evidence showing that, under exceptions taRBEA, immunity should not be granted,
although the ultimate burden of persuasion remaitisthe alleged [here conceded] foreign
sovereign[s]." Cabiri v. Government of the RepublicGhana, 165 F.3d 193, 196 (2d
Cir.1999); Cargill Int'l S.A. v. M/T Pavel Dybenk691 F.2d 1012, 1016 (2d Cir.1993).

The sole exception claimed by Defendants to beiegdge to this case is 28 U.S.C.

1607(b), known as "the counterclaim exception ®RBIA," Cabiri, 165 F.3d at 196. That
section provides in relevant part that "[ijn anyi@t brought by a foreign state ... in a court
of the United States... the foreign state shallb®oaccorded immunity with respect to any
counterclaim ... arising out of the transactiomeccurrence that is the subject matter of the
claim of the foreign state." 28 U.S.C:8.607(b) (2005).

In construing the "transaction or occurrence” tdst1607(b), the Second Circuit has

"look[ed] for guidance" to the identically wordegkt for compulsory counterclaims under
Fed. R. Civ. Pro. 13(a). Cabiri, 165 F.3d at 197e Rule 13(a) test is "construed ...
liberally," as ""not requiring an absolute identitiyfactual backgrounds ... but only a logical
relationship between them.™ Cabiri, 165 F.3d at (uoting United States v. Aquavella, 615
F.2d 12, 22 (2d Cir.1979)). "The transaction orwgence standard .... looks to the logical
relationship between the claim and the countercglaimd attempts to determine whether the
essential facts of the various claims are so Idlgicannected that considerations of judicial
economy and fairness dictate that all the issuesdmved in one lawsuit." " Cabiri, 165 F.3d
at 197 (quoting Aquavella, 615 F.2d at 22).

To apply the Cabiri test, we must first determine nature and "essential facts" of Plaintiffs’
claims. The contents of the Amended Complaint areshadowed in its first paragraph,
where Plaintiffs are described as

seek[ing] injunctive and declaratory relief agaiDstfendants ChevronTexaco Corporation
and Texaco Petroleum Company (collectively "Texaéa' making a meritless arbitration
demand against... Petroecuador before the AmeAdaitration Association ("AAA"); for
asserting a position before this ... Court thaatly contradicts the position upon which
Texaco prevailed in Aguinda v. Texaco ... and fakmng a claim for indemnification against
... Petroecuador which Texaco waived through iteloat in the Aguinda case.



(Am.Compl.a 1.) That is, the first paragraph of the Amendet@laint indicates that three

things are at issue: an allegedly meritless atimmademand, an alleged inconsistency
between Defendants' positions in this case andcbexpositions in the Aguinda litigation,
and a waiver of any claim Defendants might othezviiave had for indemnification against
Petroecuador that Texaco allegedly effected bgatluct in the Aguinda litigation.

In accordance with this introduction, essentiallyfthe allegations that follow the first
paragraph of the Amended Complaint fall into onénaf categories. The first set of
allegations pertains to the contractual relationstthong CEPE/Petroecuador, TexPet, Gulf,
and the other related companies involved in théoigtion of the Napo Concession, or
between those *369+ companies and the Republico&é&or. This set of allegations is

offered to establish the lack of an arbitrationeggnent binding Petroecuador. The second set
of allegations recounts the history of the Aguifitigation and related post-1993 events such
as the 1995 Settlement, the 1998 Final Releaseharidago Agrio litigation. This set of
allegations forms the basis for Plaintiffs' claiofsvaiver and inconsistency.

These two categories of allegations correspontedwo categories of claims for relief that
Plaintiffs put forward. Recall that according te tGlaims for Relief section of the Amended
Complaint, Plaintiffs purport to state four clainihe first three, for collateral estoppel,
judicial estoppel, and waiver, assert that Texaoor'gluct in the Aguinda litigation has
caused the Defendants to lose certain rights aglamtiffs that Defendants might
otherwise have had. The fourth claim asserts tlef¢i@ants have no valid grounds upon
which to demand arbitration against Plaintiffshie tUnited States, and that Plaintiffs are
entitled to a permanent stay of arbitration. Teathe fourth claim corresponds
approximately to what we have described as thedesof allegations (pertaining to lack of a
contractual obligation to arbitrate), and the firsee claims correspond approximately to
what we have described as the second set of abegdpertaining to Texaco's conduct in the
Aguinda litigation and related post-1993 events).

The Prayer for Relief in Plaintiffs' Amended Comptawhile extensive, is not inconsistent
with this view of their claims and allegations. Tirst two prongs of their requested ten-part
declaratory judgment address their collateral gstband judicial estoppel claims, both based
on Plaintiffs' view of Texaco's conduct in the Agda litigation. The third prong states that
Aguinda "involved the same claims, brought by mahthe same plaintiffs, as the case
currently pending in Lago Agrio, Ecuador on whiokx@co seeks indemnification in this
matter,” which is a logical element of Plaintiffigiver argument based on the Aguinda
litigation and related post-1993 events, and thetfoprong states specifically that "Texaco
waived any right it may have had to seek indemaiion” from Ecuador or Petroecuador in a
U.S. forum "[t]hrough its conduct in the Aguindased (Am. Compl. Prayer for Relief
(A)(c)-(A)(d).) The fifth prong states that the Zontract "controls the contractual
relationship between the Plaintiffs and the Defensla(id.» (A)(e)), and the seventh prong
that "[n]either the Republic of Ecuador nor Petrgador has ever become a party to the
October 22, 1965 Joint Operating Agreement betwee exaco Petroleum Company and
the Ecuadorian Gulf Company" (idd(A)(g)). These two statements embody key elemeits
Plaintiffs’ argument that no arbitration agreentanting on Petroecuador exists, an
argument that the Court is requested to expliciigfirm by declaring further in the ninth
prong that "[n]either the Republic of Ecuador netrBecuador has ever agreed to arbitrate
any disputes with Texaco in any American forum" anthe tenth prong that "[u]lnder either
the Federal Arbitration Act or Article 75 of the Werork Civil Practice Law and Rules,



there are no valid grounds upon which Texaco mayashel arbitration against the Republic
of Ecuador or Petroecuador in this matter.” ¢dd(A)(i)-(A)(j).) The two prongs of the

requested declaratory judgment least obviouslyeadlto the waiver argument and the
argument against arbitration are the sixth, denmapgidgment that "[tjhe Republic of
Ecuador and Petroecuador are a single party fgpuh@oses of their contractual relationship
with Texaco" (ida (A)(f)), *370+ and the eighth, demanding judgmtrdt "[n]either the

Republic of Ecuador nor Petroecuador has ever rmatlear statement waiving its sovereign
immunity in the United States in this matter, amelré are no grounds upon which to find
such a waiver by implication” (id.(A)(h)). Even these, however, both seek to eshbli

portions, if somewhat tangential portions, of thguaments Plaintiffs have put forward in
support of their claims that Petroecuador has rigation to arbitrate and that Defendants
have waived or otherwise forfeited any claim toammhification from Petroecuador. Thus, all
portions of the requested declaratory judgmentosannderstood as related to those two sets
of claims and allegations.

The three injunctions requested by the Prayer &ieRin Plaintiffs' Amended Complaint
have a similar relationship with those same twes sétlaims and allegations. The request for
a permanent injunction staying the arbitration pemiings clearly relates to the claim that
arbitration is inappropriate. The request for ganation "barring Texaco from asserting a
right to indemnification against the Republic ofuador and Petroecuador in this matter” (id.
a C), broad as it is, can be understood in the comtethe Amended Complaint as stemming

from the claim that any such right was lost becaiSeexaco's conduct in the Aguinda
litigation. The request for an injunction "estoppifiexaco from denying that the Republic of
Ecuador and Petroecuador enjoy sovereign immumitigg United States in this matter” (id.
B) adds little to the corresponding declaratorygjpngnt request discussed above.

Having ascertained "the essential facts of [Plfgiticlaims,” we can now determine whether
they "are so logically connected” with the essémmdiets of the counterclaims "that
considerations of judicial economy and fairnessadiécthat all the issues be resolved in one
lawsuit." Cabiri, 165 F.3d at 197. Following theaexple of the Second Circuit in Cabiri, this
determination shall be made separately with redpeeach substantively distinct
counterclaim. 165 F.3d at 198 (stating that "[wjalsize the applicability of the counterclaim
exception to each of the claims separately"). Wherainally distinct claims are based
"essentially on the same allegations,” however thay be treated together in determining
the applicability of the counterclaim exceptiorthe FSIA. Id.

Here, although Defendants nominally bring four deutiaims, there are in substance two
sets of counterclaims. Defendants' first countargland a portion of Defendants' fourth
counterclaim for declaratory judgment, allege fetroecuador is obligated to indemnify
Defendants for litigation expenses, costs, andfimay judgment in the Lago Agrio litigation
because of an implied agency relationship betwes@t and Petroecuador with respect to
TexPet's operation of the Napo Consortium. Defetslarcond and third counterclaims, as
well as the remaining portion of the fourth counkaim for declaratory judgment, are based
on alleged breaches by Ecuador and Petroecuadoe 4095 Settlement and 1998 Final
Release. The implied-agency counterclaims are bassentially on the same allegations” as
one another, Cabiri, 165 F.3d at 198, and the samde said of the settlement-based
counterclaims. Thus, only two separate determinatare necessary regarding the
applicability of the counterclaim exception to f8IA.



a. Counterclaims Based on an Implied Agency Relahp Between Petroecuador and
TexPet

In analyzing whether subject matter jurisdictiopissent as to the counterclaims *371e
based on an implied agency relationship betweem&aiador and TexPet, it is important to
note that because those counterclaims run agagtisteeuador only, they have explicitly
been made conditional on the Court's finding fairliffs with respect to the arbitrability
issue. Thus, the implied-agency counterclaims woulg be litigated in the event that the
arbitration petition filed by Defendants was detered to lack merit. In analyzing the
presence or absence of jurisdiction over the imdpdigency counterclaims, we may therefore
assume that the initial arbitration petition wagittess. If this is determined not to be the
case, then the implied-agency counterclaims witlista of their own accord and our analysis
will be moot.

Proceeding on that assumption, the Court is unwilto conclude that the FSIA permits what
would be colloquially referred to as "sandbaggiigefendants are ultimately responsible for
the initiation of this litigation, in that it wouldot have occurred had Defendants not
commenced arbitration proceedings against Petrdeculi those arbitration proceedings
were meritless, then finding Plaintiffs' reactionthem to have created jurisdiction over
counterclaims going to the merits of the underlyingpute would result in a significant and
unreasonable gap in the wall of sovereign immuestyablished by the FSIA. Such a result is
not compelled by the text of the FSIA or by a progeplication of the Cabiri standard.

To find counterclaim jurisdiction here would besty that a would-be plaintiff who wishes
to sue an entity possessing sovereign immunity simaply take the following steps. First,
file a meritless arbitration petition against thatity in the United States, and wait for that
entity to go to court in an effort to stop the gndless arbitration. Second, if the immune
entity chooses to sue in state court to stop thiération, remove to federal court, either on
the basis of diversity, or on the basis that youehalleged the existence of "an arbitration
agreement ... falling under the [New York or Infenerican] Convention,” 9 U.S.C.A

205, 302 (West 2005); see Sarhank Group v. Oraatp.404 F.3d 657, 660 (2d Cir.2005)
(holding that a challenge to the existence of angihg arbitration agreement does not defeat
subject matter jurisdiction under the New York Cention). Third, utilize the counterclaim
exception to the FSIA to bring an action againstdtherwise immune entity. On the theory
implied by Defendants' position, this counterclauti be within the district court's

jurisdiction, so long as it is logically relatedtte reasons why the arbitration petition lacked
merit in the first instance. By alleging that abization agreement existed with respect to
any particular contractual relationship, for exaeppine could utilize this maneuver to obtain
federal-court jurisdiction over the merits of aplige regarding that relationship.

It seems apparent that the policy underlying thiAR&ould be frustrated if such a maneuver
were allowed to succeed, which suggests that égfosgate lured into the United States
courts by a meritless arbitration proceeding showldbe stripped of its immunity by the
counterclaim exception with respect to counterctaguing beyond the issue of arbitrability.
The text of: 1607(b) and the standard enunciated by the SeCoaodit in Cabiri lead to the
same conclusion. Where a foreign state has beed into court by a meritless arbitration
proceeding that it seeks to halt, the "transaatiooccurrence that is the subject matter of the
claim of the foreign state,” 28 U.S.C.A1607(b) (West 2005), is really the meritless
arbitration proceeding itself, as distinct from thederlying dispute *372¢ with respect to
which the meritless arbitration proceeding was ghauTherefore, any counterclaims going



to the merits of a dispute rather than to arbititgtare not counterclaims "arising out of the
transaction or occurrence that is the subject mattithe claim of the foreign state,” id., and
"considerations of ... fairness" do not "dictatattall the issues be resolved in one lawsuit,"
Cabiri, 165 F.3d at 197. The entrapped foreigrestais does not lose its sovereign immunity
in such a case.

With respect to the counterclaims based on an ed@pgency relationship between TexPet
and Petroecuador, this must be considered as stedeaAlthough we do not hold that the
arbitration demand in this case was meritlessctimelitional implied-agency counterclaims
against Petroecuador will become effective onlyafeventually so hold. Thus, the
jurisdictional viability of those counterclaims mudee analyzed on the assumption that we
will so hold, because that is the only circumstamaeder which those counterclaims are
actually asserted.

Admittedly, even on the assumption that the artdtnrademand in this case lacked merit,
Defendants can be held responsible for the imatmatif this litigation only insofar as it seeks
to enjoin the arbitration, and not insofar as Ritisihave chosen to state broader claims. To
the extent that Plaintiffs have freely chosen tailahemselves of this Court's jurisdiction
with regard to matters other than the (possiblyithess) petition for arbitration, and have
thereby created jurisdiction over counterclaimsythave only themselves to blame.
Defendants' arguments in favor of finding a logiedétionship between Plaintiffs' claims
and the implied-agency counterclaims, howevernatesignificantly stronger because of
Plaintiffs’ broader claims for relief than they vidave been if Plaintiffs had restricted
themselves to requesting a permanent stay of atioitr.

As discussed above, Plaintiffs’ allegation andneaior relief fall into two substantive
categories: those challenging the applicabilityhef 1965 JOA and its arbitration clause, and
those asserting waiver or forfeiture of any indefination rights that Defendants may
previously have possessed, based on Texaco's ddandbe Aguinda litigation and related
post-1993 events. It is only the first class oé@édltions and claims to which Defendants could
reasonably suggest their implied-agency countendaire related. That first set of
allegations and claims, however, is precisely #idlsat Defendants provoked by making
their arbitration demand. Plaintiffs' gratuitouslans in their Amended Complaint relate to
the Aguinda litigation and other "occurrences" gtirom 1993 onward; they do not have a
logical relationship to counterclaims regarding Begroecuador-TexPet relationship over the
life of the Napo Concession.

Thus, with respect to counterclaims regarding thied@cuador-TexPet relationship over the
life of the Napo Concession, such as the implieglhag counterclaims at issue here,
Defendants can invoke in support of jurisdictiomydhose claims and allegations by
Plaintiffs that relate to Plaintiffs' request fopearmanent stay of arbitration. Having
themselves provoked that request by filing an eatidn petition that for these purposes we
must assume was meritless, Defendants cannotmetyt@ breach Plaintiffs' sovereign
immunity.

b. Counterclaims Based on the 1995 Settlement 888 Einal Release
The counterclaims based upon the 1995 Settlemeint @98 Final Release do not suffer from

the same jurisdictional flaw as the implied-ageocoynterclaims. *373« They are logically
related to portions of Plaintiffs' claims that a mere defenses against a possibly meritless



arbitration demand, and which therefore arise éattoansaction distinct from the arbitration
demand.

The Amended Complaint complains several detailkdations regarding the 1995
Settlement and 1998 Final Release. Plaintiffs &llgige that on December 30, 1994, based
on the 1994 Memorandum of Understanding that pestéioe 1995 Settlement, "Texaco
requested that the District Court in Aguinda v. dex dismiss the Aguinda Plaintiffs' claims
“in light of the settlement entered into betweerdo® and Ecuador.™ (Am.Compl41.)

They go on to describe the 1995 Settlement in sévespects, alleging that it "specifically
stated that the Republic of Ecuador and Petroecuadered into the agreement "as one
Party'," and that while it "released all of the ®@ovment's and Petroecuador's claims against
the Releasees [i.e., Texaco and its subsidiawegivironmental Impact arising from the
Operations of the Consortium ....," it "made no treenof third-party claims against Texaco
or its subsidiaries for environmental damage cabgebexaco during the period in which it
operated the Napo Concession." (ld.3 [alterations in original].) Plaintiffs then idythat

the 1995 Settlement was incorporated into the ptedaoequest by Texaco to dismiss the
Aguinda action based on an Ecuador-Texaco settleragging that "Texaco's request to the
Aguinda Court for dismissal of the Aguinda Plaifgtitlaims based on the 1994 and 1995
remediation agreements was rejected by United Skaégjistrate Judge Lisa Margaret Smith
on June 20, 1995 ... [and] Texaco never appedbes] tuling...." (Id.a 44.) They further

refer to the district court's August 12, 1997 decisn Aguinda as having "noted that the
Republic of Ecuador and Petroecuador had releasracd from any claims that they might
have had against it through the May 4, 1995 se#éldgragreement.” (Ié.54.) Finally, they
describe the 1998 Final Release, alleging thatabhdagreement as in the 1995 Settlement
"the Republic of Ecuador and Petroecuador [werajrdpacting together as one party, the
party of the first part,” and that "the 1998 Fiffaélease] made no mention of third-party
claims against Texaco or its subsidiaries for emnnental damage caused by Texaco during
the period in which it operated the Napo Concessidad. o 55.)

These allegations do not relate to Plaintiffs'roléinat Petroecuador never agreed to arbitrate
with TexPet. Rather, they must relate to Plairitdfaim that Texaco's conduct in the

Aguinda litigation and related post-1993 evente&td a waiver of any arbitration or
indemnification rights that Texaco and its subsidemight previously have possessed. They
serve as a portion of the basis for the requestethdhtory judgment that "[tlhe Republic of
Ecuador and Petroecuador are a single party fgpuh@oses of their contractual relationship
with Texaco" (Am. Compl. Prayer for Relie{A)(f)), and insofar as they support the
indemnification-waiver theory, they are a portidrtlee basis for the requested injunction
"barring Texaco from asserting a right to indenuaifion against the Republic of Ecuador

and Petroecuador in this matter" @dC).

To the extent that the waiver claim is based oratlegations discussed above, therefore, the
1995 Settlement and 1998 Final Release are amerigatihsactions or occurrences giving
rise to it. This supports the contention that cetslaims based on the 1995 Settlement and
1998 Final Release are "logically related” to theader claims made by Plaintiffs in their
Amended Complaint. As part of that Amended Compjdtaintiffs have asserted *374¢ that
the 1995 Settlement and 1998 Final Release doduvéss third-party claims against Texaco
and its subsidiaries; Defendants now seek to ptioaiethey were intended to do so.

Plaintiffs’ assertions in this regard may be insightly central to their claims to serve as a



basis for counterclaim jurisdiction if they wer@tbnly such basis, but they do provide some
support for the exercise of counterclaim jurisaiotiand they are in fact not the only basis.

Further support for jurisdiction over the countanels based upon the 1995 Settlement and
1998 Final Release can be found in Plaintiffs' esfjfior a declaratory judgment that
"Aguinda v. Texaco involved the same claims, bradmhmany of the same plaintiffs, as the
case currently pending in Lago Agrio, Ecuador onciviiexaco seeks indemnification in
this matter.” One of the key issues in the deteatiom whether Plaintiffs have breached the
1995 Settlement and 1998 Final Release in conmewtith the Lago Agrio litigation, as
Defendants claim, is whether the Lago Agrio litigatindeed involves the same claims as
were brought in Aguinda. Defendants contend thao@s not. In their view, while Aguinda
was an action for relief of damages to individu#iig, Lago Agrio litigation is an attempt to
vindicate public rights to remediation, rights thatording to Defendants were formerly
possessed by Ecuador itself and were releasedumdbein 1995 and 1998. Absent this
contention by Defendants, it would be extremelyidift for Defendants to establish that
claims nominally brought by third parties in thegbaAgrio litigation were covered by the
1995 and 1998 agreements between Texaco and Ecitaddrighly unlikely that a
settlement entered into while Aguinda was pendiongldr have neglected to mention the
third-party claims being contemporaneously madéguainda if it had been intended to
release those claims or to create an obligationdemnify against them. The declaratory
judgment requested by Plaintiffs with respect ®ittentity of the claims in Aguinda and in
the Lago Agrio litigation therefore runs directlyaanst a core aspect of Defendants'
settlement-related counterclaims.

Plaintiffs have chosen, in their Amended Complaimillege that the 1995 Settlement and
1998 Final Release "made no mention of third-peldims against Texaco or its subsidiaries
for environmental damage caused by Texaco duriagéniod in which it operated the Napo
Concession" (Am.Compha 43, 55), and to seek a declaration that the Aguaadion

"involved the same claims ... as the case currgmhding in Lago Agrio, Ecuador.” Having
thus invoked this Court's jurisdiction with resptxtwo of the core elements of Defendants'
counterclaims based on the 1995 Settlement and H®@8Release, Plaintiffs cannot assert
sovereign immunity against counterclaims that rgegpart seek to establish the opposite of
what they themselves have already contended. dsefigal facts” of the waiver claim

insofar as it relies on the 1995 Settlement andF0al Release, and of the request for a
declaratory judgment regarding the identity of ¢tkeems in Aguinda and in the Lago Agrio
litigation, "are so logically connected" to the oterclaims based on the 1995 Settlement and
1998 Final Release "that considerations of judiec@nomy and fairness dictate that all the
issues be resolved in one lawsuit." Cabiri, 1651RB197.

Plaintiffs argue that Defendants have taken in&test positions by successfully asserting in
the Aguinda litigation that Ecuador and Petroecuadere immune from suit in the United
States, and nevertheless contending here thatdte Gas jurisdiction over counterclaims
against Ecuador and Petroecuador in this caseuBec¢&875¢ the Court's jurisdiction under
28 U.S.C. 1607(b) derives from the relationship between De&mts' counterclaims and the
claims brought by Plaintiffs in their Amended Coumipt, this is a non sequitur. That Ecuador
and Petroecuador had sovereign immunity before fiteg/this action, and as a general
matter still do, does not imply that they haveshene degree of sovereign immunity in this
action after voluntarily coming to this Court, magithe allegations that they have made, and
seeking the relief that they have sought. The onstances affecting the sovereign-immunity
determination have been changed by Plaintiffs tledres.



Plaintiffs’ statement at oral argument that alihair claims beyond that for a permanent stay
of arbitration are conditional on the failure oéthclaim for a permanent stay of arbitration
does not suffice to justify a dismissal of thelsetient-based counterclaims for lack of
jurisdiction. Leaving aside that this conditionakure of the broader claims is not apparent
from the Amended Complaint, the fact remains tlaheunder Plaintiffs’ theory of the
pleadings, they now hold out the possibility ofsuing claims sufficiently broad to confer
jurisdiction over Defendants' settlement-based taalaims. If Plaintiffs suffer defeat on the
guestion of arbitrability, they do not dispute thia Court will then have to address their
requests for broader relief. Plaintiffs cannot éadjiy ask the Court to dismiss the
counterclaims at this stage in the litigation, whalich a possibility remains, based on the
assumption that the possibility will not come toifion. If Plaintiffs are victorious on the
arbitrability issue, a renewed motion to dismisg tien-surviving counterclaims for lack of
jurisdiction would raise the question whether thiiclaration of conditionality at oral
argument came too late; at this point, that questeed not be reached.

B. Motion to Dismiss Counterclaims for Failure t@at® a Claim

With respect to the implied-agency counterclaimaiagf Petroecuador, the portion of
Plaintiffs’ motion to dismiss that asserts failtoestate a claim, pursuant to Rule 12(b)(6) of
the Federal Rules of Civil Procedure, is mootedPlamtiffs' victory on the portion of their
motion that asserts lack of subject matter jurisoiic With respect to the counterclaims
based on the 1995 Settlement and 1998 Final Releagever, the motion to dismiss for
failure to state a claim remains to be adjudicated.

1. Legal Standard

A motion to dismiss pursuant to Rule 12(b)(6) af rederal Rules of Civil Procedure should
be granted "if, accepting all the allegations ia tomplaint as true and drawing all
reasonable inferences in plaintiff[s’] favor, tleemplaint fails to allege any set of facts that
would entitle plaintiff[s] to relief.” Hartford Caant Co. v. Pellegrino, 380 F.3d 83, 89-90
(2d Cir.2004); Emergent Capital Inv. Mgmt., LLCStonepath Group, Inc., 343 F.3d 189,
194 (2d Cir.2003). As to the counterclaims, of sathe "plaintiffs" for Rule 12(b)(6)
purposes are Defendants Chevron Texaco and TexPet.

In evaluating the allegations of a complaint onaian to dismiss, a court may also consider
"documents attached to the complaint as an exaibricorporated in it by reference ...
matters of which judicial notice may be taken,.odocuments either in plaintiffs' possession
or of which plaintiffs had knowledge and reliediarbringing suit." Brass v. American Film
Technologies, Inc., 987 F.2d 142, 150 (2d Cir.198f&re, the set of such documents
includes the 1965 JOA, the 1994 Memorandum of Ustdading, the 1995 Settlement and
the 1998 Final Release. Also, as "courts routitage judicial notice *376+ of documents
filed in other courts... to establish the fact wéls litigation and related filings," Kramer v.
Time Warner, Inc., 937 F.2d 767, 774 (2d Cir.19918, Court may take notice of the filings
made in the Aguinda litigation and the subsequegioLAgrio litigation in Ecuador.

2. Analysis

a. Act of State Doctrine as Applied to 1973, 191d 1977 Contracts



Plaintiffs assert that the Act of State doctrine@pplied to the 1973, 1974 and 1977 Contracts
requires Texaco to submit its counterclaims tocthérts of Ecuador rather than bringing

them in this Court. With respect to the counterakbased on the 1995 Settlement and 1998
Final Release, this argument fails for two indeamdeasons. First, as previously discussed,
see supra Part 111.B.1.b.iii, the forum selectidause in paragraph 50.1 of the 1973 Contract,
upon which Plaintiffs rely,[19] is not unambiguoysixclusive, as it would have to be to be
enforceable under John Boutari & Son, Wines & $if.A. v. Attiki Importers &

Distributors Inc., 22 F.3d 51, 52 (2d Cir.1994)tre motion to dismiss stage. Second, the
1995 Settlement recites that "the '1973 Contragired on June 6, 1992," and contains an
integration clause stating in part that "[n]Jo othgreements, oral or otherwise, regarding this
Contract, shall be deemed to exist or to bind tuiés hereto." (Veiga Aff. Ex. B at 3, 14.)
The integration clause alone would likely be sugiint to establish that the 1995 Settlement is
not governed by a forum selection clause containedprevious contract, and it is certainly
not governed by a forum selection clause contaimedcontract that it explicitly declares to
be defunct.

b. Relevance of 1995 Settlement and 1998 FinaldRele

Plaintiffs contend that "[t]he 1995 and 1998 agrerts between the Republic and Texaco
are immaterial to this case." (PI. Mot. to Dismxsuntercls. at 20.) Those agreements, they
say, address only claims by Ecuador and Petroecuaaloclaims by third parties.

Defendants counter that at least some of the clanmsght in the Lago Agrio action
effectively are claims by Ecuador, prosecuted omaor's behalf by individual plaintiffs
acting as private attorneys general under a 1999dad that such claims were intended to be
included in the 1995 Settlement and 1998 Final &ssle

Plaintiffs argue that they "did not settle any tgyfor third parties," and in fact "couldn't"
have done so. (Oral Ar. Tr. at 23). This argumenglicitly relies on the assumption that a
settlement in which a sovereign state releasemslaan never affect similar claims brought
by citizens of that state, an assumption which lsast overbroad. Within the United States,
it is an accepted rule of law that "[w]hen a staigates common public rights, the citizens of
that state are represented in such litigation bystate and are bound by the judgment.”
Satsky v. Paramount Communications, 7 F.3d 14640 {40th Cir.1993), quoted with
approval in New York by Vacco v. Reebok Int'l, 98d 44, 48 (2d Cir.1996). A settlement
embodied in a consent decree can constitute ajlidgment for Satsky purposes. *377¢
Satsky, 7 F.3d at 1468. The question is whetheetiuny like the Satsky rule applies here,
where the settlement is not alleged to have betarezhas a consent decree, the relief sought
is against the sovereign rather than the indivelalieged to be asserting public rights, and
American substantive law may not govern in any ebecause the 1995 Settlement and
1998 Final Release had little connection with timtédl States.

The Second Circuit has held that "the FSIA requiasts to apply the choice of law rules of
the forum state" in order to "ensure that foreities are liable “in the same manner and to
the same extent as a private individual underdikeumstances,™ at least in a case where
"the ... court would have applied [forum state]ickoof law rules to ... [an] action if the
parties before it were all private individuals."rBanic v. General Admin. of Civil Aviation

of People's Republic of China, 923 F.2d 957, 96@26t1Cir.1991) (quoting 28 U.S.C.

1606). Defendants' counterclaims, like the claitissae in Barkanic, do not raise a federal
guestion in any respect other than having beenghtaunder the FSIA. If the parties before
the Court were all private individuals, the couakaims would be subject to either the



Court's diversity jurisdiction under 28 U.S.{1332(a)(2) or its supplemental jurisdiction
under 28 U.S.C. 1367(a). The Court would thus apply the choickawfrules of the forum

state. Klaxon Co. v. Stentor Electric Mfg. Co., 31.5%. 487, 496, 61 S.Ct. 1020, 85 L.Ed.
1477 (1941); Rogers v. Grimaldi, 875 F.2d 994, 1(aPCir.1989). Therefore, under
Barkanic, the choice of law rules of the forum stgbvern here as well.

"In New York, the forum state in this case, thstfguestion to resolve in determining
whether to undertake a choice of law analysis istthwr there is an actual conflict of laws."
Curley v. AMR Corp., 153 F.3d 5, 12 (2d Cir.1998ii(g In re Allstate Ins. Co., 81 N.Y.2d
219, 597 N.Y.S.2d 904, 613 N.E.2d 936 (1993)). Scedain whether there is an actual
conflict of laws with respect to the counterclaiatsssue here, it is necessary to know what
the law of Ecuador is: because Ecuador was the giiexecution and performance of the
contracts at issue, as well as the place of busioiest least some of the parties, it is a logical
candidate for the source of governing substantiwe see Zurich Ins. Co. v. Shearson
Lehman Hutton, Inc., 84 N.Y.2d 309, 618 N.Y.S.2@,6842 N.E.2d 1065, 1068-69 (1994).

It has been said that "[i]f the party urging a ceoof law analysis fails to demonstrate a true
conflict between New York and another state's lavs;hoice of law analysis need be
undertaken." Bass v. World Wrestling Fed'n Entintt,, 129 F.Supp.2d 491, 504
(E.D.N.Y.2001) (citing Portanova v. Trump Taj MalAasocs., 270 A.D.2d 757, 759-60, 704
N.Y.S.2d 380 (3d Dep't 2000).) While Plaintiffs leandicated that they believe the law of
Ecuador to control, they have not specifically destmated a conflict between Ecuadorian
law and New York law. The Second Circuit in Curlegwever, "urge[d] district courts to
invoke the flexible provisions of Rule 44.1 [of tRederal Rules of Civil Procedure] to
determine issues relating to the law of foreigname," rather than "avoid[ing] a full analysis
of [that] law simply on the basis of an inadequaibmission by one party.” 153 F.3d at 13.
With respect to this issue relating to the law édr@ign nation, we will not simply rely on
Plaintiffs’ failure to demonstrate a true confliotit will instead look to the broader sources of
information permitted by Rule 44.1 in order to atmie Ecuadorian law and thereby
determine whether a true conflict exists.

*378¢ One important source of information underdrgdl.1, although not the only
permissible source, is submissions by the paii#sle Defendants have submitted an
affidavit from Dr. Gustavo Romero-Ponce addressigain aspects of the Ecuadorian law
of contract interpretation, this affidavit does address whether any special rule exists for
contracts or settlements entered into by the Eaimustate. Plaintiffs also have not
addressed what Ecuadorian law would be with redpezicontract or settlement entered into
by the state and subsequent assertion of relatdd pights by third parties. Nor has either
side addressed whether Ecuadorian law permitsahergment in power at a given time to
make a contractual commitment to a private pary Would bind a future government not to
pass certain legislation on pain of liability fardages, as Defendants arguably assert that the
1995 Settlement and the 1998 Final Release didnegpect to the 1999 environmental law
on which Defendants allege many of the claims eltago Agrio litigation to be based.
Rather than "avoid[ing] a full analysis of [Ecuaidni law simply on the basis of ...
inadequate submission[s]," Curley, 153 F.3d atSwill follow the example of the Second
Circuit in Curley and request further briefing redjag Ecuadorian law.[20] This briefing
may be accompanied by affidavits if the partieslssire, but the parties are reminded that
Rule 44.1 does not require materials considerd¢ldardetermination of foreign law to be
admissible under the Federal Rules of Evidence.



In their supplemental submissions regarding theaHatian law that would apply to the
counterclaims based on the 1995 Settlement and Ei®@8 Release, the parties should also
address whether they agree that Ecuadorian lawgevBecause under New York law
"parties to a civil litigation, in the absence a$teong countervailing public policy, may
consent, formally or by their conduct, to the laabe applied,” Martin v. Cohoes, 37 N.Y.2d
162, 371 N.Y.S.2d 687, 332 N.E.2d 867, 869 (19@§)eement on this question could render
a choice of law analysis unnecessary.

V. Further Proceedings and Other Motions
A. Stay of Arbitration

Pending final resolution of the arbitrability issutes appropriate to continue the stay of
arbitration proceedings that is presently in effetBensadoun v. Jobe-Riat, 316 F.3d 171
(2d Cir.2003), the Second Circuit, remanding amadbr an injunction barring arbitration
after holding that material issues of fact exisaedo arbitrability, instructed that "[u]pon
remand, the District Court should stay arbitrag@mding resolution of this lawsuit." 316
F.3d at 178. The situation here is analogous toupan remand in Bensadoun. See also
Ryan, Beck & Co., LLC v. Fakih, 268 F.Supp.2d 2281 (E.D.N.Y.2003) (citing
Bensadoun and staying arbitration pending resaludfcsuit for a declaration of non-
arbitrability).

B. Motion for Stay of Discovery

Plaintiffs moved for a stay of discovery pendingaletion of the dispositive motions to
which this Opinion and Order is addressed, a raghasis now largely but not entirely moot
given the Court's *379+ resolution of all aspedtthe dispositive motions other than the
motion to dismiss the settlement-based counterslainder Rule 12(b)(6). The arguments
made by Plaintiffs in support of their requestdastay rely in large part on the "threshold"
nature of questions of law regarding "jurisdictenmd arbitrability” (Pl. Mem. in Supp. of

Mot. to Stay Disc. at 4), and the specific discguaguests to which they object also appear
to be related to aspects of this case other thd@ndants' settlement-based counterclaims.
The extant motion for a stay of discovery is therefdenied on the ground that the only
portion of it not now moot is inadequately suppdrte

This denial is without prejudice to a renewal & thotion with respect to the counterclaims
as to which the Motion to Dismiss has not beeryftdsolved, if supported by reasons
specific to those counterclaims and restrictedgoaVery requests that can be justified only
by reference to those counterclaims. Absent anly eerrewed motion, Plaintiffs shall have
thirty days to respond to Defendants' discoveryiestg, as the parties appear to agree that
this amount of time is appropriate.

C. Motions Regarding Filings

There remain three outstanding motions regardiagtbpriety of certain of the parties'
filings. The only portion of Plaintiffs’ motion &trike certain of Defendants' filings as
untimely, or, in the alternative, for a preliminanyunction and additional time to reply, that
is not now moot is the portion requesting that Ddénts' filings be stricken. No sufficient
cause to strike Defendants' filings having beemsthidhe motion is denied. Also outstanding
are Defendants' motion for permission to file sephies in opposition to Plaintiffs' motions



for summary judgment and to dismiss the countardaand Plaintiffs' motion for

permission to file a response to those sur-repbegendants’ sur-replies having contained
relevant information that actually tended to suppaintiffs (in particular the text of the
1991 Agreement), it would not make sense to sthken from the record at this juncture, but
the submission of those sur-replies was sufficjeintégular to justify Plaintiffs’ response;

the two motions for permission are therefore grdnte

D. Sequence of Further Proceedings

Resolution of Plaintiffs' broader claims beyondt tloa a permanent stay of arbitration will
necessarily await resolution of their demand fahsa stay, now that the broader claims have
been declared conditional on such a permanentsiag denied.

VI. Conclusion

For the reasons set forth above, Plaintiff's MofmmSummary Judgment (dkt. no. 36) is
DENIED. Plaintiff's Motion to Dismiss Counterclairisder Rule 12(b) (dkt. no. 31) is
GRANTED IN PART, insofar as it asserts that the @tacks subject-matter jurisdiction
over the counterclaims based on an alleged implggghcy relationship between
Petroecuador and TexPet, and is DENIED IN PARTofensas it asserts that the Court lacks
subject-matter jurisdiction over the counterclalmased on the 1995 Settlement and 1998
Final Release; DECISION IS RESERVED IN PART witkpect to that portion of the
Motion to Dismiss Counterclaims Under Rule 12(Igtthsserts that the counterclaims based
on the 1995 Settlement and 1998 Final Releasé&ofatiate a claim upon which relief can be
granted. Plaintiffs' Motion to Stay Discovery PergiResolution of Dispositive Motions

(dkt. no. 45) is DENIED, in part as moot and intgar the merits. Plaintiffs' Motion to Strike
Defendants' Responses *380¢ as Untimely and FaoyBhtludgment or, in the Alternative,
For a Preliminary Injunction and Additional TimeReply (dkt. no. 49) is DENIED, in part
as moot and in part on the merits. Defendants' dndior Leave to File Sur-Replies in
Opposition to the Republic of Ecuador's and Petrador's Motion for Summary Judgment
and Motion to Dismiss (dkt. no. 59) is GRANTED, dridintiffs' Motion for Leave to File
Response to Defendants' Sur-Replies (dkt. no.S6GHRANTED.

The parties are directed to submit supplemental on@naa within ninety (90) days of the
date of this Opinion and Order, addressing thedafwcuador as it applies to the
counterclaims based on the 1995 Settlement and H@@8Release, and addressing whether
in their view the law of Ecuador does govern thosenterclaims. The parties are further
directed to advise the Court in writing when theywd be ready for a trial of Plaintiffs'

claim for a permanent stay of arbitration. Pendingl resolution of the arbitrability question
or further order of this Court, the presently efifee temporary stay of arbitration
proceedings is continued.

SO ORDERED.

NOTES

[1] The factual background in this section is drdangely from the Local Rule 56.1
statement of undisputed material facts submitteBlbaintiffs in support of their motion for

summary judgment, and Defendants' response tha®teell as the allegations of Plaintiffs’
Amended Complaint insofar as they are admittedefeBdants’ Answer. In certain instances



the contents of documents submitted in connectidim tive motions for summary judgment
and to dismiss the counterclaims, the authentadityhich neither side has disputed, are also
described.

[2] The concession was originally granted to comgarelated to, but not identical to, those
that possessed it in 1965. As no party appearsrisider the distinction significant, it will
not be pursued further.

[3] Plaintiffs’ Local Rule 56.1 statements of uniged facts vary with respect to whether the
various decrees of the Ecuadorian government a@itded as "Decree No. " or
"Supreme Decree No. ____." In the absence of angesiign that the distinction matters, the
Court follows Plaintiffs' usage.

[4] Plaintiffs often refer to ChevronTexaco and Pex collectively as "Texaco," see Am.
Compl.a 1, and with respect to certain portions of Plé#fisitLocal Rule 56.1 statement where
the distinction makes little or no substantive eliénce, Defendants have admitted the truth of
statements that refer to Texaco collectively wheeference to TexPet might have been more
appropriate.

[5] Defendants object to Plaintiffs’ characteriaatbf the 1974 Contract as a "purchase
agreement," on the ground that the June 14, 19¢th"Avas "a government edict" rather
than an agreement involving "some semblance oftragm.” (Def. R. 56.1 Resp.22.)

[6] The 1974 Contract, like most of the documentgenthan the 1965 JOA that are at issue
in this case, was originally written in Spanistheatthan English. This quotation is from the
English translation, as are many of the other gigsta in this Opinion and Order.

[7] "The caption of this order incorrectly spelietplaintiffs' name "Aquinda,’ instead of
"Aguinda.™ Jota, 157 F.3d at 157 n. 5.

[8] Perhaps because of a typographical error, thgd? for Relief in Plaintiffs' Amended
Complaint states not that Plaintiffs request thiefrdescribed, but rather that "the Aguinda
Plaintiffs" request such relief. Neither party Isaggested, in the briefing on any of the
motions currently before the Court, that this esloould have substantive consequences.

[9] When Plaintiffs use the term "Texaco," they gelly refer not to Texaco, Inc., but to
"Defendants ChevronTexaco Corporation and Texatwleam Company (collectively
"Texaco')," as they describe the parties from wihloay seek relief. (Compd.1.)

[10] The constitutional grant of alienage juristhatextends to "Controversies ... between a
State, or the Citizens thereof, and foreign St&idgens or Subjects,” U.S. Const. Art. Hl.

2, so it is certainly constitutionally permissilbéefollow 1 USCs 1 and construe1332(a)(4)
as extending to suits brought by two or more "fgmebtates [or] Citizens." The inclusion of
suits brought by foreign states or foreign citizenthe constitutional grant of jurisdiction
also renders it immaterial whether one considensstrumentality of a foreign state, such as
Petroecuador is according to Defendants' viewgetmbre aptly described in a constitutional
sense as a foreign state or as a citizen of theigfo state.



[11] The Convention on the Recognition and Enforeetof Foreign Arbitral Awards of
June 10, 1958 is often referred to as the "New Yawkvention" because it was drafted,
enacted, and opened for signature in New York Gitlsuf Ahmed Alghanim & Sons,
W.L.L. v. Toys "R" Us, Inc., 126 F.3d 15, 18 (2d@D97); Spier v. Calzaturificio Tecnica,
S.p.A., 663 F.Supp. 871, 872 n. 1 (S.D.N.Y.1987).

[12] Productos Mercantiles quotes the House Repothe Inter-American Convention as
stating that

The New York Convention and the Inter-American Gamtion are intended to achieve the
same results, and their key provisions adopt theesstandards, phrased in the legal style
appropriate for each organization. It is the Corteris expectation, in view of that fact and
the parallel legislation under the Federal ArbitnatAct that would be applied to the
Conventions, that courts in the United States wagliieve a general uniformity of results
under the two conventions.

23 F.3d at 45 (quoting H.R.Rep. No. 501, 101st Cdtd)Sess. 4 (1990), reprinted in 1990
U.S.C.C.A.N. 675, 678). The President's transmitiaésage also described the Inter-
American Convention as "similar in purpose andctfte the New York Convention." Id.
(quoting President's Message to the Senate Tramsgrite Inter-American Convention on
Commercial Arbitration, 1981 Pub. Papers 517 (1L5)e1981)).

[13] Unlike the New York Convention, the Inter-Anmean Convention contains no specific
instruction that a court should refer parties tateaition when seized of an action involving
such an agreement.

[14] An analogous addition of state claims to a ptaimt that had originally stated only a
federal question would not deprive the Court oef@tlquestion jurisdiction; the only issue
would be whether to exercise supplemental jurigzhobver the state claims pursuant to 28
U.S.C.. 1367.

[15] Plaintiffs’ position on this issue is relatiyelear: they contend that "the federal
substantive law of arbitration applies to this digd and that "[w]hen one party claims the
existence of an arbitration agreement and the gy denies it, federal law employs
“generally accepted principles of contract lawdétermine whether there is a valid
agreement to arbitrate.” (Pl. Mem. in Supp. of Mot.Summ. J. at 4-5) (quoting Genesco,
Inc. v. T. Kakiuchi & Co., 815 F.2d 840, 845 (2d.C987)). Defendants, in contrast, cite to
cases applying New York substantive law, casesyagpfederal common law, and an
affidavit regarding Ecuadorian law (presumably meelevant by the application of either
New York or federal choice of law rules), while mplicitly arguing for the application of
any particular one of the three. No party has cuied that significant differences exist
between the applicable portions of these threemifft possible sources of substantive law.
We nonetheless proceed to resolve the questiomizhvaw applies because of its critical
role in our analysis, and because in a case tmatsdo this Court under both diversity
jurisdiction and federal-question jurisdictionigtnot at all clear whether forum-state law or
federal law would be the default option where & tranflict was not demonstrated.

[16] Neither the Second Circuit's opinion in Thoms@SF nor the district court's opinion in
that case, Thomson-CSF v. Evans & Sutherland Caoen@drp., 94 Civ. 6181, 1994 WL



593805, 1994 U.S. Dist. LEXIS 15501 (S.D.N.Y. (28, 1994), specified the basis of
jurisdiction.

[17] As its section designation makes apparent,®Cl: 206 is part of Chapter Two of the
FAA, implementing the New York Convention.

[18] Defendants do not dispute Plaintiffs' allegatthat "Petroecuador is an agency and
instrumentality of the Republic of Ecuador and ieeiign state as defined by the Foreign
Sovereign Immunities Act, 28 U.S.€1603" (Compla 17), except insofar as they describe

that allegation as "stat[ing] legal conclusionsvtuich no response is required” (Ansl7). In

their counterclaims, Defendants then describe Betrador as Ecuador's "state-owned oil
company" (Countercls. 1), which implies that Petroecuador is an "agemaynstrumentality

of a foreign state" under 28 U.S.€C1603(b) (and thus a "foreign state" under 28 U.5.C

1603(a)) because "a majority of [its] shares oepthwnership interest is owned by a foreign
state,” 28 U.S.C.A. 1603(b)(2) (West 2005). See supra Part II.A.1.

[19] Defendants do not dispute that the text ofit@@3 Contract may be considered on this
motion to dismiss. While the 1973 Contract is maioirporated by reference into Defendants’
Counterclaims or relied on by the Counterclaimartg significant degree, its contents have
been acknowledged by all parties, and excludifigi consideration under Rule 12(b)
would be a pointless exercise in formalism incaesiswith the command of Rule 1 that the
Federal Rules of Civil Procedure "be construedaadinistered to secure the just, speedy,
and inexpensive determination of every action."

[20] The request for further briefing in Curley waside "after oral argument” rather than in
the Second Circuit's initial opinion, 153 F.3d at hut in Curley subject matter jurisdiction
over the relevant claim was not in doubt; herenpamediate call for further briefing could
have been wasteful if the Court had found a lackudject matter jurisdiction as to all of the
counterclaims.



