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SELYA, Circuit Judge.

This case invites us to fit a complex set of coap®pegs into a series of unfamiliar holes
drilled by international conventions and federatstes. But the pegs are square, the holes are
round, and the fit is inexact. Given the factshi$ tase, the obvious bar to arbitrability is the
abecedarian tenet that a party cannot be forcadbitrate if it has not agreed to do so. The
defendants advance several theories designedctomorent this tenet. After answering a
guestion of first impression in this circuit astbat legal standard controls 138 in cases
brought under chapter 2 of the Federal Arbitrahah (FAA), 9 U.S.C. 88 201-208, we
examine these theories. In the end, we discernfficient legal basis for compelling

arbitration here. Consequently, we uphold the oetéered below.

|. BACKGROUND

We divide our discussion of the relevant backgroumtal three segments. Except as
otherwise indicated, the facts are not disputed.

A. The Cast of Characters.

Plaintiff-appellee InterGen N.V. is an energy comphased in the Netherlands. InterGen
finances and develops electric power generatiaittias throughout the world. During the
summer and fall of 1995, InterGen launched the m&@awatt Rocksavage power project,
located in the United Kingdom. In its preliminarprkup, InterGen entertained competitive
bids for gas-fired turbines. After consulting witk technical services advisor and corporate
cousin Bechtel Power Corporation, InterGen setleT26 gas turbines manufactured by
defendant-appellant ALSTOM Power N.V. One persuaattribute of the successful bid,
InterGen alleges, was the manufacturer's pledgettthe GT26 technology at a special
testing facility in Birr, Switzerland. Shortly aftehoosing the GT26 gas turbines for the



Rocksavage plant, InterGen decided to go forwath amother electronic power generation
facility—Coryton, also located in the U.K. — andteg to use the same turbines there.

Both the Rocksavage and Coryton developments werased in individual Cayman Island
corporations, namely, Rocksavage Power Company JRR€Coryton Energy Company
(CEC). Both corporations were beneficially ownedampther Cayman Islands corporation,
International Generating Company (a wholly ownellssdiary of InterGen).[3] In exchange
for developing the projects, making key design sieais (such as the selection of the
turbines), and infusing capital, InterGen receigadequity stake in each project.

Bechtel Power also has humerous corporate relafiespatriarch is Bechtel Group, Inc.,
and Bechtel Power, Bechtel Limited, and BechtekEarises Energy B.V. (one of InterGen's
parent companies) are all part of the family. Tipecsic nature of the ties among the Bechtel
entities need not concern us. What does matteatsBechtel Power had an ongoing
relationship as InterGen's technical services addsaring construction and development of
the Rocksavage and Coryton projects. Another Beécbtapany—Bechtel Limited —
entered into a separate contract with RPC to attteasngineering, procurement, and
construction (EPC) contractor. Pursuant to thatreat) Bechtel Limited negotiated and
signed an agreement to purchase turbines andaegtepment from an indirectly owned
subsidiary of ALSTOM Power, namely, ALSTOM Powerrgeation (APG).

On June 21, 1996 (some five months after Bechteited and APG executed the
Rocksavage purchase order),[4] RPC and APG entat®d services agreement 139 through
which APG would maintain the turbines, and a suppgreement in which APG promised to
deliver certain technology upgrades and risk ptaiec CEC and APG entered into a similar
support agreement on the same date that Bechtéieldrand APG signed the Coryton
purchase order (June 5, 1998). Each of these fimgacts — the two purchase orders, the
services agreement, and the two support agreemegtintained liquidated damages
provisions and specified that English law would govdisputes arising thereunder. Each
also contained clauses providing for mandatorytiatoon.

The arbitration clauses in the two purchase ordexsdentical; in terms, each clause applies
to "[a]ny and all controversies, disputes or clalmsveen Buyer and Seller arising out of or
in any way relating to this Agreement," and regsiteat "any dispute or difference arising
out of or in connection with this Agreement, indhglany question regarding its existence,
validity or termination, shall be referred to amkafly resolved by arbitration under the rules
of the London Court of International Arbitratiomhe purchase orders define "Buyer" as "the
Bechtel entity shown in the Purchase Order Agree¢rioem”; "Seller" as "the Party who has
been awarded the Agreement”; and "Agreement" asimg#he purchase order itself. The
services and support agreements contain similastgl@d arbitration provisions.

B. The Underlying Dispute.

In mid-1998, problems relating to the GT26 turbiststed to surface. InterGen alleges that
manufacturing and design defects in the turbinesed (and continue to cause) extensive
outages that have prevented the Rocksavage fdcdity operating at full capacity. InterGen
further alleges that the turbines commissionedHerCoryton facility (which is not yet in
commercial operation) are similarly defective.



Over time, this dissatisfaction led to litigatiddn July 20, 2001, InterGen brought suit in a
Massachusetts state court. It named as defend&S$@M Power, APG (formerly known
as ABB Power Generation), ALSTOM Power UK Holdirfga ALSTOM subsidiary that
owns APG), and Eric Grina, a Massachusetts residkatallegedly acted as ALSTOM
Power's agent for many of the relevant negotiatjbhs

The complaint alleged in substance that InterGeeden ALSTOM Power's
misrepresentations when choosing turbines for thekBavage and Coryton projects; that this
selection was contingent upon the manufacturessraaces that the turbines would be
adequately tested before their installation on #i@ the manufacturer made other, related
representations to InterGen; that the ALSTOM irger@either intended to pre-test the GT26
turbines at Birr nor to fulfill their other repregations; that InterGen invested substantial
amounts of capital in the two projects in reliancethe manufacturer's knowingly false
representations; that the turbines failed miseradig that InterGen suffered economic losses
as 140 a result. The complaint channeled thesgaditens into six state-law causes of action:
intentional deceit, negligent deceit, unfair trgdactices, promissory estoppel, tortious
interference with advantageous relations, and quameruit. The complaint neither sought
to recover for breach of contract nor to enforcg @ntractual right.

C. Travel of the Case.

On October 16, 2001, the defendants removed thendct the federal district court. They
posited that the arbitration provisions in the pase orders and the services and support
agreements bound InterGen and that these provigtingithin the Convention on the
Recognition and Enforcement of Foreign Arbitral Ads(the New York Convention), June
10, 1958, 21 U.S.T. 2517, 330 U.N.T.S. 38. Becahspter 2 of the FAA implements the
New York Convention, the defendants were able ¢uolipate removal of the action to the
federal court on 9 U.S.C. § 205 (allowing removigay "action or proceeding pending in a
State court [that] relates to an arbitration agrexeinor award falling under the Convention").
On October 26, 2001, the defendants moved to coarpétation, see id. § 206, and to stay
proceedings pending completion of the anticipatédration. InterGen opposed these
motions, noting that it had neither signed anyhefanderlying contracts nor agreed to
arbitrate the claims asserted in its complaint.dssentially the same reasons, it asked that
the case be returned to the state court.

On December 19, 2001, the district court addreiseg@ending motions at a status
conference. Remarking the sparseness of the reberdpurt adjudged all the pending
motions premature and denied them without prejudic@multaneously ordered the parties
to conduct discovery limited to the questions d@itaability and personal jurisdiction. The
parties complied, and a contentious period of [@etiscovery ensued.

On July 31, 2002, InterGen filed an amended compks of right. See Fed.R.Civ.P. 15(a).
The amended complaint discarded the quantum meaum. More significantly, it revised
the roster of parties in such a way that no siggatmany agreement that contained an
arbitration clause remained as a party; InterGestiva sole plaintiff and ALSTOM Power,
ALSTOM (Switzerland) Limited, and Grina were thdesdefendants. For ease in reference,
we denominate the three remaining defendants,ativiédy, as "ALSTOM."

In short order, InterGen renewed its motion to neththe case to the state court and
ALSTOM renewed its motion to force arbitration. Ogtober 31, 2002, the district court,



ruling ore sponte, denied InterGen's motion to radhe following week, the court issued
a rescript in which it denied ALSTOM's motion. Té@urt rested its ruling on the premise
that, under the Constitution, it lacked "authotdycompel proceedings in London." Intergen
N.V.v. Grina, No. 01-11774, 2002 WL 32067127, 2{B.Mass. Nov. 6, 2002)
(unpublished). The court reasoned that becausathien contemplated an arbitration to be
held abroad, the court "ha[d] available to it ncameof enforcement,” and, thus, was
"without authority” to proceed. Id. at *2.

A party has the right to appeal immediately fronoaser denying a motion to compel
arbitration. See 9 U.S.C. § 16(a)(1)(C). Avalilitggif of this option, ALSTOM filed a timely
interlocutory appeal. In addressing that appealfimememorialize the applicable standard
of review; then explain why we depart from the istcourt's reasoning; and, 141 finally,
examine afresh the applicability of the varioustaakbion clauses.

Il. STANDARD OF REVIEW

The baseline rule is that "abstract questions ag&ther particular disputes do (or do not)
come within the four corners of an expressly limhiggbitration provision are legal in nature.”
Paul Revere Variable Annuity Ins. Co. v. Kirschirpf26 F.3d 15, 18-19 (1st Cir.2000).
Because this case raises questions of that gerereswiew the district court's refusal to
compel arbitration de novo. Id. at 19. We are netleed to the lower court's rationale, but,
rather, may affirm its order on any independentigtbomade manifest by the record. See,
e.g., Houlton Citizens' Coalition v. Town of Houltdl75 F.3d 178, 184 (1st Cir.1999);
Freeman v. Package Mach. Co., 865 F.2d 1331, 1842<5 Cir.1988).

lll. THE DISTRICT COURT'S ANALYSIS

An evaluation of the district court's analysis regsla general understanding of the New
York Convention. The Convention is an internaticmgleement designed "to encourage the
recognition and enforcement of commercial arbibratigreements in international contracts
and to unify the standards by which agreementshitrate are observed and arbitral awards
are enforced.” Scherk v. Alberto-Culver Co., 4131506, 520 n. 15, 94 S.Ct. 2449, 41
L.Ed.2d 270 (1974). The United States accededisardaty on September 30, 1970. To
implement it, Congress enacted chapter 2 of the FAA

The arbitration clauses at issue here come witlertonvention's ambit. See generally
DiMercurio v. Sphere Drake Ins., 202 F.3d 71, 74.& (1st Cir.2000); Ledee v. Ceramiche
Ragno, 684 F.2d 184, 186-87 (1st Cir.1982). A distiourt's duty to enforce arbitration
clauses that so qualify cannot seriously be questioSee 9 U.S.C. § 201 (directing that the
New York Convention "shall be enforced in Unitedt8 courts”). Article Il of the
Convention requires contracting states to "recagaiz agreement in writing under which the
parties undertake to submit to arbitration all my differences which have arisen or which
may arise between them." 21 U.S.T. at 2519, 330TJN at 38. To give force to this
requirement, the Convention stipulates that a cofuatcontracting state "shall, at the request
of one of the parties, refer the parties to arbdra unless it finds that the said agreement is
null and void, inoperative or incapable of beingfpened.” 21 U.S.T. at 2519, 330 U.N.T.S.
at 40.

Given this regime, it clearly appears that enfayanbitration clauses under the New York
Convention is an obligation, not a matter committedistrict court discretion. See Ledee,



684 F.2d at 187 & n. 3; .T.A.D. Assocs., Inc. wdar Bros., 636 F.2d 75, 77 (4th Cir.1981);
McCreary Tire & Rubber Co. v. Ceat S.p.A., 501 F1282, 1037 (3d Cir.1974). To facilitate
the performance of this obligatory task, the FAAfers an armamentarium of powers. This
arsenal includes the express authority to "diteat arbitration be held in accordance with the
agreement at any place therein provided for, whiatta place is within or without the

United States." 9 U.S.C. § 206.

Federal district courts have taken this grant dhauity at face value and regularly have
compelled arbitrations at venues beyond the ordexaurt's jurisdiction. See, e.g., Hart
Enters. Int'l, Inc. v. Anhui Provincial Imp. & Exg@orp., 888 F.Supp. 587, 591
(S.D.N.Y.1995) (ordering parties to arbitrate injBg); Filanto S.p.A. v. Chilewich Int'l
Corp., 789 F.Supp. 1229, 142 1241 (S.D.N.Y.199&)dong parties to arbitrate in Moscow).
These decisions square with the explicit mandasection 206.

Despite the clarity of the statutory imperatives tourt below feared that it lacked the muscle
to enforce an order that the parties arbitrateandon. Grina, at *2. It concluded that if an
order to arbitrate was unenforceable, it must liside the FAA's scope. Id. We think that

this analysis both misconstrues the statute andamcgives the law.

Chapter 2 of the FAA makes it crystal clear thatshatute contemplates foreign arbitrations.
See 9 U.S.C. § 206. The district court's contratiyng rests on its perceived inability to send
court officers to London to enforce a command. &rat *2. While this is a valid concern in
the sense that a federal court may not exercisejutsctive powers beyond the reach of its
jurisdiction, see Pa. Bureau of Corr. v. U.S. MatslServ., 474 U.S. 34, 40, 106 S.Ct. 355,
88 L.Ed.2d 189 (1985); United States v. N.Y. Teb., @34 U.S. 159, 172-73, 98 S.Ct. 364,
54 L.Ed.2d 376 (1977), it overlooks alternative meeaf enforcement. Where, as here, a
federal court has personal jurisdiction over theies, the limitations on its ability to enforce
an injunction in a foreign forum are not an obstaol its issuance of an order compelling
arbitration. The court has other means at handr@wrcing such an order. It may, for
example, enter a default or an order of dismiséghénding upon which party refuses to
arbitrate), or adjudge a recalcitrant party in eompt. See, e.g., LaPrade v. Kidder Peabody
& Co., 146 F.3d 899, 900, 907 (D.C.Cir.1998) (affing contempt finding and imposition of
sanctions for "vexatious and dilatory tactics" wiéspect to compelled arbitration); Morris v.
Morgan Stanley & Co., 942 F.2d 648, 653 (9th Ci91)d(affirming order of dismissal for
refusal to arbitrate); Ames v. Standard Oil Co8 FOR.D. 299, 302 (D.D.C.1985) (similar).

We therefore hold that so long as the parties auad to arbitrate and the district court has
personal jurisdiction over them, the court is uraleunflagging, nondiscretionary duty to
grant a timely motion to compel arbitration andréiig enforce the New York Convention as
provided in chapter 2 of the FAA, even though theeament in question requires arbitration
in a distant forum. Since the arbitration claugdassae here fall within the scope of the New
York Convention, the district court erred in refugito order arbitration on the ground that it
lacked authority to enforce an injunction abroad.

IV. ARBITRABILITY
Our rejection of the district court's rationale sa®t end the matter. Courts sometimes reach

a correct result for an incorrect reason, and vmeetiones affirm a district court's judgment
even though we disavow its reasoning. InterGen g&tgshis is such a case.



A party who attempts to compel arbitration mustvghioat a valid agreement to arbitrate
exists, that the movant is entitled to invoke tHwsteation clause, that the other party is bound
by that clause, and that the claim asserted conthgwhe clause's scope. The third of these
four elements is dispositive here; as we shallarplinterGen is not bound by the arbitration
clauses contained in any of the several contraegsribed above.

A. General Principles.

We begin with first principles: "arbitration is aatiter of contract and a party cannot be
required to submit to arbitration any dispute whiehhas not agreed so to submit." AT & T
Techs., Inc. 143 v. Communications Workers of M5 U.S. 643, 648, 106 S.Ct. 1415, 89
L.Ed.2d 648 (1986) (quoting United Steelworker$\Warrior & Gulf Navig. Co., 363 U.S.
574, 582, 80 S.Ct. 1347, 4 L.Ed.2d 1409 (1960)).nakee interpreted this precept to mean
that "a party seeking to substitute an arbitraliforfor a judicial forum must show, at a bare
minimum, that the protagonists have agreed toratbisome claims." McCarthy v. Azure, 22
F.3d 351, 354-55 (1st Cir.1994) (emphasis in odafinThe upshot is that courts should be
extremely cautious about forcing arbitration irtdations in which the identity of the parties
who have agreed to arbitrate is unclear.” Id. &t 3&cord Bel-Ray Co. v. Chemrite (Pty)
Ltd., 181 F.3d 435, 444 (3d Cir.1999).

This point looms large in any reasoned analysth®fissues on appeal. The signatories to the
purchase orders are APG and Bechtel Limited, nedghehich is a party to this litigation.

The signatories to the various services and suggoegements (e.g., APG, RPC, CEC)
likewise are strangers to these proceedings. Irt,gho party to this case, plaintiff or
defendant, is a signatory to any of the five agrees Thus, if ALSTOM is to invoke any of
the designated arbitration clauses against Interfeeamehow must go beyond the four
corners of the agreements themselves and showthmtht is entitled to the agreements'
benefits and that InterGen is obliged to shoulteirtourdens. Because we conclude that
InterGen is not required to arbitrate, see texainive do not have occasion to inquire further
into whether ALSTOM, itself a nonsignatory, has tight to demand arbitration.

ALSTOM presents a cornucopia of theories to supip@inotion that nonsignatories can be
bound by an arbitration provision in a contractered solely by others. Because we must
evaluate these theories through the prism of tipeogpiate legal standard, we first ask what
law governs.

As between state law and federal common law, welade that uniform federal standards
are appropriate. This is a federal question ca&J).3.C. 8§ 1331, and we therefore look to
federal choice of law principles. See Texas Indus.,v. Radcliff Materials, Inc., 451 U.S.
630, 642, 101 S.Ct. 2061, 68 L.Ed.2d 500 (1981}h# federal statute in question demands
national uniformity, federal common law provides tteterminative rules of decision.” Bhd.
of Locomotive Eng'rs v. Springfield Terminal Ry. .C810 F.3d 18, 26 (1st Cir.2000) (citing
United States v. Kimbell Foods, Inc., 440 U.S. 7073, 99 S.Ct. 1448, 59 L.Ed.2d 711
(1979)). The federal statute in question here &ptdr 2 of the FAA (which adopts and
implements the New York Convention). A central golasthe New York Convention — and
the driving force behind Congress's enactment aptgr 2 — was to set out uniform rules
governing the recognition and enforcement of iragéamal arbitration awards. See Scherk,
417 U.S. at 520 n. 15, 94 S.Ct. 2449. Applying iragystate standards in cases falling within
the Convention's ambit would be in tension withehlemental purpose of chapter 2. We hold,
therefore, that federal common law provides thecherark against which the cogency of



ALSTOM's theories must be measured.[6] See SmitisfEQogeneration 144 Ltd. P'ship v.
Smith Cogeneration Int'l, Inc., 198 F.3d 88, 96 (2d1999), cert. denied, 531 U.S. 815, 121
S.Ct. 51, 148 L.Ed.2d 20 (2000). We turn to thektaindful that federal common law
incorporates general principles of contract anchagéaw. See Thomson-CSF, S.A. v. Am.
Arbit. Ass'n, 64 F.3d 773, 776 (2d Cir.1995); Mctbgr 22 F.3d at 355; see also 9 U.S.C. §
2.

B. Judicial Estoppel.

ALSTOM's first theory invokes the doctrine of juditestoppel. It asserts that the factual
allegations in InterGen's original complaint, talkemhe aggregate, amount to an admission
that InterGen was not merely a passive investtlierRocksavage and Coryton projects, but,
rather, the principal architect of those projectan-architect whose responsibilities included
acting as the chief negotiator for the acquisitibthe gas turbines. Although InterGen
largely retracted these averments in amendingitgptaint, ALSTOM asseverates that
InterGen should be judicially estopped from digdiaig its initial admissions. See
Appellants' Br. at 41 (maintaining that fairnesswdld prevent InterGen from "avoiding
arbitration by manipulating its pleadings").

As a general matter, the doctrine of judicial eptEprevents a litigant from pressing a claim
that is inconsistent with a position taken by titagant either in a prior legal proceeding or in
an earlier phase of the same legal proceedingP8geam v. Herdrich, 530 U.S. 211, 227 n.
8, 120 S.Ct. 2143, 147 L.Ed.2d 164 (2000); see Hsdames Wm. Moore et al., Moore's
Federal Practice 8 134.30, at 134-62.1 (3d ed.200®) doctrine is designed to ensure that
parties proceed in a fair and aboveboard mannénpui making improper use of the court
system. New Hampshire v. Maine, 532 U.S. 742, 79t21 S.Ct. 1808, 149 L.Ed.2d 968
(2001). Consistent with that root purpose, the doetis flexible and not subject to
mechanical rules for determining its applicability. at 751, 121 S.Ct. 1808. Courts are
prone to invoke it "when a litigant is playing fastd loose with the courts," and not
otherwise. Patriot Cinemas, Inc. v. Gen. CinemgC&34 F.2d 208, 212 (1st Cir.1987)
(citation and internal quotation marks omitted).

Leaving to one side the question of whether ALSTdg accurately characterized
InterGen's original and amended complaints, thég ¢ a poor candidate for judicial
estoppel. It is not a situation in which a partg bdopted one position, secured a favorable
decision, and then taken a contradictory positiosearch of legal advantage. To the
contrary, InterGen plausibly attributes its revipdehdings to information gleaned during
pretrial discovery. We would not want to institateule that unduly inhibits a plaintiff from
appropriately adjusting its complaint either toreot errors or to accommodate facts learned
during pretrial discovery.

Perhaps more important, InterGen amended its comtaor to the issuance of any
substantive ruling addressed to the original complahus, InterGen gained absolutely no
advantage from its original pleading.

That is not to say that statements made in a segedscomplaint are null and void for all
purposes. Under certain 145 circumstances, sutdmstats may be party admissions, usable
as such despite subsequent amendment of the com@ae, e.g., Wiseman v. Reposa, 463
F.2d 226, 227 (1st Cir.1972); Raulie v. United &atl00 F.2d 487, 526 (10th Cir.1968).
That does not mean, however, that a plaintiffiigthy bound by its initial complaint. An



amended complaint supersedes the original compkamat facts that are neither repeated nor
otherwise incorporated into the amended complairibnger bind the pleader. See Kelley v.
Crosfield Catalysts, 135 F.3d 1202, 1204 (7th ©B8) (describing such omitted facts as
"functus officio"); see also 3 Moore's Federal Bca; supra 8 15.17[3], at 15-69. Absent
some sign of unfair advantage — and none exists-hethe mere retraction of statements
made in an original complaint does not justify iteocation of judicial estoppel.

C. Equitable Estoppel.

In a related vein, ALSTOM strives to convince uatttihe doctrine of equitable estoppel
should operate to prevent InterGen from declinmgrbitrate. We are not persuaded.

Pertinently, the doctrine of equitable estoppetiuges a party from enjoying rights and
benefits under a contract while at the same tinoédavg its burdens and obligations. See,
e.g., Hughes Masonry Co. v. Greater Clark County. 8tdg. Corp., 659 F.2d 836, 838-39
(7th Cir.1981); see generally Med. Air Tech. CarpMarwan Inv., Inc., 303 F.3d 11, 18 (1st
Cir.2002) (dictum; collecting cases). On this ba&asparty may be estopped from asserting
that the lack of his signature on a written coritp@ecludes enforcement of the contract's
arbitration clause when he has consistently maiaththat other provisions of the same
contract should be enforced to benefit him." IRdper Co. v. Schwabedissen Maschinen &
Anlagen GMBH, 206 F.3d 411, 418 (4th Cir.2000).

In an effort to fit the case at hand within the toams of this model, ALSTOM asserts that
InterGen's claims depend upon rights that deriemfthe purchase orders and other
agreements; that its claims for damages are, @cgfén attempt to enforce contractual
remedies; and that, therefore, InterGen shouldsh@pped from contesting the applicability
of the various arbitration clauses. In constructimg argument, ALSTOM focuses
specifically on InterGen's allegation, made onlyhie original complaint, that it is "the
successor to all rights of predecessor entitiededl|to the actions and omissions alleged" in
the pleading. In ALSTOM's view, this allegationrsids InterGen's intention to assert the
contractual rights of RPC and CEC.

We reject these importunings. While ALSTOM accusatpiotes the original complaint, that
document has very limited significance. See supra I (B). Moreover, InterGen's claims

for damages offer no footing for the assertionagpfi@ble estoppel. The claimed damages are
not contract damages per se; the amended compiaiatd paints a consistent picture
portraying InterGen as an investor that relied upemain extra-contractual assurances and
sustained losses of its own funds when those assesaame to naught.

At any rate, there is a more jagged rent in theidatf ALSTOM's argument. Although
federal courts generally "have been willing to psacsignatory from avoiding arbitration

with a nonsignatory when the issues the nonsigpasaeeking to resolve in arbitration are
intertwined with the agreement that the estoppety s signed,” Thomson-CSF, 64 F.3d at
779 (emphasis in original), they have been hesitdftto estop a nonsignatory seeking to
avoid arbitration. In the latter situation, estoppes been limited to "cases [that] involve
non-signatories who, during the life of the contyaave embraced the contract despite their
non-signatory status but then, during litigatiotteapt to repudiate the arbitration clause in
the contract.” E.l. DuPont de Nemours & Co. v. Rh&oulenc Fiber & Resin Intermediates,
S.A.S., 269 F.3d 187, 200 (3d Cir.2001); accord Buoreau of Shipping v. Tencara
Shipyard S.P.A., 170 F.3d 349, 353 (2d Cir.1998)dimg a nonsignatory bound by a



contract under which it received the direct beseditlower insurance rates and the ability to
sail under the French flag). The record in thisecgimply does not support a claim that
InterGen embraced the contracts and sought toaldmmect benefits from them during their
currency. Hence, there is no cognizable basisdoitable estoppel.

D. Third-Party Beneficiary.

ALSTOM argues that InterGen, though not a signatorye purchase orders, was
nonetheless a third-party beneficiary of them (@heefore, should be bound by the
arbitration clauses contained therein). We do gote

It is well settled that third-party beneficiary g does not allow the holder to avoid the
effect of otherwise enforceable contract provisi@ee, e.g., Coastal Steel Corp. v. Tilghman
Wheelabrator Ltd., 709 F.2d 190, 203 (3d Cir.1988grruled on other grounds by Lauro
Lines v. Chasser, 490 U.S. 495, 109 S.Ct. 197610d.2d 548 (1989); Trans-Bay Eng'rs &
Builders, Inc. v. Hills, 551 F.2d 370, 378 (D.C.Q@B76). It follows, then, that a third-party
beneficiary of a contract containing an arbitrattese can be subject to that clause and
compelled to arbitrate on the demand of a signat®eg E.l. DuPont, de Nemours, 269 F.3d
at 195; Indus. Elecs. Corp. v. iPower Distrib. Grp215 F.3d 677, 680 (7th Cir.2000); cf.
Coastal Steel, 709 F.2d at 202-04 (binding a nosayy third-party beneficiary to a forum
selection clause). The threshold question heréhethver InterGen is a third-party beneficiary
of the purchase orders.

We must approach this threshold with care sincedalveequires "special clarity” to support
a finding "that the contracting parties intendeddafer a benefit" on a third party.
McCarthy, 22 F.3d at 362; accord Mowbray v. Mosglégllgarten, Estabrook & Weeden,
Inc., 795 F.2d 1111, 1117 (1st Cir.1986); 3 E. Allarnsworth, Farnsworth on Contracts §
10.3, at 13-23 (2d ed.1998). In measuring ALSTOdWiewing against this rigorous
requirement, we focus on the specific terms ofpilnehase orders. Throughout, we bear in
mind that courts ought not to distort the cleaeiion of contracting parties or reach
conclusions at odds with the unambiguous languégecontract. EEOC v. Waffle House,
Inc., 534 U.S. 279, 294, 122 S.Ct. 754, 151 L.E@26l (2002).

The two purchase orders are peas in a pod — idmiall material respects — and their
text provides clear guidance. Each purchase orddgigation clause applies to "[a]ny and all
controversies, disputes or claims between BuyerSatiér.” The words "Buyer” and "Seller"
are explicitly defined. Applying those definitiortee Buyer is Bechtel Limited and the Seller
is APG. There are no third-party rights affordednirGen. We decline ALSTOM's
invitation to read into the purchase orders rigintd obligations that the contracting parties
did not see fit to include. The fact that each pase order contains an integration clause
reinforces this result. See McCarthy, 22 F.3d & @nphasizing that courts should 147
hesitate "to read unwritten terms into agreemeoi$aining [integration clauses]”).

ALSTOM attempts to blunt the force of this reasgniry pointing to language in the
purchase orders stating that "[t]Jo the extent Bagter is not the ultimate consumer of the
Equipment being purchased herein, all rights, benahd remedies conferred upon Buyer by
this Agreement shall also accrue and be availabéentl are for the express benefit of
Owner." We find threadbare ALSTOM's suggestion tha language assigns rights and
benefits to InterGen (and, thus, extends the atiwtn provisions to it). InterGen is not the



"Owner." Rather, the term "Owner" is defined as mieg either RPC or CEC (depending
upon which purchase order one reads).[7]

ALSTOM's rejoinder is that InterGen is (at leagtirectly) the parent company of RPC and
CEC and, in the original complaint, linked itseltlwthose entities. That rejoinder does not
get ALSTOM very far. In the first place, the opératpleading is the amended complaint,
see supra Part IV(B), and that pleading does nat pa intimate a corporate picture. In the
second place, even were we prepared to accepthmifhraseology of the original complaint
and ALSTOM's self-serving interpretation of it, imtimate corporate relationship, without
more, is not tantamount to an assignment of spedghts. There is an important distinction
between a nonsignatory who may benefit from a $aygs exercise of its contractual rights
(because of, say, an equity stake) and a third:emeficiary. See E.I. DuPont de Nemours,
269 F.3d at 196-97 (explaining that a parent commeant explicitly named in an agreement
"was not an intended third party beneficiary .y arore than any parent who expects to
benefit from the success of ... [its] subsidiaryfi)other words, a benefitting third party is not
necessarily a third-party beneficiary. McCarthy,R22d at 362.

That ends this aspect of the matter. InterGennadder in a corporate family that included
both RPC and CEC, plainly stood to gain from tisemmercial successes. But that verity is
not enough to make ALSTOM's point. The criticaltfecthat the purchase orders neither
mention nor manifest an intent to confer spec#mgdl rights upon InterGen. Consequently,
ALSTOM may not require InterGen to fulfill any cesponding legal duties (such as the duty
to arbitrate).

E. Agency.

ALSTOM also contends that InterGen became bountthéwrbitration clauses when Bechtel
Limited executed the purchase orders. This cordentivokes traditional principles of
agency law in an effort to show that Bechtel Lirditected as InterGen's agent. The effort
founders.

It is hornbook law that an agent can commit itsngignatory) principal to an arbitration
agreement. See Restatement (Second) of Agency358); see also Thomson-CSF, 64 F.3d
at 777; In re Oil Spill by the Amoco Cadiz, 659 ¢.289, 795-96 (7th Cir.1981); cf. Pritzker
v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 738 1110, 1122 (3d Cir.1993) (extending a
principal’'s arbitration obligation to its nonsigot agent). But the requirements for such
vicarious responsibility 148 are exacting: "[n]otymust an [agency] arrangement exist ...
so that one [party] acts on behalf of the otherwitldin usual agency principles, but the
arrangement must be relevant to the [legal obbgaith dispute].” Phoenix Can. Oil Co. v.
Texaco, Inc., 842 F.2d 1466, 1477 (3d Cir.1988}.gfesent purposes, that means that
ALSTOM must demonstrate not only that Bechtel Laditvas InterGen's agent but also that
it acted as such in executing the purchase orders.

InterGen concedes that the technical services agnmeteentered into by and between it and
Bechtel Power created a circumscribed agency oelsttip. But Bechtel Limited — not
Bechtel Power — executed the purchase orders anchited to arbitrate disputes arising
thereunder.

More importantly, ALSTOM cannot establish, on tresord, an agency relationship between
InterGen and any Bechtel entity that extended ¢cettecution of the purchase orders. The



technical services agreement covers only preligitesks (e.g., licensing, permitting, and
design). That agreement (and, thus, the agencdyorethip created thereby) did not extend to
the acquisition of the gas turbines. Acquisitiorswl@e subject of a separate set of contracts
(the EPC agreement and, ultimately, the purchadersy. InterGen was not a party to any of
those agreements.

To recapitulate, although InterGen may have haagamcy relationship with a Bechtel entity
for certain (limited) purposes, the record is beoéfiny evidence suggesting that a Bechtel
entity acted as InterGen's agent in committingaiwycout the purchase orders. Without
evidence of such a commitment, InterGen cannoteuagdplicable principles of agency law,
be bound by the arbitration clauses containedamtirchase orders.

F. Alter Ego.

ALSTOM's final avenue to arbitrability also provtesbe a dead end. It suggests that
InterGen is the alter ego of RPC and CEC (andethes, that those entities' obligations to
arbitrate bind InterGen as well). In support otthiesis, ALSTOM notes that both RPC and
CEC are (at least indirectly) subsidiaries of I@en; that both are staffed by InterGen
employees; that their boards of directors are camp®f InterGen officials; and that officers
of InterGen acted on their behalf in various mattercluding execution of the services and
support agreements. InterGen does not dispute thestacts but deems them insufficient to
establish an alter ego relationship.

Under federal common law, there is no precise Ign@st for determining when the corporate
form should be ignored. Alman v. Danin, 801 F.2@ {1 st Cir.1986). The overarching
principle, however, is that the corporate form rbaydisregarded only if considerations of
fairness or public necessity warrant such a stepinfof Brookline v. Gorsuch, 667 F.2d

215, 221 (1st Cir.1981). From this first principlge must derive a test tailored to the
demands of the federal statute at issue.

We are unaware of any decision that has devisestdadr alter ego liability in a case
involving chapter 2 of the FAA, and the partiesdaited none. Given this lack of direct
precedential guidance, we borrow from the standdedeloped in other statutory contexts
that manifest a need for national uniformity, mostably ERISA and the NLRA. The
relevant cases suggest an inquiry focusing on (Btker the entities in question have
ignored the independence of their separate opest{@) whether the defendant employed
the multiplicity of entities as part of 149 an fce or scheme to defraud, and (3) whether
holding the corporate form inviolate would leadstdstantial injustice or inequity. See
United Elec., Radio & Mach. Workers v. 163 PleasaniCorp., 960 F.2d 1080, 1092-93 (1st
Cir.1992) (addressing the ERISA context); see BlIsBB v. Greater Kan. City Roofing, 2
F.3d 1047, 1052 (10th Cir.1993) (collapsing theuinginto a substantially similar two-part
test in the NLRA context).

Applying this type of test inevitably takes the uirgr down a murky road so courts have
hung lanterns to light the way. The independentatpms prong, for instance, looks at such
things as

(1) whether a corporation is operated as a sepandity; (2) commingling of funds and other
assets; (3) failure to maintain adequate recorasioutes; (4) the nature of the corporation's
ownership and control; (5) absence of corporatetassid undercapitalization; (6) use of a



corporation as a mere shell, instrumentality ordeoinof an individual or another
corporation; (7) disregard of legal formalities d@hd failure to maintain an arms-length
relationship among related entities; and (8) dieeref the corporation’s funds or assets to
noncorporate uses.

United States v. Diviner, 822 F.2d 960, 965 (10th1®87). The other prongs are similarly
nuanced. These subtleties mean that courts mulst syogh tests flexibly and with due regard
for the demands of the federal statute at issue.

In this case, ALSTOM's argument suffers from aui@lof proof. Despite several months of
discovery, it has failed to raise a substantiaktjoa about the corporate integrity of either
RPC or CEC. The best that ALSTOM can do is to pouita modest amount of corporate
overlap (including the performance of dual corpefanctions by certain individuals). It is
wholly unable to refute InterGen's contention tiat InterGen employees who managed the
subsidiaries did so under specific contractual ements for the provision of management
services.

The case law cautions against invoking an equitadsteedy in situations such as this.
Common ownership and common management, withou¢ naoe insufficient to override
corporate separateness and pave the way for gltdrability. See Alpine View Co. v. Atlas
Copco AB, 205 F.3d 208, 218-19 (5th Cir.2000); M&arpenters Cent. Coll'n Agency v.
Belmont Concrete Corp., 139 F.3d 304, 308 (1st18%8); Lihli Fashions Corp. v. NLRB,
80 F.3d 743, 749 (2d Cir.1996); Hunter v. YouthatneMedia Networks, 241 F.Supp.2d 52,
59 (D.Mass.2002).

In all events, there is a broader reason why wetfire alter ego doctrine inapposite. As a
general rule, the doctrine is thought to be eqletabnature. Consequently, it "can be
invoked only where equity requires the action wisisa third party." McCarthy, 22 F.3d at
362-63 (citations and internal quotation marks tedit;, see Mass. Carpenters Cent. Coll'n
Agency v. A.A. Bldg. Erectors, Inc., 343 F.3d 18&;22 (1st Cir.2003) [No. 02-2006, slip op.
at 8] (describing the alter ego doctrine as "a todle employed when the corporate shield, if
respected, would inequitably prevent a party fregeiving what is otherwise due and owing
from the person or persons who have created tleddShiFederal common law emphasizes
the equitable character of the alter ego doctrimstructing federal courts that "the corporate
form may be disregarded in the interests of justibere it is used to defeat an overriding
public policy," but not otherwise. Bangor Punta @pens, Inc. v. Bangor & A.R. Co., 417
U.S. 703, 713, 94 S.Ct. 2578, 41 L.Ed.2d 418 (1974)

150 In this case, no compelling policy objectivewabbe served by finding InterGen and its
indirect subsidiaries to be alter egos of eachroiMhile the Supreme Court frequently has
enunciated a federal policy favoring arbitratiorg. eMoses H. Cone Mem'l Hosp. v.
Mercury Constr. Corp., 460 U.S. 1, 24, 103 S.CT,, 92 L.Ed.2d 765 (1983), that policy
does not extend to situations in which the idertftyhe parties is in dispute, see McCarthy,
22 F.3d at 355; PaineWebber, Inc. v. Hartmann,R2d 507, 511 (3d Cir.1990). Here,
moreover, strong public policy considerations fakeeping intact InterGen's elaborate
corporate collage. Not the least of these is thaevaf deferring to the principle of limited
liability — a principle that we have called "thernerstone of corporate law." DeBreceni v.
Graf Bros. Leasing, Inc., 828 F.2d 877, 879 (1st1OB7).

In a last-ditch effort to elude the grasp of theseredents, ALSTOM asserts that InterGen
has "admitted that it is an alter ego of its suilasids.” Appellants' Br. at 50 (emphasis in



original). But the record will not bear the weiglitthis assertion. ALSTOM supports it
primarily by citing to an averment in InterGen'sgoral complaint.[8] That complaint has
since been amended to delete the averment, andew®ysly have explained why it is not
sufficient to support a claim of judicial estopp&ee supra Part IV(B). The same reasoning
suffices to explain why the excerpted passagecanicdusive for purposes of the alter ego
doctrine.

V. CONCLUSION

Both InterGen and ALSTOM are sophisticated comna¢@ctors, and each has been quite
deliberate in constructing and deploying an elatgongeb of affiliates to handle the
Rocksavage and Coryton projects. As a result (fetlposturings, neither of them is a
signatory to the underlying contracts. For the seaslucidated above, we find unpersuasive
ALSTOM's myriad arguments as to why InterGen showadetheless be bound to the
arbitration clauses contained in those contradisréfore, the claims asserted by InterGen in
its amended complaint are not subject to compuladsitration.

We need go no further. We uphold (albeit for déf@rreasons) the district court's denial of
ALSTOM's motion to compel arbitration. That is iy matter before us, and we remit the
case to the district court for further proceedingssistent with this opinion. Since InterGen's
motion to remand the action to the state courticapts the district court's subject matter
jurisdiction, we instruct the court, as the firstler of business, to revisit that issue.

Affirmed.
[1] Of the Third Circuit, sitting by designation.
[2] Of the Tenth Circuit, sitting by designation.

[3] The record indicates that InterGen and its jpiyof subsidiaries have undergone
frequent corporate transformations since 1995 (whestale began). None of those
developments alters the underlying reality: thek®awage and Coryton projects have at all
times been owned and controlled by InterGen otiestunder its direct or indirect
suzerainty.

[4] The defendants suggest that the parties at gmimé amended the Rocksavage purchase
order to substitute Bechtel Power for Bechtel LaditAppellants' Br. at 15-16. We need not
determine whether this amendment in fact occuasduch a change, in and of itself, would
not affect our analysis.

[5] The complaint also named as defendants ABB tachand its wholly owned subsidiary,
ABB Asea Brown Boveri, Limited (which controlled &Pfrom 1995 to 2000). On April 19,
2002, the district court dismissed the action atése defendants for want of in personam
jurisdiction. That ruling is not before us and, @ciingly, we eschew any further reference to
those entities.

[6] To be sure, it might be argued that the partiesse English law to govern disputes
arising out of their contracts and that, thereftnejr intent was to look to English legal
principles. But none of the parties have suggettatwe import English law for this
purpose. Accordingly, any such argument has beevedaSee Fed.R.Civ.P. 44.1 ("A party



who intends to raise an issue concerning the lasavfofeign country shall give notice by
pleadings or other reasonable written notice.'§;aso Carey v. Bahama Cruise Lines, 864
F.2d 201, 205-06 (1st Cir.1988); Cavic v. Grand 8ah Dev. Co., 701 F.2d 879, 882-83
(11th Cir.1983).

[7] Interestingly, the purchase order for the Conyproject contains additional language
extending the definition of "Owner" to CEC's "sussers in title and permitted assignees."
ALSTOM makes no claim that this additional languagsignificant here, and there is
nothing to show either that CEC had a successititteror that APG permitted it to assign
any rights.

[8] The pertinent section of the original complaieads: "Intergen N.V.... either has the
rights or is the successor to all rights of predsoeentities related to the actions and
omissions alleged in this Complaint.”
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