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DECISION AND AMENDED ORDER
MARRERO, District Judge.

Plaintiff Peter J. DaPuzzo ("DaPuzzo") brought #uson against defendants Globalvest
Management Company, L.P. ("Globalvest"), UtilitivésL.L.C. ("Utilitivest LLC") and
Utilitivest Il, L.P. ("Utilitivest LP" or the "Funt) (collectively, "Defendants"), alleging
fraudulent inducement in connection with an invesitrDaPuzzo made in the Fund.
Defendants moved, pursuant to the Federal Arhatnadict (the "FAA" or the "Act"),[1] 9
U.S.C. 8 1 et seq., to stay this action and corag®tration in the Bahamas pursuant to a
provision of the partnership agreement governimgRtind. Alternatively, Defendants seek to
dismiss the complaint for lack of subject mattepersonal jurisdiction as to some or all of
the Defendants, or for failure to state a claimPDzazo cross-moved to compel arbitration in
New York. On May 31, 2003 the Court issued a Deaisind Order granting Defendants’
motion to stay this action and indicated thatinslihgs, reasoning and conclusions would be
set forth in a separate Decision and Order to bdenamailable to the parties. Accordingly,
for the reasons discussed below, Defendants 7libmiat stay this action is granted and
DaPuzzo's motion to compel arbitration is denied.

l. FACTS

DaPuzzo alleges that in May of 1998 he met on teaasions with Harold Lindenthai
("Lindenthal), of Berkeley Global Associates, Inand Peter Gruber ("Gruber"), a principal
of Utilitivest LLC and Chair and President of Glblest.[2] The meetings took place in
DaPuzzo's office at Cantor Fitzgerald & Co. in Neéark, where he served as a co-president
of institutional equity sales and trading. On thoseasions, Lindenthal and Gruber sought
DaPuzzo's investment in Utilitivest LP, a ventuapital fund.

On May 26, 1998, DaPuzzo agreed to purchase alinpiartnership interest in the Fund in
the amount of $1 million, with an initial capitabrmtribution of $400,000 upon subscription
and two subsequent installments of $300,000 eadte paid on November 24, 1998 and
March 1, 1999, respectively. In this connectionPDzazo signed a Subscription Agreement
(the "Subscription Agreement") committing him tokmaahe capital payments as scheduled.
(See Subscription Agreement, attached as ExhitaittBe Notice of Motion dated January 8,



2003.) DaPuzzo acknowledges having received orottsion a copy of a Confidential
Information Memorandum detailing the terms and doas governing the Fund. (See
Confidential Information Memorandum Dated Marcii998 (the "CIM"), attached as

Exhibit 1 to the Notice of Motion.) In signing tigbscription Agreement, DaPuzzo
represented that he had received and read a cdmtlothe CIM and the Fund's partnership
agreement. (See Amended and Limited Restated PsiitpeAgreement for Utilitivest 11,

L.P. (the "Partnership Agreement"), attached agliixB to the Notice of Motion.) At the

same time, by his execution of the Subscriptione&grent, DaPuzzo appointed the President
and Director of Utilitivest LLC as his attorney-faet to sign the Partnership Agreement on
his behalf.

DaPuzzo made the capital contributions called fothle Subscription Agreement by the
dates specified. He acknowledges that he was prdwadcopy of the Partnership Agreement
on March 22, 2001, and personally executed it $bereafter. (See Notice of Motion, EX. 4,
at 32.)

The CIM includes a paragraph, under a heading afgides” in a section entitled "Summary
of the Partnership Agreement,” that states: "Théneship will be governed under the laws
of the Cayman Islands. Any disputes will be sethigdinding arbitration according to the
rules and regulations of the American ArbitratiossAciation.” (Notice of Motion, Ex. 1, at
43.)

The Partnership Agreement, however, contains atraibn clause, stating in relevant part
that:

Any controversy between the Partners involvingdbiestruction or application of any of the
terms, covenants, or conditions of this Agreemahtb& submitted to arbitration in the
Bahamas on the request of the Partnership or artigdPaand the arbitration will comply

with and be governed by the rules and procedurésedinternational Chamber of
Commerce, as amended from time to time; providedigver, that nothing in this Section

will constitute a waiver of any right any partyttos Agreement 718 may have to choose a
judicial forum to the extent such a waiver wouldlate applicable law.

(Id. Ex.3 § 13.12, at 31.) In another paragraph atpreement stipulates that it is governed by
the laws of the Cayman Islands. (Id. § 13.10, at 30

DaPuzzo alleges that at each of his two meetingstiwvem, Lindenthal and Gruber
represented and he understood that an investmémé ifund was subject to a three-year
"lockup” period, after which investors would bedfr® redeem some or all of their capital
contributions. This representation, according t®@zzo, was also made in summary
materials prepared by Globalvest for promotionhef Fund that were handed to him by
Lindenthal and Grubner prior to his subscriptidded Utilitivest I, L.P., attached as Exhibit
A to the Affidavit of Peter J. DaPuzzo dated Jap2&, 2003 ("DaPuzzo Aff."), attached as
Exhibit 2 to the Affidavit of Steven B. Feigenbaulated January 30, 2003, at 3, 5.)

In June of 2001 DaPuzzo, through the Ayco Compafydo"), his investment advisor,
requested a full redemption of his $1 million intveent. He alleges that Globalvest informed
Ayco that the funds could not be returned at tima¢ tut that the request should be renewed
toward the end of the year.



Globalvest responded to DaPuzzo in November 208thik capital could not be withdrawn
after three years, but remained committed at therefiion of Utilitivest LLC, in accordance
with the terms of the parties' agreements, forraodef between five and fifteen years. In
support, Defendants cite and interpret a provisiotihe Partnership Agreement specifying
that investments in the Fund were subject to ayear-commitment period (the
"Commitment Period"), during which partners couéddalled upon to make additional
capital contributions, and that liquidation of thend's assets was anticipated to commence
three years after the Commitment Period, thus—eae#rliest—five years following the
limited partner's initial investment. (See NotideMwotion, Ex. 3, 11 2.6 and 3.2, at 7 and 9.)

Asserting that he was fraudulently induced to inweshe Fund by misrepresentations made
to him by Lindenthal and Gruber prior to his exémuif the relevant documents, DaPuzzo
then commenced this action, allegedly after Defatsldeclined his request to arbitrate
before the AAA. Defendants contend that the pentipeovisions of the parties’ contract do
not allow withdrawals until the period specifiedthe Partnership Agreement; and that
DaPuzzo's claim therefore entails the construciuh application of the terms and conditions
of the Partnership Agreement and is subject tdratimn under the relevant provision of that
document. Hence, Defendants move to stay thisraatiol compel arbitration in the
Bahamas, or to dismiss the complaint on jurisdizlayrounds or for failure to state a claim.

Relying on the arbitration language contained en@M, DaPuzzo cross-moves to compel
arbitration in New York under the rules of the Aioan Arbitration Association (the
"AAA".

Il. DISCUSSION
A. THE FEDERAL ARBITRATION ACT

As a threshold matter, the Court notes that fedety unequivocally encourages
arbitration as an alternative means of disputeluéisa. See David L. Threlkeld & Co. v.
Metallgesellschaft Ltd., 923 F.2d 245, 248 (2d 1881) (citing Rodriguez de Quijas v. Shear
son!American Express, Inc., 490 U.S. 477, 109 9.G17, 719 104 L.Ed.2d 526 (1989)); see
also Oldroyd v. Elmira Sav. Bank, FSB, 134 F.3d7&(2d Cir.1998). This "liberal federal
policy favoring arbitration agreements” is manigéesin the FAA, which requires courts to
compel arbitration where the parties have contedlsteommitted to resolve by arbitration
matters within the scope of their agreement. MéteSone Mem. Hosp. v. Mercury Const.
Corp., 460 U.S. 1, 24, 103 S.Ct. 927, 74 L.Ed.26l (2®83); see also Dean Witter Reynolds
Inc. v. Byrd 470 U.S. 213, 218, 105 S.Ct. 1238L.&d.2d 158 (1985) ("By its terms, the

Act leaves no place for the exercise of discrebigra district court, but instead mandates that
district courts shall direct the parties to proctedrbitration on issues as to which an
arbitration agreement has been signed." (citing®.C.. 88 3, 4) (emphasis in original));
Genesco, Inc. v. T. Kakiuchi & Co., Ltd., 815 F24D, 844 (2d Cir.1987).

Reinforcing the FAA's mandate, the Supreme Coustitstructed that courts apply the
statute in accordance with ordinary contract pgles, "with a healthy regard” for the Act's
underlying policy, to this end resolving any doutscerning the scope of arbitrable issues
in favor of arbitration, whether the issue at hand construction of the language of the
agreement itself, or a defense to arbitrabilitye $ses H. Cone, 460 U.S. at 24-25, 103
S.Ct. 927; see also Chelsea Square Textiles, Iidombay Dyeing and Mfg. Co., Ltd., 189
F.3d 289, 294 (2d Cir.1999). This bias in favordsitration "is even stronger in the context



of international business transactions.” Threll@28 F.2d at 248 (quoting Mitsubishi Motors
Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.$46829-31, 105 S.Ct. 3346, 87 L.Ed.2d
444 (1985)); see also WorldCrisa Corp. v. Armstrdi29 F.3d 71, 74 (2d Cir.1997) ("[T]he
existence of a broad agreement to arbitrate cregbessumption of arbitrability which is
only overcome if it may be said with positive assgwe that the arbitration clause is not
susceptible of an interpretation that covers tiser@ed disputes. Doubts should be resolved in
favor of coverage." (citations omitted; internabtations omitted)); Associated Brick Mason
Contrs. of Greater N.Y., Inc. v. Harrington, 82@drF31, 35 (2d Cir.1987) (quoting AT & T
Technologies, Inc. v. Communications WKkrs. of Ad¥.5 U.S. 643, 650, 106 S.Ct. 1415, 89
L.Ed.2d 648 (1986)). In applying this policy, thee of a court reviewing disputes
potentially encompassed by arbitration provisiaksmited to ascertaining two threshold
inquiries: "whether a valid agreement or obligatiorarbitrate exists, and . .. whether one
party to the agreement has failed, neglected aseef to arbitrate, in whole or in part.”
Paine-Webber Inc. v. Bybyk, 81 F.3d 1193, 1198¢#&d 1996) (citing Prima Paint Corp. v.
Flood & Conklin Mfg. Co., 388 U.S. 395, 403-04, 8t. 1801, 18 L.Ed.2d 1270 (1967)).

Here, the parties do not disagree that their despusubject to arbitration under the terms of
the agreements that define their relationship hatigovern the attendant investment
transaction which gave rise to this action. Forghgoses of the motions now before the
Court, the litigants' only relevant difference péns to the venue and applicable arbitration
rules.

B. DEFENDANTS'MOTION

Defendants' motion to stay this action and comgatration was filed pursuant to Chapter 1
of the FAA, 9 U.S.C. 8§ 1 et seq. They contend DefPuzzo's claim regarding the
circumstances surrounding his investment in thedFarses an issue that implicates the
terms and conditions of the Partnership AgreemEris action, 720 Defendants claim, thus
concerns a dispute that falls within the scopéefdrbitration clause of the Partnership
Agreement and, in accordance with its terms, desanitration of the matter in the
Bahamas. Invoking the FAA, 9 U.S.C. § 3, Defendaatgiest that DaPuzzo's action before
this Court be stayed pending the outcome of atimtrgproceedings pursuant to the
Partnership Agreement. Section 3 provides in pentipart that:

If any suit or proceeding be brought in any of ¢tberts of the United States upon any issue
referable to arbitration under an agreement iningifor such arbitration, the court in which
such suit is pending, upon being satisfied thaigkhee involved in such suit or proceeding is
referable to arbitration under such an agreemaéat| en application of one of the parties
stay the trial of the action until such arbitratiwass been had in accordance with the terms of
the agreement, providing the applicant for the ganyot in default in proceeding with such
arbitration.

9U.S.C. 8§83

DaPuzzo counters that Chapter 1 of the FAA apjpligyg to purely domestic arbitration
agreements and that, in the international contesdlved in the dispute at hand, it is not
Chapter 1 of the statute that governs the padisgute, but the Convention on the
Recognition and Enforcement of Foreign Arbitral Adsof 1958 (the "Convention"), 21
U.S.T. 2517, 330 U.N.T.S. 38, June 10, 1958 (ceditit Chapter 2 of the FAA, 9 U.S.C. §
201 et seq.).[3] DaPuzzo points out that, in acaoceé with the Convention's enabling act
(the "Enabling Act"), codified in Chapter 2 of te@tute, the Court lacks authority to compel



arbitration in the Bahamas under Chapter 1 of th& Because the parties' relationship at
issue here is defined in an international agreemvéhtn the scope of the Convention and its
Enabling Act, 9 U.S.C. § 202. Moreover, DaPuzzontaans that because the Bahamas is not
a signatory to the Convention,[4] the arbitratiteruse of the Partnership Agreement is
unenforceable in this Court and cannot be appbezbtnpel him to arbitrate in the Bahamas
or to stay this action.

This case thus implicates the interplay betweerp@ha 1 and 2 of the FAA and the
Convention,[5] enactments whose provisions 721anribverlapping coverage" and which
may apply in a given case to the extent they dacanflict.[6] Bergesen v. Joseph Muller
Corp., 710 F.2d 928, 934 (2d Cir.1983) ("Theredgeason to assume that Congress did not
intend to provide overlapping coverage betweerCiievention and the Federal Arbitration
Act."); see 9 U.S.C. § 208 (prescribing that FAAa@ter 1 is incorporated into Chapter 2 to
the extent not in conflict with the Convention)esdso Yusuf Ahmed Alghanim & Sons,
W.L.L. v. Toys "R" Us, Inc., 126 F.3d 15, 20 (2dr@P97), cert. denied, 522 U.S. 1111, 118
S.Ct. 1042, 140 L.Ed.2d 107 (1998); Oil Basins MdBroken Hill Proprietary Co. Ltd., 613
F.Supp. 483, 486 (S.D.N.Y.1985).

A brief contextual note may assist in understandmegrelationship of the FAA Chapters 1
and 2 and the Convention insofar as they are geznathe resolution of the controversy at
hand. As enacted in 1925, the Federal Arbitratioh (ge "1925 Act"), codified in Title 9 as
Chapter 1 and now comprising 88 1-16, represente@j@ss's reversal of longstanding
judicial antipathy, in both federal and sta 722rtguto arbitration agreements. For centuries,
such agreements had been perceived as executdraatsrdesigned to oust courts of
jurisdiction to adjudicate future disputes and empgently were held invalid or
unenforceable. See Scherk v. Alberto-Culver Coz,41S. 506, 510-11, 94 S.Ct. 2449, 41
L.Ed.2d 270 (1974); Kulukundis Shipping Co., S/AAmtorg Trading Corp., 126 F.2d 978,
984-85 (2d Cir. 1942).

Emphatically rejecting that hostility, Congress8i@ of the 1925 Act, declared that a written
agreement to arbitrate "in any maritime transacotioa contract evidencing a transaction
involving commerce... shall be valid, irrevocaldad enforceable, save upon such grounds as
exist at law or in equity for the revocation of agntract.” 9 U.S.C. § 2. "Commerce" is
defined in 8 1 to embrace both interstate and goréiansactions. See 9 U.S.C. § 1. The 1925
Act thus gave rise to "a body of federal substanl@w of arbitrability” applicable to any
arbitration agreement within its scope. Moses Hh&;@d60 U.S. at 24, 103 S.Ct. 927; Robert
Lawrence Company v. Devonshire Fabrics, Inc., 2211 B02, 409 (2d Cir.1959), cert.
granted, 362 U.S. 909, 80 S.Ct. 682, 4 L.Ed.2d @is8nissed under Rule 60, 364 U.S. 801,
81 S.Ct. 27,5 L.Ed.2d 37 (1960); see also U.&nTi241 F.3d at 146.

The legislation empowered federal courts to recgand specifically enforce arbitration
agreements within the reach of the statute. Ambagburt's primary means to serve these
ends, the statute authorized staying litigation tie&atravenes the parties' contractual
obligation to arbitrate, see 9 U.S.C. § 3; diragtine parties to arbitrate covered disputes in
accordance with the terms of their contract, se&leC. § 4; and confirming awards rendered
pursuant to valid arbitration, see 9 U.S.C. § 9.

The 1925 Act, however, embodied several anomaliddimitations. Though the statute
established a distinct area of federal law fostgarbitration and enforcing the contractual
commitment to do so, it did not create an indepehdeurce of federal jurisdiction for this



purpose. See Moses H. Cone, 460 U.S. at 26 n034SXCt. 927; Robert Lawrence, 271 F.2d
at 408; see generally Donald P. Swisher, Internati©@ommercial Arbitration Under the
United Nations Convention and the Amended Federit/ation Statute, 47 Wash. L.Rev.
441, 451 (1972). Hence, a litigant who seeks tokevthe statute to aid arbitration must
satisfy the requirements of jurisdictional amoumd diversity of citizenship, or demonstrate
the existence of some other independent basisbjécumatter jurisdiction, before the court
may validly entertain an application for any remedyhorized by the statute. See Moses H.
Cone, 460 U.S. at 26 n. 34, 103 S.Ct. 927. Whilleifal courts may stay litigation instituted
in violation of an arbitration clause, this religfavailable only in the court in which the
particular suit has been instituted. See 9 U.S.&.Fovident Bank v. Kabas, 141 F.Supp.2d
310, 315 (E.D.N.Y. 2001); Couleur Int'L, Ltd. v.iBaTropez West, 547 F.Supp. 176, 177-
78 (S.D.N.Y. 1982). Additionally, the statute caords the federal courts' authority to
recognize arbitration agreements and confirm adb#wards only when such proceedings are
to occur, or the awards have been rendered, witieitoounds of their own districts. See 9
U.S.C. § 4; Snyder v. Smith, 736 F.2d 409, 418 (Gitli1984), overruled on other grounds,
Felzen v. Andreas, 134 F.3d 873, 877 (7th Cir.19B8)vident Bank, 141 F.Supp.2d at 315;
Couleur Int% 547 F.Supp. at 177-78.

Prior to Congress's passage of the Enabling At®¥0, these jurisdictional 723 and venue
constraints worked to narrow even more markedlystiope of the federal courts' authority to
recognize and enforce arbitration agreements aoyémiernational transactions, in particular
those calling for arbitration to be held abroageeking enforcement of an arbitration
agreement entered into, or confirmation of an eabé@ward rendered, in a foreign state. See
generally Leonard V. Quigley, Accession by the BdiStates to the United Nations
Convention on the Recognition and Enforcement oéigo Arbitral Awards, 70 Yale L.J.
1049, 1050, 1057 (1961). The federal courts' coemuet to recognize and give effect to such
arbitration agreements and awards, absent indivlllzderal treaties with particular nations,
was often lacking. Where the authority existedeftecacy depended on the substantive rules
and procedures of the foreign states involvedafi@icable practices of which varied from
country to country. See id.

Nonetheless, federal jurisdiction over some actlmosight to adjudicate controversies
arising from international transactions coveredlyitration agreements existed under the
1925 Act, though limited in scope and hinderedh®ydonstraints described above. Absent
some independent basis, federal courts lacked dubgter jurisdiction over cases involving
foreign parties on both sides of the dispute. HaveW original jurisdiction was properly
invoked through the pleading of a federal questiothe prerequisites of diversity, the Court,
absent a bilateral treaty permitting otherwisekéacauthority, as circumscribed by 9 U.S.C.
8 4, to direct arbitration abroad, or indeed beythredbounds of the court's own district, even
if the arbitration agreement's forum selection séaso specified. See Batson Yarn and
Fabrics Machinery Group, Inc. v. Saurer-Allma GmAHhgauer Maschinebau, 311 F.Supp.
68, 70 (D.S.C.1970).

In such cases, litigation instituted with regardsues subject to arbitration in a foreign state
generally prompted either dismissal—if the onlyake$ought was arbitration and all of the
issues in dispute were arbitrable—or more commanktay of judicial proceedings pending
foreign arbitration. See id. at 75 (construing dhnliitration statute to mean that "[tjhe power
to grant a stay pending arbitration under SectiohtBe Act was not conditioned upon the
existence of a power to compel arbitration undexti8e 4 and that, acting under Section 3,
the court may properly “order a stay even whearinot compel the arbitration' and even



though arbitration must take place beyond theglizt®n of the court. And this is true,
whether the arbitration is to be in the United &air in a foreign county.” (quoting
Shanferoke Coal & Supply Co. v. Westchester Ser@iagp., 293 U.S. 449, 453, 55 S.Ct.
313, 79 L.Ed. 583 (1935))); see also Scherk v. Atb€ulver Co., 417 U.S. 506, 519-20, 94
S.Ct. 2449, 41 L.Ed.2d 270 (1974);[7] Carcich vd&&A/B Nordie, 389 F.2d 692, 696 (2d
Cir.1968); Kulukundis, 126 F.2d at 987-88; Mannesm&24 Rohrleitungsbau, G.M.B.H. v.
S.S. Bernhard Howaldt, 254 F.Supp. 278, 279 (SY©1965) ("The circumstance that the
arbitration is to take place in a foreign countogd not affect the right to a stay under 9
U.S.C. 8§ 3."); see generally Swisher, supra, 47hMafev. at 462 (noting that "it has been
generally held that section 4 has no applicatioarkbdtration in a foreign county,” prompting
courts to distinguish between motions under § a9 proceedings and those under § 4 to
compel arbitration).

By ratifying the Convention and legislating the atpanying Enabling Act, then codified as
Chapter 2 of the FAA, 9 U.S.C. § 201-08, Congrasanded to cure these limitations. The
Convention itself, negotiated at a United Natioasference in New York in 1958, sought to
remedy deficiencies that had impeded the effecéssmof two predecessor international
agreements—the 1923 Geneva Protocol on Arbitraianses and the 1927 Geneva
Convention on the Execution of Foreign Awards. Seath/Enron Cogeneration Ltd. Part.,
Inc. v. Smith Cogeneration Int'l, Inc., 198 F.3d 88 (2d Cir.1999); Bergesen, 710 F.2d at
930-31; see generally Quigley, supra, 70 Yale 4t 1058; Albert Jan van den Berg, The
New York Arbitration Convention of 1958: Toward&Jaiform Judicial Interpretation 7-8
(1994). Specifically, the earlier treaties limitineir applicability to arbitration agreements
involving parties subject to the jurisdiction offdrent contracting states; to proceedings
procedurally governed by local law; and to enforeatrof arbitral awards made only in
contracting states. The Convention addressed ftegg by authorizing the recognition and
enforcement of qualifying arbitration agreementsaonrts of signatory states, without
jurisdictional restrictions as to the citizenshiplee parties to the contract or distinctions
concerning the location of the matter in dispute Smith/Enron, 198 F.3d at 93-94;
Bergesen, 710 F.2d at 931, 933; Quigley, supraaié ¥.J. at 1060-61.

In § 202, the Enabling Act describes the typegbiti@tion agreements and awards
enforceable by federal courts under the Conventigrovides:

An arbitration agreement or arbitral award arisbog of a legal relationship, whether
contractual or not, which is considered as commagriricluding a transaction, contract, or
agreement described in section 2 of this titlds fahder the Convention. An agreement or
award arising out of such a relationship whichrisrely between citizens of the United
States shall be deemed not to fall under the Cdioreanless that relationship involves
property located abroad, envisages performancaforament abroad, or has some other
reasonable relation with one or more foreign states

9 U.S.C. § 202; Toys "R" Us, 126 F.3d at 20; Srhitinbn, 198 F.3d at 92.

The Convention has been uniformly applied to astioetween foreign entities and United
States parties concerning disputes that, as im#tant case, principally involve conduct and
performance abroad with respect to contracts eshiate in the United States. See U.S.
Titan, Inc. v. Guangzhou Zhen Hua Shipping Co.,,12d41 F.3d 135, 146 (2d Cir.2001);
Chelsea Square, 189 F.3d at 294; Toys "R" Us, 126 & 19; see also Scherk, 417 U.S. at
508, 511 n. 5, 94 S.Ct. 2449 (agreement betweenridameCompany and German citizen
negotiated in the United States and Europe whittbdc#or transfer of certain interests to the



American corporation). In Toys "R" Us, the Seconctdt, interpreting 8 202, concurred
with the Seventh Circuit in declaring the provistormean that ""any commercial arbitral
agreement, 725 unless it is between two UnitedeStatizens, involves property located in
the United States, and has no reasonable relatpwnstn one or more foreign states, falls
under the Convention.™ 126 F.3d at 19 (quoting Yade Mere, 51 F.3d 686, 689 (7th Cir.),
cert. denied, 516 U.S. 914, 116 S.Ct. 300, 133 R&R06 (1995)).

However, not every arbitration agreement that esighis definition is necessarily
enforceable under the Convention and the Enablictd& In U.S. Titan, the Second Circuit
further elaborated the standards by which "an ageet to arbitrate exists within the
meaning of the [Convention] and the [FAA]," reqogifour preliminary findings: "(1) there
is a written agreement; (2) the writing providesddbitration in the territory of a signatory of
the convention; (3) the subject matter is commérarad (4) the subject matter is not entirely
domestic in scope.” 241 F.3d at 146 (citing 9 U.8.201 and Smith/Enron, 198 F.3d at 92)
(emphasis added). If an agreement to arbitratsfieetithese criteria, a court petitioned to
recognize the contract must enforce its arbitratgsms. See id. ("Arbitration agreements
subject to the Convention are enforced in accorelanth Chapter 2 of the FAA.... [U]pon
finding that such an agreement exists, a fedenait coust compel arbitration of any dispute
falling within the scope of the agreement pursuarthe terms of the agreement.”); Ledee v.
Ceramiche Ragno, 684 F.2d 184, 187 (1st Cir.198&)r(g that if the district court resolves
in the affirmative the four preliminary finding$idn it must order arbitration unless it finds
the agreement null and void, inoperative or incégpabperformance); see also Chelsea
Square, 189 F.3d at 294.

Enforcement of an arbitration agreement requiresuat properly "seized of an action," at the
request of a party to the agreement, to issue der directing the parties to honor their
contractual obligation and proceed to arbitratentiadter in dispute. Convention, Article
11(3), 9 U.S.C. § 201; Jain, 51 F.3d at 691. Altiiothe Convention contains no express
provision concerning a stay of the underlying atign, such authority exists both implicitly,
as well as by incorporation of Chapter 1 into Chagtand the Convention through 9 U.S.C.
8 208. See Andros Compania Maritima, S.A v. Andr€i&, S.A., 430 F.Supp. 88, 92
(S.D.N.Y.1977); see generally Quigley, supra, 7tYR.J. at 1064; van den Berg, at 130.[9]
726 The court's authority to compel arbitratioraafispute covered by an agreement subject
to the Convention is set forth in Chapter 2 und208§, which states in pertinent part that: "A
court having jurisdiction under this chapter maedi that arbitration be held in accordance
with the agreement at any place therein providedwbether that place is within or without
the United States." 9 U.S.C. § 206.

However, as discussed above, arbitration of a tisjpirolving an international commercial
transaction may not be compelled under an agreecadiimtg for arbitration to occur in a
country that is not a contracting party to the Gartion. See National Iranian Oil Co. v.
Ashland Oil, Inc., 817 F.2d 326, 331 (5th Cir.)itcdenied, 484 U.S. 943, 108 S.Ct. 329, 98
L.Ed.2d 356 (1987) (noting that under the Conventexleral courts were granted power to
compel arbitration only in signatory countries).eT®econd Circuit has recognized such a
prerequisite in its articulation of the four staratathat determine whether an arbitration
agreement enforceable under the Convention anbBAReexists. See U.S. Titan, 241 F.3d at
146; Smith/Enron, 198 F.3d at 92; see also Jaii;,.3d at 691 (noting language in a number
of cases "suggesting that specifying a locatiorafbitration in a state that has adopted the
Convention is a prerequisite for compelling arhitna pursuant to chapter 2." (citing Sedco,
767 F.2d at 1145, and Ledee, 684 F.2d at 186)).



In sum, an arbitration agreement relating to aeridtional transaction that falls within the
definition of § 202, but that designates a non-gigry state as the forum for arbitration, does
not qualify as an "agreement within the meaninfijled Convention]" and the Enabling Act,
and is thus not enforceable in federal courts coetance with its terms. Convention, Article
11(3), 9 U.S.C. 88 201, 206. On this basis, therGmncludes that the arbitration provision
in the Partnership Agreement is not entitled t@gadtion and enforcement by this Court
because the forum selection clause in that conteacters the agreement as one falling
outside the ambit of the Convention and the EngbAiat, and thus not qualifying to support
an exercise of the Court's jurisdiction to compbiteation in the Bahamas, a non-signatory
state. Nonetheless, as elaborated below, under socnenstances such agreements may fall
within the reach of the 1925 Act in other respeetd for other purposes.

The Second Circuit, endorsing the four-part tesinerated by the Ledee court, observed that
the scope of inquiry performed by a district cdurtconsidering a petition to compel
arbitration under Chapter Two of the FAA is "veirpited.” 727 Smith/Enron, 198 F.3d at 92
(quoting Ledee, 684 F.2d at 186). Thus, were jicigmh over the instant litigation grounded
solely on the Convention and Chapter 2, the Coundsiry here would necessarily end at
this point. See, e.g., id. at 92, 92 n. 3 (nothmgf,tbecause diversity was lacking in that case,
the only basis for exercise of federal jurisdictidnt existed, was Chapter 2.) Here, however,
DaPuzzo instituted the underlying action underGbart's diversity jurisdiction, and

DaPuzzo also has invoked that authority in hisszrastion for an order to compel

arbitration in New York. In this connection, it edighlighting that the Convention and the
Enabling Act do not encompass the entire fieldrbiteation agreements involving
international commercial transactions, and thatre/la@ arbitration clause designates a forum
in a country that is a non-contracting party to@wvention, the Court may still possess
jurisdiction to grant appropriate relief solely @endhe provisions of Chapter 1. See generally
Swisher, supra, 47 Wash. L.Rev. at 474 n. 134 ((§T]970 [Enabling] Act does not extend
to arbitration in countries not parties to the Gamivon. As to these situations, the limitations
of section 4 of the 1925 Act remain fully applicab)). Consequently, though the arbitration
agreement at issue here does not fall within tbpesof enforcement authorized under
Chapter 2, the Court may still consider whetheufigent basis exists to provide any
available remedy to Defendants pursuant to Chdpteisofar as the Court's exercise of
jurisdiction to do so would not conflict with anyqvision of the Convention or Chapter 2.

Having examined the matter from this perspective,Gourt concludes that it lacks the
authority to compel arbitration in the Bahamas eweder the provisions of Chapter 1 that
Defendants invoke. First, an order of this Courgécting arbitration in the Bahamas would
contravene congressional policy explicitly confegriederal jurisdiction to compel
arbitration in foreign states only in connectiorihwarbitration agreements encompassed by
the Convention and the Enabling Act. See 9 U.S.ZD& National Iranian Oil, 817 F.2d at
331, 335. Moreover, such an order would be baryeithd® plain language of § 4. That
provision states that a party to an arbitratioreagrent allegedly breached by another party
may bring an action in a federal court having giddon over the matter:

for an order directing that such arbitration prateethe manner provided for in such
agreement.... The court shall hear the partiespyand being satisfied that the making of the
agreement for arbitration or the failure to comgblgrewith is not in issue, the court shall
make an order directing the parties to proceedhiration in accordance with the terms of



the agreement. The hearing and proceedings, underagyreement, shall be within the
district in which the petition for an order dirawjisuch arbitration is filed.
9U.S.C.84.

Thus, 8 4 embodies a mandate that in some casesmgaynder an internal conflict: it directs
both that the court enforce an arbitration agreenmeaccordance with its terms and that it
may direct arbitration only if it is to occur withthe court's own district. See Jain, 51 F.3d at
690; National Iranian Oil, 817 F.2d at 330; Snyd&6 F.2d at 419-20; Oil Basins, 613
F.Supp. at 487. Consequently, in reviewing a j@etito enforce an agreement within the
scope of Chapter 1, "[a] district court compellamppitration under § 4 lacks the power to
order arbitration to proceed outside its distridain, 51 728 F.3d at 690;[10] see also
Provident Bank v. Kabas, 141 F.Supp.2d 310, 31B.(£Y. 2001); Oil Basins, 613 F.Supp.
at 487. Accordingly, this Court lacks authority en@ 4 to direct the parties to arbitrate their
dispute in the Bahamas.

In reply, Defendants apparently concede that tggieement to arbitrate in the Bahamas is
unenforceable in federal court and request indfieaid if the Court so concurs, it stay
proceedings in this matter, pursuant to 9 U.S.&.f&nding arbitration in the Bahamas.
Before addressing whether a sufficient basis fehsuremedy exists under the circumstance
presented by this case, the Court will first coesidaPuzzo's cross motion.

C. THE CROSS-MOTION

DaPuzzo argues in his cross-motion that becausédh# lacks jurisdiction to compel
arbitration in the Bahamas, it should enforce tai@s' agreement to arbitrate in New York
in accordance with the relevant language contaiméide CIM, which he contends is
incorporated by reference into the Subscriptione&gnent and the Partnership Agreement.

DaPuzzo asserts that the CIM arbitration provisefarring to the AAA stands alone as
another arbitration clause that could be read s¢glgrand given effect in resolving the
dispute at hand even if the Bahamas clause is aregdble. Seeking a substantive
distinction between the two provisions, he posits the CIM's AAA arbitration language is
broader, encompassing any dispute relating to éne&ship, while the Bahamas provision
applies more narrowly only to controversies spealfy involving the terms of the
Partnership Agreement. Accordingly, DaPuzzo corgehdt the text of the Bahamas clause
cannot apply to the adjudication of a dispute aggrom representations made outside the
Partnership Agreement to induce his investmentclvig the matter at issue in this action
and one that he maintains would be covered indigddde CIM's provision.

Finally, DaPuzzo points out that Defendants draftkthe documents pertaining to the
parties' relationship and transactions, and thatdsenot actually provided with a copy of the
Partnership Agreement until three years after eesl the Subscription Agreement.
Consequently, he asserts that if an ambiguity Briss as to the content of the parties’
agreement, it should be construed against theesiterf the party that prepared the relevant
papers. See Mastrobuono v. Shearson Lehman Hitton514 U.S. 52, 62-63, 115 S.Ct.
1212, 131 L.Ed.2d 76 (1995); PaineWebber, 81 Ft3d 89; see also Int'| Multifoods Corp.
v. Commercial Union Ins., Co., 309 F.3d 76, 88 (2d Cir.2002). The Court finds no merit
in these arguments. It does not follow that bec#hiseCourt cannot direct enforcement of
the Partnership Agreement's arbitration clause@Bahamas, that a sufficient 729 basis
exists under the CIM for it to compel arbitrationNew York.



In accordance with cardinal doctrines of contratgnpretation, courts must endeavor to read
a contractual document in a manner that gives tetiteall of its provisions and that causes
them to be consistent with one another. See Mastrody 514 U.S. at 63, 115 S.Ct. 1212.
Equally settled is the doctrine that construingtcactual language in a manner that renders
contract provisions superfluous is disfavored. B&eMultifoods, 309 F.3d at 86.
Nonetheless, these rules are not absolute. Thgyraneised on the existence of a choice
among reasonable meanings of contract provisiomspeesuppose also that other relevant
considerations are not dispositive. See 2 Restatie(Becond) of Contracts § 203(a) (1979)
("[A]n interpretation which gives a reasonablend &ffective meaning to all the terms is
preferred to an interpretation which leaves a pareasonable ...."); see also id. § 206 cmt. a
(noting that the doctrine applies in cases of ddsbtiong as other factors are not decisive")

Moreover, the Second Circuit has noted that NewkYaw has become increasingly
reluctant, except ""as a matter of last reson"gpply the rule construing ambiguous contract
terms against the drafter and that the doctririgaserally inappropriate if both parties are
sophisticated." Int'l Multifoods, 309 F.3d at 88/n(quoting United States Fire Ins. Co. v.
General Reins. Corp., 949 F.2d 569, 573 (2d Cin)P®Rather, the central inquiry under
New York law as to whether an ambiguity exists goatract is whether the terms "could
suggest ‘more than one meaning when viewed obggtiby a reasonably intelligent person
who has examined the context of the entire integragreement and who is cognizant of the
customs, practices, usages and terminology as@gnenderstood in the particular trade or
business.™ Morgan Stanley Group Inc. v. New Eng. Co., 225 F.3d 270, 275 (2d
Cir.2000) (quoting Lightfoot v. Union Carbide Carf10 F.3d 898, 906 (2d Cir.1997)).
Finally, in construing contractual language, itise@calling the Second Circuit's admonition
that ""rules of interpretationf ]| must be takeraaguide, not a dictator. The text should
always be read in its context. Indeed, text andeocdmecessarily merge to some extent...."
Int'l Multifoods, 309 F.3d at 87 n. 4 (quoting Ut States v. Lennox Metal Mfg. Co., 225
F.2d 302, 311 (2d Cir. 1955)).

DaPuzzo asserts that the parties' agreements igedtaot one but two arbitration clauses and
that the two "can easily be read to give effedidth provisions, without doing violence to
either." (Plaintiffs Memorandum of Law in Oppositito Defendants' Motion to Compel
Arbitration in the Bahamas or to Dismiss the Conmgland in Support of Plaintiffs Cross-
Motion to Compel Arbitration in New York, dated demy 30, 2003, at 15.) In essence, this
contention suggests that the CIM arbitration prioviconstitutes a free-standing,
unambiguous and enforceable contractual obligategarate and apart from the clause in the
Partnership Agreement addressing the same sulbfeeiCourt finds this proposition
untenable and objectively unreasonable when thigeparelationship and documents in
guestion are examined in full context.

First, viewed against the backdrop of the pargesire transaction, the CIM does not
constitute an independent contractual documentessprg rights and duties separate and
apart from those articulated in the Subscriptiome®&gnent and Partnership Agreement. If the
latter two documents did not exist at all, DaPuzeght have a colorable argument. But 730
DaPuzzo cannot reasonably maintain that, objegtiviee CIM and the Partnership
Agreement were actually intended to stand sidadey separately committing the parties to
conflicting arbitration obligations.



By its terms, the CIM is a summary of general matend underlying documents relating to
investment in the Fund that was "prepared solalyHe information of the investor to whom
it has been delivered...." (Notion of Motion Exat ji.)[11] It warns that "a number of

factors material to a decision whether to inveghapartnership have been presented in this
memorandum in summary or outline form only in neti@ on the financial sophistication of
all offerees.” (Id. (emphasis added).) Indeed vty first paragraph of the document warns
that:

This document shall not constitute an offer to sek solicitation of an offer to buy any
interests.... The information contained hereiruigject to updating and amendment.
(Id. at Cover Page.)

The AAA arbitration provision DaPuzzo relies upsrset forth in the section of the CIM
entitled, both in the Table of Contents as welbashe corresponding page of the text,
"Summary of the Partnership Agreement.” (Notic&lotion, Ex. 1, ativand 41.) That
section begins with an introductory paragraph rstgtinat:

The rights and obligations of Partners mil be goedrby the Partnership Agreement. The
following briefly summarizes certain provisionstb&é Partnership Agreement.... Prospective
investors are urged to read the Partnership Agreeiméts entirety before subscribing.

(Id. at 41 (emphasis added).)

It is thus clear that the arbitration clause corgdiin the CIM was designed to be merely a
summary of the corresponding provision of the Rasinip Agreement, not a free-standing
representation imbued with its own contractual tSgind obligations. That the summary
inaccurately describes a particular term doeswitihout more, constitute it as an entirely
independent contractual obligation.

In response, DaPuzzo cites a statement, conveybe tnansmittal letter sent to him on
March 22, 2001, enclosing an original copy of tlagtiership Agreement for execution and
for his records, in which Globalvest asserts thatRartnership Agreement "further outlines
the terms of the Partnership in conjunction with {GIM]." (Letter from Una C. Dyer to

Peter J. DaPuzzo of 3/22/01, attached as Exhioittde Notice of Motion.) But even if the
two documents were to be read in conjunction wattheother, it does not follow, as DaPuzzo
maintains, that language in the CIM contradicting torresponding provision of the
Partnership Agreement can be readily reconcilgtiairthe conflicting provision identified as
a summary of the operative document would necdégsamtrol the Partnership Agreement.

In analogous situations, New York courts have tegattempts to incorporate provisions of
collateral understandings or documents into theetlyithg agreement that gives rise to the
parties' relationship or the transaction at isstreen such understandings conflict with the
731 underlying written agreement. See, e.g., Maviitdand Bank-Southern v. Thurlow, 53
N.Y.2d 381, 442 N.Y.S.2d 417, 425 N.E.2d 805, 808-8.981) (evidence of all prior or
contemporaneous negotiations between the partieiedfto contradict or modify the terms
of the writing excluded); Thomas v. Scutt, 127 N183, 27 N.E. 961, 963 (1891) (when a
written instrument is potentially not the entireegment between the parties, evidence of
additional understandings "must be consistent aiith not contradictory of the underlying
agreement); see also Wallace Steel, Inc. v. InjesRand Co., 739 F.2d 112, 115 (2d
Cir.1984); Lee v. Joseph E. Seagram & Sons, 12 ,/R2d 447, 451-53 (2d Cir. 1977).



The Second Circuit has allowed provisions from ulytley agreements to be incorporated
into collateral agreements when doing so doesmeatte internal inconsistency. In Threlkeld,
for example, the parties' contract made referemtledir agreement to arbitrate disputes in
accordance with the rules of the London Metal Ergea("LME"), which contained two
provisions dealing with arbitration. See 923 F.2@49. Plaintiff argued that the claims it
asserted in the litigation arose from a collatagrteement with defendant that contained no
arbitration clause, and not from the underlyingah&grward contracts at issue, which
contained the LME arbitration provisions. Rejectplgintiffs arguments that the metals
contracts and the alleged collateral agreement segvarate and distinct agreements, the
Circuit Court noted that the forward contracts "&#re genesis of the parties' relationship
[and] the alleged collateral agreement stemmedtir&om the forward contracts"; that the
two documents covered the same subject and wergrally related; and that the two LME
clauses were not individual, free-standing clausasclosely interconnected provisions. Id.
("[Plaintiff] would have us read each of these ps@mns in a vacuum. This we cannot do.").
The Court therefore interpreted the LME provisitmgxtend to the collateral agreement.

Similarly, in Pervel Indus., Inc. v. TM Wallcovegninc., 871 F.2d 7 (2d Cir. 1989), the
parties had transacted numerous standard purchadeses oelated to plaintiffs products. Each
of those contacts contained an arbitration clauseler a related arrangement, defendant
granted plaintiff an exclusive distributorship Inse. A dispute arose and defendant brought a
state court action under the distributorship agesgnDefendant demanded arbitration
pursuant to the purchase order agreements and notederal court, to which the case had
been removed, to enforce the arbitration provisidfirming an order compelling arbitration,
the Second Circuit found that the distributorshgswot a separate contract, but rather one
that directly related to, and arose from, the pasehand sale agreement. Id. at 8-9.

In the instant case, the parties' legal relatignahose from, and is primarily defined by, the
Subscription Agreement and the Partnership Agreememest, the CIM, like the alleged
collateral agreements in Threlkeld and Pervelniadunct document bearing some
relationship to the Partnership Agreement, but sem@y subordinate to, and dependent
upon, the Partnership Agreement, without which@hd has "no starting point, no finishing
point and no subject matter.” Pervel, 871 F.2d dt@refore, the CIM cannot properly be
understood as having been incorporated into thieepaarrangement reflected in the
Subscription Agreement and the Partnership Agreémeti which it conflicts.

732 The Court rejects DaPuzzo's argument thatbetbitration provisions here may be
easily accommodated. In fact, the CIM arbitratianguage is palpably at odds with the
parallel provision of the Partnership Agreement TiM clause makes reference to
settlement of disputes by binding arbitration adaay to the rules and regulations of the
AAA. (See Notice of Motion Ex. 1, at 43.) Moreovérg provision does not designate a
forum. By contrast, the Partnership Agreement $gsdhe Bahamas as the venue and the
applicable arbitration rules to be those of the J@ disclaims waiver of the right to
proceed in a judicial forum insofar as any suchverawould be unlawful. (See id. Ex. 3 §
13.12, at 31.)

Contrary to DaPuzzo's theory, this contradictionnzd be readily reconciled by holding the
CIM clause to encompass a broader range of dispeiiEing to the partnership, while
considering the Bahamas provision to be more ndyroenfined to disputes regarding the
terms of the Partnership Agreement. However filtdyPuzzo endeavors to parse the two
provisions and align the basis for his lawsuit vatte interpretation, the Court is not



persuaded that DaPuzzo's allegations of fraudanntiucement as pleaded in his complaint
could reasonably be read as a controversy not Rrimgpthe construction or application of
any of the terms, covenants, or conditions" emhbdighe Partnership Agreement. (Id.)

The Partnership Agreement's arbitration clauserapasses any such controversy, and is
otherwise formulated in broad terms expansive ehdogeach the dispute at hand. See AT
& T Technologies, 475 U.S. at 650, 106 S.Ct. 141&i(g that the presumption of
arbitrability of specific issues is particularly@igable where the arbitration clause is broadly
worded to embrace "any differences"); WorldCris2 E.3d at 75; Threlkeld, 923 F.2d at
251. The very essence of DaPuzzo's theory is falnddghe meaning of "Term of the
Partnership," "Drawdowns," "Commitment Period," dBassolution,” as those terms are
defined in 1 2.6, 3.2 and 12 of the Partnershipegigent. (Notice of Motion, Ex. 3.) These
allegations integrally ""touch matters™ squaredyered by the terms of the Partnership
Agreement. See Genesco, Inc. v. T. Kakiuchi & &5 F.2d 840, 846 (2d Cir.1987)
(quoting Mitsubishi 473 U.S. at 624 n. 13, 105 S3346). In sum, the situation at hand is
not one where distinct provisions of separate damimaddressing different procedures that
could be read and harmoniously accommodated uhddramework of the governing
contract are incorporated into one integrated agee. See PaineWebber, 81 F.3d at 1201
("[T]he Agreement cannot be deemed to incorporkth@se limitations rules by reference,
because there is no basis for assuming that tleegoansistent....").

Here, as in PaineWebber, the Court finds that #r8gs, viewing the circumstances
objectively as reasonably intelligent, sophistidgbersons, could not reasonably have formed
an intent to incorporate into their agreement tVeaidy contradictory arbitration provisions
that would apply to essentially the same scopasputes. See id.; see also Int'l Multifoods,
309 F.3d at 83. Both provisions cover the sameestdyj arbitration of disputes arising from,
or relating to, the parties' relationship as defimethe partnership documents, and the
applicable law governing the partnership to be ttidhe Cayman Islands. As a summary
document, the CIM on its face could not have bessigihed to encapsulate every aspect of
the parties' relationship and every right and @tlan embodied in the Partnership
Agreement. Hence, the omission in the CIM of an§ i®erence to a particular arbitration
venue and to the waiver provision reflected inRlagtnership Agreement is explainable.

Similarly, the CIM's summary content cannot serv@ aubstitute for an entirely separate and
distinct commitment in relation to the more detdilenambiguous language of the
underlying documents that the parties actually eteztand accepted as a manifestation of
their full agreement. In fact, the Partnership Agnent explicitly states that "[t]his
Agreement and the Subscription Agreements exeartddlelivered by Limited Partners in
connection with their initial Capital Contributigrtegether constitute the complete
agreement among the parties concerning the subjgitér hereof.” (Notice of Motion, Ex. 3
1 13.9, at 30.) This general merger clause, asegbfa any "subject matter hereof," including
the arbitration agreement, effectively subsumessamblants the inconsistent language of
any prior or contemporary collateral understanaiogering the same subject. Id.; see
Threlkeld, 923 F.2d at 251-252.

Though DaPuzzo asserts that an actual copy ofahed?ship Agreement was not provided
to him for personal execution until three yearsralfiis subscription to a limited partnership
interest in the Fund, nowhere does he challengedlity of that contract or its arbitration
clause, nor does he deny his explicit consent tvien if he did not actually receive and
execute the Partnership Agreement until that ldége, at the time DaPuzzo became legally



committed to his investment in the Fund by sigrtimg Subscription Agreement, he
acknowledged having received and read the PartipeAgiteement, and agreed to be bound
"to each and every term of the Partnership Agre¢mmeif my signature were subscribed
thereto." (Notice of Motion, Ex. 2, § 3(c), at &¢e Genesco, 815 F.2d at 845 ("Under
general contract principles a party is bound bytevisions of a contract that he signs,
unless he can show special circumstances that weligde him of such an obligation.");
Level Export Corp. v. Wolz, Aiken & Co., 305 N.Y28111 N.E.2d 218, 221 (1953)

(holding that a party cannot avoid arbitration afispute encompassed by a valid arbitration
clause contained in a binding contract by clainthreg he was unaware of or never read the
arbitration provision); see also Berger v. Cantitzgerald Sec, 967 F.Supp. 91, 93 (S.D.N.Y.
1997) ("Under New York law, a person who signs @ati@arct is presumed to know its contents
and to assent to them." (quoting Progressive @as.do. v. C.A. Reaseguradora Nacional
De Venezuela, 991 F.2d 42, 45 (2d Cir.1993))).nn event, DaPuzzo would be bound by
the contractual obligation to arbitrate even ithagl not executed the Partnership Agreement.
See Genesco. 815 F.2d at 846 ("[A] party may banddny an agreement to arbitrate even
absent a signature.... [W]hile the Act requiresriing, it does not require that the writing be
signed by the parties." (citations omitted; intécittions omitted)).

Here, DaPuzzo cannot escape the legal consequeingissobligation to fully review the
entire contractual document governing his investrbefore committing to its contents, see
id. at 95, and the Court finds no special circumstg sufficient to relieve DaPuzzo of his
duty to abide by the binding promises made undectntract that he executed.

One of the terms of the Subscription Agreement iples/that the subscriber appoints the
president and director of the Fund's general paasdéawful attorneyin-fact to execute the
Partnership Agreement on his behalf. (See Notiddaifon, Ex. 2 6, at 4.) By committing
to be bound 734 by the terms and conditions oPtéwnership Agreement at the time he
executed the Subscription Agreement, DaPuzzo aeddpé arbitration clause provision
designating the Bahamas and the rules of the I@eagenue and applicable process,
respectively, for arbitration of any dispute argstmder the Partnership Agreement. In this
regard, it bears taking into account that DaPuazm-president of institutional equity
investments at a substantial New York brokerage,fis presumably a sophisticated investor.
See Threlkeld, 923 F.2d at 249 (noting as consiideran rejecting a challenge to the
arbitration provision that plaintiff was "a soplisited commodities trader with extensive
experience in the field"). Aside from DaPuzzo'saeptly high-ranking professional
position, the significant level of his investmemtthe Fund, and his being represented in
connection with the transaction at issue by antutginal investment adviser, further support
a fair inference that DaPuzzo had more than apgs&iquaintance with complex financial
investments and the contents of attendant documsresifically, the scope of arbitration
provisions.

But even if the two arbitration provisions stoodsaparate documents, DaPuzzo concedes
that he received the CIM when he signed the Sytisani Agreement in 1998 and does not
dispute that he formally and personally consenetie Partnership Agreement by executing
it in 2001. In this respect, insofar as the CIM nhaye reflected DaPuzzo's understanding of
a distinct arbitration provision—a dubious propiasitsince he acknowledged having
contemporaneously received and read the Partnefgingement—he must have been on
notice of the inconsistent clause in the Partnpréigreement when he later endorsed it, and
must then have reaffirmed or ratified the secondiva of the clause as binding.



Moreover, DaPuzzo does not allege that he calleddntradiction to Defendants' attention
or that he challenged any conflicting language ketwthe CIM and the Partnership
Agreement when he executed the latter in 2001e lhécame aware in June 2001 of an
ambiguity or contradiction in the arbitration prenins of the Partnership Agreement and
chose not to disclose the conflict, it would begmigable to allow him now to invoke and rely
upon it as grounds to challenge the provision otdi@ in the document he accepted and
executed. To permit such invocation under thesmigistances would offend the principles
embodied in the well-settled doctrine of equitadd&oppel. See, e.g., Readco, Inc. v. Marine
Midland Bank, 81 F.3d 295, 301 (2d Cir.1996) ("Hghle estoppel is imposed by law in the
interest of fairness to prevent the enforcemenmigbits which would work fraud or injustice
upon the person against whom enforcement is sarghtvho, in justifiable reliance upon
the opposing party's words or conduct, has beeledisto acting upon the belief that such
enforcement would not be sought.”); see also IomesgpClubs, Inc. v. Ins. Co. of PA (In re
lonosphere Clubs, Inc.), 85 F.3d 992, 999 (2d 886); Nassau Trust v. Montrose Concrete
Prod. Corp., 56 N.Y.2d 175, 451 N.Y.S.2d 663, 43B.Rd 1265,1269-70 (1982).

The Court thus concludes that the Partnership Agee¢'s arbitration clause constitutes the
controlling provision concerning the dispute atdhand reflects the terms by which the
parties agreed to be bound. See M/S Bremen v. 2&pé&tShore Co., 407 U.S. 1, 15-19, 92
S.Ct. 1907, 32 L.Ed.2d 513 (1972) (instructing ttairts should give effect to the parties'
forum-selection clauses in freely-negotiated aalibn agreements); see also Snyder, 736
F.2d at 419. Accordingly, the 735 Court denies DaBls motion for an order compelling
arbitration in New York.

D. STAY OF JUDICIAL PROCEEDINGS

Having determined that under an application ofegitbhapter 1 or Chapter 2 of the FAA the
Court is precluded from compelling arbitration e tBahamas, and that the terms of the
controlling agreement here cannot reasonably lekteeaupport a contractual commitment
by the parties to arbitrate disputes in New Yohle, Court turns to consideration of an
appropriate remedy to address these circumstaDeésndants assert that, should the Court
decline to compel arbitration in the Bahamas, tudti stay this action either pursuant to
Chapter 1, 9 U.S.C. 8§ 3, or in the exercise ofCGbart's inherent discretion to control its
docket.

DaPuzzo counters that under the Convention andt€haphis Court not only cannot
compel arbitration of this dispute in the Bahantad,that there is also no authority under
these provisions for the Court to stay the inslitigation pursuant to § 3 of Chapter 1.
According to DaPuzzo, a federal court may issuagursuant to 8 3 only where the issue
involved in the underlying litigation is referalite arbitration. In other words, under this
theory, a stay of proceedings in a lawsuit is appabe only where arbitration could be
compelled by the federal court in which the litigatis pending, even if, in accordance with
its terms, arbitration could be enforced by a csiittated in another contemplated forum.
Furthermore, DaPuzzo asserts that because this Gourot, consistent with § 202 of
Chapter 2, compel arbitration in the Bahamas—agignatory to the Convention— the
dispute at bar does not qualify as one "referablbitration” and therefore is not subject to
the stay authority conferred by§ 3.

The Court has found no controlling authority, ahe parties have supplied none, squarely
addressing the question as to whether § 3 proadsis for a court to stay litigation in a



case where it cannot compel arbitration under atagiion of either Chapter 1 or Chapter 2
of the FAA and where the forum designated in thiigel arbitration agreement is that of a
non-signatory to the Convention. As context forgsponse to Defendants' request for a stay
as the issue arises in the instant case, the Gotes an inherent tension between some of the
aims of the Convention and those reflected by tieypembodied in the FAA as a whole.
One of the central purposes of the Convention domnote stability, economy and efficiency
in international commerce through more expediti@s®lution of contractual disputes and
greater uniformity in the standards governing #@gnition and enforcement of foreign
arbitral awards involving international transacioBee Scherk, 417 U.S. at 520 n. 15, 94
S.Ct. 2449; Threlkeld, 923 F.2d at 248. To maxintimese ends, Congress, in adopting the
Enabling Act, enlarged the range of actions thatadtbe brought in federal courts to enforce
qualifying arbitration agreements. It did so speeify by vesting federal courts with original
jurisdiction over proceedings commenced under thi@€ntion, regardless of the foreign
citizenship of the parties and the amount in cor@rsy, and by authorizing federal courts to
compel arbitration in any district, even extratenially in other signatory nations. See 9
U.S.C. 88 203, 206; Jain, 51 F.3d at 689.

At the same time, however, as discussed aboveithsrazed by Congress in implementing
the Convention, courts lack jurisdiction to comasditration agreements in 736 non-
signatory countries. See National Iranian Oil, §1Zd at 331. Moreover, pursuant to the
optional protocol contained in Article 1(3) of t®nvention,[12] which the United States
adopted when it ratified the treaty,[13] the Corimmmay be applied on the basis of
reciprocity to the recognition and enforcement ifydhose awards made in contracting
states. See id. at 335. These limitations, asiftte Eircuit noted in National Iranian Oil,
may have been meant

only to allow signatories to partake of the Coni@mis benefits in U.S. courts and thus to
give further incentives to non-signatory nationadbere to the Convention.... Were we to
order arbitration in the U.S. in the face of a fargelection clause designating a non-
signatory forum, which was unenforceable ab initi@ non-signatory would have little
reason to leave the Hobbesian jungle of internatiohaos for the ordered and more
predictable world of international commercial law.

817 F.2d at 335.

Whatever the intent of these policies, insofarasi@s to a contract designate arbitration to
occur or seek enforcement of arbitral awards reedtlgr any of the Convention's non-
signatory states,[14] the limitations describedvabmay serve to some degree to
circumscribe the universe of arbitration agreemémtshich federal courts could recognize
and give effect. This consequence would work agaimesFAA's mandate to courts to treat
agreements to arbitrate "with a healthy regardHerfederal policy favoring arbitration”, and
to honor the legitimate expectations and commitserdnifested by parties to an arbitration
clause in accordance with the express terms af thetract. Moses H. Cone, 460 U.S. at 24,
103 S.Ct. 927; see also M/S Bremen, 407 U.S. &@24.&.Ct. 1907 ("The choice of
[arbitration] forum was made in an arm's-lengthatigion by experienced and sophisticated
businessmen, and absent some compelling and ceaititey reason it should be honored by
the parties and enforced by the courts."); Sch&tk,U.S. at 519-20, 94 S.Ct. 2449.

Of course, Congress has the prerogative to legislath national policy choices, and to
resolve conflicts between statutory ends in fafdhe narrower scope of its enactments.
Where Congress pronounces itself plainly and glearhcerning such policy options in a



matter within its power, courts are duty-boundnifoece that mandate. Here, in the Court's
reading of Congress's intent reflected in the Wh&éates's acceding to the Convention and
legislating the Enabling Act, it is by no means agnt that Congress contemplated
narrowing the scope of arbitration agreementsdbatts could acknowledge, if not enforce,
under the FAA, to the extent doing so would notfictwith the Convention. See
Smith/Enron, 198 F.3d at 94 (noting that it is "sfignable” whether the reciprocity
provision found in Article 1(3) of the Conventiatealing with 737 enforcement of awards,
applies to honoring agreements to arbitrate treatavered by Article Il); van den Berg,
supra, at 65-66 (noting that the reciprocity pihej in accordance with Article 1(3) of the
Convention, applies only to the enforcement ofteabawards).

Mindful of the potential internal tension betwede statutory purposes described above, the
Court cannot shut its eyes to the unequivocal laggwexpressed by the parties in the
Partnership Agreement's commitment to arbitratpudés that the litigants in this case
acknowledge having entered. Nor should the Coerethy hold itself powerless to devise an
adjudication that gives legal effect to what thetipa agreed, and that also pays due homage
to the spirit and salutary goals of the FAA. Thai@a@oncludes that such a resolution is
achievable here by staying further litigation irstbase.

With these observations as a backdrop, the Coarnaes two courses it considered toward
a resolution of the question at hand: one intenggeaind the other involving the exercise of
inherent judicial authority.

1. Stay Pursuant to FAA § 3

The interpretive approach is predicated on the @ooonclusion that, in fact, because the
Partnership Agreement here calls for arbitratioa mon-contracting state, it is not one that
falls within the application of the provisions &t Convention and its Enabling Act, and that
review of the issues presented in Defendants' sgdaea stay may then properly be
considered under the provisions of Chapter 1. @hdhalysis, the Court would not be
precluded by 8§ 3 from staying the instant litigatio recognition of the parties’ commitment
to arbitrate the underlying controversy, to theeexdoing so would not be inconsistent with
the Convention and the Enabling Act. The Court tudtes that issuing a stay would pose no
such conflict in this case.

DaPuzzo argues that, on its face, staying thisaat deference to arbitration proceedings
conducted in a non-signatory forum designated byp#rties' arbitration agreement would
conflict with the Convention. This result followaccording to Da-Puzzo, because inasmuch
as a court cannot, consistent with the Conventiahgly compel arbitration in a non-
contracting state, it is not empowered to do sa@utly by staying litigation and leaving the
party invoking its jurisdiction with no option btd commence arbitration in the non-
signatory forum. Thus, DaPuzzo construes the Goawthority to stay litigation as being
effectively coextensive with its power to compdditration of a dispute. In other words, on
this theory, because under the Convention the @aumrtot compel arbitration in a non-
signatory state designated in an arbitration ages¢nthe matter is not "referable to
arbitration” as defined under 9 U.S.C. § 3, andseguently the action would not qualify for
exercise of the Court's authority to stay litigatether under Chapter 2 and the Convention
or Chapter 1 of the FAA.



DaPuzzo's argument embodies several fallaciesCbhoet has already ruled that the
arbitration agreement in this case does not fatkiwithe ambit of the Convention because
the forum in which the arbitration is intended aké place is a non-contracting state.
Accordingly, the Court cannot compel arbitratiorthie Bahamas pursuant to Chapter 2. But
that determination does not end the inquiry hesd)@Puzzo's hypothesis would suggest,
because as already noted, the exercise of the'€puisdiction in the instant matter is not
founded solely on Chapter 2, but has an indeperizhesis in the parties' diversity of
citizenship. In 738 consequence, if the agreemerd trops out of the reach of the Court's
jurisdiction under Chapter 2, it may still fall snthe fold of Chapter 1 for other appropriate
relief to the extent that such relief is not inastent with any provisions or underlying
purposes of the Convention and the Enabling Act.Aceordingly, because the Court lacks
authority, by operation of either FAA Chapter 1Girapter 2, to enforce the arbitration clause
at issue here in accordance with its terms, thas d@t mean that the Court is thereby
automatically deprived of jurisdiction to grant amtyrer appropriate remedy applicable under
Chapter 1 to the parties' controversy.

Second, neither the plain language nor intent®fRAA supports DaPuzzo's interpretation of
the phrase "referable to arbitration" containe@l 10.S.C. § 3. The language of § 3 itself
makes clear that the term "referable to arbitrédtisrefined not by reference to whether the
court in which the litigation is pending is empoegto compel arbitration of the particular
dispute, but to whether the issue before the aoudiving the terms of an arbitration
agreement is referable to arbitration as providedlér such an agreement.” 9 U.S.C. 8§ 3
(emphasis added). The term "referable" should adaken to mean that a court order
directing the parties to arbitrate must be a pr@iggtg to their ability to proceed to arbitration
in accordance with their contract; in most instang@arties to a contract, on their own
directive and without any judicial interventiongdree to refer their dispute to arbitration as
provided for "under such an agreement." Id.

Moreover, the scope of the district court's powetdmpel arbitration is defined notin § 3,
but in 8§ 4 of Chapter 1 and 8 206 of Chapter 2.9équently, a court considering a stay must
look in the first instance not to whether the apgdble provision of Chapter 1 or the
Convention and Chapter 2 grants it power to ref@atter to arbitration in the particular
instance, but to whether the agreement by its tenadses provision for arbitration of the
specific issue. If so, the dispute should be regghias "referable to arbitration,” if not by the
court where the litigation is pending—which, comedaly, in accordance with the terms of
the arbitration clause, may lack authority undértg order the parties to proceed to
arbitration in a forum outside its district— theyndbme other legal authority in some other
jurisdiction designated in the forum selection skau

This reading is consistent with the language ofé@d its interpretive jurisprudence. Where
an arbitration agreement contains a forum seledianse, a court may not order arbitration
to occur beyond its district, but may order a sg&ge Oldroyd 134 F.3d at 75-76 (noting that
a court asked to stay proceedings pending arlmtraiust resolve, among other things,
whether the parties agreed to arbitrate and thgesobthat agreement; and if that court
concludes that some, but not all, of the claimthecase are arbitrable, 739 it must then
decide whether to stay the balance of the procgegiending arbitration); Provident Bank,
141 F.Supp.2d at 315; Oil Basins, 613 F.Supp. @t 48 also Scherk, 417 U.S. at 519-20,
94 S.Ct. 2449; Jain, 51 F.3d at 690; Snyder, 736 &t 420.



Where a federal court lacks authority pursuant thS.C. § 4 to compel arbitration outside
its district, the court may still determine thag tiispute nonetheless remains "referable to
arbitration" elsewhere, if a forum is designated] enust then order a stay instead, thereby
leaving the parties free to pursue their contrdaights and remedies in the appropriate
venue. But in that event the court does so "undehn an agreement.” 9 U.S.C. § 3. In other
words, the court acts to enable referral in acawdavith the terms of the arbitration
agreement's forum selection provision, albeit pidéy by a court in another jurisdiction that
is authorized to enforce the agreement, if a pagrdorum is designated, or by the court
where the action is pending if no arbitration versugpecified by the parties. See Snyder, 736
F.2d at 419-20; Oil Basins, 613 F.Supp. at 487higtin 9 U.S.C. § 3 or in Chapter 2
further defines or delimits how a dispute may derable to arbitration, or suggests that for
the purposes of granting a stay of litigation, ¢eare precluded from deeming a matter
"referable to arbitration" under the terms of apitaation clause on the ground that the
designated forum is a nonsignatory of the Conventio

In consequence, the Court finds no inherent cdriflithe instant case between its denial, as
precluded by both Chapters 1 and 2 of the FAAob@er to enforce the agreement in
guestion and compel arbitration in a forum thatasa contracting party to the Convention,
and its granting a stay of the litigation, as pesiile under Chapter 1, in order to enable the
parties either to arbitrate or otherwise resolwedispute at hand.

On this point, it bears considering that even isesavhere the Convention acts as a bar to an
order compelling arbitration in a non-signatory iy, it generally does so because a court
in a signatory state cannot give extraterritoraaté to an order the effects of which the non-
contracting state has not by treaty bound itsetétmgnize and enforce. There is no basis in
the language of the Convention or the Enablingtdaonstrue the denial of recognition to an
arbitration clause designating a non-signatory faswan for arbitration as designed to render
such an arbitration agreement a nullity for allgmses, as DaPuzzo would have it, or as
necessarily proscribing arbitration proceedingsaurtde agreement from being pursued in
the designated forum. Nor is there ground to retfadimitations on enforcement of
arbitration that are permissible under the Conweendis an implicit means to penalize the
parties or a non-signatory state selected as alféou arbitration.[16] In articulating the aims
embodied in the Convention, the Supreme Court dettldnat:

The goal of the Convention, and the principal psgonderlying American adoption and
implementation of it, was to encourage the recagmiand enforcement of commercial
arbitration 740 agreements in international consraad to unify the standards by which
agreements to arbitrate are observed and arbittaids are enforced in the signatory
countries.

Scherk, All U.S. at 520 n. 15, 94 S.Ct. 2449. Tusstruction speaks affirmatively of a
primary objective to foster favorable treatmenadditration agreements among signatory
countries; it evinces no purpose to nullify sucheagnents altogether, and thereby preclude
arbitration from occurring, in non-contracting s&tSee id. at 519, 94 S.Ct. 2449 ("The
invalidation of such an agreement in the case kafsrwould not only allow the respondent
to repudiate its solemn promise but would, as weflect a "parochial concept that all
disputes must be resolved under our laws and ircaunts..... We cannot have trade and
commerce in world markets and international wageigusively on our terms, governed by
our laws, and resolved in our courts.™ (quotingSMAremen, 407 U.S. at 9, 92 S.Ct. 1907)).



The more likely intent of the restriction barrireperal court orders compelling arbitration
abroad is driven by more practical consideratitimst the non-contracting state has not
agreed to recognize and enforce an order direetibdration entered by a foreign

jurisdiction. For a court to direct otherwise, thi@re, potentially may offend principles of
international comity, and thus may improvidentlyrouit the court and the parties to an
exercise in futility. But while a non-contractintate may not be obligated to honor the orders
of a foreign court directing parties to pursue @abion in the non-signatory forum, that state
may still have the legal processes in place mainiigs public interest in enforcing
contractual rights and duties invoked by persomgest to that state's jurisdiction.[17]

Here, under the Court's reading of the interplaywben Chapters 1 and 2 and the
Convention, and the proper scope of the applidgiofi those provisions, though the Court
does not enforce an arbitration clause that catlpérformance in a non-signatory forum,
that determination does not mean that the Couldaoat at the same time honor the spirit of
the FAA as a whole, and leave the parties otherfuseto pursue their contractual
arbitration commitment by its terms. Such a cowveald neither conflict with the letter and
purposes of the Convention, nor, should the paelies to arbitrate pursuant to their
agreement, invade the territorial province of aeseign non-contracting state through an
unwarranted order directing arbitration.

Finally, as a practical matter, the exercise asliction to compel arbitration cannot be
equated with that entailed in staying an actiore #o judicial prerogatives are qualitatively
different. A court's power to direct parties toittdie derives from statute and presupposes a
valid arbitration agreement. Ordinarily, an ordempelling arbitration serves affirmatively
to mandate only one result: in order to comply,gheies must proceed to arbitration
pursuant to their agreement or as commanded bgotlwe. The Supreme Court, in
recognizing the differences in scope and effectwéen FAA 8 3 and 8§ 4, underscored this
distinction: "[T]here is no reason to imply thaethower to grant a stay is conditioned upon
the existence of power to compel arbitration inoadance with Section 4 of the 741 act....
There is ... strong reason for construing the dasspermitting the federal court to order a
stay even when it cannot compel the arbitratiohar8eroke, 293 U.S. at 453, 55 S.Ct. 313.

A court's decision to stay litigation has no conade direct coercive effect. While it may
facilitate or usher arbitration, a stay of an attilmes not necessarily require that outcome.
See Kulukundis, 126 F.2d at 987 (noting the diffies=between an order staying an action
and one directing specific performance of a cotti@mbligation to arbitrate, the Second
Circuit declared: "The first merely arrests furtletion by the court itself in the suit until
something outside the suit has occurred; but thiet ctbes not order that it shall be done. The
second ... affirmatively orders that someone dogtain from doing) some act outside the
suit."). To be sure, a stay may accord the paatigsbering cooling-off climate, and the
procedural framework and encouragement conducivarfotration in accordance with their
agreement. And it may open doors and clear pathweegther options as well. A stay of an
action may offer opportunities for the partiesé¢agsess disagreements over jurisdiction,
venue or procedures and accommodate their diffeseimcother ways, or provide the time
necessary to readjust their contractual rightscaies so as to resolve the underlying dispute
without further litigation, or indeed even withaubitration.

Moreover, as discussed below, unlike the statudod/contractual grounding that legitimate
the power to compel arbitration, a court's autlydotstay litigation has its own separate
discretionary footing in judicial economy. If antaition does proceed while the litigation



remains on hold, the potential for conflicting fiés@and attendant costs entailed in different
proceedings may be obviated, and the outcome wéssadjudicated in arbitration may be
applied to simplify or entirely resolve matterdigtending before the court.

Admittedly, there is limited authority directly guoint with respect to the narrow issue here
presented. Hence, the Court acknowledges thahtbgoretation it poses in this regard is not
clearly settled in law. Nonetheless, the Courtdititat the solution most fitting and
responsive to the uncertainties raised by this wéls@ot be found in entirely disregarding
the Bahamas arbitration clause here at issue—Hagidf not exist—and proceeding to
consider the litigation DaPuzzo instituted in t8isurt in the face of his commitment to
arbitrate disputes in the Bahamas.

2. Inherent Discretion to Stay Litigation

On the premise that the dispute at hand does hagiaarely within the four corners of the
FAA, and thus is not enforceable under either Gévaptor Chapter 2, the Court may exercise
discretion attendant to its power to manage itkebeffectively, so as to stay this action and
dismiss it without prejudice pending further prodiegs consistent with the parties' prior or
subsequent understandings. See Nederlandse EtterSaraatschappij, N.V. v. Isbrandtsen
Co., 339 F.2d 440, 441-42 (2d Cir.1964) (noting thdistrict court has inherent power to
grant a stay even when authority to do so is nppstied under the terms of the FAA) (citing
Landis v. North Am. Co., 299 U.S. 248, 254, 57 S168, 81 L.Ed. 153 (1936)); see also
Europcar ltalia, S.p.A. v. Maiellano Tours, Inc561F.3d 310, 316 (2d Cir.1998) ("[T]he
District Court has broad discretion to stay protegslas an incident to its power to control
its own docket.™ (quoting Clinton v. Jones, 5261681, 706-07, 117 S.Ct. 1636, 137
L.Ed.2d 945 742 (1997))); WorldCrisa, 129 F.3d&i{2cognizing the inherent power of
district courts to stay litigation "despite the ppicability of the FAA."); see also Oil Basins,
613 F.Supp. at 488 (dismissing complaint withoefymtice where the court, absent an
explicit forum selection provision, compelled araiton in New York subject to reopening in
the event the arbitrators determined that Austrabald be a more convenient forum).

In deciding upon this course, the Court considiess the proper respect that must be
accorded to the federal policy favoring arbitratwimere the parties have manifested a clear
intention to adjudicate their underlying disputeotigh more economical means rather than
through the rigors and unmerciful costs of litigati See Moses H. Cone, 460 U.S. at 24, 103
S.Ct. 927; Chelsea Square, 189 F.3d at 294; THdel®@23 F.2d at 248. Second, this is not a
case in which the Court harbors any doubt concgrwimether the parties' pertinent
agreement contained an arbitration provision, cetiver or not, if it did, there is any
ambiguity concerning the applicability of the claue the dispute at hand. In fact, it is
undisputed that the parties unequivocally committegesolve any controversies arising out
of their partnership relationship and attendanéstment transactions by arbitration; the only
points in contention relate to the proper forum apglicable procedures.

Third, it is also clear to the Court that adjudieatof this dispute is itself encompassed by the
terms of the arbitration provisions at issue, ureittrer party's reading of the underlying
arbitration commitment. Contrary to DaPuzzo's cotd®, both the applicable rules
governing the arbitration and his allegations afift in the inducement are arbitrable issues
within the scope of either provision. He makes ladne that the arbitration provision itself
was separately procured by fraud, but rather sekalidate it as an independent agreement.
See Prima Paint, 388 U.S. at 402-04, 87 S.Ct. {&0Itling that under the language of the



relevant arbitration agreement and policies offAd,, the issue of fraud in the inducement
was an arbitrable question); Robert Lawrence, 228 Bt 410-11 ("[Arbitration should not

be denied or postponed upon the mere cry of fraulda inducement, as this would permit
the frustration of the very purposes sought todieexved by the agreement to arbitrate.”); see
also S.A. Mineracao da Trindade-Samitri v. UtaH,ltric., 745 F.2d 190, 195 (2d Cir.1984).

Fourth, for the reasons discussed above, the @opersuaded that the more complete and
compelling manifestation of the parties’ legitimatgpectations and understanding
concerning arbitration is that expressed in thé aéxhe Partnership Agreement that
DaPuzzo actually signed in 2001. Thus, even if\aly ground existed in 1998 for DaPuzzo
to invoke the CIM's arbitration language as crepin ambiguity and expressing his
understanding of the operative commitment—becallsgeally he had not been provided a
copy of the Partnership Agreement[18]—any doubtsrmmertainties DaPuzzo may have been
laboring under should have been dispelled whereaiimmed the Partnership Agreement by
personally executing it three years later.

Fifth, in declining to proceed with the instantiantat this time, the Court sees 743 no undue
prejudice to DaPuzzo. It cannot come as a complaterise to DaPuzzo, given the
Partnership Agreement's arbitration provision leelfy accepted, that a court would defer
consideration of litigation he commenced in theefatthe arbitration clause in order to
afford the parties reasonable opportunities toaeptlispute resolution alternatives more
consistent with their consensual arrangements.cake is still in the very early stages of
pretrial proceedings, so that as yet there coulchave been an exceptional outlay of
resources, nor could inconvenience flow from pagiiie hostilities in this forum at this
point.[19]

It is inconceivable to the Court that exploringeattative means to adjudicate the instant
dispute, even in a foreign state, would materietiarge costs, prolong resolution or
otherwise visit more severe hardship on the pattias proceeding with litigation in this
forum. On the other hand, the prejudice to Defetglahbeing compelled to litigate this
action, and being deprived of the benefit of thegaen they sought in the parties' arbitration
agreement, would be substantial. Such prejudicehandship would be enhanced were
Defendants to elect, in response to an order dngpetrbitration in New York, to institute
arbitration proceedings themselves, or even couailerg litigation, in the Bahamas.

DaPuzzo's proposition would present the Court withoice between two courses, both
grounded on doubtful support and fraught with ne@eere implications: to ignore the
parties' explicit agreement to resolve their disghtough arbitration and permit DaPuzzo to
proceed with the instant litigation, or to compediftation in this District under the AAA
rules. The Court's exercise of jurisdiction soasritertain this litigation would not only fly

in the face of the parties' undisputed commitmeratrbitrate, but would also clear the way to
extensive preliminary motion practice to addredsstantial issues touching upon the Court's
subject matter and personal jurisdiction and chglley whether the complaint states a
sufficient claim. Not infrequently, when one papigrceives litigation as unwarranted and
contravening the parties' contractual rights andeduthat party will commence more
litigation through parallel proceedings 744 in dwestforum as a countermeasure motivated
by the latter party's search for tactical advantagéesire to vex, or simply to enforce the
parties' underlying benefits and obligations marnetty in accordance with the terms of their
agreement. The consequence of such maneuversngpaeiprospect of generating



conflicting rulings in different jurisdictions, Elways to impose heavier burdens not only on
the parties, but on the court and the public dar

Ordering arbitration to proceed in this Districh, the other hand, would demand a ruling
grounded on a construction of the relevant docusérat, assessed in the context
surrounding this case, strains reasonable contr@epretation and is thus tenuous at best.
Either of these alternatives would do greater vioketo the parties' agreement to arbitrate
than the choice of affording the parties more opputy voluntarily to honor the clause
contained in the Partnership Agreement. This pronigives fuller expression to the parties'
intent in that it not only mandates arbitratiompaftnership disputes but, unlike the CIM
language, explicitly designates a specific venukdisclaims a waiver of judicial
proceedings where appropriate. Temporally, thatéegent also represents DaPuzzo's most
recent freely-negotiated reaffirmation of his cortimant to arbitrate.

Finally, it does not follow that because a couckkauthority to compel arbitration under
either Chapter 1 or Chapter 2 of the FAA, the aakibn clause in an otherwise valid
agreement is necessarily void for all purposes,thatia litigant in that situation, as DaPuzzo
maintains, is then left either entirely withouteamredy or with only a choice to litigate in
another forum. The unenforceability of an arbitratclause in a federal court does not mean
that the agreement cannot be given effect in tisegdated foreign state, even if it is a non-
signatory of the Convention. Such a course wasiaitiglrecognized by the Fifth Circuit in
National Iranian Oil. There, the Circuit Court refied the plaintiffs claim that by instituting
litigation in the United States it had waived ight to arbitrate in the designated forum—a
non-signatory of the Convention. 817 F.2d at 338ifg also that plaintiff in fact had
attempted and may still have been attempting topsbm@rbitration in Iran). Nothing bars
DaPuzzo from voluntarily pursuing the arbitraticlwgedure which he freely accepted in the
Partnership Agreement, by which he accepted tmbedy and which he formally executed.
Nothing precludes the parties, under appropriataigistances, from engaging in
negotiations towards a stipulated resolution oirtisagreement over the venue and rules
applicable to the arbitration commitment to whikbbyt both concede they are committed,
including, if necessary, by modifying their agreetnar waiving arbitration altogether, or
from otherwise amicably settling the merits of thdispute outside of litigation.

Accordingly, the Court concludes that, becausefathe disputes raised by Da-Puzzo's
claims in the action at hand are encompassed hydtties' arbitration agreement, these
issues should be adjudicated in accordance witpdhées' consensual understandings in
whatever form or forum they deem appropriate aftersidering the Court's ruling. See
Milgrim v. Backroads, Inc., 142 F.Supp.2d 471, 4360.N.Y.2001) (noting that courts have
the discretion to dismiss, rather than stay, al@aethen all of the issues raised in the
litigation are within the scope of an arbitratiagreement) (citing Eastern Fish Co. v. South
Pacific Shipping Co., Ltd., 105 F.Supp.2d 234, 24D.N.Y. 2000) and Berger v. Cantor
Fitzgerald Sec, 967 F.Supp. 91, 96 (S.D.N.Y.1994% Should, for example, Defendants
refuse to honor their agreement to arbitrate imaly manner or unreasonably delay or
impede such proceedings; should arbitration natlvesall matters in dispute in this action
but leave open particular issues subject to adgidic in this Court; should DaPuzzo obtain
an enforceable award or final judgment renderddarPuzzo's favor in connection with the
parties' dispute; or should the parties otherweseh a settlement of the action that
Defendants later refuse to honor, DaPuzzo maymétuthis Court to seek appropriate relief
as permitted by law and consistent with the paréipplicable understandings. The Court
shall retain jurisdiction to effectuate these psgm®or enforce any such agreement.



lll. ORDER
For the reasons discussed above, it is hereby

ORDERED that the Court's Decision and Order dateg BIL, 2003 is amended to
incorporate the discussion herein; and it is furthe

ORDERED that Defendants' motion to compel arbitratn the Bahamas is denied; and it is
further

ORDERED that Defendants' motion to stay furthecpealings in this action is granted; and
it is further

ORDERED that DaPuzzo's motion to compel arbitratioNew York is denied; and it is
finally

ORDERED that this case is discontinued withoutyaiigje provided that DaPuzzo may
reinstate the action in the event: Defendants liaveasonably refused to comply with their
obligation to arbitrate or otherwise resolve theipa’' dispute in accordance with the terms of
their prior or any subsequent agreement or othert@ionor any such agreements; or the
parties proceed to arbitration and such arbitradio@s not resolve all matters in dispute in
this action, but leaves open particular issuesestiltp adjudication in this Court; or any final
award or judgment enforceable in this Court is e#ad in DaPuzzo's favor in connection
with the parties' underlying dispute.

The Clerk of Court is directed to close this case.
SO ORDERED.

[1] See infra note 5 for elaboration and more dpedefinitions of the Court's references to
the FAA.

[2] Utilitivest LLC is the Fund's general partnerdaGlobalvest is the Fund's Investment
Manager and majority owner of Utilitivest LLC.

[3] Article 1l of the Convention provides:

1. Each Contracting State shall recognize an agraeim writing under which the parties
undertake to submit to arbitration all or any diéieces which have arisen or which may arise
between them in respect of a defined legal relahgm whether contractual or not,
concerning a subject matter capable of settlemgatiitration.

2. The term "agreement in writing" shall includeaahitral clause in a contract or an
arbitration agreement, signed by the parties otatoed in an exchange of letters or
telegrams.

3. The Court of a Contracting State, when seizeghadction in a matter in respect to which
the parties have made an agreement within the mganithis article, shall, at the request of



one of the parties, refer the parties to arbitratimless it finds that the said agreement is null
and void, inoperative or incapable of being perfedm

9 U.S.C. 8201.

[4] A list of the nations that are contracting pestto the Convention is included in 9 U.S.C.
8 201 following the text of the Convention.

[5] The Court notes that the relevant case lavectsl some imprecision and overlapping
nomenclature with respect to the exact title usedkscribe the various enactments and legal
instruments embodying federal arbitration polickeTerm "FAA" or the "Arbitration Act" is
sometimes employed to encompass the entire bofigefal law governing the subject of
arbitration as now codified in Title 9 of the Urdt&tates Code. That Title consists of three
separate but interrelated Chapters. Chapter 1 d¢sespthe original Federal Arbitration Act
adopted in 1925 (the "1925 Act") and incorporat@4d 8.6 of Title 9. Chapter 2, which
consists of 88 201-208, contains the Enabling Asspd in 1970 to implement the
Convention, as well as the text of the treaty ftaatl a list of signatories. Chapter 3, enacted
in 1990 and comprised of 88§ 301-307, gives effe¢hé Inter-American Convention on
International Commercial Arbitration of 1975.

At times, references in the case law to the FAAmngethe entire contents of Title 9 globally.

In other instances, however, citations to the "FA#dre narrowly refer only to the

provisions of the 1925 Act codified Chapter 1 oClwapters 1 and 2 combined. On occasion,
references to the Convention and to the provisadrits Enabling Act codified in Chapter 2
conflate the two, or use terms interchangeablyesrdbe either or both. Finally, some
references to the FAA made in the context of disicusof Chapter 2 relate to the provisions
of the Enabling Act, as well as to the relevantipas of Chapter 1 incorporated into Chapter
2 by virtue of 9 U.S.C. § 208.

In the interest of optimal clarity, as used in ttése, the Court's citations to the "FAA" or the
"Act" refer to the federal statute as a whole, antjgular, to the contents of Chapters 1 and 2
taken together as manifesting the body of fedesaldnd policy regarding arbitrability. Any
specific references to the Convention convey sdledytext of the treaty itself as set forth in

9 U.S.C. § 201. Where separate identification eseary, the Enabling Act that implements
the Convention and specifically comprises Chapt& 2.S.C. 88 201-208, is referred to as
the "Enabling Act" or "Chapter 2." And to distinghibetween the provisions of the 1925 Act
and those of the Convention's Enabling Act, the welk specify either Chapter 1 or Chapter
2 or both, as applicable.

[6] The Court notes that this action was broughtpant to the Court's diversity jurisdiction.

If diversity exists, it would constitute a source the Court's exercise of subject matter
jurisdiction independent of the jurisdictional aottity conferred by the Enabling Act. See 9
U.S.C. § 203 (providing that an action brought parg to the Convention shall be deemed to
arise under the laws and treaties of the UniteteSt#hus vesting federal courts with original
jurisdiction over such proceedings regardless efaimount in controversy). Here,
Defendants challenge the existence of completasltydbetween Da-Puzzo and other

limited partners of the Fund who, according to De#mnts, reside in Da-Puzzo's home state
of Connecticut. DaPuzzo responds that his actioiglerivative but based solely on the
injury to him, and thus may properly proceed agdims general partner even if the residence
of limited partners destroyed complete diversityrbbver, DaPuzzo stipulates that if upon



review of relevant partnership documents the Ciinudis that strict diversity does not exist
among all limited partners, he would dismiss h@&mb as against the Fund and proceed with
the action only against the other Defendants. Bawatiff's Reply Memorandum of Law in
Further Support of His Cross-Motion to Compel Ardiilon in New York Before the

American Arbitration Association, dated February 2803, at n. 1.)

[7] Scherk involved a commercial dispute betwe&eaman citizen and an American
corporation involving an agreement that calledafdoitration in Paris, France. Although at
the time in 1971 when the litigation commencededeiral court Congress had ratified the
Convention and passed the Enabling Act, for reasoharticulated in the Supreme Court's
opinion the case apparently proceeded under thaspwas of Chapter 1 rather than Chapter
2. See 417 U.S. at 509-10, 94 S.Ct. 2449. In anfwet the Supreme Court acknowledged the
existence of the Convention and the Enabling Aat,nonetheless gave no indication that its
decision rested on application of those enactm&as.id. at 520 n. 15, 94 S.Ct. 2449.

[8] The scope of the Enabling Act is not entirebegtensive with the permissible coverage
of the Convention. For instance, the Conventiortaios no explicit limitation to commercial
disputes, but allows each contracting state tandefi its national law the non-domestic
matters to which the Convention would apply. Seaveation, Art. 1(3), 9 U.S.C. § 201;
Quigley, supra 70 Yale L.J. at 1061. The Convendilgo permits reservations enabling
signatories, on the basis of reciprocity, to comfiacognition and enforcement of awards
made in other contracting states. See Conventidn1L{8); Quigley, supra, at 1061. The
effect of these reservations, adopted by the UrStatkes when it acceded to the Convention,
is to preclude application of the Convention arelEmabling Act to recognition of
agreements providing for arbitration in a non-caating state or to enforcement of awards
made in such countries. See Swisher, supra, 47 \WdRav. at 457.

[9] Such competence would exist implicitly, in pantar, because not all issues presented in
disputes subject to the Convention are necessabiyrable; some matters may fall within
the terms of the arbitration agreement while otheay not. See Dean Witter, 470 U.S. at
219, 105 S.Ct. 1238 ("The Act, after all, doesmandate the arbitration of all claims, but
merely the enforcement—upon the motion of one efparties—of privately negotiated
arbitration agreements.") The court in which thderying action is pending, assuming it
otherwise has jurisdiction over the matter andpiities, may thus stay the litigation solely
with respect to the arbitrable aspects of the desdua fact, Article 11(1) of the Convention
clearly recognizes that an arbitration agreement pnavide for arbitration of "all or any
differences"” which arise between the parties. 9C. 8§ 201; see generally Quigley, supra 70
Yale L.J. at 1064.

Otherwise, the power to stay an action relatedhtarhitration agreement encompassed by
the Convention could derive from incorporation & Bito Chapter 2 and the Convention to
the extent application of § 3's provisions in aegicase is not incompatible with the
requirements of the Convention. See 9 U.S.C. § 3@fo Inc. v. Petroleos Mexicanos
Mexican Nat'l Oil Co., 767 F.2d 1140, 1146 (5th.@®85) (noting that by reason of the
incorporation of Chapter 1 into the Convention pard to 9 U.S.C. § 208, both the FAA and
the Convention provide that a district court maysin action upon finding that a dispute in
the pending lawsuit is subject to arbitration); geaerally John P. McMahon,
Implementation of the UN Convention on Foreign AmddiAwards in the U.S., 2 J. Mar. L. &
Com. 735, 754 (1971).



[10] In some cases to which the Convention and @ndpdo apply, a potential conflict may
arise between the provisions of Chapter 1 and thb&apter 2. In endeavoring to
harmonize the overlap between § 4 of Chapter 18a2@b of Chapter 2, the Seventh Circuit
explained:

Without question, chapter 2 incorporates § 4 toesdegree. Where an arbitration agreement
specifies an arbitration site, 8§ 4 is admittedlyompatible with chapter 2. If the agreement
Calls for arbitration within the district in whighe action is brought, both § 4 and § 206
permit the court to compel arbitration there; satd is at most redundant. If the agreement
calls for arbitration outside of the district in \wh the action is brought, the limits of § 4
directly conflict with the district court's powensder § 206, and 8 208 would render § 4
inapplicable.

Id.

[11] The CIM contains two page "ii"s. For the sakelarity, the Court will hereinafter refer
to the first page ii as the "Cover Page."

[12] Article 1(3) of the Convention provides ineghnt part:

When signing, ratifying or acceding to this Convemnt or notifying extension under article
X hereof, any State may on the basis of recipratgtylare that it will apply the Convention
to the recognition and enforcement of awards maleio the territory of another
Contracting State.

9 U.S.C. §201.
[13] Id. at n. 29

[14] As of May 27, 1999, 147 countries have ratiftte Convention. See T.M.C. Asser
Institute, Convention on the Recognition and Erdanent of Foreign Arbitral Awards, June
10, 1958, List of Contracting States as of 27-591 %@ http://www.asser.nl/ica/nycaeng.htm
(last visited June 9, 2003).

[15] Chapter 2 is not an exclusive source of judiauthority even with regard to agreements
encompassed by its mandate. As noted above, in sBpects there is "overlapping
coverage" between the Convention and the FAA. Benge/10 F.2d at 934; see also Jain, 51
F.3d at 690 (noting the absence in 9 U.S.C. 8§ 2@ @xplicit congressional statement
making 8 206 the exclusive method by which couotdd order arbitration). On this
reasoning, Chapter 2 does not constitute the a@xelssurce of authority for the court to stay
litigation involving an arbitration agreement reldtto an international commercial
transaction. See Scherk, 417 U.S. at 519-20, 94 34@9 (reversing a denial of a motion to
dismiss or stay the action in favor of arbitratadroad under an application of Chapter 1
rather than pursuant to the Convention and Ch&pter

[16] As noted above, the Conventions optional nexjy provision that DaPuzzo cites in
support of his proposition that granting a stayer®lU.S.C. § 3 in this case would conflict
with the Convention's goal of encouraging moreest&b adhere to it is contained in Article
1(3), which specifically applies to enforcementdbitral awards, and not to recognition of
agreements to arbitrate. See Smith/Enron, 198 &t.9d; van den Berg, supra, at 65-66.



[17] Defendants cite to a statute of the Bahamiasing to arbitration that purportedly would
provide a forum to address DaPuzzo's claim. (SeAdror Amending and Consolidating
the Enactments Relating to Arbitration, Chapter, I8&tute Law of the Bahamas 1987
Revised Edition, reprinted in Notice of Motion, Bx)

[18] DaPuzzo acknowledges having received a coplgeoCIM. (See DaPuzzo Aff. | 6, at 2-
3.) However, the Subscription Agreement, the samiigen document by which DaPuzzo
admits having received and read the CIM, contaisisndar acknowledgment encompassing
the Partnership Agreement.

[19] The Court takes into account that, under émms of the Convention and the Enabling
Act, in the event DaPuzzo were to receive an albatward in the Bahamas, he would be
unable to enforce it in the United States. Seeddatilranian Oil, 817 F.2d at 335; Swisher,
supra, 47 Wash. L.Rev. at 457. But that is a camsece that could prevail in regards to any
arbitral award rendered in a dispute not coverethbyConvention. It also does not mean that
DaPuzzo would not have recourse to enforce thedhinghe Bahamas. Moreover, if the
arbitral award were to be reduced to a final judgiie the Bahamas, arguably that judgment
may be entitled to recognition and enforcementasadn arbitral award under the Convention
but as a foreign judgment. While the United St&ewot a party to any international treaties
concerning the recognition and enforcement of tpreudgments, see International Judicial
Assistance, Notarial Services and AuthenticatioBetuments,
http://www.travel.state.gov/judicial-assistancanhflast visited June 9, 2003); Cedric C.
Chao and Christine S. Neuhoff, Enforcement and Beition of Foreign Judgments in

United States Courts: A Practical Perspective, @PL.Rev. 147, 148 (2001), and there are
no federal statutes governing the enforcement aoagnition of foreign judgments, Chao

and Neuhoff, supra, at 148, "[u]lnder the law of $kee of New York, a foreign judgment is
enforceable if it is “final, conclusive and enfab where rendered...." Seetransport Wiking
Trader Schiffarhtsgesellschaft MBH & Co., Kommagdgellschaft v. Navimpex Centrala
Navala, 989 F.2d 572, 583 (2d Cir. 1993) (quotiny.NCiv. Prac. L. & P. § 5302

(McKinney 1978)); see Victrix S.S. Co., S.A. v. &aDry Cargo A.B., 825 F.2d 709, 715

(2d Cir. 1987).
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