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OPINION OF THE COURT
GREENBERG, Circuit Judge.

This matter comes on before this court on an agpetie Chi Mei Corporation ("Chi Mei")
from the district court's order entered June 1022@ranting the motion of China Minmetals
Import & Export Co. ("Minmetals") to confirm and fence a foreign arbitration award and
from the judgment entered on August 26, 2002, worfaf Minmetals and against Chi Mei in
the amount of $4,040,850.41. For the reasons stetiexin, we will vacate the district court's
order and judgment and will remand the case fah&srproceedings.

|. BACKGROUND

Chi Mei is a New Jersey corporation and Minmetsla corporation formed and existing
under the laws of the People's Republic of ChirdRC").[1] Production Goods and
Materials Trading Corp. of Shantou S.E.Z. ("Shahtonhich also is implicated in this
action, likewise is a corporation 277 formed ancteng under the laws of the PRC.

This dispute arises out of a transaction involv@ig Mei, Minmetals, and Shantou. The
parties dispute almost every detail of the transagtor example, Chi Mei refers to it as a
"currency conversion transaction"[2] while Minmetahlls it a contract for purchase by
Minmetals of electrolytic nickel cathode. Moreowee do not find the parties' descriptions

of the transactions to be completely clear, a mlihat fortunately does not impede our
ability to decide this case. Chi Mei argues thateier intended nor agreed to sell anything to
Minmetals and alleges that the contracts on whialmtals relies were forged. On the other
hand, Minmetals argues that Chi Mei failed to da&lithe goods it promised to sell after
receiving payment by drawing on a line of crediseferal million dollars.

According to Chi Mei, on or about June 12, 1997ar8bu sought out Chi Mei to discount a
certain sum of U.S. dollars. J.A. at 119.[3] ChiiMgally agreed to provide discounting



services for a .7% commission of the amount of ddlars before discount. Minmetals was
to obtain the funds by way of a letter of creditasbed from the Bank of China, as the PRC
apparently authorized Minmetals to engage in cay@onversion transactions. Chi Mei
asserts, however, that Shantou did not discloselationship with Minmetals to it and that it
was unaware of Minmetals' role in the transactiotil after the delivery of the proceeds of
the letter of credit to Shantou. Chi Mei subseqiyemas to transfer the funds to accounts
Shantou designated, and Chi Mei did so. By contMstmetals asserts that the transaction
involved an agreement to purchase electrolyticalickthode alloy, it issued letters of credit
worth several million dollars to Chi Mei, and CheiMknowingly submitted to a New York
bank numerous false documents evidencing theisaleding an invoice, weight packing
list, quality certificate, and bill of lading, irder to collect funds under the letters of credit.
Minmetals contends that Chi Mei did not deliver gu®ds described in the contracts.

Two contracts submitted to a bank in the PRC thgbgrt to be contracts for the sale of
nickel by Chi Mei to Minmetals for a sum equal be amount of the letters of credit (the
"Sale of Goods contracts") are central to thisalispChi Mei alleges that the two contracts
were entirely fraudulent, containing a forged signa of a nonexistent Chi Mei employee as
well as a forged corporate stamp. Chi Mei furtiHeges that it was unaware of the existence
of these contracts until it appeared at the atiminahat is the subject of this dispute. The
contracts provide for binding arbitration of anglites in connection with the contracts
before the China International Economic and Tradatfation Commission ("CIETAC").

App. at 33.

According to Chi Mei, it performed its duties undiee oral agreement governing the
currency discounting transaction and deliverediines to Shantou after collecting 278 its
.7% commission.[4] Shantou then allegedly misappatgd the funds, refusing to remit any
of them to Minmetals.[5]

On or about November 14, 1997, Minmetals initisaadarbitration proceeding before
CIETAC against Chi Mei pursuant to the arbitratad@uses contained in the Sale of Goods
contracts.[6] Chi Mei repeatedly objected to CIET#&(Drisdiction but, nevertheless,
appeared before it, submitting evidence that thndraots which contained the arbitration
clause on which Minmetals relied were forged. Clei lslso argued that Minmetals' flouting
of Chinese law should prevent its recovery in thmtaation. 1d. at 44-45. The arbitration
tribunal held that Chi Mei failed to meet its bundef showing that the contracts at issue were
forged, and that even if Chi Mei's signature amangt had been forged, its actions, such as
providing documents to the New York bank and drawon the letters of credit, constituted
"confirmation of the validity of the contracts.”. ldt 49. On August 30, 2000, the CIETAC
panel awarded Minmetals an amount in excess ofiffibm

In July 2001, Minmetals moved in the district cdiart an order confirming and enforcing the
arbitration award. Chi Mei opposed the motion aletifa cross-motion to deny the relief
Minmetals sought, submitting numerous documentsadiidhvits, including the affidavit of
Jiaxiang Luo, the Chi Mei president. Minmetals dat submit any contrary affidavits. The
district court heard oral argument on the motiamd, avithout conducting an evidentiary
hearing, on June 11, 2002, entered an order geahtinmetals' motion to confirm and
enforce the award and denying Chi Mei's cross-mofithe court, however, did not file an
opinion explaining its decision and, accordinglg @o not know the basis for its entry of the
order. On August 26, 2002, the district court eedgudgment in favor of Minmetals in the
amount of $4,040,850.41. This appeal followed.



Il. JURISDICTION AND STANDARD OF REVIEW

The district court had jurisdiction pursuant to L. 8§ 203 and 28 U.S.C. § 1331, and we
have jurisdiction pursuant to 28 U.S.C. § 1291Qvdlinarily, in reviewing a district court's
order confirming an arbitration award, we wouldiesvthe district court's factual findings
for clear error and its legal conclusions de nduost Options of Chicago, Inc. v. Kaplan,
514 U.S. 938, 947-48, 115 S.Ct. 1920, 1926, 1312985 (1995). Here, however, 279
inasmuch as the court, at least explicitly, did make findings of fact, and we, in any event,
are deciding the case on a legal basis, our emtiiew is plenary.

lll. DISCUSSION
A. FORGERY ALLEGATIONS

The primary issue in this case is whether theidtstourt properly enforced the foreign
arbitration panel's award where that panel, inifigdhat it had jurisdiction, rejected Chi
Mei's argument that the documents providing forteation were forged so that there was not
any valid writing exhibiting an intent to arbitrafehis issue actually involves two distinct
guestions. First, we must consider whether a foraititration award might be enforceable
regardless of the validity of the arbitration claws which the foreign body rested its
jurisdiction. In this regard, Minmetals points dliat the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (the "Contien") differs somewhat from the
general provisions of the Federal Arbitration A&AA"), and particularly argues that
Article V of the Convention requires enforcementarkign awards in all but a handful of
very limited circumstances, one of which is not tleeessity for there to be a valid written
agreement providing for arbitration. If we concludewever, that only those awards based
on a valid agreement to arbitrate are enforceal@eglso must consider who makes the
ultimate determination of the validity of the claust issue. Thus, in considering the second
guestion, we must examine the district court's, ibl@ny, in reviewing the foreign arbitral
panel's finding that there was a valid agreemeatldrate.

9 U.S.C. § 207 provides:

Within three years after an arbitral award falluimgder the Convention is made, any party to
the arbitration may apply to any court having jdigsion under this chapter for an order
confirming the award as against any other parti¢oarbitration. The court shall confirm the
award unless it finds one of the grounds for rdfosaeferral of recognition or enforcement
of the award specified in the said Convention.

The Convention is incorporated into the FAA in BUC. § 207 and appears at 9 U.S.C.A. §
201 historical n. Article V of the Convention prdes:

1. Recognition and enforcement of the award maehesed, at the request of the party
against whom it is invoked, only if that party figines to the competent authority where the
recognition and enforcement is sought, proof that:

(a) The parties to the agreement referred to inlar were, under the law applicable to
them, under some incapacity, or the said agreemmewt valid under the law to which the
parties have subjected it or, failing any indicatibereon, under the law of the country where
the award was made; or



(c) The award deals with a difference not contemapldy or not falling within the terms of
the submission to arbitration, or it contains diecis on matters beyond the scope of the
submission to arbitration, provided that, if theidens on matters submitted to arbitration
can be separated from those not so submittedp#tmaof the award which contains decisions
on matters submitted to arbitration may be recaghend enforced; or

(d) The composition of the arbitral authority oe tarbitral procedure was not in accordance
with the agreement of the parties, or, failing sagheement, 280 was not in accordance with
the law of the country where the arbitration tod&cp; or

2. Recognition and enforcement of an arbitral awaay also be refused if the competent
authority in the country where recognition and ecéonent is sought finds that:

(a) The subject matter of the difference is notatdg of settlement by arbitration under the
law of that country; or

(b) The recognition or enforcement of the award ydae contrary to the public policy of
that country.

Article IV establishes the procedure for seekinfperement of an award under Article V:

1. To obtain the recognition and enforcement meetioin the preceding article, the party
applying for recognition and enforcement shalthattime of the application, supply:

(a) The duly authenticated original award or a didtified copy thereof;

(b) The original agreement referred to in arti¢lerla duly certified copy thereof.

Article Il provides:

1. Each Contracting State shall recognize an agraeim writing under which the parties
undertake to submit to arbitration all or any diéieces which have arisen or which may arise
between them in respect of a defined legal relahgm whether contractual or not,
concerning a subject matter capable of settlemgatititration.

2. The term "agreement in writing' shall includeaalpitral clause in a contract or an
arbitration agreement, signed by the parties otatoed in an exchange of letters or
telegrams.

3. The court of a Contracting State, when seizemhadction in a matter in respect to which
the parties have made an agreement within the mganithis article, shall, at the request of
one of the parties, refer the parties to arbitratimless it finds that the said agreement is null
and void, inoperative or incapable of being perfedm

Minmetals argues that each article of the Convengimverns a different aspect of arbitration
procedure — Article Il sets forth the grounds fonpelling arbitration, Article IV describes
the procedure required for seeking enforcemenha@veard, and Article V provides that once
an award is made, the courts of a contracting stat& enforce that award unless one of the
narrow grounds for nonenforcement is proven. Thgecaccording to Minmetals, therefore
involves only Article V, under which in its viewH¢ requirement of a valid written
agreement is not necessary for enforcement.” ApeslBr. at 6. Chi Mei, on the other hand,
argues that the Convention must be read as a vanadl¢hat Article V both explicitly and
implicitly incorporates Article II's valid writteagreement requirement. In addition,
Minmetals argues that the arbitration panel's d&cias to the validity of the arbitration
agreement is conclusive unless an Article V exoepdipplies, which, it argues, is not the
case here. Chi Mei, for its part, argues that teeidt court had an obligation to determine
independently the validity of the agreement.



Because the domestic FAA (chapter 1 of the FAAgpglicable to actions brought under the
Convention (chapter 2 of the FAA) to the extentthee not in conflict, 9 U.S.C. § 208, Chi
Mei relies heavily on the Supreme Court's decigmolfirst Options of Chicago, Inc. v.
Kaplan, 514 U.S. 938, 115 S.Ct. 1920, 131 L.Ed24l First Options involved the domestic
FAA, 281 not the Convention, but involved facts iamto those in this case. In First
Options, as here, the district court confirmed dniti@tion award where the parties against
whom the award was enforced had argued both iarthigation proceedings and before the
district court that they had not signed the docungentaining the arbitration clause. Id. at
941, 115 S.Ct. at 1922. In that case, the Coud thelt the district court and not the
arbitration panel must decide the question of eability — that is, the question whether a
certain dispute is subject to arbitration undertédrens of a given agreement — unless the
parties clearly and unmistakably have agreed tfeatbitrator should decide arbitrability. Id.
at 943, 115 S.Ct. at 1923-24. In other words, therC relying on the principle that "a party
can be forced to arbitrate only those issues itiipally has agreed to submit to arbitration,”
id. at 945, 115 S.Ct. at 1925, held that, unlesdthtrict court found that there was clear and
unmistakable evidence that the parties agreedvitrate arbitrability, the district court
independently must determine whether the partiesealto arbitrate the merits of the
dispute, id. at 943-45, 115 S.Ct. at 1923-25.

Chi Mei therefore argues that, under First Optidhs,district court should have concluded
that the parties did not agree to arbitrate arbiitg/8] and, faced with the evidence
presented by Chi Mei in opposition to enforcemertt the lack of evidence submitted in
response by Minmetals, the district court shoulehfaund that the dispute was not
arbitrable because the contract had been forgeat,least should have conducted a hearing
to resolve that issue. If this case had arisen uthdedomestic FAA, First Options clearly
would have settled in Chi Mei's favor both the diogsof the need for a valid agreement to
arbitrate and the question of the district coudle in reviewing an arbitrator's determination
of arbitrability when an award is sought to be ecéa. We, therefore, must determine
whether First Options provides the rule of decisioa case involving enforcement of a
foreign arbitration award under the Convention.

Our cases involving enforcement under the Convaréiggely have arisen under Article I,
with one party seeking an order compelling anofiaty to arbitrate a dispute. Under those
cases, it is clear that if Minmetals had initiapgdceedings in the district court to compel
arbitration, the court would have been obligatedansider Chi Mei's allegations that the
arbitration clause was void because the underlgomgract was forged. See Sandvik v.
Advent Int'l Corp., 220 F.3d 99, 104-07 (3d Cir.@nat is, of course, true that the FAA, of
which the Convention is a part, establishes a gtfederal policy in favor of arbitration and
that the presumption in favor of arbitration casriespecial force™ when international
commerce is involved. Id. at 104 (quoting Mitsubistotors Corp. v. Soler Chrysler-
Plymouth, Inc., 473 U.S. 614, 631, 105 S.Ct. 33856, 87 L.Ed.2d 444 (1985)).
Nonetheless, we have stated that the "liberalrédgmlicy favoring arbitration agreements...
is at bottom a policy guaranteeing the enforceréptivate contractual arrangements,™ id.
at 105 (quoting Mitsubishi, 473 U.S. at 625, 106tSat 3353), and that because "arbitration
is a matter of contract, ... no arbitration maybepelled in the absence of an agreement to
arbitrate,” id. at 107-08 (citing AT & T Techs, Inc Communications 282 Workers of Am.,
475 U.S. 643, 648, 106 S.Ct. 1415, 1418, 89 L.E64RI(1986)).

In Sandvik, we affirmed the district court's derodbh motion to compel arbitration where the
district court had concluded that it had to deteemihether the parties in fact had entered



into a binding agreement to arbitrate before ild@ompel arbitration. Id. at 104-07. In that
case, there was a dispute as to whether the agnéeordaining the arbitration agreement
was binding on the defendant corporation wherélagad that its attorney signed the contract
without proper authorization. Id. at 101-02. Wee®lon our decision in Par-Knit Mills, Inc.

v. Stockbridge Fabrics Co., 636 F.2d 51 (3d CirQ)98 which we stated:

Before a party to a lawsuit can be ordered to mtagitand thus be deprived of a day in court,
there should be an express, unequivocal agreemdématt effect. If there is doubt as to
whether such an agreement exists, the matter, ajpooper and timely demand, should be
submitted to a jury. Only when there is no genussee of fact concerning the formation of
the agreement should the court decide as a mati@wvdhat the parties did or did not enter
into such an agreement.

Id. at 106 (quoting Par-Knit Mills, 636 F.2d at 54)

In Sandvik, we drew a distinction between contrastserted to be void or nonexistent, as
was the case there and is the case here, and dsrdhlaged to be voidable, in which case
arbitration, including arbitration of the fraud gtien, may be appropriate under Prima Paint
Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 81Ct. 1801, 18 L.Ed.2d 1270 (1967).[9]
We concluded that "[b]ecause under both the [Coimwmejhand the FAA a court must decide
whether an agreement to arbitrate exists befarait order arbitration, the District Court
was correct in determining that it must decide \wbefthe attorney's] signature bound
Advent before it could order arbitration.” Id. &7% see also Gen. Elec. Co. v. Deutz Ag, 270
F.3d 144, 152-56 (3d Cir.2001) (affirming distraciurt's decision in case to compel an
international arbitration to submit arbitrabilitygstion to jury after finding arbitration
clause's application to defendant ambiguous). Nptalithough we supported our conclusion
with references to the "null and void" languagditicle 1l of the Convention, we based our
decision on straightforward notions of contract lather than on any technical interpretation
of the language of the treaty. See Sandvik, 228 & 305-10.

In this case, however, an arbitral tribunal alrebhdy rendered a decision, and has made
explicit findings concerning the alleged forgerytioé contract, including the arbitration
clause. "The goal of the Convention, and the ppagpurpose underlying American adoption
and implementation of it, was to encourage thegeitmn and enforcement of commercial
arbitration agreements in international contraots @ unify the standards by which
agreements to arbitrate are observed and arbitiaids are enforced in the signatory
countries." Scherk v. Alberto-Culver Co., 417 U686, 520 n. 15, 94 283 S.Ct. 2449, 2457
n. 15, 41 L.Ed.2d 270 (1974). In an oft-cited opmconcerning enforcement of a foreign
arbitration award, the Court of Appeals for the @etCircuit noted the "general pro-
enforcement bias informing the Convention," explagrthat the Convention's "basic thrust
was to liberalize procedures for enforcing foregghitral awards.” Parsons & Whittemore
Overseas Co. v. Societe Generale de L'Industrieaguer, 508 F.2d 969, 973 (2d Cir.1974).

Consistently with the policy favoring enforcemehtareign arbitration awards, courts
strictly have limited defenses to enforcement eodbfenses set forth in Article V of the
Convention, and generally have construed thosepéiwos narrowly. See, e.g., id. at 973-77,
see also Biotronik Mess-und Therapiegeraete GmlEb&v. Medford Med. Instrument Co.,
415 F.Supp. 133, 136, 140-41 (D.N.J. 1976). ALbert of Appeals for the Second Circuit
has noted, "[t]here is now considerable caselawihglthat, in an action to confirm an award
rendered in, or under the law of, a foreign jusidn, the grounds for relief enumerated in
Article V of the Convention are the only groundsidable for setting aside an arbitral



award." Yusuf Ahmed Alghanim & Sons, W.L.L. v. ToW' Us, Inc., 126 F.3d 15, 20 (2d
Cir.1997) (emphasis added) (citing M & C Corp. wvih Behr GmbH & Co., 87 F.3d 844,
851 (6th Cir.1996); Int'l Standard Elec. Corp. vid&s Sociedad Anonima Petrolera,
Industrial Y Comercial, 745 F.Supp. 172, 181-8D(8.Y.1990); Brandeis Intsel Ltd. v.
Calabrian Chems. Corp., 656 F.Supp. 160, 167 (SYD.MN087); Albert Jan van den Berg,
The New York Arbitration Convention of 1958: Toward Uniform Judicial Interpretation
265 (1981)).

This narrow interpretation of the Convention ikeeping with 9 U.S.C. § 207 which
unequivocally provides that a court in which enéanent of a foreign arbitration award is
sought "shall confirm the award unless it finds ohéhe grounds for refusal or deferral of
recognition or enforcement of the award specifrethe said Convention.” (emphasis added).
The absence of a written agreement is not artiedlapecifically as a ground for refusal to
enforce an award under Article V of the Conventiorfact, the Convention only refers to an
"agreement in writing" in Article 11, which requisea court of a contracting state to order
arbitration when presented with an agreement itinvgrto arbitrate, unless it finds that
agreement to be void, inoperative, or incapableenfig performed. This distinction,
according to Minmetals, is enough to differentidiis case from cases like First Options,
which arose under the FAA,[10] as well as from sdde Sandvik and Deutz, which arose
under Article 1.

On the other hand, the crucial principles commoalltof these decisions — that arbitration
284 is a matter of contract and that a party cafotued to arbitrate only those issues it
specifically agrees to submit to arbitration — segfghat the district court here had an
obligation to determine independently the existerfcan agreement to arbitrate even though
an arbitration panel in a foreign state alreadyfesdiered an award, unless Minmetals'
argument concerning the exclusive nature of Artitler some other principle provides a
meaningful reason to distinguish the cases we biéwe. Thus, we consider whether
Convention cases cited by Minmetals, which contastle 1l with the stricter Article V,
provide a compelling reason to distinguish thissdasm Sandvik and Deutz. Furthermore,
there is some question whether the culture of matigonal arbitration, which informs the
structure, history, and policy of the Conventiorgyides a basis for distinguishing this case
from First Options.

With regard to the first question, we are not caned by Slaney v. International Amateur
Athletic Federation, 244 F.3d 580 (7th Cir.200X)by Yusuf Ahmed Alghanim, both cited
by Minmetals, that the absence from Article V c# thck of a valid written agreement as a
ground for refusal to enforce an award is fatalto Mei's contention that forgery of the
arbitration agreement should preclude its enforecgnie Slaney, the Court of Appeals for
the Seventh Circuit held that a foreign arbitratavard should be enforced against the
plaintiff despite her argument that there was nedlad "agreement in writing" as required by
Article Il of the Convention. The court explained:

Assuming that this case had come to the distrigtta@nd the IAAF had sought to compel
Slaney to arbitrate her claims, a determinatiotoaghether there had been a writing might
pose a barrier to the IAAF's position. Howevert ikanot the case. Here, an arbitration has
already taken place in which, as we have determi@kshey freely participated. Thus, the
fact that Slaney suggests there is no written ageet¢ to arbitrate, as mandated by Article |l
of the New York Convention is irrelevant. See, eGputinho Caro & Co., U.S.A., Inc. v.
Marcus Trading Inc., 2000 WL 435566 at *5 n. 4 (Bn@. March 14, 2000) (recognizing a



difference between the situation where a partyséekompel arbitration and a situation in
which one attempts to set aside an arbitral awsatlitas already been issued). What is
highlighted here is the difference between Artitlef the Convention, which dictates when a
court should compel parties to an arbitration, Artitle V, which lists the narrow
circumstances in which an arbitration decision leetvsignatories to the Convention should
not be enforced.

Id. at 591. The court went on to apply ordinaresubf contract law in holding that the
plaintiff was estopped from arguing that the la€la dinding written agreement precluded
enforcement because she had patrticipated freg¢heiarbitration proceeding, had not argued
that she never agreed to the arbitration clausegitinose proceedings, and had let the
opportunity to do so pass by when she withdrew ftioose proceedings. Id. The court also
considered certain defenses to enforcement undmléd¥ but rejected all of them. Id. at
592-94.

Minmetals relies on Slaney for the proposition tlaak of a valid written agreement to
arbitrate is irrelevant to enforcement under Aetiel, which neither mentions such an
agreement nor explicitly incorporates the writtgne@ment requirement of Article Il. We,
however, will not apply Slaney in the way Minmetsaigygests. First, it appears that the
language in Slaney suggesting that lack of a 28%enragreement is irrelevant in an Article
V case is dicta. The court rested its decision arilyon an estoppel theory because Slaney
had participated freely in the arbitration withauguing that lack of a written agreement to
arbitrate deprived the arbitral tribunal of juristiion. Id. In applying estoppel principles, the
court stated: "We see no reason why, even in teerade of a writing, ordinary rules of
contract law should not apply.” Id. In this casewe discuss below, Chi Mei continually
objected to the arbitration panel's jurisdictionl ahways has maintained that the purchase
contracts were forged. Estoppel is therefore nptiegble in this case. Moreover, the court in
Slaney did not discuss First Options in conside8taney's position with regard to the
alleged lack of a written agreement to arbitratd.[1

Minmetals' reliance on Yusuf Ahmed Alghanim likewvis misplaced. In that case, the court
distinguished between awards rendered in a forgi@e and awards rendered in the state in
which enforcement is sought, holding that a coway mmonsider implied grounds of relief
under the FAA, such as the arbitrator's manifestegjard of the law, when asked to enforce
an award rendered in the United States under tiwelwion. Yusuf Ahmed Alghanim, 126
F.3d at 20-23. The court stated:

In sum, we conclude that the Convention mandatesdiéferent regimes for the review of
arbitral awards (1) in the state in which, or unither law of which, the award was made, and
(2) in other states where recognition and enforecgrare sought. The Convention
specifically contemplates that the state in wharhynder the law of which, the award is
made, will be free to set aside or modify an awaralccordance with its domestic arbitral
law and its full panoply of express and impliedwgrds for relief. See Convention art.
V(1)(e). However, the Convention is equally clgattwhen an action for enforcement is
brought in a foreign state, the state may refusnforce the award only on the grounds
explicitly set forth in Article V of the Convention

Id. at 23.

At first blush, Yusuf Ahmed Alghanim might appearsupport Minmetals' position as it
holds that awards rendered in a foreign state brisinforced unless one of the specific
narrow exceptions in Article V is proven, while aitéd States court may refuse to enforce



an award rendered in the United States or undetei@tates law on other grounds implied
under the FAA. First Options is, of course, a aasger the FAA, and Minmetals suggests
that it is therefore irrelevant here as the awarthis case was made in a foreign state. First
Options, however, did not involve an implied grodadrelief under the FAA. Rather, it
involved the more fundamental question of whethergarty opposing enforcement was ever
a party to a valid agreement to arbitrate. In YuSlufned Alghanim, there was no challenge
to the validity of the arbitration agreement — otllg arbitrator's interpretation of contract
terms and application of 286 New York law on losifiis were disputed. Id. at 23-25.

We therefore find that the absence of any referémeevalid written agreement to arbitrate in
Article V does not foreclose a defense to enforagrna the grounds that there never was a
valid agreement to arbitrate. Minmetals cannot ptmirany case interpreting Article V of the
Convention so narrowly as to preclude that defemskwe are aware of none.[12] Nor do the
text and structure of the Convention compel suchmtanpretation. Indeed, although only
Article Il contains an "agreement in writing" regement, Article IV requires a party seeking
to enforce an award under Article V to supply "gjbriginal agreement referred to in article
[I" along with its application for enforcement. Eugrmore, Article V expressly provides that
the party opposing enforcement may furnish "todbmpetent authority where the
recognition and enforcement is sought proof thahe said agreement is not valid...." Read
as a whole, therefore, the Convention contemptatgsa court should enforce only valid
agreements to arbitrate and only awards basedose tigreements. Thus, the concern we
expressed in our decisions in Article 1l cases Bandvik and Deutz — that parties only be
required to arbitrate those disputes they interidedbitrate — is likewise present in this
case. We therefore hold that a district court stioefuse to enforce an arbitration award
under the Convention where the parties did notlr@aealid agreement to arbitrate, at least in
the absence of a waiver of the objection to artiinaby the party opposing enforcement.[13]

We therefore are left with the question whetheritibernational nature of this case
distinguishes it from First Options. Stated morecely, we must ask whether the
international context of the arbitration at isstfecs the principle that the district court
should decide whether there was a valid agreemerbitrate. As already noted, First
Options held that, in a case arising under the dgtimEAA, the district court independently
should make that decision, even after the arbitsdtave decided that they did have
jurisdiction, absent clear and unmistakable evidehat the parties intended to leave that
determination to the arbitrators.

287 Preliminarily on the issue it is worth notitngit we previously have applied First Options
in the international context, albeit in a case segto compel arbitration rather than to
confirm an award. See Deutz, 270 F.3d at 155 ("®¢egnize that First Options is a
domestic arbitration case, but the internationtlimreaof the present litigation does not affect
the application of First Options' principles.").rthermore, one district court in this circuit
has refused to distinguish international arbitrapooceedings from domestic arbitration
proceedings, despite the greater presumption ior falvarbitration in the international
context, in applying First Options to a case inuaivhe Inter-American Convention on
International Commercial Arbitration, which is inephented in Chapter 3 of the FAA, 9
U.S.C. 8§ 301. Am. Life Ins. Co. v. Parra, 25 F.S@dpi67, 474, 476 (D.Del.1998).

There nonetheless may be reason to think thanteenational posture of this case removes it
from the scope of First Options. For example, imd¢ional arbitration rules tend to favor the
rule of competence-competence (sometimes knowomapétenz-kompetenz) — the



principle that gives arbitrators the power to dedideir own jurisdiction — more than
American arbitration rules.[14] One commentator tyisied that “international arbitration
rules normally provide explicitly that the arbitwes have the power to determine their own
jurisdiction,” so that agreements incorporatinginational arbitration rules fall within "the
agreement of the parties exception of First Optioilas R. MacNeil et al., IV Federal
Arbitration Law: Agreements, Awards And Remediegleinthe Federal Arbitration Act §
44.15.1 (Supp.1996) (quoted in Parra, 25 F.Supgt2d6). See also, Conrad K. Harper, The
Options in First Options: International Arbitratiand Arbitral Competence, 771 PLI/Comm
127, 141-43 (1998) (noting that even prior to Fdgtions some courts had held that by
incorporating ICC Arbitration Rules into an arbitoe agreement the parties clearly and
unmistakably had authorized the arbitral tribuatiétermine its own jurisdiction and
arguing that incorporation of such rules is to@onfoverlooked by the courts). But see Parra,
25 F.Supp.2d at 476 (rejecting the suggestionttieaparties clearly and unmistakably agreed
to submit arbitrability disputes to the arbitrahpaby submitting to an arbitration proceeding
governed by Inter-American Commercial Arbitratid8B2ZCommission rules, which authorize
arbitrators to resolve such disputes). The corgriacthis case, for example, incorporate the
rules of CIETAC. App. at 31. Those rules do inda#ow the arbitrators the power to
determine their own jurisdiction. China Internab&conomic and Trade Arbitration
Commission, Arbitration Rules Ch. I, 8 1, Art. A e Arbitration Commission has the
power to decide on the existence and validity ochdnitration agreement and on jurisdiction
over an arbitration case."). Nonetheless, incopmnaof this rule into the contract is relevant
only if the parties actually agreed to its incogtarn. After all, a contract cannot give an
arbitral body any power, much less the power temeie its own jurisdiction, if the parties
never entered into it.

Although incorporation of CIETAC rules in an allejgforged contract is not enough in
itself to require that Chi Mei be bound by the adiion clause in this case, Minmetals
nonetheless suggests that the international nafuhes dispute is sufficient to distinguish
this case from First Options. Thus, it could beuadythat international norms favoring
competence-competence, as well as American paioyring arbitration particularly
strongly in international cases, are sufficientelnder First Options inapplicable in the
international context. Competence-competence iegpm slightly different ways around
the world. The one element common to all natiorieesconferral of the power to decide
jurisdiction on the arbitrators themselves. lingortant to note, however, that this principle
says nothing about the role of judicial review.

In its simplest form, competence-competence simpgns that the arbitrators can examine
their own jurisdiction without waiting for a coud do so; if one side says the arbitration
clause is invalid, there is no need to adjournteation proceedings to refer the matter to a
judge. William W. Park, Determining Arbitral Juristion: Allocation of Tasks Between
Courts and Arbitrators, 8 Am. Rev. Int'l Arb. 13310 (1997). Under this brand of
competence-competence, however, the arbitratorsdjational decision is subject to judicial
review at any time before, after, or during artlitna proceedings, as was traditionally the
case under English law. See id. at 140 & n. 22.Hrieach form of competence-competence
goes somewhat further. A court only can decidettattiity before an arbitral panel has been
constituted if the alleged arbitration agreememiesrly void; otherwise, courts must decline
to hear the case until after an arbitral awareislered. 1d. at 141. Finally, the strictest form
of competence-competence is the traditional Gerkoampetenz-kompetenz, under which an
arbitral panel's jurisdictional decision in a cadeere the parties agreed to a kompetenz-
kompetenz clause essentially was insulated fronf@my of judicial review. Id. at 141-42.



Despite these different formulations, however, despite the principle's presumption in
favor of allowing arbitrators to decide their owmigdiction, it appears that every country
adhering to the competence-competence principtevalsome form of judicial review of the
arbitrator's jurisdictional decision where the pageking to avoid enforcement of an award
argues that no valid arbitration agreement evestedi See id. at 140-42. Even the traditional
German model allowed for judicial review when tlegywmaking of the competence-
competence agreement was challenged. See Adridia Bitst Options of Chicago, Inc. v.
Kaplan and the Kompetenz-Kompetenz Principle, 20PBgsp. Resol. L.J. 77, 79 (2002).
Furthermore, in 1985, the United Nations Commissiorinternational Trade Law
("UNCITRAL") 289 proposed its Model Law on Interr@atal Commercial Arbitration,

which prohibits parties from limiting the powertbie arbitral tribunal to rule on its own
jurisdiction, but which allows substantial oppoityrior judicial review of that ruling.
UNCITRAL Model Law on International Commercial Atkation Art. 16. If a jurisdictional
challenge is made, the arbitral panel either msiyasa preliminary ruling on jurisdiction or
may defer that decision until issuance of its fimakrd. Id. In either case, the party
challenging jurisdiction may seek judicial reviewactribunal's decision that it has
jurisdiction over the dispute. Id. Both England &@ermany, as well as nearly 40 other
countries and several states within the UnitedeStaive enacted legislation based on the
Model Law. UNCITRAL, Status of Conventions and Mbdaws, at
http://www.unicitral.org/en-index.htm. (last modifl Mar. 20, 2003).

It therefore seems clear that international lawehelmingly favors some form of judicial
review of an arbitral tribunal's decision thatdishjurisdiction over a dispute, at least where
the challenging party claims that the contract dwctv the tribunal rested its jurisdiction was
invalid. International norms of competence-compegegire therefore not inconsistent with
the Supreme Court's holding in First Options, astensofar as the holding is applied in a
case where, as here, the party resisting enfordeatieges that the contract on which arbitral
jurisdiction was founded is and always has beed.voi

In sum, First Options holds that a court askedhforee an arbitration award, at the request
of a party opposing enforcement, may determinegaddently the arbitrability of the

dispute. Although First Options arose under the Fth& Court's reasoning in the case is
based on the principle that "arbitration is simglgatter of contract between the parties; it is
a way to resolve those disputes — but only thospules — that the parties have agreed to
submit to arbitration.” First Options, 514 U.S948, 115 S.Ct. at 1924. This rationale is not
specific to the FAA. It is a crucial principle oftétration generally, including in the
international context. Indeed, even internatioaald and rules of arbitration that traditionally
grant arbitrators more leeway to decide their owrsgliction have allowed a party objecting
to the validity of the agreement to arbitrate teksgudicial review of an arbitral panel's
decision that it has jurisdiction under the alleggdeement. For these reasons, we hold that,
under the rule of First Options, a party that ogsosnforcement of a foreign arbitration
award under the Convention on the grounds thatlteged agreement containing the
arbitration clause on which the arbitral paneledsts jurisdiction was void ab initio is
entitled to present evidence of such invaliditytte district court, which must make an
independent determination of the agreement’s walédhid therefore of the arbitrability of the
dispute, at least in the absence of a waiver pdeuthe defense.

In this case, the district court confirmed and ecdd the arbitral award without opinion. Chi
Mei asks us to reverse the district court's judgnaed remand with instructions to enter



judgment in its favor denying Minmetals' motionclanfirm and enforce and granting its
motion to dismiss. On this record, we cannot gthaistrelief. Although Chi Mei proffered
evidence suggesting that the contracts providingfoitration were forged, Minmetals
presented the sale of goods contracts and othenukrds evidencing the existence of valid
contracts to the district court. In the alternati@ai Mei asks that we remand the case to the
290 district court for further proceedings to atmierthe validity of the contracts. Given the
apparent dispute of facts, we agree that a rensaapggropriate. On remand, the district court
is free to treat Chi Mei's motion to dismiss asaion for summary judgment, to entertain
opposition to it, and to conduct such further peztirgs as may be appropriate.

B. WAIVER

Minmetals also argues that Chi Mei has waived thgdry/jurisdiction argument by
participating voluntarily in the arbitration prockegs rather than seeking a stay of arbitration
in the district court.[15] Chi Mei counters by angg that it did not participate on the merits

of the arbitration, but rather appeared only taobjo jurisdiction and that, regardless of its
participation on the merits, it preserved its rigghthallenge jurisdiction by properly

objecting to jurisdiction and by arguing the forge&sue before the arbitral panel. Although

it did not issue a written opinion, the districuebplainly was concerned with this issue as it
asked counsel for both sides numerous questiong a@ver at oral argument.

We repeatedly have held under the FAA, includingun opinion in First Options in which
the Supreme Court affirmed our judgment, that &ypdoes not waive its objection to
arbitrability where it raises that objection in iawdition: "A party does not have to try to
enjoin or stay an arbitration proceeding in ordeprteserve its objection to jurisdiction.... A
jurisdictional objection, once stated, remains @resd for judicial review absent a clear and
unequivocal waiver.... Therefore, where a parteots to arbitrability but nevertheless
participates in the arbitration proceedings, waMeihe challenge to arbitral jurisdiction will
not be inferred.” Kaplan v. First Options of Chioagnc., 19 F.3d 1503, 1510 (3d Cir. 1994),
aff'd, 514 U.S. 938, 115 S.Ct. 1920, 131 L.Ed.28;%@e also Pa. Power Co. v. Local Union
# 272, IBEW, 886 F.2d 46, 50 (3d Cir.1989).

Minmetals argues that this case is different frammrecedent under the domestic FAA
because it arises under the Convention. Yet threiple we state on the limitation of waiver
to jurisdiction of the arbitrators is well-settledthis court and Minmetals offers no
compelling reason to ignore it here. There is, h@resome question whether federal or state
law should govern the waiver issue. In Deutz, weeobed that "[flederal law applies to the
interpretation of arbitration agreements" and tft#tus, "whether a particular dispute is
within the class of those disputes governed byatbération and choice of law clause is a
matter of federal law.™ Deutz, 270 F.3d at 154oting Becker Autoradio U.S.A., Inc. v.
Becker Autoradiowerk GmbH, 585 F.2d 39, 43 (3dX8¥.8)). We recognized, however, that
the Supreme Court in First Options stated thatataeciding whether the parties agreed to
arbitrate a certain matter should apply "ordindayeslaw principles governing contract
formation."” Id. (citing First Options, 514 U.S.94, 115 S.Ct. at 1924). We went on to
uphold the parties' choice of law by applying Pehramia law to the arbitrability dispute in
that case, noting that First Options' principlesa@ning application of state law were no less
applicable in the international context than urgtanestic arbitration law and 291 that, in
any event, application of federal law would not éaltered the outcome of the case. Id. at
155.



In this case it appears that if state law is ajpplie it is that of New Jersey, the state in which
Chi Mei is incorporated, has its offices, and doesiness.[16] New Jersey law may be
somewhat more tolerant than federal law of theamotihat a party may waive its objection to
an arbitrator's jurisdiction by participating irbdration proceedings. In New Jersey
Manufacturers Insurance Co. v. Franklin, 160 N.geBu292, 389 A.2d 980 (1978), the New
Jersey intermediate appellate court held that 8ejw the absence of a contractual
submission of an issue to arbitration, a party tmagonduct or agreement waive his legal
right to judicial determination,” but that "mererpi@pation in the arbitration does not
conclusively bar a party from seeking a judicidiedmination of arbitrability, even as late as
the time of the claimant's application to confitme award." Id. at 983, 984. On the other
hand, the same court has held that "mere asseiftiam objection does not dictate a finding
of non-waiver." Highgate Dev. Corp. v. Kirsh, 224)6uper. 328, 540 A.2d 861, 863
(1988). In Franklin, the court held that a partggarved its objection to an arbitrator's
jurisdiction by clearly "flagging” that issue irsimemoranda to the arbitrator while
presenting what the court called a "mere altereaargument on the merits" in the same
memoranda. Franklin, 389 A.2d at 984-85. In Kirtble, court found a waiver where a party
entered what the court suggested was a "nominattbn to the arbitrator's jurisdiction” and
proceeded to participate fully in the merits of #bitration and even filed its own
counterdemand for arbitration. Kirsh, 540 A.2d @8-&4. Finally, the New Jersey Supreme
Court, in dicta, has noted that a party may presgsvobjection to an arbitrator's jurisdiction
in an uninsured motorist case by "making an olpectd the propriety of the arbitration on
the ground of no coverage and participating inattgtration proceeding under protest to
decide the other ... questions.” In re ArbitratRetween Wilmer Grover and Universal
Underwriters Ins. Co., 80 N.J. 221, 403 A.2d 448, {1979).

The record in this case makes clear that Chi Nba@iticipation in the CIETAC proceedings
largely was limited to arguing the forgery issuéth&ugh it appears to have presented at least
one alternative argument, it consistently objedttethe arbitral panel's jurisdiction both in
the arbitration proceedings and before the distacirt. App. at 41-45. Furthermore, its
decision to proceed with the arbitration desp#gutisdictional objection was likely
necessary to prevent an award being entered agiaimsts absence; it appears that
Minmetals may not have had sufficient contacts W#w Jersey or the United States for it to
have been subject to the jurisdiction of the feldaistrict court in New Jersey or elsewhere,
so that Chi Mei likely would not have been ablénitiate suit against it to enjoin the
arbitration, at least not in the United States.[3&¢ id. at 212. Thus, whether we apply
federal law or New Jersey law, the result is threesaChi Mei did not waive its objection to
CIETAC's jurisdiction inasmuch as it participatedhe arbitration primarily to argue the
forgery/jurisdiction 292 issue and consistentlysaitgd to CIETAC's jurisdiction throughout
the proceedings.[18]

IV. CONCLUSION

For the foregoing reasons, we will vacate the oadéine district court entered June 11, 2002,
and the judgment of the district court entered Aidi2, 2002, and remand this case to that
court for further proceedings consistent with thpsnion.

ALITO, Circuit Judge, concurring.

| join the Court's opinion but write separatelyetaborate on the importance of Article IV,
Section 1(b) of the Convention in this case. AsGoart notes, "the crucial principles ... that



arbitration is a matter of contract and that aypeain be forced to arbitrate only those issues
it specifically agrees to submit to arbitratiorsuggest that the district court here had an
obligation to determine independently the existerfcan agreement to arbitrate.” Opinion of
the Court at 14. These principles find expressioArticle IV, Section 1(b), which provides
that a party seeking to enforce an arbitral awandtm'at the time of the application, supply
... [lhe original agreement referred to in artilller a duly certified copy thereof."
Convention at art. 1V, 8§ 1(b). Because a party septo enforce an arbitral award cannot
satisfy this obligation by proffering a forged oaddulent agreement, this provision required
the District Court to hold a hearing and make faktfindings on the genuineness of the
agreement at issue here.

Article 1V, Section 1(b), as noted, requires a paeeking enforcement to supply the court
with "[t]he original agreement referred to in akeidl," and it is apparent that this means that
the party seeking enforcement must provide thetaoitih either a duly signed written
contract containing an arbitration clause or areagrent to arbitrate that is evidenced by an
exchange of letters or telegrams. Article Il pr@sds follows:

1. Each Contracting State shall recognize an ageaeim writing under which the parties
undertake to submit to arbitration all or any diéieces which have arisen or which may arise
between them in respect of a defined legal relahgn whether contractual or not,
concerning a subject matter capable of settlemgatitatration.

2. The term "agreement in writing' shall includeaaitral clause in a contract or an
arbitration agreement, signed by the parties otatoed in an exchange of letters or
telegrams.

3. The court of a Contracting State, when seizemhadction in a matter in respect of which
the parties have made an agreement within the mgarithis article, shall, at the request of
one of the parties, refer the parties to arbitrgtimless it finds that the said agreement is null
and void, inoperative or incapable of being perfedm

Id. at art. [l (emphasis added). Article Il thugers to an "agreement” on three occasions: (1)
when discussing the obligation of each "Contrac8tage" to "recognize an agreement in
writing"; (2) in defining an "agreement in writingdnd (3) in requiring the court in which
enforcement is sought to compel arbitration whengérties "have made an agreement 293
within the meaning of" Article Il. Both the firshd second references concern an "agreement
in writing," and the third reference merely diretite reader to a definition of "agreement” set
forth elsewhere in Article Il. Since an "agreemienivriting” is the only type of "agreement”
discussed in Article Il, it seems clear that arréagnent referred to in article II" means an
"agreement in writing" as defined in that Articléhus, a party seeking enforcement of an
arbitral award under Article IV must supply the dowith an "agreement in writing” within

the meaning of Article II.

An "agreement in writing," Article 1l tells us, mes "an arbitral clause in a contract or an
arbitration agreement, signed by the parties otatoed in an exchange of letters or
telegrams.” Id. at art. I, 8 2. To enforce the edgranted by the arbitral tribunal, Minmetals
was therefore required to demonstrate to the BtsBourt that it and Chi Mei had agreed to
arbitrate any dispute arising out of the purportetel contracts and that they had done so by
means of either (1) a written contract signed by parties or (2) an exchange of letters or
telegrams between them. Since Minmetals does madénd that Chi Mei agreed to arbitrate
disputes relating to the purported nickel contrégtsvay of an exchange of letters or
telegrams, it follows that Minmetals was requiregbtove to the District Court that Chi Mei
signed a written agreement to arbitrate the dispdpedicated by the arbitral tribunal. Chi



Mei specifically disputes this issue, claiming ttieg signatures of its officers on the
purported nickel contracts were forged. As a resit Convention required the District
Court to inquire into whether Chi Mei's officergised the purported nickel contracts.

Minmetals contends, however, that where an arlittiiainal has already determined that the
parties entered into a written agreement to atititzeir dispute, the Convention requires the
District Court to assume that the tribunal's deteation was correct. Minmetals's reading of
the Convention, however, would render the prerefgsiso enforcement of an award set forth
in Article IV superfluous. It is well establishelitt " courts should avoid a construction of a
statute that renders any provision superfluousiited Steelworkers of Am. v. North Star
Steel Co., 5 F.3d 39, 42 (3d Cir.1993) (quotingridgivania v. United States Dept. of Health
and Human Servs., 928 F.2d 1378, 1385 (3d Cir.)98)linmetals's reading were correct,
there would be no purpose for Article IV, Sectidb)ls requirement that a party "applying
for recognition and enforcement” of an arbitral esvsupply the court with the parties’
signed, written agreement or exchange of lettetslegrams. On Minmetals's view, the
existence of a valid agreement would be conclugigstablished once the party seeking
enforcement pointed out the portion of the arbitriélunal's decision in which it found that
the parties had entered into a written agreemeaitttidrate, and therefore Minmetals's
position would make the Convention's requiremeat the party seeking enforcement submit
the original agreement a meaningless formality.

The better reading of Article IV — which comport#lwfundamental principles of

arbitration — requires that the party seeking esgorent both (1) supply a document
purporting to be the agreement to arbitrate thégsadispute and (2) prove to the court
where enforcement is sought that such documentfect an "agreement in writing" within
the meaning of Article Il, Section 2. In the presesse, accordingly, Minmetals was required
to demonstrate to the District Court that an officgeChi Mei signed the purported 294 nickel
contracts. Because the District Court ordered Were enforced without requiring

Minmetals to make that showing, its decision msvéacated.

[1] Inasmuch as the district court enforced theteation award without opinion, it did not
explicitly find any facts in this case. Neverthalgthe facts we summarize are undisputed
except as noted.

[2] The PRC imposes strict restrictions on foretginrency transactions, allowing only
authorized parties to convert PRC currency ("RMiBt) United States dollars.

[3] Chi Mei sets forth its version of the factsmairily in the affidavit of Jiaxiang Luo, its
president during the relevant period, which it suted to the district court in opposition to
Minmetals' motion to enforce and in support of ®l&i's motion to dismiss. See J.A. at 115-
26.

[4] At oral argument on the appeal, counsel for MBi suggested for the first time that
insofar as there may have been some agreemerit gosds, that agreement involved a
company called Hexin (Far East) Development Ltdt,@hi Mei. This alternative argument
does not affect our analysis in this opinion.

[5] Chi Mei indicates that Minmetals filed criminedmplaints in the PRC against Chi Mei
and Shantou. Chi Mei was exonerated after a fomnagliry by the Beijing Police
Department, which did not result in a criminal gfgrwhile Weizhe Lin, the president of



Shantou, was convicted of the criminal offensearfv@rsion in connection with this matter.
Id. at 122.

[6] According to Jiaxiang Luo, the Chi Mei presidethe contracts submitted by Minmetals
to CIETAC were in fact different from the two costts presented to the Bank of China.
App. at 124-25. According to him, all four contraetere forged and fraudulent. Id.

[7] Chi Mei filed two notices of appeal, the fifsilowing the June 11, 2002 order and the
second following entry of the judgment. Becauseseond notice of appeal supplies a
jurisdictional basis for us to consider all theuss, we need not consider the effect of the first
notice of appeal. See Livera v. First Nat'l| Staéelg 879 F.2d 1186, 1190 (3d Cir. 1989).

[8] Minmetals does not point to any evidence suppgra conclusion that the parties
manifested an intent to arbitrate arbitrability.

[9] In Prima Paint, the plaintiff brought an actitlrescind a contract with the defendant on
the basis of fraud in the inducement. The defendaved to arbitrate the dispute on the
basis of an arbitration clause contained in théraghalleged to have been induced
fraudulently. The Supreme Court held that the eatot should decide the challenge based on
fraud in the inducement of the entire contractmrPaint, 388 U.S. at 403-04, 87 S.Ct. at
1806.

[10] As Minmetals notes, the grounds for refusaéméorce an award are broader under the
FAA than under the Convention. Furthermore, the Fa#&rs repeatedly to the need for a
written agreement, see MCI Telecommunications Cargxalon Indus., Inc., 138 F.3d 426,
429 (1st Cir.1998) (citing numerous provisionste EAA that refer to a "writing" and
relying on that statutory language in holding tlttermining whether there is a written
agreement to arbitrate the controversy in quessi@nfirst and crucial step in any
enforcement proceeding before a district courthilevthe Convention does not. Neither of
these distinctions in itself supplies a convinaiegson to refuse to apply First Options to a
case under the Convention, however, inasmuch #seneif these points played any role in
the Supreme Court's analysis in First Options. Thert based its decision in that case
largely on straightforward contract principles etthan on a technical statutory analysis.

[11] We do not suggest that the court's analysis iweonsistent with First Options. Slaney,
244 F.3d at 591. The Supreme Court explicitly statet “[w]hen deciding whether the
parties agreed to arbitrate a certain matter (dioarbitrability), courts generally ... should
apply ordinary state-law principles that governfibrenation of contracts.” First Options, 514
U.S. at 944, 115 S.Ct. at 1924. On the facts afelatherefore, the court's conclusion that
"non-signatories to an arbitration agreement majgrbeless be bound according to ordinary
principles of contract and agency, including esedpwas consistent with the Court's
reasoning in First Options.

[12] At oral argument, counsel for Chi Mei for thiest time urged that Europcar ltalia, S.p.A.
v. Maiellano Tours, Inc., 156 F.3d 310, 315-16 (2d1998), provided direct support for its
reading of the Convention. In that case, however plarty resisting enforcement did not
argue that the agreement containing the arbitratiaase (which was executed in 1988) was
forged or fraudulent; rather, it argued that onéhefagreements on which the arbitrators
based their substantive decision (which was exddaté979) was forged. Id. The court
therefore concluded that, inasmuch as the 1988&atibin agreement explicitly provided that



the arbitrators would decide disputes involvingthédity of that agreement, the party
resisting enforcement had the opportunity to reisessue of forgery of the 1979 agreement
during the arbitration proceedings, and, in anynevlie existence of the 1979 agreement had
only a minor influence on the arbitrators' substentlecision, enforcing the award would not
violate public policy under Article V(2)(b). Id. le, in the face of Chi Mei's argument that
the contract containing the arbitration clausdfiisdorged Europcar is inapposite. We
express no opinion as to the applicability of Adi¥/(2)(b) to this case.

[13] We do not, however, hold, as Chi Mei urgest thrticle V "incorporates” Article II's

valid written agreement requirement. In this respibere is indeed some distinction between
Article Il and Article V. The former explicitly ragres an "agreement in writing" while the
latter requires only that the parties have reaamedgreement as to arbitrability under
ordinary contract principles.

[14] Article 21 of the United Nations Commission loernational Trade Law
("UNCITRAL") Rules of Arbitration states that "[t§harbitral tribunal shall have the power
to rule on objections that it has no jurisdictiogluding any objections with respect to the
existence or validity of the arbitration clauseobthe separate arbitration agreement.”
UNCITRAL Arbitration Rules Art. 21. The InternatiahChamber of Commerce ("ICC")
Rules of Arbitration allow a party that contests #xistence, validity, or scope of an
arbitration agreement to ask a court to decide éred valid agreement exists; if the court so
finds, then the arbitral tribunal rules on the tdhility of the specific dispute before it. ICC
Rules of Arbitration Art. 6(2). The Arbitration Red of the International Center for
Settlement of Investment Disputes ("ICSID") as veallthe American Arbitration
Association ("AAA") International Arbitration Ruld&kewise give arbitral tribunals the
power to rule on their own jurisdiction, includin@jections with respect to the existence,
scope, or validity of the arbitration agreementSIO Arbitration Rule 41(1); AAA
International Arbitration Rules Art. 15. The Lond@wourt of International Arbitration
("LCIA") Rules go one step further, granting théiaation tribunal the same power, and
further providing that "[b]y agreeing to arbitrationder these Rules, the parties shall be
treated as having agreed not to apply to any statg or other judicial authority for any
relief regarding the Arbitral Tribunal's jurisdioti or authority...." LCIA Rules of Arbitration
Art. 23.4.

[15] We note that Minmetals contends that "Chi Maived its right to claim a lack of a
written arbitral agreement,” Appellee's br. atd&d thus we do not consider the sometimes
elusive distinction between the application of piites of waiver and estoppel. See Slaney,
244 F.3d at 591.

[16] We note that to the extent that the partieattstate law as applicable they seem to
assume that the law is that of New Jersey.

[17] Our result would not be different even if Qei could have initiated an action in the
United States to enjoin arbitration and have olei@ijrisdiction over Minmetals in that
action.

[18] Because we hold that the district court haslaligation to determine the validity of an
agreement to arbitrate where a party raises that ps an issue before it may enforce a
CIETAC award, we need not reach Chi Mei's argumemns$sng defenses under Article V of



the Convention. If the court holds on remand thatagreements are valid, Chi Mei's
arguments regarding defenses may require resolution
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