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Before SCIRICA, Chief Judge,[1] GREENBERG and GIBg§[2] Circuit Judges.
OPINION OF THE COURT
SCIRICA, Chief Judge.

On appeal is a motion to compel arbitration in enowercial dispute. At issue are principles
of contract formation under the Uniform Commer¢alde.

l.
A.

Standard Bent Glass, a Pennsylvania corporatiommuse¢o purchase a machine for its factory
that would produce cut glass, and in March 1998)roenced negotiations with
representatives of Glassrobots Oy, a Finnish catpor. On March 19, 1998, Glassrobots
tendered a written offer to sell Standard Bent &kglass fabricating system. The initial
offer was rejected but negotiations continued an&gbruary 1999, reached a critical
juncture. On February 1, Standard Bent Glass faxedffer to purchase a glass fabricating
system from Glassrobots.[3] The offer sheet commeéntPlease find below our terms and
conditions related to ORDER # DKH2199," and defitieelitems to be purchased, the
quantity, the price of $1.1 million, the paymentiie, and installation specifics, instructions,
and warranties. The letter concluded, "PleasethignrORDER and fax to us if it is
agreeable.”

On February 2, Glassrobots responded with a cetr) invoice, and standard sales
agreement. The cover letter recited, in part: "&ted you'll find our standard sales
agreement. Please read it through and let me khthere is anything you want to change. If
not, I'll send you 2 originals, which will be sigh& Glassrobots did not return, nor refer to,
Standard Bent Glass's order.



Later that day, Standard Bent Glass faxed a ré¢tter that began, "Please find our changes
to the Sales Agreement,"” referring to Glassrobstss agreement. The letter apparently
accepted Glassrobots's standard sales agreemete@mplate and requested five specific
changes. The letter closed, "Please call me idbwve is not agreeable. If it is we will start
the wire today."

The five changes addressed using a wire transfezurof a letter of credit, payment terms,
late penalty for shipment delays, site visits, tewhnical specifications. All were
straightforward modifications and spelled out ia 8tandard Bent Glass letter. On February
4, Standard Bent Glass wired the down payment &sssbbots. On February 8, the wire
transfer cleared Glassrobots's bank account.

On February 5, Glassrobots sent Standard Bent Glemgsed sales agreement. The revised
agreement incorporated nearly all of the requesit@thges, except for the late penalty for
shipment delays. Also, the revised agreement dicmaor the payment terms requested by
Standard Bent Glass (although the payment terme altgred in Standard Bent Glass's
favor).

443Glassrobots's cover letter accompanying theeevagreement recited, "Attached you'll
find the revised sales agreement.... Please rengrsigned to us; the other one is for your
files." Section 12.1 of the standard sales agreeprewided that "[t]his Agreement shall
come into force when signed by both parties.” Sdash@ent Glass never signed the
agreement.

On February 9, Standard Bent Glass sent anothéof@assrobots: "Just noticed on our
sales agreement that the power is 440 £ 5. We hav& 480 + 5 on both pieces of
equipment.” There was no further written corresgoree after February 9. No contract was
ever signed by both parties. Nevertheless, thégsarontinued to perform. Glassrobots
installed the glass fabricating system. On Augu&tdbh parties signed the Acceptance Test
Protocol, which stated: "We undersigners herebgfgehe performance and acceptance test
according to the Sales Agreement TSF Il 200/32@/éen Standard Bent Glass Corp., USA
and Glassrobots Oy has been carried out. All thpeeent fulfill the conditions mentioned

in the same Agreement, in quality an [sic] quadtiby November 1999, Standard Bent Glass
made its final payment to Glassrobots.

Subsequently, Standard Bent Glass noticed defetteiequipment. The parties disputed the
cause of the defects, and on November 8, 2000d&tdBent Glass filed a complaint against
Glassrobots in state court. After removal to fedeoart, Glassrobots filed a motion to
compel arbitration under an appendix to the stahdales agreement that Standard Bent
Glass claims it never received. The District Camanted Glassrobots's motion and Standard
Bent Glass appealed.[4]

B.

At issue is whether there was a valid agreemeniwdralher that agreement contained a
binding arbitration clause. Glassrobots's standalels agreement included three
references[5] to industry guidelines known as OngalS92, which recites "General
Conditions for the Supply of Mechanical, Electricahd Associated Electronic Products."[6]
Section 44 of Orgalime S92 provided a binding aalibn clause for all contractual disputes:



All disputes arising in connection with the contralall be finally settled under the Rules of
Conciliation and Arbitration of the Internationah@mber of Commerce by one or more
arbitrators appointed in accordance with the saliels; supplemented as necessary by the
procedural rules of the law of the country of thg@lier's place of business 444 most closely
connected with the contract.

The standard sales agreement also contained ameéeto binding arbitration in section 6.2
("Completion Date"): "When the above has been featisrily fulfilled, both parties will

agree in writing upon the Completion Date as béiregdate of the Acceptance Test. In the
event that the parties cannot agree as to the GvimplDate, the matter shall be submitted to
arbitration as set out later in this Agreement.”

Standard Bent Glass admits it received the starslded agreement. But Standard Bent Glass
denies the Orgalime S92 appendix was attachecetstémdard sales agreement, contending
it received the appendix after the February 193fbhation period.[7]

As noted, the District Court granted Glassrobatsiion to compel arbitration. Based on its
application of contract principles, the court foditlte agreement of the parties is represented
by the February 5, 1999 Sales agreement.” The toemtexamined whether that agreement
included a binding arbitration clause. The couteddiut declined to credit Standard Bent
Glass's denial it had ever received the Orgaline&fpendix to the sales agreement, which
purportedly included the arbitration clause.[8] 8h®n multiple references in the revised
sales agreement to Orgalime S92, and its arbitrat@use, the court found the parties'
conduct "affirmatively manifests the parties' carde the arbitral clause contained in the
Sales Agreement.”

A.

Because this dispute involves the sale of goo@sUthiform Commercial Code applies,
specifically 13 Pa.C.S. section 2207 (adopting W&€tion 2-207). The UCC addresses "the
sad fact that many ... sales contracts are naot laigained, not carefully drafted, and not
understandingly signed by both parties.” 1 Jam¥¢hite & Robert S. Summers, Uniform
Commercial Code § 1-3, at 6 (4th ed.1995). In tlwases, we apply UCC section 2-207 to
ascertain the terms of an agreement. Step-Savar®ast, Inc. v. Wyse Tech. & The
Software Link, 939 F.2d 91, 98 (3d Cir.1991).[9]

445 The UCC, as adopted by Pennsylvania, recogaipesty's acceptance of a contract
through performance and does not require a siggestment. Under UCC section 2-
201(3)(a), a party's partial performance removeagaaement from the Statute of Frauds. In
a commercial transaction involving the sale of ggadhere the parties' performance
demonstrates agreement, we look past disputescongnact formation and move directly to
ascertain its terms:

We see no need to parse the parties's variousiadbadecide exactly when the parties
formed a contract.... The parties's performanceatstnates the existence of a contract. The
dispute is, therefore, not over the existenceadraract, but the nature of its terms. When the
parties's conduct establishes a contract, butdheep have failed to adopt expressly a
particular writing as the terms of their agreemant] the writings exchanged by the parties
do not agree, UCC § 2-207 determines the termiseofdntract.



Step-Saver, 939 F.2d at 98.

Standard Bent Glass contends it never agreed dateact with Glassrobots, pointing to the
lack of a signed agreement and the failure of tiréigs to achieve a meeting of the minds on
all contract provisions. Notwithstanding this argnt) the parties here completed
performance. Glassrobots fully installed the gfassication equipment in Standard Bent
Glass's factory. Standard Bent Glass made its ¢imafractual payment to Glassrobots in
November 1999. Because the parties' performanablestes a contract, we will apply UCC
section 2-207 to ascertain the contract's terms.

B.

Under UCC section 2-207(1), the offeree's expressf@acceptance or transmission of a
written confirmation generally results in the forioa of a contract.[10] This is true unless
the offeree makes that expression or confirmatexptessly conditional” on the offeror's
assent to the proposed additional or different $erm

The flexibility permitted under section 2-207 alloywarties to begin performance expediently
rather than wait for all contract details to beokesed. This structure is well suited to the fast-
paced environment of commercial dealings. Wherggsaperform but do not explicitly agree
on a single uniform document, sections 2-207(2) @hdjovern proposed additional or
different terms to the contract.

446 Here, Standard Bent Glass initiated writterotiagons between the parties on February
1. This exchange represented an offer from StanBlendl Glass to purchase the glass
fabricating machine from Glassrobots. The Stan@&amt Glass offer contained a set of terms
and conditions. On February 2, Glassrobots resgbhygenclosing its standard sales
agreement, which contained a different set of teantsconditions. Later that day, Standard
Bent Glass sent its own response, accepting thestef the Glassrobots standard sales
agreement and proposing five specific modificatid®aferring to the Glassrobots agreement,
the Standard Bent Glass letter began, "Pleaseofindhanges to the Sales Agreement."”

This communication from Standard Bent Glass cauntstit either: (1) a definite and
seasonable expression of acceptance under see#0ni(2); (2) a counteroffer; or (3) a
rejection followed by conduct by both parties stiéint to recognize a valid contract under
section 2-207(3). By using the Glassrobots standgales agreement as a template and by
authorizing a wire transfer of the down paymenan8ard Bent Glass demonstrated its intent
to perform under the essential terms of Glassr&bstandard sales agreement. Accordingly,
its response was a definite and seasonable expnesisacceptance of Glassrobots's offer.

Noteworthy was Standard Bent Glass's own immeg@t®mrmance on the February 2
agreement. On February 4, Standard Bent Glasatgttia wire transfer to Glassrobots for the
down payment. The following day, Glassrobots adbptest, but not all, of the proposed
modifications, and began to perform on the agreénidms was the last significant exchange
of written documents between the parties. The gmadontinued to perform, with Glassrobots
constructing and installing the desired equipmext &tandard Bent Glass timely paying for
it.

In sum, Standard Bent Glass's conduct constitutifinite and seasonable expression of
acceptance that evinced the formation of a contedber than a counteroffer or rejection. For



these reasons, there was a valid contract on thes€lbots terms of February 2 that
incorporated any non-material additions propose&taydard Bent Glass.[11]

C.

The remaining question is whether the contracuieti the Orgalime S92 arbitration clause.
Arbitration clauses must be clear and unequivdgahuine issues of fact will preclude an
order to arbitrate. See 8-38 James Wm. Moore &¥lalore's Federal Practice — Civil §
38.33 (3d ed. 2003). As we have stated:

Before a party to a lawsuit can be ordered to mtagitand thus be deprived of a day in court,
there should be an express, unequivocal agreem#ématt effect. If there is doubt as to
whether such an agreement exists, the matter, ajpooper and timely demand, should be
submitted to a jury. Only when there is no genussee of fact concerning the formation of
the agreement should the court decide as a mati@wvdhat the parties did or did not enter
into such an agreement.

Sandvik AB v. Advent Int'l Corp., 220 F.3d 99, 13 Cir.2000) (quoting Par-Knit Mills,
Inc. v. Stockbridge Fabrics Co., 636 F.2d 51, = C#.1980)).

On this point, the threshold issue is whether Siesh@ent Glass acceded to a 447 binding
arbitration clause. As noted, under UCC sectio®2(2), the Standard Bent Glass response
of February 2 constituted a definite and seasoratpeession of acceptance of the
Glassrobots offer. Where a buyer makes a definmidesg@asonable expression of acceptance
of a seller's offer, a contract is formed on tH&ess terms. The contract may include
additional or different non-material terms propobgceither party, depending on whether the
other party formally objects to the terms.

The seller's terms may include documents or prorgsincorporated by reference into the
main agreement. Traditional documents incorporbtereference into contracts include
accepted industry guidelines or parallel agreemegiiween the parties. Incorporation by
reference is proper where the underlying contraatan clear reference to a separate
document, the identity of the separate documentimeagscertained, and incorporation of the
document will not result in surprise or hardshig][1

Here, on February 2, Glassrobots sent its starstded agreement to Standard Bent Glass.
That agreement contained references to Orgalimed82h included the arbitration clause,
as well as an explicit reference to arbitratiothesmethod of dispute resolution. First, the
cover letter to the agreement referred to the snicof certain appendices, including
Orgalime S92. Second, section 6.2 provided th#befparties could not agree to a
completion date, "the matter shall be submittedrbitration as set out later in this
Agreement." Third, section 11.1 expressed thas'{ajthe other conditions shall apply
Orgalime S92 General Conditions for the Supply efckianical, Electrical and Associated
Electronic Products.” Finally, section 13 listedy@lime S92 as one of the appendices to the
agreement.

Although proposing five changes to the standaressagireement, Standard Bent Glass did
not alter or respond to any of the referencesaddigalime S92 arbitration clause. On
February 5, Glassrobots provided Standard BentsGléh a revised 448 sales agreement
that included the same four references. Standantl Bss should have advised Glassrobots
it had not received Orgalime S92, if that weredhse. Its failure to object to the arbitration



terms of Orgalime S92, absent surprise or hardshgies those terms part of the contractual
agreement.

D.

Even in a commercial transaction, a provision wit be incorporated by reference if it
would result in surprise or hardship to the paggiast whom enforcement is sought.
Standard Bent Glass has not demonstrated surgideandship. According to the Karisola
affidavit, unrefuted by Standard Bent Glass, thgaldme S92 arbitration provision accords
with industry norms. The Orgalime S92 general coonis are frequently used in
international trade and the submission of disptadesbitration is common industry practice.
And Standard Bent Glass was represented in neigoisaby its president, who averred he
had "extensive experience in international trade."

Standard Bent Glass's only evidence of surprigs [@esident's affidavit that he never
received a copy of Orgalime S92. Its only evideoickardship is that the company disfavors
arbitration clauses generally. Even viewing anyuaktissues in a light favorable to Standard
Bent Glass, the evidence is insufficient to prowggse or hardship. As the Court of Appeals
for the Second Circuit recently stated:

Surprise includes both a subjective element of \ahadrty actually knew and an objective
element of what a party should have known.... Agesion of surprise and raised eyebrows
are not enough. Instead, to carry its burden tlm@as®enting party must establish that, under
the circumstances, it cannot be presumed thatsamehle merchant would have consented to
the additional term.

Aceros Prefabricados, S.A. v. TradeArbed, Inc., & 92, 100 (2d Cir.2002) (quotations
omitted).[13]

The Orgalime S92 arbitration clause was incorparatg¢he Glassrobots counteroffer of
February 2.[14] Standard Bent Glass demonstratkfiaite and seasonable expression of
acceptance as to this offer and both parties pagdron their contractual relationship. The
arbitration clause is incorporated by reference the parties' contract.

An arbitration provision in an international commiat agreement is governed 449 by the
United Nations Convention on the Recognition antbEeement of Foreign Arbitral Awards
("CREFAA"). Where a dispute arises from an inteioral commercial agreement, a court
must address four factors to determine whetheatbiration agreement falls under
CREFAA. If the answers are all in the affirmatitiee court must order arbitration unless it
determines the agreement is null and void. Ledézevamiche Ragno, 684 F.2d 184, 186-87
(1st Cir.1982). The first of these questions, whethere is "an agreement in writing to
arbitrate the subject of the dispute,” is at i§4%¢.Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, art. 11289 U.S.C. 88 201-208. Article I, section
2 of CREFAA provides: "The term "agreement in vagtishall include an arbitral clause in a
contract or an arbitration agreement, signed by#rées or contained in an exchange of
letters or telegrams.”



The parties stipulate they did not sign an agreémenriting. At issue is whether an arbitral
clause was contained in the exchange of lettetott@irred. The answer depends on article
Il of CREFAA.

Two courts of appeals have addressed this issuanalyzed the relevant section differently.
In Sphere Drake Insurance PLC v. Marine Towing,,l6 F.3d 666, 669 (5th Cir.1994), the
Court of Appeals for the Fifth Circuit interpretadicle Il, section two as imposing the
signature and exchange of letters requirementswhére the parties' consent to arbitrate is
evidenced by an independent agreement to arbiatenot an arbitral clause in a contract.
In Kahn Lucas Lancaster, Inc. v. Lark Internatiolo@l., 186 F.3d 210 (2d Cir.1999), the
Court of Appeals for the Second Circuit disagréexding that the modifying phrase "signed
by the parties or contained in an exchange ofrketietelegrams™ applied to both "an arbitral
clause in a contract" and "an arbitration agreerhiétat 216-18.

We agree with the Court of Appeals for the Secomdu@. The CREFAA provision includes
a comma after "arbitration agreement," demonstamintent to apply the signature and
exchange of letters requirements to both an atloitaase within a contract or a separate
arbitration agreement. To read it otherwise wogttbre the treaty's inclusion of the "arbitral
clause in a contract" language. Thus, the plaigudage provides that an arbitration clause is
enforceable only if it was contained in a signeding or an exchange of letters.[16]

Since the parties here did not sign an agreemenmtiiimmg, we look to whether the
incorporated arbitration clause was containedsergs of letters. As noted, the contract here
was contained in the 450 February 2 exchange tefr¢etThough the arbitration clause may
not have been included in that exchange, it wasrparated by reference in the letters. This
is all CREFAA requires.

CREFAA reinforces a strong federal policy in fawbmrbitration over litigation. This policy
"applies with special force in the field of intetimmal commerce." Mitsubishi Motors Corp.
v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 6815 S.Ct. 3346, 87 L.Ed.2d 444 (1985)
(noting strong policy favoring arbitration); ScherkAlberto-Culver Co., 417 U.S. 506, 520,
94 S.Ct. 2449, 41 L.Ed.2d 270 (1974) (noting thatgoal of CREFAA as well as the
purpose of its implementation by Congress was fitimarage the recognition and
enforcement of commercial arbitration agreementatgrnational contracts and to unify the
standards by which agreements to arbitrate" areresd); Sandvik, 220 F.3d at 104 ("The
presumption in favor of arbitration carries "spéfoace’ when international commerce is
involved, because the United States is also a ignto [CREFAA].") (quoting Mitsubishi
Motors, 473 U.S. at 631, 105 S.Ct. 3346). Givea #tiong policy, the incorporation here is
sufficient to satisfy CREFAA.

V.

The parties formed an agreement under UCC sectROV1) that incorporated by reference
the Orgalime S92 arbitration clause. This was propeler CREFAA. For the foregoing
reasons, we will affirm the judgment of the Disti@ourt.

[1] Judge Scirica began his term as Chief Judgelayn 4, 2003.

[2] The Honorable John R. Gibson, United Statesuidudge for the Eighth Judicial
Circuit, sitting by designation.



[3] The specific offer was for the purchase of asglbending and tempering furnace and a
flat laminating line 200/400.

[4] We review de novo the District Court's intergateon of the United Nations Convention
on the Recognition and Enforcement of Foreign Aabidwards. Kahn Lucas Lancaster, Inc.
v. Lark Int'l Ltd., 186 F.3d 210, 215 (2d Cir.1999) he district court's construction of the
Convention, like the construction of any statusea matter of law which we review de
novo.").

[5] The cover letter to the standard sales agreeneésrred to the enclosure of certain
appendices, including Orgalime S92. Section 11 thefagreement provided: "As to the
other conditions shall apply Orgalime S92 Generiditions for the Supply of Mechanical,
Electrical and Associated Electronic Products.'ti®acl3 listed the annexes to the
agreement, including "Appendix VI Orgalime S92."

[6] Juha Karisola, the Glassrobots managing direeteerred that "Orgalime is the European
Federation of National Industrial Associations esgnting the European mechanical, the
[sic] electrical, electronic and metal article isthies. The Orgalime S92 General Conditions
are frequently used in international trade andcaramonly incorporated, in whole or in part,
into Glassrobots' international contracts."

[7] Michael Hartley, president of Standard Bent<$Slaaverred that "[t|he Orgalime S92
document was never provided to me by Glassrobasyone else and that | have never seen
or read the Orgalime S92 document until sometirtex &ebruary/March of 2000."

Moreover, Hartley maintained he disliked arbitratadauses and "[sought] to avoid any
provisions in contracts which require arbitration."”

[8] Whether Standard Bent Glass received the Qrgab92 appendix is an issue of fact. We
believe, therefore, the District Court should navd "decline[d] to credit" Standard Bent
Glass's claim at this stage of the proceedings.

[9] Pennsylvania adopted UCC section 2-207 inntgety. See 13 Pa.C.S. § 2207. With
diversity jurisdiction, we will apply the choice t#w provision of the forum state. Klaxon
Co. v. Stentor Electric Mfg. Co., 313 U.S. 487, 486 S.Ct. 1020, 85 L.Ed. 1477 (1941);
Woessner v. Air Liquide, Inc., 242 F.3d 469, 47a@ (3r.2001). Because performance
occurred in Pennsylvania, we apply Pennsylvania e Knauer v. Knauer, 323 Pa.Super.
206, 470 A.2d 553, 557-58 (1983) (noting relevatdrs in determining the law applicable
to an issue). The United Nations Convention ontkernational Sale of Goods, 15
U.S.C.App., Art. 1(1)(a), generally governs contsdor the sale of goods between parties
whose place of business is in nations that areatagies to the treaty, absent an express
choice of law provision to the contrary. The Unitt@tes is a signatory to the CISG, but
Finland is not a signatory to the portion of th&Gl Art. 92, that governs contract formation.
Because the parties have not raised the CISG'scapjity to this dispute, we decline to
address it here.

[10] UCC § 2-207 provides:

(1) A definite and seasonable expression of acoeptar a written confirmation which is
sent within a reasonable time operates as an asuapeven though it states terms additional



to or different from those offered or agreed upamess acceptance is expressly made
conditional on assent to the additional or différenms.

(2) The additional terms are to be construed agqsals for addition to the contract. Between
merchants such terms become part of the contrdessin

(a) the offer expressly limits acceptance to theseof the offer;
(b) they materially alter it; or

(c) notification of objection to them has alreaddeh given or is given within a reasonable
time after notice of them is received.

(3) Conduct by both parties which recognizes thisterce of a contract is sufficient to
establish a contract for sale although the writiofgghe parties do not otherwise establish a
contract. In such case the terms of the partiatdatract consist of those terms on which the
writings of the parties agree, together with angpdementary terms incorporated under any
other provisions of this Title.

[11] Standard Bent Glass's proposed changes repeesadditional or different terms to the
contract, to be interpreted under section 2-20in(#)e case of a future dispute. Whether they
are part of the parties' agreement is not relelarg.

[12] Under the common-law rule, "the paper to mmorated into a written instrument by
reference must be so referred to and describdtimstrument that the paper may be
identified beyond all reasonable doubt.” PaineWebbe. v. Bybyk, 81 F.3d 1193, 1201 (2d
Cir.1996) ("While a party's failure to read a dirlgorporated document will not excuse the
obligation to be bound by its terms, a party widt be bound to the terms of any document
unless it is clearly identified in the agreementhere a seller attempts to incorporate a
207-page booklet into a one-page contract, andttiesnto avail itself of an arbitration

clause buried on page 66 of the booklet, with m@omention of arbitration, the common-
law rule protects the buyer from a clause that ma&groperly incorporated by reference. See
Weiner v. Mercury Artists Corp., 284 A.D. 108, 180r.S.2d 570, 571 (N.Y.App.Div.1954)
(rejecting incorporation by reference where refeeswas not clear); 11 Richard A. Lord,
Williston on Contracts 8§ 30.25 (4th ed. 1999) (1&0g as the contract makes clear reference
to the document and describes it in such termsthatentity may be ascertained beyond
doubt, the parties to a contract may incorporategractual terms by reference to a separate,
noncontemporaneous document, including a sepagederment to which they are not parties,
and including a separate document which is unsighed

At first blush, this approach seems harsh, espgdial party claims it never received an
incorporated document. If the matter here involaetn-merchant individual as the product
buyer, or if the reference to arbitration had bleened, the analysis might very well be
different. But the goal of commercial contract lsxo efficiently facilitate business
transactions between seasoned merchants. It is@mde to require a merchant to exercise a
level of diligence that might not be appropriatekpect of a non-merchant.

[13] The Court of Appeals for the Second Circuipeessly rejected Aceros's claim that
"surprise and hardship are self-evident where gas, there was no reference to nor mention
[of] arbitration until after suit was filed." AcesdPrefabricados, 282 F.3d at 101. Here, the



Glassrobots standard sales agreement containedefiesences to the Orgalime S92
arbitration clause.

[14] Even if we did not incorporate by reference #ubitration clause, the clause did not
constitute a "material alteration" of the partmmtractual relationship. Under UCC section
2-207(2)(b), absent objection, additional termsoinee part of the contract unless "they
materially alter it." A material alteration is otieat would "result in surprise or hardship if
incorporated without express awareness by the ptmty.” Aceros Prefabricados, 282 F.3d
at 100 (quoting UCC § 2-207 cmt. 4). Here, Standiedt Glass admits it received the
Orgalime S92 document at some point during the 2680, while the parties' relationship
remained ongoing and prior to the commencemertieiristant dispute. Therefore, we might
construe the arbitration clause as an additiomal fgoposed by Glassrobots and not
objected to by Standard Bent Glass. As noted,asdmt appear the outcome of arbitration
would result in surprise or hardship to StandardtE&ass.

[15] Questions two through four are not pertinesiteh Those questions are: "(2) Does the
agreement provide for arbitration in the territofya signatory of the Convention?; (3) Does
the agreement arise out of a legal relationshiggtidr contractual or not, which is
considered as commercial?; (4) Is a party to tmeeagent not an American citizen, or does
the commercial relationship have some reasonalatae with one or more foreign states.”
Both the United States and Finland are signattoi€REFAA; the agreement arises out of a
commercial relationship; and Glassrobots is nohar@rican corporation. Therefore, only
guestion one is at issue.

[16] In requiring an agreement in writing, artitlesection 2 of CREFAA prohibits the
enforcement of an oral agreement to arbitrate mnational dispute. Beyond the clear
prohibition against an oral agreement, CREFAA du#sigequire a signed writing — the
agreement in writing to an arbitral clause may bgigned if it is exchanged in a series of
letters.
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