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might wall ngres Wieheily conclesion, in
ordie to afficgd theNeourt's holding. we
noed Ghd ondy UL the Bcreass was gub-
startal Thifwelave oo difflenlty In do
. ThuSaXhough we fnd Ghes=i's
groasdy Sadmuats” pandard mappicable
rweaglte, onducted and chiected to usder
AR |0, tha disctrigy eourt properly exer
dugd At discretion in refaing to comdinm
the wale of the Jokrny A o Olney

The Applicaldlity of LGR 29

fa] The &Estrict coart Reld that o new
s wad wrrantad onder efker LAR UL ar
LR Bk Ser ruprs uf D44 LGH 29
forbids duenet esert conlormation of & nudi-
enl sale if, prior o0 confirmeces, o bid =
jeant ten pescent higher tian the highest
bid ot tha asle s recetved.  Ser upra Bate
5. Where vaisea ane Crpicaly valued st
tundreds of thecssnds of dollare an ine
ersss tn hud of s PERTEAL o @ jussinial
gns. Qlney's caim shat LGRE 2 /& & ¢on-
flict with LAR 11 ar substantive sdmiralty

lipw lesied Fores of we wgw | T
setizng the standard for what & batan-
Eal™ Althoogh onder LAR 1 rafusal
by ge=lirm f By (nerasaed W WEh P

sent or pver is received W oot mendatory, it
a= gbuse of diseretion io =onfirm
by B lwas DS3er ENO0ET pEch
nces. Thos, the two rules <an
T EPTROAY

COMCLUSEION

deeiraity suls prozedurss provide

o, Ume limit witkis which
+wmCOORS =AY bR e, mad & pstmtamial
mefmian m bid B filed porsmant to those
procedizres, the oeigeal e ahouid pot be
corfirmed: rather, o pecund sale abeuld be
bild. In tha eonteat of &2 admiralty sals,
an Increase of tem percent @ substastal
The disteize souss thus prapacly mifused o

monifirs the e of e Johany & = Qlnay
both woder LAR 11 as angmented by deci
tangl lew snd sndie the scindand fog “aub
antal daparity” embosficd m LGE 23

AFFIRMED

BAUHINIA CORPORATION,
Pl mtbff- A prpetlen,
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CHINA MNATIONAL MACHINERY &
EQUIPFMENT IMPORT & EXFOET
CORP., ot &, Dafendents-dppellamis

Mo, AR=101E

United Btatms Comrt of Apprals,
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Arpued and Bubmitted Dwe. 13 19688
Decided June %, 1587,

Culifarnis corparsban Erought acten
igkinit corpsrallan s Pedpls’s Repmblic
of China for breach of contrect. (Chsase
corpomation filled motion 8o comped arbitre-
tign before the Chine Councd for the Pre-
maotks of Iniernebional Trade, The United
Brntes Disrrier Court for the Easiern Dis-
trieg of Callfcrnin, Raul B Ramires, -J.,
grunted moooa 0 compel wrhitratios, but
srderad wrborariza before A=erieon Arbis
an Adsselarps  Chinets rorposiion
sl The Couwrt of Appmls, Tizg,
Cieeuit Judge, held that trisl coust properly
sridered arkicention tfore Amerlean Arbi
trabicn Assonaticn, hesed on Setrrmimation
thet forum provisions in arbitration douses
Wath EMDIJr-ei,

ALZIrmaed,

Ackivrution =1§

Baped o= determination that erbitrs-
ton clagues b comiracts Batwwen Californs
oorporation and corpisation from Peogle's
Repabliz of Chima were nmbiguous as te
fomem for sush aeh@Eention, mnd prtiss’
i, trial eours properly
nf before Amerean Akt
tration Amsoristion rather then China Coan-
e for Promoton of Ipdernaticeal Trude,
whizh wea mewtoned in one arbitratios
elsuse; despite mantion of Chinese xrhitrs-

e e s
1lan ufpgg-“.é.—.f]'n eﬁ'lf:f;nb:hi. End, in

hidnce sy apecilying location, -




245
lret court zoold ealy order aridi=ston
within [ distriet - 5 USCA §§ 4, 208
208

Rebtert W. Ash, Auburn, Cal. far Flain-
tff-apoeiien 5

Htl‘u’_f 5. Davhkl, Lea Angeimi, Cal, Do
defendansi-sppellazis

Appesl from ta Unied States Disirict
Court Tor the Esstern Dhiteet of Callue
Tiill

Before KENNEDY, TANG mnd
THOMPSON, Cirenit Judge.

TANG, Cirenit Judge:

China National Machinery £ Equipment
Lmpart snd Export Gorparaiitn (CMEC) agp-
peals ma order of the'feict court compe!
ling nrbitratigs, ofCa contruce dispobe b
tween CMEC andBanhisl
sued CMED, for Jbirea
CMEGumoved 1o =t
thir Qkiss QCouaed! for the P

Ii\Pradyonal Trads [CCPITY im

Pakicg
T\ SuErict oourt pranied tha motion I
compel arbitration, but erdered arbitrabion

ton Assaea

before the Amerimn Arhi
tan LAUAA)

FACTS

Baghinis & & Caliornia Corperation
founded by M, Abbss Takng wihe fed tha
Pespla's Eopiablie of Chisa in 1904 CMEC
i & Chisese wiyte TRding enpenmiaabion

In 10Bl and 1982 Baxhinia Sotrirached ko
purchase nadls from CMEC The pacties
exeowied the somimacis in Calificrnia for de
livery te Stockicn, 5aa Frandieso knd Lo
Angeles, California, and Sestils, Wasking-
ton, . CMEC fuilsd to deliver ika nail
chiming that sn edict from the People's
Reputlie of China prevenied periormenoe

After Bauhinia filed sull = distries coort,
= |pvek-

CMEC moved o compel| aridrat
Ing srhitacion clouses = e nimcis
Tee st comimact, wrisen in Chinese. pre-
vides ‘Jiln case guility problems neewrs,
ity both sides shal kave coneslEtion aa
soin ki poadsihle o Feeovve ILT

The ether

bt following <lnose: =
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e gontrasts, written in Boaglish cectain

AT dispuies weonmection w=h the gue
cuticn of this ContraPt akall be pectled
threagh fﬁﬂnlﬂ;‘ Segotatione. - [n mss
un aridiFation & wecemnry snd @ to b
hald in“\fekirp, the case in dispote shal
LS bealib=sited for artctration W the
Ferrigm Trade Arbitrates Commizalon af
# Ching Council for the Preswiinn of
[rbgfnatioral Trade. Peking. In mocord
anee with tha "Pronmions| Bizle of Pree
cadure 3 thy Foreign Trede Arhitration
Commisilss 6f (% China Cousel]l for ks
Promoban of Enternational Trade.™ Tha
decinion of the Commission skall be go-
eepbed s finsl and hinding upos both
partia
In exew ths ArhiEeties s ko take mace
at [BLANK] either party shall appoimt
ufif @rbfralor, and the arombretors toes
sgpointed shall ominate & third pesson
B8 wmpire, 50 form an arbitratios sommlc:
bed.  The sward of the Arbit=siion Corme
mitiee shall be aeeepied a3 final by bl
Parfer. The Arhitators a=d the enpine
shall be eonfined o parsons of Chitess
or [BLANK] Xatipmlity
On Nevember LE 188S, the datrict court
granied CMEC's motion ko compel arbitrs
ion &nd further ondered the pertes 8
mit the matier in the Amarern Arkiratios
Assofinton persusnt oo the Asesciadion's

In s order, the
fg feders] pal
thi ennbexy of
The arder 8

Flief AT FRjia
court noted the

favur of erbicration
rational agreements.”
rlaie Lhe sourt's renson for dessgnatisg the
AAA inesemad of COCPFIT. AL the hearie

the judge indicated that the comtract ¢luasly
talled for arbitration but was ambiguous as
to whether wrhitration wes sasdared |n
Peliimg or some other loentles. Es oax
pressed eoneerm. that Me. Toang sapht be
fubjecied tno persceal danger If foreed o
redurs fn Chisn grd that the CCPIT would
wol proveds & “spesdy, thorough, I ferrmal,
sitrml decHionmakmg procesi,” copmists

enk with the parties’ ictent m sesking' axhr

traticn
CHMEC sppeals that part of {8 order
desigzating AAA instead of CCPIT an tra
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prhiirilan sgeney. [L argees that the dis
trict eourt erred in gvermiding the passies®
chetes of arisitrator, OCPIT

DISCUSAION

The d5tret fotirt densed CHERS motlen
| far certification of review, Wevertheloia.
v have bald that an gride enmrailing arkd
tration s an appefilable order wnder B4
psc § 1=t Nowerny Elecirical and
Mechanten! (g Frenk Srizroe Ca, 784
F.2d BT, B49Npth Thr. 1985

" This_goud réviews decisiors regurding
this vl ated soope of erbmadon cligies
de. g0, Gre Deom Wilter Reymoldy See
e Syl 170 U5 213, 317, 108 5.0 1955,
Wil M LEA2 LiH (1585 Meditera-
=il Enferprses, A2 8 Swongpomg
Corp, 108 F24 T458. l453-63 {kth Cir
19830,

Faderal law governs srhitration (msues in
agmeemenin affectng lmiersiate wnd for
wign eommesee. ATEd of Califbrmiz o
Comirienfal fag Ca, 02 F2d 171 ITd
Bth Cir 1087 A itrong fedemad solicy
vors arbitration.  Alitnubishi Motors Corp.
e Saler Chrmafler-Plymoudh Corp, 473
U5 &4, 108 5.CL B8 K8 57 LES 3
did [TEEE. The Arbitraiion Ast, 8 UELC
§§ 1-i4 provides that an aroitration eleuse
“shafll he vabd, Frevocable ard enforecable
mve upon such grousds as exist in low or
sgquity for tha revoeation of any sanbrasl”
BLUSL § 2 “The Arhdraiea At EEial
liskes that, xg n maiter of federal lnw, aay
doubin concerning the scepe of arhioahle
lswses should be sesalved = favor of askl
Eadion " Afidssboey Woders, 105 S CL @
B4 (gootng Moser & Come Wemorinl
H-Gﬂ:h.'lil.' £ Merenry Conatrn (orp, 50
058.-1, 84-2E 108 B.CL 237, 4142,
LE4d2d 763 (LOEXN. The steog lederzl
falicy pplbis with syusl farse 15 inlErns:
Upra] contreecs.  Sew Sakerk b AlhErise
Culver g, 417 U5, 538, 515-20 54 5.0
1448, 245758, 4l LE4.Bd I 19Tk Bre
mim & Japodo OFF-Shore Ca, 487 TR L,
15, Bk £ 1997, 1018 32 LE4A94 Bi3
(1¥E, To chat and, Congress has adopted
the Conventon &= Besognilan aad Ene
feecemane of Foreign Arbitml Awards, 8
LS g sot-m8 (158

F

THe contract here expressly cadls for ar
Bitramma.  In Nght of the strong feders]
pelicy favering arbibation, we comclode
that the trial esust d2d Rot err In ordering
the parcies 0 subsiE the saiter U arbita- |
lon. ik

The mere difffeult question, bowever. i |
whether the court properly ordersd arbitrs.
ton bedfore the AAAL. The elsuses do sot
#ipressly choose s forum. The elousss
st of foo parsgraphe. The first pume
Emph reads “im cmar arbitation b8 neces-
#asy &nd is to be held in Peldng...." (em:
phails addedh Likewise, the second pars-
imapa bepine: “Is cese arbitmation @
tabre plaze a: [BELANK]...."  [smphssis
added). CMEC wrgues that by failing o
c:mplr.i- the Sasks n D sscond pass-
graph, the purties Implicitly chosa the Pe
g faeam. s sgmert, CHMEC S e
Arbibrston Aets sindmant that gach
chsses be enforeed sceordieg = thelr
terma.  Furthermore, argoes CMEC, moat
of the wilnessea, svidence and faw o= &
te People’s Bepuoblle of Chisg: Mr. Taang
negetinted the commacs in e People's
Repabliz of Chine and the CCPIT s an
mpartsl ageney.

!I:Il lighs of priseat-day commercal fe
alities and ecpanding international trade”
the Sopreme Coort hes swd, "[o] foru=
tlause should oncrol sbsent & szrong show-
ing that i shouold be set aside™ Hremen v
Fopata O¥-Sherr Co. 40T US 1, 18 82
E.CL IDOT-16, 32 LEA® B1E (1579 In
etsatrding arbilacion elaused, Fosdacd
couiract principies apply. Filler 8 Guid-
rie, S88 F2d 253, 240-E1 (2d Clr. 1877 Il
ing Adkinson ¢ Finclmr Eefdming Cao., 570
.5, 254, D4l B2 5Cn 1LRIA, 1B B LES 94
6T (1330, [n BErprelisg & contmet, &
rours dezermines (e exmtiscs of an ambi
guity ms n matier of law, Slafe Form
Watuad Awfomobile fea Ca & Fomsn-
der, 76T F.Id 1288, 1301 (Sch Cir1883) W
agres with the district soust that thils con-
truct la ambigoses, The two perigraphs
ars mutoally exclusive, Ths decument
lschs wny indbzavian what forum the pariies
intended to pelect.  Furtbarmore the record
offers 20 evidence of &n Enplied agresment
ta select § pertenler forum. Thw record
permits aaly one porelusiee, that tha par-
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ties intended Lo leave the Baue BpEFE. - SEE
(W] Baries f8d v Brokem EEfl Proprie-
fary Co, 18 FEopp. 483, 46T (3 DN.Y

At tee hearing, the udge indieated that
he found the eomtrart smbipoess on the
forum issue. He then asked the parties fo
“resolve the problem of when where ans
how wizhout cous Tismweton. If you
dea"t think you ess do so, tell me and I'll
mind &n order that ceders arbiteacics e
inkan st the forum ned mnder the regquine
menty net {orth by the Coort®  The purtiey
falled to resolve ihe bsoe so the eoust
priersd rhitration befors the AL

I= the abeesce of & lers epecilving loter
Bom, & district court cis only caderarhitn-
tioz within ita district Chapiér I of TiEe 5
endifies the Convention onfthe Recpenitica
und Enforeement of o Firslgn  Arbitral
Awards. - Sectics Bempowers n dlatrict
sonrt ta “direct that whigatics be bald in
pecordanes wizhengh®, agreement &t oy
placy thersis (Drovided for, whethar that
piace s witeWs o without the Urnied
Eaten Ponjfgwever, by Ry terms, section
06 doa wet Permt @ court to designate a
forvighndnum whes the agreement falls to
desigmate o plare. Chapter | of the Arke
ftiboa’ Act applien {o intermational sgres
manta b the exient ttat Chapter 1 doss mod
cenfict with Chagtesr L. B US.C | 258
Under Chagter |, the arbilraimna prosesd-
nga "shall be wittae the futrict in which
the potiten for &z order direcking suach
arbitrmtion i filed ™' BUA.C
Fore, sader the Ftaiuinry regee
place Cul The dwiset poust ool order
prhiteatica & the Fastern Disimiet of Cali
formln. See Ol Borins, €11 F.2app at 488

W capslude Chat the oort soted reason
atly, The matrsety |eft the lozwtion open
The judge gave the parties an opporiunity
io resslve the maber themseloes.  TWhen
they fled w0 do o, be took the only aciion
weithin hiy power, '

sppliey ip  Imiereaenal
gy

1. Sepian 208 enly
pmia. W tapnsi G0 Spatbon &0 w
3 dimrici coori may oeder arbitmen owtude
the difriel & rases ol imERTLENE EgTemaaty 1hat
pupromdy specily lecatian.  Tar Sander v Sech
TH Fld a0, 410 (Tih Cirl. cem desied 409
LFS nadT, 105 5O 55 3 L Ed 34 a0 (1]
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Tha ardar of the EREHeT toariNia
AFFIRMED, ‘

Joseph AL BARNES, Lacille ¥ Burnes,
Cinrence H. Berg, Peter J. Nemee, and
Kpnm C. Nemee, Plalniiffi-Appeliasts,

¥,

Denald F. HODEL *, Secreiary of the
Umited Bintes Depariment of the Inierd.
or, mnd Horesu of Land Massgsmsmt
Chegua State OfMce, Delendants-Appel.
(118
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Onited Staten Court of Apmeats,

Mimik Clreult
Arpued May 6, 1357
Bpbmisted May [, 10E7

Dezided Juss 8, 159B7.

Miner who wis Eroed mesral paces
which reserved disposal e timher to Unied
Geetos DFOUEHL ACTEE Lo QBtEIA GroEr e
guiring Secretary of [marnsr & s
ST WHEBDEL FeELRELORE ThiE
Brates Disseiet Court for the Distrsct of
Oregon, Owea M. Pansar { Judps,
give summary judgment for Secretary,
and miner sppenled Tha Court of Ap
peils, Npaman, Ciremit Judge, held that
mameral paient to land moquired by United
Siates pursuant o Eevestment Act did not
include timber mghts %o surface of hnad
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