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Mr Justice Eder:
Introduction

1. These proceedings concern a claim by the claini@ag Human") to enforce an
Arbitration Award dated 4 August 2008 made in &sdur in the Czech Republic against
the defendant, the Czech Republic (the "Award").

2. The claim is made pursuant to s103 of the Arbiratct 1996 (the "1996 Act") which
provides in material part as follows:

"103(1) Recognition or enforcement of a New Yorkv€ntion award shall not
be refused except in the following cases.

(2) Recognition or enforcement of the award mayeliesed if the person against
whom it is invoked proves —

(f) that the award has not yet become binding enpidrties, or has been
set aside or suspended by a competent authorttyeafountry in which,
or under the law of which, it was made

(3) Recognition or enforcement of the award mayp aks refused if the award is
in respect of a matter which is not capable ofisetéent by arbitration, or if it
would be contrary to public policy to recogniseemforce the award.

4 ...

(5) Where an application for the setting aside asension of the award has
been made to such a competent authority as is amadiin subsection (2)(f), the
court before which thaward is sought to be relied upon may, if it coassdit
proper, adjourn the decision on the recognitioreaforcement of the award.

It may also on the application of the party claigmrecognition or enforcement of
the award order the other party to give suitablelséy.”

3. The reference in s103(1) is to the Convention enRkcognition and Enforcement of
Foreign Arbitral Awards adopted by the United NaidConference on International
Commercial Arbitration on 10 June 1958 (the "NewRk/G@onvention" or "Convention").
The wording in s103(1) and (2)(f) (which is the méocus of the present dispute)
reflects the wording of Article V(1)(e) of the Cavtion which provides:

"Article V



4.

(1) Recognition and enforcement of the award maiehesed, at the request of
the party against whom it is invoked, only if tpatty furnishes to the competent
authority where the recognition and enforcemerstoigght, proof that:

(e) The award has not yet become binding on thegsaor has been set aside or
suspended by a competent authority of the countwhich, or under the law of
which, that award was made.

It is common ground that the Czech Republic isréyga the Convention; and that
therefore the Award is a New York Convention awaithin the meaning of s100 of the
1996 Act and one to which s103 of the 1996 Act iaspl

The present proceedings seeking enforcement diwaed were issued on 20 July 2011.
Following an application without notice by Diag Ham an order was made by Burton J
in this court the following day i.e. 21 July 201i¥igg Diag Human leave to enforce the
Award and entering judgment against the Czech Rapukthe terms of the Award,
namely:

"The defendant shall pay the plaintiff the amourdarhages of 4,089,716,666.00
CZK.

The defendant is liable to pay compensation tgthmtiff with interest on the
arrears for the period from 1 July 1992 to 20 J2@®7 of CZK
4,244,879,686.00.

The defendant shall pay the plaintiff interest lo@ &mount of arrears of CZK
1,287,877.00 per day, starting on 1 July 2007 yrdyment and the amount of
CZK 58,130,213.00 from 14 July 2007 until paymanthe repo rate set by the
Czech National Bank plus 7 percentage points orb#sgs that in each calendar
half year, in which the debtor is in default, threears interest rate will be based
on the repo rate set by the Czech National Bankl ¥af the first calendar day of
the half-year:

The Czech Republic now seeks to set aside thatrQrderoad terms, the main thrust of
the case advanced by the Czech Republic is th&wlaed is not binding for reasons set
out below.

The primary submission advanced by Mr Crane QCaeatralh of the Czech Republic is
that that question has already been determingd favour in separate enforcement
proceedings brought by Diag Human in Austria ireaision of the Supreme Court of
Austria on 16 April 2013 which, Mr Crane submittgdses rise to an issue estoppel
between the parties. In the alternative, Mr Cranmrstted that the Award is in any event
not binding within the meaning of s103(2)(f) of th@96 Act. In contrast, Mr Cox QC on
behalf of Diag Human submitted that there is naessstoppel; and that the Award is
indeed binding. Those are the main issues whige dor determination. In the
alternative, Mr Cox submitted that Diag Human tg¢he very least, entitled to partial
enforcement of the Award.



S103 of the Arbitration Act 1996

8. At the outset, it is convenient to set out cerfaliminary observations with regard to
the general scope and effect of s103 of the 1996 Aese are based in part on the
helpful submissions of Mr Cox on behalf of Diag Hamwhich (unless otherwise stated)
were agreed by Mr Crane on behalf of the Czech Blepand which | gratefully adopt.

9. First, the Convention was given domestic effedhim United Kingdom by the
Arbitration Act 1975. Ss100-103 of the 1996 Actlaged the relevant statutory
provisions contained in that earlier Act. There wasie debate before me as to the form
of these provisions. Parliamentary draftsmen uerdnt methods for giving effect to
international conventions. For example, s1(2) o Tarriage of Goods by Sea Act 1971
expressly provides that the Hague Rules shall baé&force of law"; s1(2) of The
Human Rights Act provides that certain rights setin the European Convention of
Human Rights are to have "effect". However, thatasthe methodology used in the
1996 Act. Rather, although the wording of Articleo¥the Convention is reflected in
s103 of the 1996 Act, the latter stands as an imlggnt statutory provision.
Notwithstanding, as a matter of substance andaésdsby Tomlinson LJ ihombard-
Knight v Rainstorm Picturg2014] EWCA Civ 356at [1]-[3], the effect is that it directly
enacts the relevant part of the Convention andsgaffect to it; and bearing this in mind,
the statutory language must of course be giverumnamous meaning, which may be
informed by thdravaux preparatoiresthe decisions on it of foreign courts and thevgie
on it of foreign jurists 4a jurisprudenceandla doctrine— see Bennion on Statutory
Interpretation, 5 Ed, 2008 at page 682.

10. Second, the Convention comprises an "overall schémnéthe facilitation of the
enforcement of an award.” "The scheme reflegs@aenforcement bias'.ar ...
constitutes @raesumptio juris tantupfor the enforceability of an award ..." (Van den
Berg, The New York Convention 1958: Towards a Umifdudicial Interpretation
(Kluwer 1981) (hereinafter "Van den Berg, NYC") g26ee also Gary Born,
International Commercial Arbitrati0|(|2nOI Ed, Kluwer 2014), pp3411-3417. A key
feature of this pro-enforcement bias is the atwlitof the "double exequatur”
requirement under the New York Convention's foraginThis was considered and
explained by Burton J iBowans Holding SA v Tanzania Electric Supply Co[2€d.1] 2
Lloyd's Rep 275 at [8]-[10]:

"8. The New York Convention (on the RecognitiomédiEement of Foreign
Arbitral Awards) 1958 superseded the Geneva Comweljbn the Execution of
Foreign Arbitral Awards) 1927, which provided intiste 1 that a relevant
Convention award would "be recognised as bindind anbe enforced in
accordance with the rules of the procedure of grdatbry where the award is
relied upon, provided that the ... award [had] beesdin a [Convention]
territory" but:

"To obtain such recognition or enforcement, it $hairther, be
necessary:



(d) that the award has become final in the coumtryhich it has been
made, in the sense that it will not be consideredwh if it is open to
opposition, appel or pourvoi en cassation (in tbemtries where such
forms of procedure exist) or if it is proved thatygoroceedings for the
purpose of testing the validity of the award aregiag."

9. It was further provided by Article 3 that:

"If the party against whom an award has been madeegs that under the
law governing the arbitration procedure there igr@und ... entitling him
to contest the validity of the award in a CourLafv, the court may, if it
thinks fit, either refuse recognition or enforcernehthe award or
adjourn the consideration thereof, giving such patreasonable time
within which to have the award annulled by the cetapt tribunal.”

10. The New York Convention, upon which the UK ¥886s based, contained
in almost identical wording the provisions of s12)&) in Article V(1)(e), and
s103(5) is in almost identical terms to Article Wlis common ground that the
intention of the New York Convention was to makereement of a Convention
award more straightforward, and in particular tom@ve the previous necessity
for a double exequatur — i.e. the need, before av€ntion award could be
enforced in any other jurisdiction, for it to beostn that it has first been
rendered enforceable in the jurisdiction whose tawerns the arbitration (the
"home jurisdiction” — an expression which covers ¢hse both where the law of
the seat and the governing law of the arbitratioa the same and where (as for
example in the Indian Supreme Court decision o Natural Gas Commission
v Western Company of North America AIR 1987 SQ(68IXGC"), to which |
shall refer below) the arbitration which had itsasén London was governed by
Indian law. See for example what both sides aggdlea seminal commentary on
the New York Convention, albeit written in 1981e New York Arbitration
Convention of 1958 — Towards a Uniform Judiciakhptretation by Albert Jan
van den Berg (VDB) at 266:

"Another improvement of the New York Conventiatiese for
enforcement of an award is the elimination of tdeuble exequatur".
Under the Geneva Convention the party seeking eafoent of an award
had to prove that the award had become "final"hia tountry in which it
was made. In practice this could be proven onlptoyglucing an
exequatur (leave for enforcement or the like) idsnethe country in
which the award was made. As the party had alsxtpire a leave for
enforcement in the country in which he sought eaiment, this amounted
to the system of "double exequatur". The thougénaited at the New
York Conference that the acquisition of a leaveeftiorcement in the
country where the award was made was an unnecesgayconsuming
hurdle, especially since no enforcement was songiiat country.
Moreover, it could lead to delaying tactics on feet of the respondent
who could forestall the award becoming final bytitasing setting aside
procedures in the country in which the award waslena




The elimination of the "double exequatur” is ackin two ways. In the
first place, the word "final" is replaced by the mdd'binding” in order to
indicate that it does not include the exequatuthie country of origin (Art.
V(1)(e)). In the second place, it is no longer plaety seeking enforcement
of the award who has to prove that the award hasb® binding in the
country in which the award is made; rather, thetgargainst whom the
enforcement is sought has to prove that the awasdnot become
binding.™

11.This pro-enforcement bias is recognised in Engl&mdaward creditor seeking to
enforce a Convention award in England under sh@% & prima facie right to
recognition and enforcemeéniDardana v Yukof2002] 2 Lloyd's Rep 326, per Mance LJ
at [10]. To similar effect is the statement of GdSnIPCO (Nigeria) Ltd v Nigerian
National Petroleum Corf2005] EWHC 726 (Commat [11]: "... there can be no
realistic doubt that section 103 of the Act embsdigredisposition to favour
enforcement of New York Convention Awards, reflgdtie underlying purpose of the
New York Convention itself";.and also per Steyn LJ Rosseel NV v
Oriental Commercial & Shipping Co (UK) L#d991] 2 Lloyd's Rep 625 at p628 column
1.

12.Third, under the Convention, the grounds for refg®nforcement are restricted and
construed narrowly: enforcement may be refused iblye of the listed grounds, which
are exhaustive, is satisfied: Van den Berg, NY®&5&t pp267-268; Redfern & Hunter
on International Arbitration (2009) at 11.60. Thasforcement is mandatory in all but
the cases specified in the legislation and theofislefences is exhaustive: see, for
example, Merkin: Arbitration Law at para 19.50. 38 recognised in Englandanoria
V. Guinnes$2006] EWCA Civ 222 per May LJ at [29].

13.Fourth, in line with the pro-enforcement bias, tlueden of proof is "firmly" on the party
resisting enforcement: s@allah Real Estate and Tourism Holding Co v Theistiy of
Religious Affairs, Govt. of Pakista®011] 1 AC 763 per Lord Collins at [101]. This is
clear from the wording of Article V(1) of the Comten which requires the party
resisting enforcement to furnish proof of the eeaiske of one of the grounds under the
article; and is also reflected in the words of sI}aus, as stated by Hamblen J in
Sovarex SA v Romero Alvarez[3811] EWHC 1661 (Commat [43]: "... In effect the
party who has obtained an award has the beneftmfesumption of validity and it is for
the party resisting recognition or enforcement toye otherwisé.

14. Fifth, whether an award is binding on the partgea question for the English Court, as
the enforcing court. The Convention makes thisrcl&eticle V(1) provides that refusal
can only occur if the challenging partiytnishes to the competent authority where the
recognition and enforcement is sought, pramfthe existence of the ground relied on
(emphasis added). This is consistent with the traerof the Convention to have
enforcement addressed exclusively by the enforomugt, not dependent upon the home
jurisdiction requirements (as had been the caseruhd Geneva Convention). The
English Court adopts this approach. As stated bydBuw inDowansat [24]:




"I am satisfied that the issue as to whether the A@rd has become binding on
the parties is one for me, by way of deciding wéethe UK court is in a position
to recognise and enforce a Convention award, artbgiavay of my assessment
of whether the Tanzanian Court would consider thest binding” (emphasis
added)

15. Although both Mr Cox and Mr Crane agreed that thesjon whether an award is
binding under s103(2)(f) of the 1996 Act is for theglish Court, there was a major
dispute between them as to the proper approadtedinglish Court in determining that
issue. | consider this further below but at thegst | would simply note that there is
nothing in the 1996 Act or the Convention which\pdes any direct assistance in this
regard and refer to the analysis of Burton Dawans.The facts in that case are
important. In summary, the claimants in that caseavihe successive assignees of a
certain agreement with the defendant who assdmtdhe agreement was void ab initio.
This was treated as repudiatory by the second alatinThe dispute was referred to
arbitration under the ICC Rules and resulted inG@ award which held that the
agreement was valid and that the defendant wale lialpay some US$65 million plus
interest and costs. Following publication of th€l@ward, it was filed with the High
Court of Tanzania under s17 of the Tanzanian Aabdn Act which provided:An
award on a submission on being filed ... shall, wtée court remits it to the
reconsideration of the arbitrators or umpire or sétaside, be enforceable as if it were a
decree of the couftThe defendant then issued various petitions lecttoe Tanzanian
court challenging such filing and seeking to hawe ICC award set aside or remitted for
reconsideration. At the time of the hearing betueton J (July 2011), the petition was
due to be determined some months later i.e. ineéfdper 2011 with the possibility of an
appeal which would take between 9 and 18 months.

16. The first main issue iDowanswas: Did the fact that there were pending petitionset
aside the ICC award in the home jurisdiction (Tamaamean that the award wagt yet
bindingwithin the meaning of s103(2)(f)? In the event, ®arJ held that the ICC award
in that case was binding. His reasons for reactiiagconclusion are set out at
paragraphs 12-27 of his Judgment, which | do nop@se to repeat. In summary,
although Burton J accepted that the ICC award wabinding in its home jurisdiction of
Tanzania because of the unresolved petitions, ¢epéed the submissions on behalf of
the claimants that this had no relevance as a n@dttenglish law to the question
whether or not the ICC award was binding under ). In reaching that conclusion,
he referred at [15] to the early debate followihg Convention as to whether the relevant
test as to the award being binding fell to be detidy reference to the local law (of the
home jurisdiction) or by reference to thetonomousnterpretation of the Convention. In
that context, he referred extensively to the viewgressed by Professor Van den Berg
("VDB"), who was a strong supporter of taetonomousnterpretation as well as other
authorities in England and abroad and concludefitf4 this represented the
predominant international view. | respectfully agwith that analysis and the conclusion
reached by Burton J on the facts in that case.



17.However, in my view, the sentence which | have gd@bove from paragraph 24 of the
Judgment of Burton J and which was heavily relipdruby Mr Cox must be read
carefully and in its proper context. In particulledo not consider that Burton J intended
to say that in reaching its own decision as to taean award is binding, the English
Court will never have regard to the law of the @dtion agreement or the curial law of
the seat of the arbitration. This seems toleral@dgirdrom what appears in paragraphs
[17]-[18] of the Judgment iDowans

"The VDB view that there was and should be an auaus interpretation of
binding, is best analysed by differentiating betwerdinary recourse and
extraordinary recourse. The former, which may replermitted by the terms of
the relevant agreement between the parties oratvegloverning the arbitration,
would ordinarily be subject to a time limit, aft@hich no such ordinary recourse
(if otherwise available) would be permitted. Thieere is the possibility of
extraordinary recourse, which would be some limitkdllenge to the award, in
the courts of its home jurisdiction, by referenaefte restrictive terms of the New
York Convention. Once ordinary recourse is excludieel possible availability of
extraordinary recourse does not prevent an awaothfibeing, or having become,
binding. Mr Diwan submits that, although it is aléhat there was sufficient
discussion before the finalisation of the termthefNew York Convention to
prevent any such agreed definition being includethe Convention, Article 31 of
the Vienna Convention allows for such commonsenddagjical interpretation of
the Convention notwithstanding.

Such autonomous interpretation is entirely consistéth the admitted purpose
of ending the need for a double exequatur, anddsnsistent with any extension
of the idea that an award is "lifeless”, as perggnaph 14 of ONGC, until
enforced by its country of origin, except insofarthat can be interpreted as
simply referring to enforcement within that coudtEmphasis added)

18.As it seems to me, Burton J was there espousingi¢eexpressed by VDB that there
was an important distinction between "ordinary tgee" and "extraordinary recourse”;
and recognising that although the possibility & ltter does not prevent an award being
binding under the Convention (and also s103(2f(the 1996 Act) that is not so (or at
least not necessarily so) with regard to the forr®&mparticular importance, in my view,
is the conclusion reached by Burton J in [26] wherstates:As | conclude,
the binding effect of an award depends upon whath&ior remains subject to ordinary
recourse. Once it is binding, it does not ceaseeo as a result of some event in the
home jurisdiction; and the absence of such impedirdees not make it SoAs | read
the Judgment iDowans,the proceedings before the Tanzanian Court tassdé or to
remit the ICC award were, in effect, treated bytBurJ as "extraordinary recourse” and it
was for that reason that he concluded that suatepdings were irrelevant for the
purposes of enforcement as a matter of Englishulasier s103 of the 1996 Act. In my
view, the result is that if an award is subjectdalinary recourse”, it will not be binding.

19.1 fully recognise that there may be a problem dinilgon i.e. what constitutes "ordinary
recourse" as opposed to "extraordinary recourbat;there may well be a fine line



between the two categories; that the recognitiosuch a distinction carries with it the
potential danger of reintroducing the abandonedibt®exequatur” (or at least a
modified form of it) by the back door which shodid avoided; and that it remains
necessary to consider the proper approach as tahe®&nglish court should determine
whether or not the award is subject to "ordinagorgse". But it seems to me that these
problems are inherent in the wording of Article lee Convention and s103(2)(f) of the
1996 Act.

20.In the present case, Mr Cox submitted that the tenainary recourse” refers to "a
genuine appeal on the merits” (Wolff, Article Vra&61; and see Redfern & Hunter at
11.85); and that such term is to be contrasted \eitkraordinary recourse”, which refers
to an application to a court to set aside (alsteddlannulment” or "vacatur") usually on
procedural irregularity grounds (for example, unsé8 of the 1996 Act). In further
support of such submission, he relied in particataa decision of the High Court of
Hong Kong inSoc Nationale d'Operations Petrolieres de la Cdkeotte v Keen Lloyd
Resources Ltf2004] 3 HKC 452 and a commentary by VDB where &gss

"... it should be observed that the distinction bebtneeinary and extraordinary
means of recourse, as introduced by the Dutch dédelg distinguish between
non-final and final awards, is typical for sevefaivil Law countries, but is
unknown in many Common Law countries. Althoughirgrirom country to
country in the Civil Law world, it can generally baid that ordinary means of
recourse connote a genuine appeal on the meritdsivéxtraordinary means of
recourse are reserved for certain irregularitiespecially the procedural ones,
tainting a final decisiori.

(van den Berg, NYC, pp334-335)

At the New York Conference of 1958, the distindbetmveen ordinary and
extraordinary means of recourse was proposed fertéihm binding: the ordinary
means of recourse were used for denoting a gerappeal on the merits of the
arbitral award to a second arbitral instance oraacourt. Extraordinary means of
recourse were reserved for other irregularitiesdaspecially the procedural
ones, tainting a final decision.

The latter means of recourse were meant to cormespo setting aside or
equivalent proceedings. The distinction was progaserder to make clear that
if the award was still open to the possibility albgher decision, it was not to be
considered "binding", whereas if it was open tohssibility of other means of
recourse, this would not prevent the award fromopeiag binding. The
expression "has not become binding in the sengdhbaward is still open to
ordinary means of recourse" was finally not insdrt€his must be deemed,
however, not to be due to a rejection of the desiim as such. Rather, the
expression was rejected because, in various casjtthe distinction between
ordinary and extraordinary means of recourse did edst, or existed with
different meanings.

The essence of the distinction may be deemed ®lean retained. This can also
be inferred from the text of Article V(l) (e) ag ttoncept behind extraordinary



means of recourse is covered by the second pattie V(I) (e) and Article VI
which refer to the setting aside of the award. ifl®a behind the ordinary means
of recourse, i.e., the appeal on the merits toasd arbitral instance or to a
court, can then be deemed to be covered by thepfrs of Article V(1) (e), viz.,
the term "binding".

This distinction has the advantage that it dispensigh the sometimes difficult
inquiries under the law governing the award, sushat which moment it is ready
for enforcement under that law, or what may bedateivalent of the term
"binding" under that law. It is true that the lavoerning the award is still to be
consulted in order to find out whether it is stifen to a genuine appeal on the
merits to a court (which is exceptional). Howevechnically speaking, this is not
an inquiry to find out whether the award has becdineling under the

applicable law, but an inquiry only for the purpasfethe term "binding"” of

Article V(1)(e)"

(van den Berg, NYC, pp342-343)

21.Whilst recognising the distinction between "ordnegcourse” and "extraordinary
recourse”, | am extremely reluctant to provide dafynition of either category; and in
my view it would be inappropriate to do so partaiy because (i) as appears above,
those responsible for drafting the Convention appehave shied away from such
exercise; (ii) the parliamentary draughtsman ditprovide any definition of "binding”
in the 1996 Act; (iii) it seems unnecessary to dansthe circumstances of the present
case; and (iv) even if Mr Cox is right that themelordinary course™ would embrace a
"genuine appeal on the merits", | am not persualaidthe concept of such term should
necessarily be defined in such way.

Background

22.Having considered certain features of the statuidoheme and before turning to the main
issues, it is convenient to summarise the longtartdous background to these present
proceedings.

23.The original dispute between the parties goes baek 20 years. According to Diag
Human, it was by the late 1980s one of the wolddgest blood plasma suppliers; in
1989 it was asked to undertake work on the modatinis of the Czech blood transfusion
system; the relationship between Diag Human an€#tezh Republic broke down in the
early 1990s; the Czech Minister of Health, Martioyd@, wrote a letter dated 9 March
1992 (the "1992 letter") to Diag Human's businessner, Novo Nordisk (which carried
out the essential blood fractionation work); in teer Mr Bojar expressed wholly
unwarranted "concerns" about Diag Human and thiesedt its business; as a direct
result of this letter Novo Nordisk felt obligedterminate its relationship with Diag
Human which would otherwise have been maintaingil afneast 2000; and the Czech
Republic thereby destroyed Diag Human's businessaunsed Diag Human to suffer
substantial losses.



24. Initially, Diag Human commenced legal proceeding&996 claiming damages and other
relief in the Czech courts against the Czech Repubwever, by agreement, those
court proceedings were subsequently abandonecharaigputes were referred to
arbitration pursuant to an ad hoc arbitration age® dated 18 September 1996 under s2
of law 216/1994 of the Czech Republic (the "Czechithation Act" or "CAA"). That
agreement provided for the resolution of the digfgtween the parties in respect of
compensation for the loss allegedly suffered bygHaman in connection with the 1992
letter by a tribunal consisting of three arbitratorticles I-IV of the arbitration
agreement specified the procedure for the appomitwfehe arbitrators and the conduct
of the arbitration.

25. Article V of the arbitration agreement provideceifiect for an additional arbitral review
process as follows:

"The parties have also agreed that the arbitral redv@ic) will be submitted to a
review by other arbitrators whom the parties appamthe same manner if an
application for review has been submitted by theeoparty within 30 days from
the date on which the applicant party receivedatmstral award. Articles II-1V

of this agreement apply similarly to the reviewirtw arbitral award. If the review
application of the other party has not been suleditvithin the deadline, the
award will enter into effect and the parties volunily undertake to implement it
within the deadline to be determined by the arlbitrs, in default of which it may
be implemented by the competent curt.

It was common ground that such review process wawigsible under the law of the
Czech Republic as confirmed and reflected in ss2728 of the CAA which provide in
material part as follows:

"27. The parties shall be free to agree in the aabibn agreement on the review
of the award done by other arbitrators upon appiica of any of them or both of
them. Unless otherwise agreed in the arbitral agrest such application for
review shall be sent to the other party within thi{30) days after service of the
arbitral award on the applicant. The review of anad shall be part of the
arbitral proceedings to which the provisions ofstlAict shall apply accordingly.

28(2) Upon being served the award that is not sttli@review under Section 27
hereof or in respect of which the term for lodgthg application for revision
under section 27 expired without such applicatiemy lodged, shall become
legally valid and enforceable by the Courts of law.

26. It was common ground that the review process redtem these provisions of the CAA
and expressly provided for in Article V of the drhtion agreement was properly
characterised as being in the nature of "ordinacpurse"; and that (subject to one
important caveat) provided a party submits to tteioparty an application for review



within the stipulated deadline (that is to say kdvieeview application authorised by or
on behalf of the requesting party) the award instjoa will not become binding upon the
parties until the review process is determined.

27.Pursuant to the arbitration agreement, the arlitkalnal was duly constituted and
subsequently issued an Interim Award dated 19 Ma8&7. Thereatfter, this Interim
Award was subject to the review process referrad frticle V. This resulted in a
Review Interim Award dated 27 May 1998. Thereattee, tribunal issued a further
Partial Award dated 25 June 2002. This again whgsuto the review process in Article
V resulting in a Review Partial Award dated 17 Daber 2002.

28.For present purposes it is sufficient to note thatReview Partial Award upheld Diag
Human's claim that it had suffered loss by readahe1992 letter and decided that such
loss amounted to minimumamount of CZK 326,608,334 (approximately £11mhwite
interest due on this initial sum and any remaingss to be quantified in a Final Award if
not agreed. The initial sum was paid by the CzegpuRlic on or about 16 January 2003.

29.In the course of the present hearing, Mr Cox predithe court with a written summary
of what he described as the history of the CzegtuBle&c's representation in the
arbitration proceedings. It is unnecessary to sethe details. For present purposes, it is
sufficient to note that from the start of the amdtibn proceedings, various individuals
were specifically designated to represent the Cragublic in the arbitration
proceedings; that, in particular, on 6 November72@0e new Minister of Health (Dr
Tomas Julinek) confirmed in a letter to Mr Kalvd@aag Human's representative) that
the "exclusive representative” of the Czech Repuliéis the Office of Government
Representation in Property Affairs ("OGRPA"); ahdtton 18 January 2008, JUDr Jan
Herda (of OGRPA) was the Czech Republic's repratieat

30. Thereatfter, the arbitral tribunal issued its Awéddscribed as a "Final Award") dated 4
August 2008 which is the subject of these procegdin which it determined that the
Czech Republic was liable to pay Diag Human furthens as follows:

"(1) CZK 4,089,716,666.00 in damages;

(2) Interest of CZK 4,244,879,686.00 for the pefiain 1 July 1992 to 30 June
2007;

(3) Interest of CZK 1,287,877.00 per day startimgloJuly 2007 until payment;
(4) Interest on CZK 58,130,213.00 from 15 July 280the Czech National Bank

repo rate on 1 January and 1 July of each yeatterrespective half calendar
year thereafter plus 7% until payment.

31.The value of this Award is approximately £135m amthages and £140m in interest plus
further interest accruing daily.

32.In passing, | note that in both this Award andehdier awards, the arbitral tribunal
made significant criticisms of the Czech Republithwegard to its conduct in the



arbitration. In particular, Mr Cox drew my attentito references in these awards to (i)
what the tribunal referred to as asveért threat to the arbitratofsby the Czech
Republic; and (i) the fact that the Czech Repuéatiopted inconsistent positions,
repeatedly attempted to challenge the arbitrabifitthe dispute even though the question
had been decided by the Panel, improperly procevetence from a Parliamentary
Enquiry Commission; and procured police interfeeefithese criticisms are disputed at
least in part by the Czech Republic and are thgstibf certain evidence before the
court. However, in my view, they do not bear ontaimg that | have to decide in these
proceedings and | propose to say nothing more aheut. For its part, the Czech
Republic makes various criticisms of Diag Humapoisduct in relation to the
proceedings. In my view these criticisms are eguaiklevant to anything | have to
decide; and similarly | say nothing more about them

33.Following the publication of the Award, both theg€h Republic and Diag Human
sought to invoke the review process as set outticld V of the arbitration agreement.

The Czech Republic's application for review

34.For its part, the Government of the Czech Repyblimounced a Decree No 1068 dated
20 August 2008 which, amongst other things, pravidematerial part as follows:

"The Government:

I. Takes Notice of the proposal for further actionshi@ matter of the dispute for
compensation of damages between Diag Human SEhardzech Republic —
Ministry of health in relation to the issuance loétFinal Arbitration Award
contained in Part Ill of the document file no. 12478

II. Agrees with filing a request for the revision of thinal Arbitration Award
issued on 4 August 2008 in the Arbitration Procegdiad hoc concerning the
dispute on damages compensation between Diag H@fand the Czech
Republic — Ministry of Health, file no. Rsp 06/2003

[ll. Asks the Minister of Health to:
1. Prepare a request for the revision of the Final idgion Award

2. Appoint an arbiter in accordance with Article Vtbe Arbitration
Agreement executed between the contracting pathiesCzech Republic
— Ministry of Health, and Diag Human SE, pursuantte provisions of
Section 2 of Act no 216/1994 Coll., on ArbitratProceedings and
Execution of Arbitration Awards, as amended, ddi@dGeptember 1996

3. Arrange for the delivery of the request for theis@n of the Final
Arbitration Award to Diag Human SE, in cooperatiaith the Minister of
Foreign Affairs and the President of the Officehed Government
Representation in Property Affaifs.

This Decree was signed by the Prime Minister of@aech Republic. It is common
ground that this Decree is valid.



35. It is also common ground that shortly thereafteren or about 22 August 2008, four
separate letters were sent purportedly on behalfeo€zech Republic giving notice of its
application to review the Award in accordance wtticle V of the arbitration
agreement; that all these letters were duly reddbyeor on behalf of Diag Human within
the deadline stipulated in Article V; and that ebatter was on the letter heading of the
"Ministry of Health of the Czech Republic" and stghat the bottom of the page by Dr
Tomas Julinek, the Minister of Health, above typentding which reads (in translation):
"Czech Republic — Ministry of Health, MUDr Tomasdek, MBA, Ministet. In addition
to Dr Julinek’s signature on all four letters, thad the letters were also signed by Ing
Miloslav Vanek, the General (or Managing) DireaddlOGRPA immediately underneath
Mr Julinek's signature above typed wording whiddse(in translation):Czech Republic
— Office of the Government Representation in Prigp&ffairs, Ing Miloslav Vanek,
general directot. As | understand, neither the Ministry of Heatibr OGRPA are
themselves legal entities but are "part of theeStdotwithstanding such letters signed
by both the Minister and Ing Vanek, it is Diag Hurtsacase that neither had any
authority to sign such letters on behalf of the@zRepublic and that therefore these
letters were, in effect, a nullity.

36.With regard to the fourth letter, the position asrewhat more complicated. It is common
ground that this letter was again signed by theid¢n purportedly on behalf of the
Czech Republic in the same manner as the other létters and also by Dr Petr Posledni
who was an employee of OGRPA at the Prague OfficeNr Vanek's deputy. As
appears from the face of this letter, Dr Posledngsature appears immediately below
the Minister's signature and above the same typeding 'Czech Republic — Office of
the Government Representation in Property Affaing,Miloslav Vanek, general
director' and is immediately preceded by the two letterg."wvhich are (it is common
ground) equivalent to "p.p.". In essence, it isldgi Diag Human that even if Dr
Posledni had authority to sign the letter on bebithe Czech Republic, his signature is
properly to be regarded as a signature on behéatigo¥/anek who had no authority to
sign the letter. For these reasons, it is Diag Husn@ase that this letter too is a nullity.

37.As to Dr Posledni's signature, Mr Cox also relipsrua further point viz that when this
fourth letter was sent, it was accompanied by dhaisation letter dated 9 June 2006
signed by Ing Vanek which reads in translationcdiews:

"Authorization

I hereby authorize the following employee of thic®fof the Government
Representation in Property Affairs (hereinafterereéd to as the "Office")

JUDr. Petr Posledni, born on 15 June 1962 residm@abice 136, district of
Prague — East

First Deputy to the General Director of the Offiggho is in charge of the
management of activities pertaining to the Regidgbartment for Prague, to
act in terms of making legal acts on behalf of@zech Republic in matters
relating to the Office to the extent of all rigiggsanted to, and duties imposed on,
the General Director through Act No. 201/2002 Col,the Office of the



Government Representation in Property Affairs, el as by the Organizational
Rules of the Office as amended.

Further, | hereby authorize the above named peteact on behalf of the Office
in all cases where such acts bind the Office taetttent of the authorizations
granted by the General Director, as set out by@nganizational Rules of the
Office.

The above named person is authorized to deputizeddGeneral Director at the
time of his absence to the full extent pursuathéoOrganizational Rules.

The above named person is obliged to undersignrdents in such a manner
that, to the full name and designation of the fiomcof the General Director, he
shall attach his own surname and indicate that tis an behalf of the General
Director .."

38.Mr Crane accepts that that is indeed the authasis#tter that accompanied the letter
signed by Mr Posledni. However, the evidence befioeds that Dr Posledni had a
separate authorisation letter also dated 9 Jun@ 200 signed by Ing Vanek which reads
in translation as follows:

I hereby authorise the employee of the Office ®fGlbvernment representation in
Property Affairs, the attorney-at-law

JUDr. Petr Posledni, born 15 June 1962
Residing in Babice 136, district Prague-East

for all actions on behalf of the State in the prexdi@gs before Courts, arbitration
panels, administrative bodies and other authoritiethe cases, in which in
accordance with the Act no. 201/2002 Coll. on tlfiec® of the Government
Representation in Property Affairs, the State esented by the Office of the
Government Representation in Property Affairs.

39.1In passing, it should be noted that the first atiadion letter ("AL1") in effect purports
to give Dr Posledni authority to sign documentsehalf of Ing Vanek; whereas the
second authorisation letter ("AL2") gives Dr Posledhat has been referred to as an "all
actions" authority on behalf of the Czech Republic.

40. At first blush, it might seem curious (to say tkadt) that four separate letters were sent.
However, the explanation appears from paragraploRite statement of Dr Horacek:

"It must be stated that the situation associateti tie Arbitral Proceedings is
not usual in the Czech Republic and, as far as harare, it has not been

addressed in any other case in the practice ofaBd&RPA or of the Ministry of
Health. For this reason, | do not find the plurglaf legal opinions surprising.
Since the Defendant expected that the Claimantduoylto take advantage of



this situation and question the requests for revigd by the Defendant, it took a
precautionary measure. That is why there were fequests for the review, all
made on the same day but with some different sageat For reasons of
prudence, the requests were signed by (i) the Minef Health, (ii) the General
Director of the Office of OGRPA, and (iii) an emys#e OGRPA authorised by the
General Director to act for the State. All threeiaats presented in the
proceedings before this Court were thus respedtespite of that the Claimant
still tries to contend before this Court that thefBndant did not file effective
requests for review.

41.In summary, Mr Cox submitted that all four lettbesd been sent without the authority of
the Czech Republic and that they were all a nulitg ineffective to trigger the review
process under Article V of the arbitration agreetnkns convenient to refer to this as
the "authority point”.

42.1n passing, | should mention that the Czech Reputbiginally asserted that Diag Human
waived its right to take this authority point (iaricular by appointing its own review
arbitrator and thereafter participating in the esviprocess); but Mr Crane informed me
that this assertion was no longer being pursued aay no more about it.

Diag Human's application for review — and withdrdwa

43.For its part, shortly thereafter i.e. on 11 Septen#908, Diag Human also made its own
application to review the Award pursuant to Artief the arbitration agreement
although on 29 March 2010, this was subsequentithtinawn" by Diag Human. The
effect of such "withdrawal" (the "withdrawal poipttas hotly disputed by the parties. In
particular, Mr Cox submitted that the effect of swathdrawal was to bring the review
process automatically to an end. In contrast, Mm@rsubmitted that the review process
remained extant and would not come to an end tir@ireview tribunal published its own
further award or, at least, determined that thexeyprocess had come to an end; that
neither such event had occurred; and that regardiethe status of the Czech Republic's
own application for review, the effect was that #weard was still subject to "ordinary
recourse" and therefore not binding for that reason

Subsequent proceedings in the Czech Courts

44.The arbitrator originally appointed by Diag Humarthe review tribunal was a Mr Della
Ca. In the event, the third review arbitrator (Muz€l) was appointed by the Prague
District Court on 27 November 2008. Thereafter,dkielence before me shows a series
of protracted court proceedings over a number afs/@ the Czech Republic concerning
challenges to the constitution of the review tridwhich, even now, have not been
finally resolved. Those proceedings have involveriosis allegations (including
allegations of bias by Diag Human against the ooithe Czech Republic) which it is
unnecessary for me to consider in any detail. Fesegnt purposes it is sufficient to note
that Mr Della Ca resigned citing (according to Diigman) pressure exerted on him by
the Czech Republic; that although Diag Human sot@hgplace Mr Della Ca with a new



appointee (Mr Baumann), Diag Human says that treclCRepublic objected to such
appointment and "pushed" for the appointment ofréSbhwarz instead, which it
achieved; and that the result is that Diag Humandpgointed none of the three members
of the review tribunal. Diag Human says that tkiplainly unfair and in breach of all
norms of arbitration; and that, furthermore, it j@suine concerns about the
independence of the review tribunal. The Czech Bepdenies any improper conduct

on its part or that there is any justification firese complaints or concerns; and makes its
own complaints with regard to Diag Human's condiut¢he review process and what it
says have been unfounded allegations in the Czmatisdeading to the very substantial
delays which have occurred. However, such mattersat relevant to anything | have to
decide in these current proceedings.

45.1t is unnecessary to say anything more about thesteacted proceedings in the courts of
the Czech Republic save for one important poin¢daipon by Mr Crane viz that in the
course of its judgment when deciding to appoinéw arbitrator to the review tribunal,
the Municipal Court of Prague considered an argumaased by Diag Human that the
Award was alreadyiti legal force and enforceabll®ecause the review process had not
been validly triggered by the Czech Republic (th#harity point) and Diag Human had
withdrawn its own application for review (the witlagval point). In this context, the
Municipal Court stated (in translation) in matepalrt in its judgment as follows:

During the entire proceedings, [Diag Human] alstempted to argue that the
Final Arbitral Award was, in principle, in legal foe and enforceable and,
consequently, the given proceedings could not lmkdrel, in consequence, it was
not necessary to appoint another arbiter.

In contrast, the court was not and is not compete@issess whether or not the
arbitration proceedings have been terminated. Tina frbitral award was
rendered on 4 August 2008 and both parties delovévesach other an
application for review of the final arbitral awandithin a deadline of 30 days
and, at the same time, each appointed one arbititatthe review arbitration
tribunal. The Czech Republic appointed Doc JUDraviKindl and Diag Human
SE appointed Mr. Damiano Della Ca.

While the court considers it proven, based on théence taken, that Diag
Human SE withdrew its application for review of #ieal Arbitral Award on 30
March 2010, however, this can have no effect onejal force or enforceability
of the arbitral award. The court is of the opinithat only the review arbitration
tribunal can make a decision on the legal force antbrceability of the Final
Arbitral Award, where, in the case of Diag Human &Enay decide on
discontinuation of the review arbitration proceegnand, in the case of the
Office for the Government Representation in Propgitairs, the Prague Office,
it shall assess the timeliness of its applicatiod ahether it was lodged by a
legitimate entity; only then may it proceed witlaheg the case in rerh.



46.Thus, Mr Crane submitted that (i) this passagadsnsistent with any suggestion that the
Award is binding; (ii) on the contrary, the MuniaipCourt in effect held that the
authority point and the withdrawal point are batsues which are for the review tribunal
itself to determine as part of the review procasst (iii) the effect is that unless and until
such issues are determined by the review tribuselfj the Award is the subject of
"ordinary recourse" and therefore not binding asadter of the law of the Czech
Republic. As | understand, Diag Human's appealnsg#his decision was dismissed by
the High Court although this particular point was raised in the course of such appeal.
| also understand that a further appeal to the&@uprCourt is still pending in the Czech
Republic.

47.Meanwhile and pending such further decision ofShpreme Court, the position appears
to be that the review tribunal is properly consétlas a matter of Czech law. Although
not directly relevant, | should also note that Diifignan has sought to persuade the
review tribunal about the lack of validity of the€th Republic's applications for review
and indeed has sought to have this issue determamadpreliminary issue. However, the
review tribunal refused to determine this issua aseliminary issue.

Other enforcement proceedings

48. Although not directly relevant, it is noteworthyattDiag Human has not attempted to
initiate any enforcement proceedings in respeth@fAward in the Czech Republic.
However, it has made various attempts to enforeédthiard in other jurisdictions
including France, Luxembourg, the USA and Austdlimately, the attempts to enforce
in France and Austria have failed. The enforcerpemteedings in the USA and
Luxembourg are still ongoing. For present purposet)ing turns on such proceedings
apart from the judgment of the Supreme Court oftAaisielivered on 16 April 2013
which, as stated above, is relied upon by the CRaghublic as giving rise to an issue
estoppel to the effect that the Award is "not hirgdli By way of background, that
judgment was delivered in the context of enforcenpeoceedings initiated by Diag
Human to enforce the Award under the New York Cotioa against the Czech
Republic in Austria. The judgment dealt with a n@mbf issues that are not directly
relevant. For present purposes, the relevant paothe found in Section 3 of the
judgment of the Supreme Court which reads in malteart (in translation) as follows:

3.3 ... the issue when an arbitral award is bindimgspant to the New York
Convention is in the legal doctrine not by any nseimdisputable:

3.3.1 According to the prevalent opinion (CzerniclB/N/G/S, International

Civil Procedure Law, Art. V of the New York Coni@mtcomment 47 with other
evidence; other multiple evidence in Solomon, TihdiBg Nature of Arbitral
Awards 97, FN 7), the binding nature of an arbitaavard must be stipulated in
accordance with the law applied to the respectireeedure. According to this
procedure, the arbitral award is binding if it cotigs with all requirements to be
acknowledged as enforceable according to the natitaw.



3.3.2 The proponents of the autonomous interpiatatf the term "binding" hold
the opinion that it is only the admissibility ofpagal to an arbitration court of a
higher instance or to a national court includingetreview of facts and legal
issues (meant not in the sense of annulment, butpkete appeal™) which
excludes a link to the arbitral ward (evidence eh®sser, International Private
Arbitration, comment 786, FN 7). In doing so, tmegonents of the assumption
of an autonomous interpretation argue that interoa&l enforcement of arbitral
award may again depend on double exequatur if tumcy of origin of the
arbitral award links its binding nature to exequatu

3.4 A more detailed analysis of this issue is, M@nyeaunnecessary, because both
interpretation options lead to the same result:

3.4.1 In case of an autonomous interpretation eftdrm "binding", the arbitral
award is binding if a due appeal against it to abitration court of a higher
instance or to a national court with a detailed imv from the legal and factual
point of view cannot be lodged any more.

3.4.2 The same — which is acknowledged by the &nfpParty — results from the
applicable Czech Arbitration Procedure Act: Accarglito Sections 27 and 28 of
the Czech Arbitration Procedure Act quoted in &rd, an arbitral award which
is contested by any of the Contentious Partiesestjog review within the due
period is not enforceable if — like in the caseaamed — the Arbitration
Agreement provides for such review.

3.4.3 The arbitral award is thus formally bindingn{y) when all procedural acts
have been conducted in order for the arbitrationrtd@o be able to make a final
decision concluding the arbitration procedure. if appeal to an arbitration
court of the "second instance" is admissible witibitration procedure selected
by the Contractual Parties, the dispute has nonldewmlly decided according to
the system of dispute settlement which was selbgtdte Contractual Parties
and which is relevant for them. The lack of bindiagure can be obviously
deduced from Art. V of the Arbitration Agreemehan application for review is
not filed, "the finding (meaning: the arbitratiomvard) shall become legally
effective and the Contractual Parties shall be atdwily obliged to enforce it
within a period defined by arbitrators”. Herefrortearly arises the suspensive
effect of the submitted application for review.

The arbitration procedure of the first and highastiance represents a single
procedure aiming at the arbitration court issuinglecision which would
conclude the arbitration procedure altogether. Jasthe decision of the national
court which can still be challenged is not finat yrethat it may be repealed in a
national procedure by a higher instance, the decisf the "first instance court”
may be — also here — rejected or changed withirsyis¢em of dispute settlement
by arbitration courts.

Consequently, an arbitral award issued by a firsttance arbitration court can —
as long as it can be challenged by a higher arligra court — neither be enforced
nor rejected by a national court. Only when an agge the higher arbitration
court, especially due to expiration of period, & possible, the arbitral award of



the first instance becomes "formally legally effext(Solomon, The Binding
Nature of Arbitral Awards in International Privatrbitration, 390 to 392; also
Torggler, Code of Practice 265; Czernich in B/N/Gf&ernational Civil Law
Procedure, Art. V of the New York Convention, contg).

3.4.4 The fact that the application for review dbiral award, provided for in
the respective Arbitration Agreement, results lit@amplete” review of arbitral
award also in terms of facts, arises from the refee in Art. V of the Arbitration
Agreement to Art. 1l to IV of the Agreement (intgadar reference to Art. IV
which regulates the manner of adducing evidence).

3.4.5 Based on this, the indisputable facts, th#dtimthe period of 30 days an
application for review was filed on behalf of thblQated Party and the Supreme
Court of the Czech Republic stipulated a Czechtamumpetent to appoint the
third arbitrator, lead to the conclusion that thebéral award is not binding;

The fact whether the application for review filaddue time was submitted by a
representative of the Obligated Party authorizetel®shall be exclusively
decided by the higher arbitration court. The sarpplees to the issue whether the
possible lack of representation upon filing the laggtion for review underlies to
a corrective procedure.

Thus, as long as the higher arbitration court camee in due time does not reject
the application for review of the Obligated Party baving reviewed the facts of
the first instance arbitral award, the higher anaition court fully (or partially)
preserves it, the arbitration proceeding has nareoncluded and the arbitral
award is thus not binding yet.

3.5 An analysis of the comprehensive and variedh&sgion on the issue who was
competent to represent the Obligated Party indiline application for review is
therefore not necessary. This issue shall be ratleeified by the reviewing
arbitration court.

4. The decision of the appellate court shall thesbnfirmed: In view of lacking
enforceability of the arbitral award, the applicati for distraint was validly
rejected!

49.The effect of this judgment is dealt with in themweiss statement of Mr Hasberger, the
lawyer acting for the Czech Republic in the Austreaforcement proceedings. In
summary, his evidence is that this judgment deteechthat the Award had not yet
become "binding" on the parties within the mearohgrticle 1(e) of the New York
Convention; and that it was a decision on the m@fithat question binding on the
parties i.e. Diag Human and the Czech Republic.

50.Against that background, | deal with the main isswlich can conveniently be
considered under three main heads viz (i) isswmppst; (i) if there is no issue estoppel,
whether or not the Award is in fact "binding"; afiid partial enforcement.

Issue Estoppel



51.As stated above, Mr Crane submitted that the d&cisi the Supreme Court of Austria
created an issue estoppel in favour of the CzeguBlie that the Award was not
binding.

52.1In support of that submission, Mr Crane submittest since the decisions of the House
of Lords inCarl Zeiss Stiftung v Rayner & Keeler Ltd (NJ2967] 1 AC 853 and the
Sennar(No. 2)[1985] 1 WLR 490, it has been trite law that aigien of a foreign court
on an issue can give rise to an estopeelrem judicatanon that same issue in later
proceedings between the same parties (or theiilegjiprovided (i) the foreign court is
recognised under English private international ésna court of competent jurisdiction;
(ii) its decision on the issue is final and conalasand (iii) the decision was "on the
merits". As to the last of these requirements, var@ reminded me of the speeches of
Lords Brandon and Diplock ifhe Sennar (No. 2yhich, he submitted, cleared up any
confusion as regards the meaning, in this contéx,decision "on the merits". Rather:

"Looking at the matter negatively a decision on prhae alone is not a decision
on the merits. Looking at the matter positivelyegidion on the merits is a
decision which establishes certain facts as prawedbt in dispute; states what
are the relevant principles of law applicable takudacts; and expresses a
conclusion with regard to the effect of applyingg@ principles to the factual
situation concerned. If the expression "on the teers interpreted in this way, as
| am clearly of opinion that it should be, therendze no doubt whatever that the
decision of the Dutch Court of Appeal in the présase was a decision on the
merits for the purposes of the application of tbetdne of issue estoppé[Lord
Brandon @ p499 F|

And per Lord Diplock at 494 A/B

"It is often said that the final judgment of thedign court must be "on the
merits". The moral overtones which this expressamals to conjure up may make
it misleading. What it means in the context of judgts delivered by courts of
justice is that the court has held that it has ddiction to adjudicate upon an
issue raised in the cause of action to which thei@dar set of facts give rise;
and that its judgment on that cause of action is thvat cannot be varied, re-
opened or set aside by the court that delivered @ny other court of co-ordinate
Jurisdiction although it may be subject to app@shtcourt of higher

Jurisdiction®'

53.Mr Crane also referred me to the observations ofl Iiplock at p493H to the effect that
if the relevant conditions are made out, it is inenial that an English court would
regard the reasoning of the foreign court as opemiticism. Indeed, it is irrelevant that
an English court subsequently faced with the sasigei might take the view that the
decision of the foreign court was wrong either lo@ facts or as a matter of English law.
This proposition was affirmed by the Court of AppbiealThe Good Challengg2004] 1
Lloyd's Reps 67 a case in which the authoritiessene estoppel were reviewed and the
following principles set out:



"The authorities show that in order to establishigsue estoppel four conditions
must be satisfied, namely (1) that the judgment imigiven by a foreign court of
competent jurisdiction; (2) that the judgment musstinal and conclusive and on
the merits; (3) that there must be identity of petand (4) that there must be
identity of subject matter, which means that tiseesdecided by the foreign court
must be the same as that arising in the Englislcgedings: see, in particular
Carl Zeiss Stiftung v Rayner C Keeler Ltd (No 7] 1 AC 853 ("theCarl

Zeiss case), The Sennar (No 2) [1985] 1 WLR 4BDarke LJ @ para 50 of the
judgment]

And later, at paragraph 54:

"The authorities establish that there must be "hdoihtestation and a clear
decision” on the issue in question. That is madardh the speech of Lord
Wilberforce in the Carl Zeiss case and (as the @udigserved in paragraph 36)
was echoed by Lord Brandon in The Sennar (No 2).cBses also underline four
further important features of the approach of tlerts to issue estoppel, which |
will consider in turn. They are as follows:

i) Itis irrelevant that the English court may fotire view that the decision of the
foreign court was wrong either on the facts or avatter of English law.

i) The courts must be cautious before concludivag the foreign court made a
clear decision on the relevant issue because thegatures of the court may be
different and it may not be easy to determine tleeipe identity of the issues
being determined.

iii) The decision of the court must be necessaryt$adecision.

iv) The application of the principles of issue ggt@l is subject to the overriding
consideration that it must work justice and notstjce”

54.1 did not understand Mr Cox ultimately to disagvath any of the foregoing save that he
emphasised (rightly in my view) that consistentwtie observations of Lord Reid and
Lord Wilberforce inCarl Zeissat p918C and 967A-E respectively and Clarke LOha
Good Challengeat [54], special caution is required before a fgngudgment can be
held to give rise to an issue estoppel.

55.However, | should mention that Mr Cox originallyvathiced a very broad proposition
that in proceedings to enforce under the New Yaskv@ntion issue estoppel cannot
arise from decisions in other states on enforcertgelf. In particular, Mr Cox submitted
that this is because any decision made for thegsapof enforcement in those states are
ex hypothesnot for the purposes of enforcement in Englandlaahuse the tests may
differ even if described the same. In support @hssubmission, Mr Cox relied in
particular on a decision of a Spanish Couavan s.r.l. v. Leng d'Or, S&xequatur
No. 584/06, 11 June 2007 Juzgado de Primera Inatariastruccion [Court of First
Instance] No. 3 (reported in Yearbook of Commeragidditration 2010, Vol XXXV
(Kluwer 2010), pp.444-447). Thus, Mr Cox originaflybmitted that just as questions of
arbitrability and of public policy may be differemt different states, so too there may be



different tests applied as to the meaning of "bigtliand the meaning of an
"autonomous" approach. Further, Mr Cox submitted the New York Convention
contemplates an award creditor seeking to enfarcauiltiple jurisdictions and that
forum shopping is in fact a fundamental charadieredf the Convention regime. In that
context, he relied on the following passage in Bed& Hunter:

"11.26 Where, however, the successful party in airation is seeking to
enforce an award, the position is different. Thstfstep is to determine in which
country or countries enforcement is to be sougbtebch this decision, it is
necessary to locate the State or States in whietosing party has (or is likely to
have) assets available to meet the award. Thisllyscalls for careful (and
possibly difficult) investigative work. If enquisisuggest that assets are only
likely to be available in one State, the party ssglenforcement of the award has
no choice: for better or worse, he must seek erfosmt in that State. Where
there is a choice, the party seeking enforcemeaiblis to proceed in one or more
places as seems appropriate ...

11.30 If, as often happens in international comragassets are located in
different parts of the world, the party seekingoeoément of the award has a
choice of country in which to proceed—a chancead@um shopping', as it is
sometimes expressed. In looking for the appropfiaten, not merely the
location of assets but also the other factors algementioned (such as the
attitude of the local courts, the adherence oftdrget country to the New York
Convention, and so on) must be taken into accbunt.

56.In addition, Mr Cox submitted that the recent jucgnof the Court of Appeal in
Lombard Knight v Rainstorfi2014] EWCA 356 confirms that different outcomes in
different jurisdictions are to be expected. As Tiostn LJ said at [44]:I1t' may well be
that there is not absolute uniformity of approactitie Convention requirements. It
would perhaps be surprising if there weré ...

57.Accordingly, Mr Cox originally submitted that theraclusion must be that unless there
are some very specific circumstances, issue edtappenply not an argument that can
be run to prevent enforcement in England.

58. As formulated, | do not accept Mr Cox's broad psapon. Certainly, it is not supported
by any authority. In particular, the dictum of Tanslon LJ inKnight-Lombards
concerned with the limited question of "certificati in different jurisdictions. As such, it
is hardly surprising but, in my view, it does nese&t Mr Cox's broader proposition. Of
course, | agree that, as stated in Redfern & Huatey party seeking to enforce a New
York Convention award will almost certainly needctimsider very carefully the
appropriate forum; and, as part of that exerclse ctaimant will no doubt consider
various matters including the location of asséis dttitude of the local courts and the
adherence of the target country to the New Yorkv@ation. | also readily accept that
guestions of arbitrability and of public policy mag different in different states and that
a decision in a foreign court refusing to enforneaavard under the New York
Convention on public policy grounds of that stat# mot ordinarily give rise to an issue



estoppel in England. Indeed, that was the badiseoflecision of the Court of Appeal in
Yukos Capital v Rosneft Q2013] 1 WLR 1329.

59.However, in circumstances where a foreign courtdgscthat an award is not "binding”, |
see no reason in principle why that decision shaoldyive rise to an issue estoppel
between the parties provided, of course, that theraonditions referred to above apply.
In particular, provided that the issue is the same that the decision can properly be said
to be "on the merits”, it does not seem to mettafact that such decision was made in
the context of enforcement proceedings as oppasadyt other type of proceedings can,
of itself, be material. Indeed, that is consisteith the view expressed in the leading
textbook,Dicey, Morris & Collins,The Conflict of Laws, 18 Ed para 14-122 referring
to Owens Bank v Bracdd992] 2 AC 443 at pp470-F-472E aHduse of Spring
Gardens Ltd v Waitf1991] QB 241. It also seems implicit in the demmsdf the Court of
Appeal inYukos Capital v Rosnefh the event, | understood Mr Cox to concede thiat t
was indeed the case i.e. he accepted that theraaw&mson why issue estoppel may not,
in an appropriate case, arise from rulings mada foyeign court in the course of
enforcement proceedings including enforcement giogs under the New York
Convention.

60.However, Mr Cox maintained his position that naesgstoppel arises in the
circumstances of the present case. As to this pldirave already set out at some length
the relevant passage of the judgment of the Supfzonet of the Czech Republic and
summarised Mr Hasberger's evidence. Further, Mn€sabmitted in summary as
follows:

i) The decision that the Award is not binding oa frarties until the review proceedings
are determined, dismissed or abandoned was negesghfundamental to the Supreme
Court's decision not to enforce the Award.

i) The Supreme Court was applying the New York @mtion in particular, Article V
which took direct effect in Austrian law upon raté#tion of the treaty by the Republic of
Austria in 1961 and which made it obligatory to@oé the award unless the Czech
Republic proved that it had not become "binding".

iii) The reasoning of the Supreme Court was cleahis and other respects — it is to be
noted in particular that the Supreme Court idesdifa legal question as to whether
"binding”, as a term in an international treaty syp@ssessed of an autonomous meaning
or was to be interpreted in accordance with Austigav; but held that whichever
approach was followed, the result was the same.

iv) This was plainly a decision upon the meritgha question whether in the
circumstances which pertained then and pertainthewAward had become binding on
the parties.

v) Consistent with the authorities referred to agavhether this Court considers the
reasoning underlying that conclusion to be rightvowng is irrelevant. It is accordingly



no answer to a plea of estoppel to criticise th@silen of the Supreme Court of Austria
for concluding as it did without itself deciding ether under Czech law the submission
of the requests for review were properly authorisadd if not what the consequences
would be under Czech law. As the supervisory caafrthe seat have already observed,
this is an issue for the review tribunal to deternin the course of the review
proceedings. Correctly or not, the Supreme Courtlemled that the Award was not yet
binding upon the parties. That is precisely thestjoa in issue on this application.

vi) As to whether the estoppel works justice irsttase, the argument is all one way.
There is current unanimity amongst the courts afNerk Convention states which
have adjudicated the matter that the Award is wreefble. Uniformity of approach is
highly desirable in applying an international contien of this nature. Moreover, it is
inescapable that Diag Human would long since hdained an award from the review
tribunal had it accepted the appointment of thedthrbitrator by the supervisory courts
of the seat and simply got on with it. The Czeclpitic is a member of the European
Union and a modern democracy — all suggestionsafffractice by Mr Kalvoda in his
various witness statements are strenuously refatdte evidence of Mr Horacek and are
utterly irrelevant.

61.In the event, Mr Cox accepted that the decisiothefSupreme Court was "on the
merits". However, the main thrust of his submissi@s that no issue estoppel arises in
the present case because the issue determined Byfneme Court of Austria was
different from the issue presently before this taurparticular, he submitted that the
Supreme Court did not decide the essential questioch he submitted this court must
decide in the context of s103(2)(f) of the 1996 Wetwhether there is in fact a valid
review in process as contemplated by Article Vhaf &rbitration agreement. In summary,
the nub of Mr Cox's submission was that by virtlithe authority point and/or the
withdrawal point, there is in fact no valid reviéwprocess — a point which the Supreme
Court failed to consider at all; that such consatien is essential as a matter of English
law to a determination as to whether the Awardnsling under s103(2)(f) of the 1996
Act; and that therefore the decision of the Supr@uert says nothing about the issue
which arises in the context of these present Eimglisceedings.

62.1 do not accept that submission. There is no dthditDiag Human's argument that there
was_in fact no valid review in process and thatAard was therefore binding for that
reason was raised before the Supreme Court —raderstood Mr Cox accepted.
However, that argument was, in effect, rejectedhieySupreme Court. In any event and
bearing fully in mind the importance of cautionmterpreting any judgment of a foreign
court, there is no doubt, in my view, that the esaatually determined by the Supreme
Court was that the Award was not binding. It ietthat that decision was reached in the
context of enforcement proceedings brought pursteatite Convention which is, as |
understand, in effect directly enforceable in Aiastvhereas the present enforcement
proceedings are brought pursuant to s103 of thé 2¢® However, in my view, that is a
distinction without a difference given the backgrduo that statutory provision and the
fact that its purpose is to give statutory effecthis jurisdiction to the Convention; and |
did not understand Mr Cox to suggest otherwisenyrjudgment, that is sufficient to



give rise to an issue estoppel to such effectheAward is not binding. As submitted by
Mr Crane, Mr Cox's complaint is in truth that trecsion of the Supreme Court is wrong
as a matter of English law if not as a matter o§tan law; but as stated above, it is
irrelevant whether this court might consider suehision was wrong on the facts or as a
matter of English law. For the avoidance of doably overriding consideration that the
application of the principles of issue estoppel twusrk justice rather than injustice does
not, in my view, lead to any different consideratio

63. My conclusion on issue estoppel is determinativehisf application in favour of the
Czech Republic. However, in case | am wrong, | gacoconsider the further issues on
the basis that there is no issue estoppel.

Is the Award binding ?

64. For the reasons already stated, it is my conclusianif the Award is the subject of
"ordinary recourse", it is not binding for the pages of s103(2)(f) of the 1996 Act. The
guestion remains as to how this court should ambrtizat issue.

65. Mr Crane submitted that irrespective of any questibissue estoppel, this court should,
in effect, adopt the same approach as that addyytélae Supreme Court of Austria ie by
asking itself whether there is a process of orgimacourse currently pending. Although
that is not the precise wording referred to bySla@reme Court, nevertheless Mr Crane
submitted that this was the test essentially adbpyethat Supreme Court when it
referred to there being a "complete appeal” antbanplete review of the arbitral award"
in paragraphs 3.3.2 and 3.4.4 of its Judgment.

66.1n essence, Mr Cox submitted that this was, asteemaf English law, the wrong
approach given that his case was that there wasvi@ny actually pending because (i)
the effect of the authority point was that the GzBepublic had not properly triggered
the review process and (ii) Diag Human had withdré® own application for review. In
such circumstances, Mr Cox submitted that in cargid whether or not the Award is
binding, it is necessary for this court to deterenior itself whether or not the authority
point and/or the withdrawal point are valid as atereof Czech law. Further, he
submitted that this issue had to be determinelisstage on the ordinary civil standard
i.e. balance of probability; that there was no tjoesof adopting any other test (e.qg.
"good arguable case") or otherwise adjourning glu@stion pending, for example, a
determination of the courts of the Czech Republithe review tribunal itself on these
issues; and that although the latter course migladpropriate pursuant to s103(5) of the
1996 Act in circumstances where there is an apphicdo set aside or to suspend an
award, the 1996 Act does not permit the court jowd the enforcement proceedings if
there is a dispute as to whether the award is moti®inding even where there are
pending proceedings elsewhere to determine thag.ids other words, it was Mr Cox's
submission that this court must decide that issigeeveay or another at least as a matter of
English law.



67.As formulated, | do not accept that submissioreast in the circumstances of the present
case. As submitted by Mr Crane, it seems to metligaiMunicipal Court of Prague has
determined that both the authority point and thiagvawal point are to be resolved by
the review tribunal itself; that therefore the Adids properly described as being subject
to a process of "ordinary recourse"; and thatitat reason, the Award is not binding for
the purposes of s103(2)(f) of the 1996 Act. In new the decision of the Municipal
Court constitutes an issue estoppel to such effbath is binding on the parties; and it is
trite law that in the ordinary course, any issue@sel is unaffected by any pending
appeal.

68. At one stage of the argument, | understood thaCbk conceded that the review tribunal
had the jurisdiction to determine both the autlygsibint and the withdrawal point and
would do so as part of the review process. Howardhe event, Mr Cox clarified the
position of Diag Human i.e. that the review triblihas no jurisdiction to determine the
withdrawal point. In that context, he drew my atiem to paragraphs 70-71 of the report
of Professor Zoulik and paragraphs 313-323 of épent of Professor Belohlavek. |
acknowledge that this argument is not entirelyightforward. However, even if there is
no issue estoppel, it seems to me that contrattyet@iews of Professor Zoulik and
Professor Belohlavek, the decision of the Municipaurt supports the conclusion, on a
balance of probability, that as a matter of the tdwthe Czech Republic, both the
authority point and the withdrawal point are todstermined by the review tribunal
itself; and that such conclusion is consistent wh#hgeneral principle that a tribunal in
an international commercial arbitration has the @otw consider its own jurisdiction:
see, for examplBallah per Lord Collins at [84].

69. Notwithstanding, Mr Cox advanced a further argunierhis context viz even if the
review tribunal did have jurisdiction to determthe authority point and the withdrawal
point, nevertheless it does not follow that it Hasexclusive power to determine its own
jurisdiction, a point which Lord Collins himself mi@ inDallah [84]. However, even
accepting that submission formulated in that waglpes not seem to me to assist Mr Cox
in the present context which is concerned withghestion whether or not the Award is
binding. In other words, if it is right as a mateérCzech law that the review tribunal has
jurisdiction to decide the authority point and thi¢hdrawal point then it seems to me
that it must necessatrily follow that the Awardidbgct to "ordinary recourse™ and
therefore not binding.

70.1f I am right as to the proper approach under s2)jB(of the 1996 Act and my
conclusion as stated above, that is a further affetient reason to uphold the present
application in favour of the Czech Republic.

71.However, if | am wrong, | turn to consider Mr Cofsther submission that by virtue of
the authority point and the withdrawal point, tegiew process has not been triggered or
has come to an end and that the Award is theréiodng. | approach these issues with
some diffidence not only because they depend umitetaled consideration of the law of
the Czech Republic of which | have no personal digeebut also because | am very
conscious that every tribunal that has so far haeed with these issues has shied away



from attempting to resolve them one way or anothas well as also for a number of
other specific reasons.

72.First, it is extremely regrettable that the poiatised in this context by reference to the
law of the Czech Republic were never the subjeeingfproper pleading. The
explanation for this omission probably lies in fbem in which the application comes
before the court although it seems to me thatishésmatter which could and should have
been raised and addressed at an earlier stage pfdabeedings. The result is, in my
view, most unsatisfactory. Both parties have semesg lengthy reports from experts on
the law of the Czech Republic extending (with exBjlto many hundreds of pages viz
Diag Human served reports from Professor JUDr iBektZoulik CSc (who sadly
passed away after service of his report) and Psofd3r et Mgr Ing Alexander
Belohlavek Dr.h.c and the Czech Republic servedrtegrom JUDr Ales Gerloch Csc
and Professor JUDr Vladimir Balas CSc. All thessividuals have very impressive cvs
and are plainly eminent lawyers in the Czech Rapubhere is no doubt that such
reports must have taken a large amount of timeeffiodt to prepare and contain much
learning; and | would like to extend my thankshede experts for the assistance which
they have provided. However, as appears belowggbkential issues boil down to a
number of discrete points; and although theseddregurse, important, | am sure that
they could have been addressed much more succtodthg benefit of both parties — and
the court — if the parties had each served a pippkraded statement of case.

73.Second, although the experts have provided extenwilten reports, their native
language is Czech not English and it is sometinm¢gasy to follow the meaning of the
text.

74.Third, the subject matter involves matters of Iqualcedure before the courts of the
Czech Courts which is not familiar territory to Bnglish lawyer.

75.Fourth, there is a number of major points on wiiehexperts expressed fundamentally
different views based on broad assertions by orah@r expert (or both) the foundation
for which was at least sometimes difficult to discer otherwise to justify on any
rational basis at least from the perspective dEaglish lawyer.

76. Fifth, although it was originally intended that teevould be oral evidence from
Professor Belohlavek and Professor Balas, | wasnméd on the first day of the hearing
that Professor Belohlavek had fallen ill and wasghle to give oral evidence. In the
event, the parties agreed to proceed without ¢pdimy oral evidence. In order to avoid
an adjournment, that was no doubt entirely sensiidevever, the result was there was
no oral evidence as to the law of the Czech Repuwaloid, in particular, no cross-
examination of the material in the reports of gall experts which would, | think, have
been particularly useful in the present case. Behigl as it may, | would like to repeat
my thanks to the experts and, in particular, toJbiat Statement prepared by Professor
Belohlavek and Professor Balas which | found mepfal in identifying the relevant
issues.



77.Turning then to a consideration of the law of tree¢h Republic, | am bound to say that |
was and remain somewhat confused as to Mr CoxMmisslons in this regard. |
originally understood him to accept that the Miaersind Ing Vanek each had the
necessary actual authority individually to sign &amgubmit the applications for review
on behalf of the Czech Republic pursuant to Arti¢lef the arbitration agreement save
to the extent that such authority was otherwiseveout” or removed; and that such
general actual authority derived in both cases fs@mf the Representation of the State
Act and, so far as the Minister is concerned, &alully from the specific Decree dated
20 August 2008 which | have already quoted abowsvéver, following circulation of
this judgment in draft, he informed me that thiswat the case and clarified Diag
Human's position as follows. As to the MinisteraPHuman's submission was that the
Ministry may act for the State or in some caseOfRPA may act for the State (not
both, and the latter only in some cases). The Minis permitted to act for the Ministry
where permitted by the Act on State Property aatlitimy be not at all. The carve out is
that in certain cases OGRPA must act. This was awase. Also, Diag Human did not
accept that the Decree gave the Minister a geaethbrity. As for Ing Vanek, Diag
Human's position was that he was authorised torabehalf of OGRPA, but not to act
on behalf of the State before courts or arbitratiodies which included making a request
pursuant to Article V.

78.1n this context, Mr Cox relied, in particular, oaw 201/2002 ("Law 201") which
established the OGRPA and provided (in translatiomyaterial part as follows:

"Act 201/2002....
On the Office of the Government Representatiorrap&ty Affairs

PART ONE

CHAPTER Il
EXCLUSIVE JURISDICTION OF THE OFFICE
Sec. 2

() In cases and subject to the conditions stipulatethis Act, the Office shall
represent the State in proceedings before courtsifration Bodies,
administrative authorities, and other bodies in taet concerning the state's
property (hereinafter referred to as "property”)time stead of the organisational
units 2) authorised to manage that Property purddara special legal regulation
3) (hereinafter referred to as "Relevant Organisatl Units").

(2) When representing the State pursuant to paragraphshall act on behalf of
the State. Its actions shall include all proceduesks that could be executed in
the proceedings by the Relevant Organisational Paisuant to a special legal
regulation.

Sec. 3



(1) The Office shall act (Sec 2) in the following pred&gs...

(b) Before...arbitration bodies, in matters concegnfimancial
performance in excess of CZK 50,000,000 and in @ncial matters of
CZK 250,000,000.

PART TWO

ORGANISATION AND MANAGEMENT OF THE OFFICE AND THRABE
EMPLOYEES WORKING AT THE OFFICE

Sec. 14

(1) The Office shall carry out its activities (...) thghuits regional offices
operating at the seats of the regional courts anthe City of Prague, for the
territorial districts of the regional courts andrfthe territory of the City of
Prague. The regional offices shall also performenttasks pursuant to this Act
[Sec 1(2)(c)].

(2) When a regional office carries out the activitiéshe Office or performs
other tasks pursuant to this Act (paragraph 1), hegling address shall always
be the address of that regional office.

(3) The Office is led by its Director General, who ppainted and recalled from
his position by the Minister of Finance; the DirectGGeneral discharges his
function within an employment relationship.

Sec. 16

() Only natural persons may be employees of the (ffieesinafter referred to
as "Office Employees") who possess integrity, @&reenis of the Czech Republic,
and possess full capacity to engage in legal adts. condition as to integrity
cannot be met by a person who has been finallyicmavof an intentional crime
and whose sentence was not expunged.

(2) A qualification requirement for an Office Employeko is to engage in
activities stated in the provisions of Sec. 3,,4,®, 11, 13, 13a, 13b, and 13d, or
who is to engage in a similar activity while exacgtother tasks of the Office
(Sec. 18, 19), is tertiary education obtained imasters programme in the field

of law at a tertiary educational institution in ti&zech Republic, and at least
three years of experience in the field of the etquktype of work following the
completion of the prescribed education.

PART THREE
COMMON PROVISIONS

Sec. 21



(1) If the Office commences acting in proceedings @msto Sec. 3 and 4 or
pursuant to Sec. 6 and 7, where the proceedingsleeady under way, the
outcomes of such proceedings obtained up to that pball stand and the effects
of any procedural steps made up to that point staily. The same shall apply if
the Office stops acting in such a capacity duringcpedings, in cases stipulated
by this Act (Sec. 23(4) and (5)).

(2) If the Office commences acting in proceedings @msto Sec. 3 and 4 or
pursuant to Sec. 6 and 7, it shall act in that aapeuntil the proceedings are
completed with final effect, including any extraioaty appeal proceedings,
unless otherwise stipulated below (Sec. 23(4) a&hd (

(3) When the Office acts pursuant to Sec. 3 and 4 arglpnt to Sec. 6 and 7,
any and all procedural steps made by the Relevaga@sational Unit in the
proceedings shall be void. Any legal acts effebiethe organisational unit
outside of the proceedings in the periods specdlsalve that contravene the steps
taken by the Office in the proceedings, shall bd.Vo

79.1In addition, Mr Cox relied upon certain provisiaststhe Civil Procedure Code of the
Czech Republic ("CPC") as well as a CommentaryherGQPC (the "Commentary").

80.The CPC provides (in translation) in material @artfollows:

"CHAPTER THREE
Taking part in the proceedings
Participants in the proceedings
Section 21
(1) The following may act on behalf of a legal entity:

a) its statutory body; if the statutory body corsps more natural persons
then the legal entity is represented by its chammamember authorised
thereto ...

(5) Everyone acting on behalf of a legal entity mushadestrate its entitlement
thereto. Only one person is authorised to act dmalfeof a legal entity in the
same matter.

Section 21a
(1) The State is represented before the court by tlenimg:

a) Office of the Government Representation in Pityp&ffairs set out by a
special legal regulation,

b) branch of the State applicable according to acsal legal regulation in other
cases.



(2) If the Office of the Government RepresentationropBrty Affairs is party to
the proceedings on behalf of the state, an emplmgistered with the Office of
the Government Representation in Property Affaitghorised by its Managing
Director, shall act on behalf of the State befdre tourt.

(3) If a branch of the State applicable according tepecial legal regulation is a
participant in the proceedings on behalf of thaestéhe head of the organisation
branch of the State or an employee working with tiiianother organisation
branch of the State authorised by the manager sttalbn behalf of the State
before the court.

(4) Provisions of Section 21 Subsection 4 and 5 shplyaaccordingly:
81.The Commentary provides (in translation) in mateyat as follows:

"Persons Acting on Behalf of the State

If the Office for Government Representation in Rrdp Affairs (...) is called

upon to represent the state in court proceedirgs,self-evident that the state's
procedural rights can be exercised, and its procabduties discharged, only by
individuals (natural persons). Section 21a(2) si@bes that acts on behalf of the
state in court proceedings shall be performed bgiaployee of the Office who
was authorised to do so by the General DirectahefOffice. The General
Director himself or herself is not entitled to ast behalf of the state in court
proceedings; this means, inter alia, that he or shest not attend hearings as a
person acting on behalf of the state, or lodge jglegdings on behalf of the state.
The reason is that the law limits the General Diogs powers in civil court
proceedings to the granting of the authorisatidpigating which employee of the
Office will act on behalf of the state in a parfemudispute or any other legal
matter.

Neither the manager of the state's organisatior, unar the employees authorised
by him or her or the employees authorised to adbemalf of the state by the
General Director of the Office for Government Reygrgtation in Property

Affairs, are representatives (agents) of the stdthin the meaning of Section 24
et seq. Acts performed by these individuals reprtessets of the state and
documents addressed to the state are served @ithttre respective organisation
unit (its data box, or the address of its registeodfice), or on the Office (its data
box, or the address of the competent regional depamt of the Office), not on the
individuals themselves; their names and surnamesat mentioned in the
written copy of the judgment or resolution (cf. t8et157(1) and Section 169(1)).
Costs incurred by these individuals during the extings are costs incurred by
the party to the proceedings (the stdté@mphasis added)

82.Much of the expert evidence was directed at thpesend effect of these provisions of
Law 201, the CPC and the Commentary. In essendeaedying upon the evidence of
Professor Belohlavek, Mr Cox submitted as follows:



i) All these provisions applied to arbitration peecings generally including the
arbitration proceedings in the present case. Hiiswed from the express terms of s2 of
Law 201 and an explanatory memorandum to that laad; so far as the CPC was
concerned, from s30 of the CAA which (in translajiprovides: Unless otherwise
stated herein, the arbitrators shall apply the psbons of the [CPC] to proceedings
pending before them as appropriatéurther, he relied on a decision of the Supreme
Court of the Czech Republic: 32 Cdo 4997/2008.

i) So far as the present case is concerned, thagions gave rise to four main "rules”
viz:

a) The OGRPA shall act in proceedings includingtextion. Depending on the
financial amount, this is mandatory in certain saseluding the present case: see
s3 of Law 201.

b) Where the OGRPA acts, its acts are those ddttite i.e. the Czech Republic:
see s2 of Law 201.

c) Where the OGRPA acts, it does so exclusivelguipport of such "rule”, Mr
Cox emphasised three sub-points viz.

i) If the OGRPA acts, then any acts of the "Relév@rganisational Unit"
are void: see s21(3) of Law 201.

i) Where the OGRPA comes on the scene and begiasttafter the
organisational unit then the previous acts of ttgaoisational unit still
stand: see s21(1) of Law 201.

iii) The exclusive jurisdiction of the OGRPA is domed by the heading
to s2 of Law 201 — "Exclusive Jurisdiction of th&ice".

d) Where the OGRPA acts, it must act by an employethis context, Mr Cox
emphasised two sub-points by reference to s16 wf2@il and s21a(2) and (4) of
the CPC viz (i) there can only be one employeagtome time; and (ii) the
employee must be authorised by the General (Maggag@iimector and properly
qualified.

83. As to these submissions, there was an importaeshiold debate between the experts as
to whether Law 201 and the CPC strictly appliedraitrations at all. Contrary to the
view expressed by Professor Belohlavek as sumnabaiseve, Professor Balas' evidence
was that they did not apply to arbitration "stgtthnd that Professor Belohlavek's
interpretation was "entirely formalistic" and natreect. Given the express terms of s2 of
Law 201 which refers expressly to "Arbitration Besll, | find it difficult to accept
Professor Balas' evidence in this respect withreeggaLaw 201 although | agree that the
wording of s30 of the CAA supports Professor Balash to some extent at least with
regard to the CPC. A further point raised by Prede8alas and expanded somewhat by
Mr Crane was, in effect, that once the originaitaabtribunal published the Award, the
original tribunal becamiunctus officiowith the result that it ceased to exist and that
there were then no extant proceedings in existenedich either Law 201 or the CPC
could apply. In effect, there was, he submitteldigéus until the review process under



Article V of the arbitration agreement was in easte. | recognise that this point
(referred to by the parties as the "gap" point)daertain attraction. Mr Crane submitted
that it derived support from certain comments leydppellate court in the Czech
Republic in relation to what he said was a sinaint as appears (in translation) from
the following passage taken from the judgment efSapreme Court given on 14
October 2010:

"The appellate court first addressed the procedotaéctions of Diag Human
SE. It reached the conclusion that although thecgedlings regarding the
appointment of an arbiter according to Section &aggraph 1 of the AAP were
separate proceedings, they were nonetheless clidely (sic) to the particular
arbitration proceedings. Therefore, it is essentalthe state to be represented
by the same organizational unit as in the arbitwatproceedings, meaning the
unit whose employees have become familiar witlcdlnese and contents of the
arbitration proceedings. Based on the constant touerpretation of the
provisions of Section 21a of the Rules of Civil €&uocedure regarding the
conduct of the state, it was determined duringpiteeeedings that for the Office
should appear before the court on the state's ehstiead of the organizational
unit of the state with authority according to Aa.\t19/2000, and the court, as
soon as this situation becomes apparent, shoulthbeggotiating with the Office,
with the hitherto results of the proceedings areléffects of procedural acts
carried out so far by the respective organizatiorehaining preserved. The
appellate court therefore continued to negotiatthvhe Office on the side of the
plaintiff. However, the proposal for the appointrhehthe arbiter by the court
was filed procedurally by a competent entity, whech party to the proceedings
(the Czech Republi€)(emphasis added)

84.However, | do not consider that Mr Crane derivesimuf any support from this passage;
and, on balance, it seems to me that Mr Cox proldads the better of the argument with
regard to the "gap" point on the basis that theemeyprocess is properly regarded as
forming part of a single set of proceedings.

85.1n any event, | am persuaded by what | understar the main thrust of Professor
Balas' evidence to the effect that both Law 201thedCPC are essentially irrelevant
with regard to the question of who may have thelistg authority to make an
application such as the application for review unigicle V of the arbitration
agreement. In reaching that conclusion, | acknogédatiat | have had some difficulty in
understanding certain parts of Professor Baladiegne in this context - in particular his
discussion of the so-called "principle of enumeenature of public-law pretentions".
However, to my mind, the main thrust of his evideappears most clearly from
paragraphs 2-4 of his supplementary report wherefees in particular to Law 201 and
the CPC and, in that context, emphasises (in papad2) that the interpretation of these
provisions .. should not merely be semantic but also contextudlteleological i.e.
bearing in mind the object and purpose of the Attn.particular, after referring
specifically to s2 of Law 201, Professor Balasestat



"Under these provisions my view is that the autlatios vested to the OGRPA
can be interpreted as the authority to serve tla¢eSh a similar way as Attorneys
at Law acting on behalf of their clients based dhaaver of attorney serve their
clients in court proceedings or in arbitrationswbuld be absurd for the court or
arbitrator not to accept the request for a revieled by the client if the attorney
did not file the request on her/his/its behalf ...

86.1 also accept what is stated by Professor Balasiiagraph 9 of his supplemental report
viz that "... that the request [ie. the application for reviemés filed validly by the State
represented by the top-level governmental offi@alesenting quite undisputedly the
Czech Republic as the party to the dispute ...

87.For these reasons and, in particular, having retgattoe terms of the Decree dated 20
August 2008, it is my conclusion that the Minidted the necessary authority to sign the
letters and make the application for review undeiche V of the arbitration agreement;
that such authority was not otherwise "carved outemoved as alleged by Diag
Human; that the review process was validly trigddyg the Minister; and that, on this
basis, the Award is subject to "ordinary recoussd not binding.

88.1f this conclusion is right, it is unnecessary tmsider the authority of Ing Vanek or Dr
Posledni. However, if | am wrong about the autlyasitthe Minister, it would be my
conclusion that the application for review was diglitriggered by Ing Vanek. As already
stated, Mr Cox’'s main objection to Ing Vanek ig tdthough he was an employee of
OGRPA, he did not have the authority himself ta™an behalf of the Czech Republic
and did not have the necessary legal qualificatiord® so. In effect, Mr Cox submitted,
Ing Vanek's authority was limited to the appointingnanother individual with the
necessary legal qualifications to make the appingor review. In this context, Mr Cox
relied in particular on the Commentary and s16ak201. However, as submitted by
Mr Crane, it seems to me that consistent with theesce of Professor Balas, these
provisions are primarily concerned with rights epresentation before a court or (let it be
assumed) an arbitration body rather than the cqurebere as to who has authority to
serve an application for review as in the presasécin any event, | am not persuaded
that these provisions have the effect under Czaettd "carve out" or remove the
general authority vested in Ing Vanek to make sajlication.

89.1f this conclusion is right, it is unnecessary tmsider the authority of Dr Posledni.
However, if | am wrong about the authority of thénlter or Ing Vanek, it would be my
conclusion that the application for review was diglitriggered by the fourth letter signed
by Dr Posledni for the following reasons. Theraasdispute that even if Ing Vanek had
no authority himself to sign the application fovieav on behalf of the Czech Republic,
he had at the very least authority to authoris¢reremployee of OGRPA to sign
provided that employee had the necessary legaifigatibns. There is also no dispute
that Dr Posledni was an employee of OGRPA and haaécessary legal qualifications
to sign the application on behalf of the Czech RdéipuAs | understood Mr Cox's
submissions, they focussed on two main objectiang \vthe fact that Dr Posledni signed
his name "v.z." (i.e. pp) Ing Vanek who (on thiswasption) had no relevant authority;



and (ii) the fact that the fourth letter was accampd by AL1 which was only a limited
authority to sign on behalf of Ing Vanek who (oistassumption again) had no relevant
authority to sign himself. For the purposes of stage of the argument, | am prepared to
assume in favour of Mr Cox that Ing Vanek had rewant authority to sign himself.
However, | am not persuaded that Dr Posledni'sasige is therefore to be regarded as a
nullity. In my view, the fact that Dr Posledni seghhis name "v.z." is explicable simply
because of the typed wording of the letter immediydbelow his signature referring to

Ing Vanek. It seems to be totally unreal to suppgbaeDr Posledni was prefacing his
signature with "v.z." to indicate that he was smgnot on behalf of OGRPA or the
Czech Republic but on behalf of Ing Vanek who hadetevant authority to act and that
therefore such signature was, and was intended,ta bomplete nullity. Equally, the fact
that the fourth letter was accompanied by AL1 dugsseem to me fatal. In my view,
even if Dr Posledni is to be taken as having sighedourth letter pursuant to AL1

rather than AL2, it seems to me sufficient to gdrePosledni the necessary authority to
act on behalf of OGRPA (and thereby in relevanpees the Czech Republic) even if (on
this assumption) Ing Vanek did not himself haveréievant authority to act on behalf of
OGRPA or the Czech Republic.

90. Following circulation of this judgment in draft, M@ox indicated that | had failed to
record an important point referred to in Diag Huteaubmissions viz that there was no
evidence of Dr Posledni being "designated"” to dispute — rather the evidence was that
it was JUDr Jan Herda who was "designated”. Theoreéor this omission was that | had
not understood that this was a discrete pointhaeds it may, given the terms of AL1
(or AL2) and the terms in which Dr Posledni sigtiee fourth letter, | do not consider
that this point is such as to alter my conclusiseset out in the previous paragraph.

91.Thus, it is my conclusion that the applicationfeview under Article V of the arbitration
agreement was validly triggered on behalf of thedbzRepublic by the signature and
service of one or more of the four letters dated@gust 2008; that the Award is
therefore the subject of "ordinary recourse” andhireding for that reason.

Ratihabition ?

92.Even if this conclusion is wrong, Mr Crane had dtfar arrow to his bow. In particular,
he submitted that the original application for eavias contained in one or more of the
four letters has been retrospectively remedieditiyievof a process referred to in Czech
law as "ratihabition". In that context, Mr Crandied in particular on paragraphs 24-27
of Professor Balas' supplementary report as watkdsin Czech cases to the effect that
where the wrong organisational entity does somgthis-a-vis the court, this is not a
matter of "substantive legitimacy"; and in appraggicircumstances this can and will be
remedied with retrospective effect by the courlftsAgain, there was much evidence
from the legal experts on this topic, althoughrtiegn point at issue was relatively
narrow.

93.In particular, Mr Cox accepted the general conocépatihabition. However, he
submitted that the Czech cases relied upon by Mn€were distinguishable; that the



principle of ratihabition was limited to the sitigat where an organisational unit had not
initially been authorised to act; and that this wasthe situation here because on 22
August 2008, the OGRPA was the entity authoriseattan behalf of the Czech
Republic in respect of the proceedings in questitmCrane fairly accepted that the
Czech cases were factually different; and it waddm that the point raised by Mr Cox
has not been specifically addressed by the Czaatiscd o that extent, it is an open
guestion as a matter of Czech law. However, | ltiffieulty in seeing why, as a matter
of principle, ratihabition should not apply in sudhcumstances and Mr Cox was unable
to suggest any rational reason why it should nptya®n this basis, | would be inclined
to accept Mr Crane's submission that if (contrargny previous conclusion) the
applications for review were made by the wrong oiggional unit, then such deficiency
did not vitiate the triggering of the review prosdmit can be cured retrospectively and is
ultimately a matter for the review tribunal. Insoés may be necessary, | would therefore
conclude that the Award was the subject of "ordiracourse" and not binding for this
reason.

The withdrawal point

94.Given my earlier conclusions, it is unnecessamyeti@rmine this point and | propose to
say nothing more about it.

Partial enforcement

95. Although this was a new point raised very shortijoloe the hearing, it was advanced
most persuasively by Mr Cox. In particular, he siited that even if | concluded that the
Award was not binding nevertheless it was "indigplg" that the Czech Republic was
obliged to pay interest to Diag Human on the cépiten awarded to it of CZK
326,608,334 in the original Review Partial Awarthast 12 years ago in June 2002.
According to a schedule produced by Mr Cox, theredt due was on a conservative
basis CZK 201,687,443 (approximately £6 millionhwus, Mr Cox submitted that this
court can and should permit the Award to be enfibtoghis extent.

96.As to the law, Mr Cox submitted that even if an edvaannot be enforced in full, such
part of the award in respect of which there isewalistic or credible challenge can still be
enforced; and that in those circumstances thete jastification for keeping the claimant
out of sums to which he is clearly entitled inchglian award of interest. In support of
that submission, Mr Cox relied upon Merk#rbitration Law, para 19.7.1, andPCO
(Nigeria) Ltd v Nigerian National Petroleum Corpdi@n (No 2)[2008] 2 Lloyd's Rep
59 upheld by the Court of Appeal Migerian National Petroleum Corp v IPCO (Nigeria)
Ltd (No 2)[2009] 1 Lloyd's Law Rep 89). In particular, Mr drew my attention to the
order made by Tomlinson J in that case.

97.These are powerful arguments. However, unl €O v NNPCthe present case is not
concerned with a pending application in the forgigrsdiction to set aside an award.
Rather, for the reasons stated above, it is mylaeran that the Award is not binding. In
my view, that conclusion is fatal to any questiépartial enforcement. | know of no



case in which the English Court (or indeed any pdwas permitted enforcement of any
award in such circumstances i.e. which it has fgefwt binding. The fact that a
particular sum may be said to be "indisputableti(dshould make plain that Mr Crane
made no admission in this regard) does not, in iy Mjustify the relief sought by Mr
Cox however attractive it might seem to be.

Conclusion

98. For one or more of these reasons, it is my cormtutiat the Award is not binding under

BAILII:

s103(2)(f) of the Arbitration Act 1996. It follovtkat the order made by Burton J dated
21 July 2011 must be set aside. Further, it is anclusion that the application by Diag
Human for an order for partial enforcement showddilsmissed. Counsel are requested
to agree an order (including costs and any otheseguential matters) failing which |
will deal with any outstanding issues.

Copyright Policy| Disclaimers| Privacy Policy] Feedback Donate to BAILII

URL: http://www.bailii.org/ew/cases/[EWHC/Comm/2014/1689|



