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In the Supreme Gourt of ﬁrrmm‘g

1. SKANDTA TNTEAMATTONAL INSURANCE OOMPANY am)
and

2. MERCANTILE AND GENERAL REINSURANCE 710 Re=)
and %

3. CERLING-KONZEAW GLOBALE -CESTLISCHAPT

{ “Garling®}

Eaii x.wmn
4. WMMM {“Union*=)
© 5. ASSTCURNZIONT

. S [ “Assicurazioni”)

F. HMHANNOVER RUBCKVERST =ARTIENGESELLSCHAFT [ “Hanmswar=)
7. NUENCHENER =~GESELLSCHAFT | “Hunchener™)
Plainciffs
o
AL AMANA T THSUHANCE CONPANY LIMITED [ “AL AMAMAT)

C Da fendant
He. H".FJ Q.C. and Mr. J. Woloniecki for the Plainciffs

J'.I].'.A £ @8, and Mr. N Hargun for che Dafendanc
B

X~ B
Q

This is a mmnong by che Plalnciifs seeking an interlocutory
@m:ﬂm to rescraln the Defendant from contimuing wich legal
@ roceadings brought by the Deufandant against che Plainciffs ln Kisaic on

the grownd chat ehe Defemfant liad agreed Lo sutmic ohe disprces 0o

. arbitration.

$\$ L

Mlghanis Industries (“Alghanim”) is & substaaciad Sowaitcd
congany, wiich sngages (direccly amnd wia associaced companies] in a wida
range of industrial and service businesses. It and Its associated
companies have at all times cimed extensive property in Kimaaie, Ong Sheh
cospany i che Defendant, Al Amana, & captive insurer.

' um::mmﬂmrmM:ﬂﬁﬂnmlnﬂ#'
Bermuda and conpliss with Bereuds s Companies and Insucsnce leglslacion.
Ie iz a captive insurance company whelly owned by Alghanis and operaces

from the Alghanis office in Kuwait, Bermuda
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Alchough ic is Alghanin’s captive. Al Amana ig not licensed £o write
direct insurance buziness in Riwaic. Accordingly. Alghanis's insurance
business §8 writcen directly by other insurers, which are licensed. In
general fand as happened in this case), that direct business {8 cedad fn

wiole ar in part co Al Amana as reinsprer.

Arabla Insucance Company Led. .{lahhlmu:mnr.@ |

regiapal office in Awman, Jordan ml! & branch effice in nQﬂ.{md - ,\h
Q :

to write insurance business in Kewaic,

The insurance contract wnderlying chis %ﬂs in all risks
progecty and business faterruption (nsurance v@u Arabia (n fevour

of Alghanie, covering real and personal Q of Alghanim and fEs .

associatesd companies located fo MI$ pariod I Majy - 31 Decesber
1990,  The sum insured was KD 9% s '

Rizk and premsus ,rmt% an overrider comeission) wers ceded
a8 ce 1001 by Arabia to AL pursmant Co a relnsurmnce “guarantees”

dated 28 May 1990.

iy h:%ﬁ@‘” HMay 1790, -Arablia delegaced o Al Amana full

autheriey £o r the undsrlying paliey, inejuding receiving notice
af and claims and &l] ziwilar and reélated actions.
% laintiffs are various Buropean insurance and reinsurance
¥ pach of whas st varfous cisss Becween 1987 and 1390 m.uu_uu':d Al

&tﬂﬂ: to Propercy ALl Risks Treaty Relnsurance Agreesents [ “che

Teaty Aeinsurances”). Al Amana ceded 55.71 of che business co the .

Plainciffs in varying proportions under property quota sharesrirsc NELH_E

retrocession treaties. The quota share/first surplus treaties wers for

all matarial purposes jn slsilar cerms Eo EMAE gigned by che Firsc
Flained £ [“Skandia®™).

Addicfonally. Al Asana cedad 19, 7% afl che business under Chres
facultative retrocessidng. Teo of che facultative refrocessions Wers
respectively with Shandia and the Third Plafaciff{ "Gerling=). Skandia
reinsured Al Asana for the peried 12 months from 1st Januvary, 1939 and 11
months from 1st February, 1990 and Gerling reinsured Al Amana for the
period 11 menths from Isc February, 1990 pursuanc to Propercy All Risks

Facultative Reinsurance Agreements [“Ehe Facultative Reinsurances®]. Mo
warding was prodiaced,

Bermuda
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The Faculcatiwe Reinsurance incorporated by reference in respecc
af cowver |“as per sording attached”) che scandard cerms and conditions of
che underlying policies provided to NS Alghanim Industries Inc. andfar
Fusuf Ahmed Alghanim and Sons W.L.L. and/or Asscciated Companies
{“Alghanim®} for che periods l1st Janrary to 3fst December, 1985 and lsc

February €o 1Isc December, 1990 [“che Underlying Palicies™).

Article 10 of the Treaty Meinsurance ides for

or differonces betwesn Che rties beif

within the meaming of cthe Bermuda InmEernatcional (b%m and
Arbieracien Acc 1993 [hersinafcer referred uAm

5 HELN T g

?
Condicion 4 of che Underlying Pol h.lkﬂﬂ.lr provides [or sesh
d

arbderation. Skamndia and Gerling clai Amana deny, chat Candicion

4 was jncorporated into the Facul

Al Amapa retaiped ond the risk,
Each of tha mﬂ'ﬂ-r:%su’-!l cantract wriften by Arabia, che

refnsurance WriCCen A (oY Incorperacian of original cerms) and

tfie property quoka iree surplos preatiss contafns a wWar risks
gxclusicas in terms. The facwltacive recrocession may contain &
similar & by Incorpardtion of widerlying Cerms.

gusE, I90F Kindail s dnviadded tll-_r Frag. In the afteimath af
i Invasion, Alghanie suffered massive property dmsage in Kusale,
% ‘s case is cthat che major pare of (if not all] thiz damage
Jted not from milicary action by cthe Iraqi forces, but from losting,
arsan and destreccion by the civilian populace. This I8 in Jasue,
According to Alghanis‘s most recencly adjusted figmire, Jc5 Josses ars of
the order of KDSH, 860,330 {approximately WSE2I0,000,.000). The Plainciffs
have disputed the clafm by reference to war risks excliusion as hersinafter
BEPeArS.,
On 25 Ootober, 1T December, 1990 Alphanim advised Al Amana of che
domage and loss fncurcred.
By fax daced 28 Decenber 1580, Al Awana notified Skandia of
Alghanim"s claiss and asked for views on how che claim should be handled.
On Janvary 4, 1991 Skandia respanded by asserting that the claims
were axclided from coverage under the “Creaty” (presumably che guota
ahare/first surplus creaty] and refused to comsent on the subject of

Bermuda
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On 2 January, 1981, Al Amana explained irs view that the losses
were not excluded.
- oa X Jeawary 18%1, Skandia again responded, repeating that the
losses were ewxcloded, and refusing any involvement, even to the extent of
affering ruggertions. in ehe claims hendiing process,

On Febroary 1890 Al Anans sent a fay to Skandia enc. g
leccer wriccsn on 25 January 1991, Alghands had weiccss
recognising che difficulcies in adjuscing its loss, buc Cing out Cchat
quick sectlepent was estentisl Eo resunprcian af § M 25 gperations.

By fax daced 5 Harch, 1981 Al ﬂ.-.'u\ a final indicabtion of

Skandis‘s position. &

By leccar dated 11 March, 1998 a responded, erpanding upon
the commencs made previously.

Further *M.Lu‘ effect followsd. On 30 July
1991 Alghanis provided with a copy of a damage asseSsment survey,
Skandis were In fact by Al Amana and inwited co inspect ghe
survey by Jlll-'ﬂl'r‘. July 1891, Oa 12ch Avgusc 199 Skandia replied

by again
responses were received frow the Fourth Platned £ [ “Union

dacsd 7 Japoary and 4 February H'ﬂ.J and carling (letter
2 March 1991,

On 18 December [591, Alghanis senc a lecter before action to Al

By fax dated 19 December 1571, Al Amana passsd an Alghanis®s
Jeccer o Skandia, suppesting a mesting of all reinsurers in Kmwaifs.

By fax dated M December 1991 (Messis. Barlow Lpde and Gilbert
{“BLC"] ssnt on behalf of Skandia, Mercancile and General, Hannover He and
tnion fz declined & meeting, soughe furcher information, and re-itecated
their clisnes"* denial of Iiahilicy.

KIWAITT PROCEEDINGS

Alghanin femmed proceedings against Arabia and Al Amana in Ehe
Kuwaicl Commercial Court of First Instance (Fifth Circweic] on 30 Decesher,
1991 {hereinafiter referred Co as “che main action™).

Al Amana applied fo join by way of third party proceedings, fncer

Bermuda
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aljos, the Plaintiffs pursusnt ta Article 86 of the Kuwajel Ciwil and
Commercial Code of Procedur® on J May, ISFZ. There is an issus on Che
extant bto Which such procesdings are connected with the maln action.

' A hearing of Al Amana’s application took place on 37 June, 1993,
which was atcended by Alghanim, Arabda, Dnicon Re, Mannover Re and Masco
Karaoglan [“Nazco©, mmmmum:m:ﬂu@
protection). A furcher hearing was fixed for 24 October 1997
time for service on Al Amatia’s other retrocessionaires.

There were further hearings on 24 October £ 1272,
bt an each occasian a full hearing was adjowroed service on
Gerlimg, MHercantile and General and che -ﬂ’ﬂ& ned £ [ “Munich Re™).

On I7 April 1993, a further huqs adjournsd for the same
réason. At that hearing Arabia =ubmi fence on the merifs Eo

Alghanim*s claims.

On 15 May 1993, a took place at which all parties
were represencted. The P s ware all represented by one lawyer, who
made oral submissi E. two defencesy Jack of jurisdiction based

:jm# cile and Ceneral was :luh.lt:!d to the Court on behalf of
fr [in the pressnt actian). The bearing was adjournsd mill
enber 1993, Thers (8 an Issus &g Lo the significance of Che
riffs memiszion of pon=lisbilicy bDased on che war risks exclusiosn.
In particwlar the Plaincifrs deny Chat any submission to che ferisdicrtion
of the Kuwaibl couwrts was immlved chersin.

On 1] September 1993, che Fuwaizd Courc authorised Alphanis oo
join Al Amana's recrocessionaires as parties, Co ssend their ociginal
pleading and to serve on the retrocessionaires a suitahle sumsons.

It {5 Al Asata’s case, Cherefore, Chat che Plaimciffs, in
addicion to being third partiss to the Kusaicd pn:n;:nd‘hgl by wirtue of Al
Asana ‘s application wader Article 86, are also parties to the action
eriginally browght by Alghanim. This is in jsswe, IC is also in issue as
Lo what the Flaintiffs may be permitted Eo do in the main action njr reEason
af the Order made on 1I Septesber 1993,

The Kuwaiei Court decided co adjowrm a ferchar heaarding in Kusaic

Bermuda
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wneil & Wovember 1553, in opder to allow che appropriate sussons co be
served on cthe Plaineiffs and to allow the retrocessionaires to present
their Powers of ACtorney.
: At the hearing on the § November 1993 all parties atcended and
mubmicted thelr Powvers of Actormey axcept Assicuraziond. Al Amana
submicted fes defence which includes the war risks exclusion cl

On 11 December 1593 Alghanim filed a Reply and a file evant

The pext hearing in Kuwait g seheduled for

AABITRATION (TREATY) -
The Flaintifis have served Natices Acion wpeaa che

Defondant an 9 and 13 August., 1997,

On 3 Sepcember 15993, 8LG m% Amana advising them cthat
i

chey hundf appointed Mr. Bryan Rell crator on behall of the Lreacy

reinurers pursuant e Arcicle che Treaty wordings aid invicing Al
Amana £& provide the name n@l.r-lm:nmhr 7 Seprember.
On & Sep 1233, Messrs. Ince & Co. (solicicors for Al

Amana)] [“Inces=] BLE indicating that since the reinsurers fusf
raissd the arbicration procesdings before bogh che Kuwaicl and
Bermuda t was premature and inapPropriace Co spEOERE an
arbd . SNewarcheless, Inces specifically requested BLG co infors ches
| intended to approach the ICC in coumection with the appointment af

Eracar.

on 10 September, 1593 BIS wrote to the Secrecary General of the
Ifr [(S55I0C") requescing them to appoint an abderator on Al Amaia s behalf
as per the provigions of Arcicle 18f2} of Che Treary wording.

Until 27 Septeaber, 199] Inces were not provided with a copy of
that letter [despite their letter of § Septenber). Accordingly, on that
day they wrote fo the SCICC explaining why they considered it co be
presacire and inappropriste to give consideration co che appointment of an
arhftrator; namely, om Che basis CRAE Ehe fseire of arbdtration wal now WAS
presencly before both the Bermuda and Kvwaicd courts. Inces indicaced in
cheir lecter thac chey would wrice sore murmmﬂmuth;k
background issues involved in che dispuce.

On 7 October Ioces wrote further Eo SGICC,

Bermuda
Page 6 of 44

Ia



T
By Ieccers daced & and ]l Octaber, 1903, che JIOC indicated o
Doch parcies chat despite Inces' argumeents to the contrary Shey had
appoiaced Mr. Gordon Mickmotf as arhitratar on behalf of Al Amana.
I ARATTRATION (FACULTATIVE] - PRELIMINARY

i
Occober 1983 Inces Indicated chat cthat appointment was o for

In a leccer daced 5§ Auguse, 1993, BL& had inforwed Al chae
chey had appoinced Nr. John Thomas OC as achicracor. In a 16

the fallowing twe reasens

(&) it being common ground that the fa ‘

retrocessions did mse fnclids @1uﬂn clause,
thers was no incorporation tracion clause
in these circumstances;

fb} the arbicration el (] imderlying palliey was

in any awvenc in F Kunsaicl law by peason of
Arcicle Kmadel Civil Code.
Accordingly ’ED#:HM Lo appoint an arbicratar an Al
Amana '@ dehalr. ! O
on r 1933, BLG again wrote Lo Inces Iinviting them to

appaing ator on behalf of Al Amana wnder che facultative
re fon. :

On § Movember 1993 BIC wrote to Inces sdvizing ehem that they had

eded to appaint a sole arbitrator under the facultative

retrocessions, namely che Mon. Nr. Justice Dafasta, having indicated that
they had wichdranm their nominee, John Thomas OC, o che basis chat his
appointoent as sole arbicrator would be inappropriste.

On 23 Wowember, 1593, Conyers, Dill & Pearman [CO&F) wrote, on
behall of Al Anana o che Hon. MNr. Justice DaCasta with a full owtline of
Ehe Backgrowsd issues fnvalved dn Chis dispirte. Thes letcter agaln SCaced

chat (e was Al Asana®s wiew Chat chere Was 0 ACBiCraction agresmenc

between chemselves and the faculcacive retrocessionaires and chat furcher
there was no arbjtrable dispete. In parcicular, CDSP advised che Hon. Mr.

Justice daCosta of the procesdings which had been broughc in Bermuda by

che Faculcacive recrocessdonalires.
On 26 Nowvember., 1533, Hom. Mr. Justice Dalosca wrote Co CDEP

declining Eo act as sole arbitrator whder che circumstances ouvtlined Eo

Bermuda
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him by CDGP.

On § Decenber 1993 BLG wrote to 5.M. Froomkin, §C reguesting
whather he would be prepared to accept appointment ax a male arbitracer.
By a letter dated [0 December 1993, Nr., Froomkin accepted the
appaintment as sole achitrator. By a letter dated 13 December, 1993 8LG
notified Incex of Ehis.
A pralimipacy meercing had.-been fived for 8§ Januwary s
Frocmkin by letter of 3 Deacember 1551 wrote to Al fde bim

with its defence.

Mr. Froomkin by leccer daced & January that any

actendance by Al Amana on B Jenuary 1894 or ieipacion by Al Amsana .

in any argiment on the jurisdictional i d be without prejudice co

Al Azmans s contention that thers wa tration sgreement betwsen Che

parcies nor would such letter, a

the arbiErator as a4 walver o
PRESENT

In che dngs, che Plainciffs have concesced che

or participation be construed by

S paaician,

Jurisdiceden af £l courcs om the Dasis that Al Amapa had agreed
to submie tex to arbicration alchough chey now azserc that tha
Kuwadcl y pot determine the ptay applicacion wuncll judpeent is
gi relatfon co che issues in the sain action,
SUFREME (OURTS JURISOICTION
I chink that it is undizputed by counsel for the parties chat
% clily Court har furdsdiction co restrafn foreign fegal proceedings broughe .
$ . in breach of an arbitration agréement, both wnder fEs dnberent
Jurisdictden and by wirtwe of section [8{c) af Bermuda‘’s Supress Court Act
$ 1905 (Ticle @ Teem I) che relevant parcion of whiich provides clsc
@ M esinas ot Injunceion may be granted....... by a Incerlocutary arder of
the court in &l] cases ia which it sppears Eo the Court to be just of
convendient Ehac sush epder should be made; and any sueh order may be nade
eicher sneondicionally or wpon such cerss amd comdicions a5 che Court
ERfnks JUSE. . ..coa.™
It is to be observed that section 19f{c) of the Supreme Courf Act
1505 correspands Bo sectian JI7(1) of the Supréme Court Act 1941 of the
United Kingdam, the relevant portiom of the section reads.

Bermuda
Page 8 of 44



#

“The High Court may by order (whether interlocutory

or final) grant an fnjunctien.........in all cases

in which it appears to Che court Co be just and

canvenient to do so.°

It seems chat the jurisdiction of the English Migh Court to grant
an interlocutocy or Cinal injunction was established by the Eng
Mﬁmﬂﬂmlﬂﬂmrﬂmmvlmrmmmud@— 3] All
E.R- 209 At 212 Cozens-flardy, M.8. stated: O

= It ix beyand all doubt chat this Court uﬂ‘_q-
diction o restrain the Rio Tintso Co. %ﬂz!m
ar continuing procesdings in a \ 1 those
procesdings are in breach of r& And I wolld
also sention bers, in iF may not be suppossd
that I hawe forgoccen JE it doss ot apply to
Ehe &f Feunstances %l case, chat che sass ramark
applies in rega risdiccion £f in che absence of
any @tﬂ:t the procesdings arn vexatiaus,

But 2o that as regards any breach of a elear

%ﬂam the plaintiffs and che defendants
capnot rescrajn che defendancs - who have
*ﬁ!mﬂdﬂutmrﬂllmmﬁlmtpm—
& from =0 sidng I5 &4 propagician to wWiulch I chink he
v mware af.™

E sanction coght to b given by chis coure and which is
r

certainly quite unwarranted by any suthoricy that I am
@ Hore recent judicial support for the proposicion that the Court
bas jurisdiction to grant infunctive relfsf generally in suppert af an
@ arbitration [whecher within or wichout che jurisdictiom) is to be found in
che highly perswasive decision of the House of Lords in Channel Tunnel
Group Led v Balfour Beatty Ltd [1993] f AIl E.R. G&¢. At &84 and &85 Lord
Hustill said:
* ‘Alchough the words of s 37(1) and its Forsbears
are very wide ic is firmly sseablished by a Jong |

history of judicial self-denial chat they are pot
te be takven at cheir face value and that cheir

Bermuda
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applifacion I8 sublest [o savérs mtﬂiﬁﬂ.ll Ilflhi'.l:
mmmwn-m#m:#;u in
your Lardships’ Mouse: see Siskina (cargo owners)
v Distos Cia Mawiera SA, The Siskina [1377] 3 ALl
E.R. 803, [1879] A.C. 210, Castanho v Browm & Root
(UK. ) Led, [1931) 1 All E.R. 143, [1981] A.C. 557,
Bricigh Airvays Board v [aker Adrways Led., [1984) 0
Y ALF E.R. 8%, [1985] A.C. 58 mnd South EI‘N]IA'AOQ~

Insurance Co v Assurancd Maacschappd] de Ie

*
FProvipncien” NV [I886] J ALl E.R. &87, [

M. These are Coo well knowm Co L. .
de::: iz sufficient for presen &- E2 quate
from the spesch of Locd Br in ehe
Souch Carelina case :rﬁ E.R. 487 ac 495 -
04

496, [198F) A.C. 3 a
=  mhe FErst tQiipc;ple is that che power of
4 i

ant injmmctions is a statotory

on it by = 37 {1} of the Supress

i1, MIE-I'I provides: “The Migh Court may
F [efip e Iﬂ'ﬁt’iﬁﬂw of final) grant &

4: O voew. i @ll cases In ufilch Jt appears to

the court to be just and coowenient Eo do so.* That

provision is similer to sarlisr provisions (Consol-

Jdatfan) Act 152% and & ZF578) of Che Supfess Court af '
Judicature Act 1871, The second basie principle is

char, alchaugh che :I-l'ni af § 37(1) af che 1381 Act

and its predecessors are very wide, the pover ocon-

ferred by them has been circousscribed by jodicial

auchoricy dacing back many years. llmu:uunf:m »
limitations to which che power Il_:lll.ﬁjl:: has bean

cans{dered In a nusber of recent cases in your

Lordshipa® House:Siskina [cargo owners) v Distos

Cia Maviera SA., The Siskina [1977] 3 Al E.R. BO3,.

[1873] A.C. 210, Castanho v Browm & Rooe (UK. ) Led.

[i18er) f All E.R. 143, fI1961] A€, 557 and British

Bermuda
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Af rvays Board v Laker Afrwaps Led [1984) 3 AL E.R.
A9, [i1388) A.C. 58. The effect of chese auchoricies,

s0 far as matarial to the present case, can be

summarised by saying that che power of che Nigh Court

" to grant injunction is, subject to two exceptions Eo O

which I shall refer shorcly, limiced Eo two =dtua
Slcuacion (1) is wvhen one party to aa action

that che other parcy Invaded, or threatens
a legal or equitsbls right of the forser

enforcement of which the latter is Eo Ehe

Jurisdiction af che court. &i I is where ohe

party to an action has beh

j’nlmlﬂljtﬂlllq
prineiple is that forms of injunccion which

the Nigh Court to grant {5 an fnjunctdon
granted to ¥ to an action Eo restrain the
othar Ic from begimnming, or if he has Degun

wuing, procesdings apainst the fommer in a

@ court. Such jurisdiction iz, however., to be
4&:::11:& with cautdon because it imvolves direct

itncerfersnce with che process af the forefgn court

concerned. '

EXERCTSE oF COURT S DISTRETTONMARY PONER TO RESTRAIN

Both fides gccepr that bhe Court's discretionacy power Eo
rescrain & party from comencing er pursring legal proceedings in a
fareign court {5 stated autharatively in Dicey and Horris ME;I of L
(Twalfeh ad. 1993) AC pages 408 - 419 and &0 Cagranbe v lrﬁmf Roar
[1982) A.C. 557 [“Castanho™) at §72f - 57%c., British Alrways Doard v Laker
fisas] A.C. 58 ["88E") at H'J‘ﬂ-l = g o .‘!5"?.- = I, .."‘.:'ur_h Carolina Insurance v _
Maatsshappi [I597] A.C. M, ("South Caroclina®) 40 & to & amd Socfece
Nacienale Industrielle Aerofpatiale w Lee [I98T] 1 A.C. 871,
[“Asrospatiale™) ac %24 = HYTA, & decisfon of the Privy Council which i=
binding., Certain basic principles sserge on wileh che Enun: say sxercise

its power from the cases set out hersunder.

Tlre Court can exercize ICS powtr shere IC iF appropriate o avodd

Bermuda
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dnjuscies. [In the Castanho case at 5731, Lord Scapman saids
“Caution in the erercisze of che jurisdiccion is
cesrtainly needed : but the way in which the judges
have expressed themselves from 1521 anwards amply
supports Ehe view for which the defendants concend

ehat the infusction can be grantsd against a party

properly before the court, where {¢ is appropriate 0

to avodd injestice. *

In che Asrospaciale case at 8928 Lord Goff de the
Judgmant of the Board safd:

“fhe law relating co injfimctions a party

from commencing or pursuing I in a
foraign Jecdsdiccion hag a 1 ry sLrelohing
back at least as far as ¥ I9th century.

From an early stage, basic principles ewerged
which are now be te. First the jurisdiction
i hn_h -n:u ghe "encls of Justice™ reguire
iEs "rsu v Munday [1821) 5 Madd, 297, 307, per

V. = g, ) Carron JTron Co. v Maclaren

4hmr recognimed by Lard Brougham, at p. #59).
$ This findamental principle hag been reasssrced in
@ recent years. notably by Lord Scarsan in Casthana v
Srown & Bece [O0.K.J Led. [l98r) A.C. 557 and by Lord
Diplock in British Alrways Board v Laker Alrways Ltd.
[1585] A.C. 58, 81, Second where che court decides to
grant an injunction restraining proceedings in A
foreign court, Jita erder is directed pot against Che
; forefpn court but against the parties so procesding
or threatenfng £o Proceed. . ...c.csecesqsssasnrionns
Third, dc follows that an Znjunction will only be
issued restraining a party who fz amenable te che
jurisdiction of the court, against whos an injunction
will be an effective remsdy: e.g. In re Nortch

Bermuda
Page 12 of 44

12



[ 2
13
Carplipa Estate Co. Lid. (J88F) 5§ T.L.R. 379, par
fhicty F. Fourth, it has been emphasised on many
cocasions chat, since such an order. indirectly affects
p? the foreign court, Lhe ;ﬁ.r.r'.i-ld:l':t.im iz ane whileh
must be evercised with caution , See e.g.. Cohen
v Rothfield [1919] I K.B. 410, 413, per Scxrutton
L.J:, #nd in sops recent Ciees, Caszcanbo v Brown 0
& Roof fU.K.) Led, (1881 A.C. 557, 571, per Q~

Searman. All of this is, cheir Lerdships nk.

mceacroversial; bug it has co be
it does not provide very mach gud Judpges
. at firsc instance who have to | cther or

nat to exercise the Jmﬂ@l any particular

power whars a parcy has sought to
insricuce or pursse p in & foreign court in breach of an
arbitration Pena Coppér Mines, Led. v Rio Tingo o, Led,
fig1y - 13) ALl 9 ac 212 Cozens - Hapdy M. R.

la Farthan™ (1576] & LIE 720 ac 723 Hocatoa, J.

! @E “Lizboa™ [1850] ¥ LLR 546 ac $49, Lord Denaing M.R. sald:

In che presant cafe we are sancerndd with a clawgs

eguntry. Jfc is similar to an arbicracion in Condon. IF

& giving ewnclimive jorisdiction to the courcs of this

one of che parties bLreaks Chat clanse and brings

@ < proceedings in the Courts of a foreign country,

then the Courts of this country have furisdiction
to restrafn hism fros concinuing chose procedcdings -
$ . if he is a Bricish subject resident here, see Pena
Copper Minss Ltd. v Rio Tineo Co. Led., f1912) 10§
L.T. 84#6; Ellerman w fead, [1928) P K.B. 145; or if
he has sufficient comections wich this country as
to be within tha reach of our Courts, ses The
Tropajoforos [1362] » Lloyd's Rep. 410, This furis-

diction iz, howewver, to be esxercised with greac

caution so as to avold the appearance of undus faker-

Bermuda
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ference with anocher Court, ss&& Castanba v Broim
[1580] 2 Lloyd's Rep. 423; fissa) § W.L.B. B33 ac
Pip. 438 and 85§,

In Tracomin S5.A. v Sudan 041 [1983] 2 LLR. &M at 26, Sir John

Donaldson, M.R. said:

%ﬂcﬂm. r

*The learned Judge held Chac he had Jurisdiction to
grant such an injunction,” and on the autharicy of Q

FPena Copper Mines Lid, v Bie Tiate Co. Led., (1

105 E.T. BdS he was plaialy right so to hol

indeed it Is not challenged In chis nuu%

bad the jurisdiction to do so. The that
Jurisdiction, which all the should be
used sparingly, is that that Tracomin
are & foreign naciconsl %ﬁo an hisfness within
Ehe furdsdiccion of

hawve agreed to

Emouncs i

. Che fsct chat chey
sputes to English arbdtration
sufficient submission co the English

Eively. che creacion of a sufficienciy

Dbecwaen Chew and che Jurisdiecion of Che
P Courts to sncitle us Lo exercise that Juris-

Jn che “Goldenr Ampne™ [18§5] I LLE [19864] 489, ac 488 Lloyd, J.

= The jJurisdierion of che COUFC Lo grant an
injunction Eo restrain a party from proceeding in

a foreign Court hay recencly re-affirmed De che
Court of Appeal fn Tracosin S.A. v Siclen 001 Seeds
Co. Led. [1S83) 2 Lloyd s Rep. 384; [1883) @ W.L.R.
lo26. In an even more recent decision, Bricish
Adrvayy Board v. Laker Airways Led. [1983] 3 W.L.R,
544, the Cowurt of Appeal has granted pelisf in
mandatory form. In both cames It was emphasised chac
the jurisdiction 15 gne which should be exercised -
with sxcrese cavtion. The gquastion I ask myselr,

therefore, im whether justice in thix case now

Bermuda
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demands that, I should grant the mandatory injunc-
Eion for wiich World Pride asks. I have come to Che

conclusion that I should mot. =

|
“No doubt the jurisdictien is co be sxercised with mtlﬁlm

Lord Scarman in Castanhe v Srown & Root [IS8I] A.C. 557 at 573. 0

fH.L. (E}} [1981] A.C, 557 ac 572. Q~
In BAB [I#85] I A.C. 58 at 95F, Lord Scarman sai
“The approach has co be cautious because an

.

restraining a persan wichin che Jurlsd Eh
English courc from pursuing a dgn court
where, if he proves the . he has a cause
of action ix, however disgul ndirece, s incer-
farence with the pmmﬂm fa thae foreign
court. Caotion is % in a “forum conviens”
caze, 1.8, ch a resedy is available in

the English as in the foreign courc. Cautian

! if the facts be proved, Is recognised and

N\

forceable by the foreign courtc. ™ °

South Caroliny fnsurance Co. v ASsSurantie ¥.¥. (M.L.[(E]] [188F]

f 24 at 40 Lord Orandon of Sakbrook.

S
@ ¢ judpwent
$\$

In Aerospatiale [1987] 1 A.C, B71 at 897 Lord Goff delivering the
el the Privy Counsil saldy

= Fourth, 4& has beat ssphagized on many occasions

chat, since such an order, indirectly affeccs che

foredpn court, the jurisdiction isx oor which musc

be axprcissd wWith coution”™.

The jurisdiction shich is to be exercised with cartica also

applics to a case where che ground relied on for seeking such an

injunccion is chac che foreign procesdings have been inscicuced in beeach

af a “clause giving exclusive jurisdiction to che Courc of chis councry”

ar in breach of an arbdoracion Agréement. The “Lishoa®™ frasd] I LLE 548

At 547, Tracomin 5.4, v Suden 0i] Seeds fo, Led. [1983) 3 LLE 624, at

26, Russell en cthe Law of Arbitracion {Twantieth Ed. 1882 atc p. Z97.

Bermuda
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"This. ....oes-Jurladiction will not be exercised whers
:beﬂ:nigumﬂmupﬂpuﬁrhmuphtmmﬂmcumulhrlmuur
the party concernad™. Aussell an the Law of Arbitration (Twentieth Ed.
1982) at p. 297.
" Furthermore, a party who seeks by one proceeding or another in

this country to restrain forsign litigacian in Favour of an arbi fan

an

clause should be careful not to take any stép in the foreign
Eha reby .nh.'!:tlru' o the jurisdiction of che foreign ell on
che Law of Arbhitcation (Tweatieth Bd. 1982) at p. 79

In the “Maria Gorthon™ [1976) 2 LIR 720 3 :r said at 720,

“For chese various reasans, I:ﬁ.ll'..u:\ ché paasege
al

of time, the expenditurs io parties and
Ehie sctive SCeps Caken by in ehe Aserican
procesdings boch before r the Judgnenr given

against chea on thelir to stay on July 22, I

cake the view d be bebtsr to allow this

T

- LE
as i Asurers, From the outset the Plaineiffs challenged the

thiat fn ancillary legal proceedings commencmd on 1 May
1597 In

Courts, ::h1-lﬂtl.'ﬂ:|d.l.nt claimed against the Plaintiffs
af che Kuwadcl Courts under the 1958 Mew York Arkitracion
ventlan [fo which Fowait is a party). On & November 1993, the
Defendant dispuced the Plaintiffs* challenge to the competence of the
Fuwaifd CoulCs.
M, Baloff for the Defendant smpmitited that the [ajuncticn sought
showld mot be granted on the ground thac -
fa) che Kuwalc] Courtc was Che macural fores in efhich
the Plaineiffs ought to seek a stay af the
procsedings thersin che Basis relied on namely
chat Al Amana had agreed to have disputes as to
Ehe pmn:m:umur.r to them qua retro-
cagsianalres resolved by arbiceacion;
(b ehe Plainciffs had in face rafzed the fssue af che
arbitfation clauses before the Kuwaicd Court;

Bermuda
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It

fe) it was contrary to principle for a court e grant
an Infeaction festraining forelgn proceedings where
an application was already pending to stay those
procesdings. Lloyd J. in Warld Pride Shipping Led
v Daiichi Chue Kisen Kaisha [I198¢) 2 LER 489 p. 4§38,

3 fﬂjinumujnmuﬁmm;mg

saek & ruling From a gourt in one jurisdietion
.t‘.ilull:lm.ly e aeak o obtain an dnjunc

reseraining the continuation of chose 1
*

procesdings; such a course af e

aburse of process; \
. fe) che sffect of the grant of &“lm by cha

Berauda court would be C the cansiders-
cfon of the scay by che Kuwaiti court
and chat it ceRtrary to priaciples of
camfey for i Lo feck Lo pre-empt a forelgh
court ed tances where Che foreldn COUrt wam
al of the J.nl'ul_
M. for che Plainciffs coatended chac che Nuwafcd Cowrt

£ the Plainciffs by challenging ché ferisdiceion of che Kenadcd

s ot cent Jurisdiction and should be disregarded as a matural
e
d not submit to its jurisdiction mnd that there vas no evidemss
che Plajneiff submitied o the jurisdiction of Newajgd Court as borne
out by che affirmation of Al Sarraf of X December 1933,

@’% FLAINTIFF'S APFEARANCE BEFORE KUWAITI COURT
@ Paragraphs 4, 5 f, and T of Mr. Al Sarraf”s affirsacion read am
@ Followm:
Zoubeiszion Co che Nuwplcl Jucisdiction
4. Mr., GCharabally appsars co suggesc n his AFfIdavic
chat che Plaincifrs hawe By che steps chey have caken
to dace in che lepal procesdings brought against them
by the Defendant in the Kuwaiti Commercial Court of
Firsc Instance (Fifth Circuit) (“the Ewmaiti proceed-
ings®), submitted co the jurisdiction of che Kwaiel

Corre. I eanfirely refucte chis suggestion. The posi-

Bermuda
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tion of the Plaintiffs in the Kuwsitl proceedings is
clear. They are chiallenging ehe jurisdiccion af the
Kuwaiel Court, Any réference which they have made
o date in the Kusaici court to the contraccts between
thew and che Defendant has been made clearly in the
context of thedr overall challenge of the Fuwaltd 0
Court s jurIld'.l::.[m.-
At pacagraph 11 of hia Affidavic Mr. Gha (gl
£ & covering mote stlmitted to che Kuwa gourt
by che Plaintiffs wicth a docusents tafning one
of the reinsurance Creacies, Qa of sulmitting
chese docusents to cle n%&n was to provide
chem with a copy of oontracts containing
arctieration muu.% ch the Plaineiffs rely fn
seaking Lo SCa ti procesdings. Thece is no

sense in wh meference o the perils exclusicn

@t covering note [& copy of which is to be
’ ") will be caken by the Kiwaltl Cowrt

constd tite & subsission co jty jurisdictian.

I beliewe that ic may be of assiscance if I were o
explain thac in complying with che 1958 New Fork
Convantion on the recognicion and enforcement of
Foredgn Achitral Avards (eo which Kmiadt is sipnatory),
the Kwmwmiti Court hawve (by article 7 of the Conwen-
cfon) a dual ohlipation. If a walid arbicration
claise I8 escablished to exisc, che Kaied Court

is firsc abliged to decline jurisdiction and,

secondly, it has a positive cbligation to reffer

any disputs to arbicracion,

Timerable of Kiwaiti Proceedings

-

I cake fssue iHth Mr. Gharabally‘s esplanacion aof
the “indiwisibilicy” of che main and collateral
actions before the Fuwaitl Cowrt, A8 maCcers

Bermuda
Page 18 of 44

] 3z



N\
N

13y

19
currently stand, thoss tiw ascCions have not been
consolidated and stand on their own. The Kinaied
Court does, howewer, have discoecion in determining
whether the Flaintiffs* applicacion co stay che
Kuwaiti proceedings as against chewm will be decer-
minad as a separate and discresc issue prier bo m@

substantive dispute being determined or mm@

will rele on all igsves (including che P "

stay application) at the sams Cime. I fv=
able that che Euwaici Court uLu ae che
Plainciffs” scay application t fs given
in relacion e che isspes in the main action.
If chis I8 che came, A@nuﬂ's could be
required to wai Ehiree years for detensina-
tian of the ri s stay applicacion. In any
#VEIE, l d-l tion of che Plainciffa® atay

appli mﬂuldnﬂmﬂiﬂgmummr
) these sstimaces Cake ince account

ibilicy of appeal in Kimaic. Ic s, as a

sult (apassifle &t presenc o predict precisely how

che Suwaici Coure will handle che sain and collaceral
@ actions. ©

I think chac f¢ can be {nferred Ffros that affimacion chat the

s Flaintiffs have challsnged the jurisdiction of che FRusaied Court, have

raisad the issue of the arbhitration clauses before the Kimsadtd Cosirs, have
applied co che Fuwafcd Cpoore co scay che procesdings as against che
Defendant, are seeking to rely on che arbitration clauses to stay Che
Kuwaiti procesdings. Moreower, [t seamz Chat the Plaintiff's applicacion

to stay the Kuwaltl proceedings are pending before che Nowaiti Court. .

Furthermore 1t 15 undisputed thac Fuwaict is a signatery to the Convention
on the Becopnition and Enforcement of Foreign Arbitral Avards [New YVork 10

July 1958 in which Arciecle LI{3) provides as follows:
“The court of a Contracting State, when sejzed of
an actian in & satter in respect of Whieh Ehe

parties have made an agredssnc wichin the meaning

Bermuda
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of chis arcicle shall, st the request of one of che
v parties; refer the parties to arbitration, wnless

ic finds chat che said agreesent is null and wodd,

inoperacive, ar incapable af being performed, =,
. The Convention s given efflect in Kuwaic fn Law No. 10 of 1978,
daced 36 March 1978. This was stated in paragraph 26 of che affidavie of
Mr. Rogan dll:ld'l'ﬂ-l:;hnhr 1923,

Since the Plaintiffs have made an application to the n@
Court co stay che Fusitl proceedings as against che De Id ic

not be hr.rl:l:l-r-nn ground of judicial comity pot to r::r.rl@v Defendant
dn prosecuting his clain againsc the Plaintlffs In tf Court untdl
Ehe Kimwafed Oourt had decided wfiecher of not l@ {mfietion?
In World Pride Shipping Led. v Kisen Kaisha [l984] 7 .
LLR $85 procesdings had been connen b5, courts goneurrently

with the initiation of arbitrati = and actions were brought in

the U.5. for a stay and in an injunction. Lloyd J. refused
-
the Court to grant an injunction
<] ¥ from procesding in a foreign Court
m’ﬂt%““ re-affirmed by the Court of Appeal
S.A. v, Sudsn 0] Seeds Co. Led. [1943] 2
4 ‘s Rep. J84; [1983f 1 W.L.R. 1836. In an even

%
granced refief dn mandatory form. Ih both case it was .

@ recent decisian, Bricish Airvays Board v. Laker Airvayw
@ Led, [1983] 3 W.L.R. S4d, the Court of Appeal has
*

enphasised chac the jurisdiction s one sfifich should be
exercised with extreme caution. Fhe question I azk
myself, therefore, is whether festice in this case pow
demands chat I showld grant the mandatery infwnctian
for which World Pride asks. I have coms to che concliu-
gion chat I should not.

The mﬂjlﬁﬂ‘nm batwesn the present case and
:nﬁﬁ*mmemwmum. sray
pursvant to che arbitracion clause. Accopdingly there

mmnrmmmmmi:mm:mﬁunu‘n
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n
compel] che bupers to honour the arbicracion agressment
except by graniing an injencijon. In che present
casa, by coatrast, the American court has not yet
- ruled an che joint motion for cantinuance. Tha
mattar is still open. It seems to me Chat In chose
b dmml:mﬂdhuﬂ:ﬁm:urﬂu:m%
Court should feself rule -on the motion for muﬂ%
and, if it thinks Fit, stay all mm@
on World Prides cross-claim, in che lighe the
Judgment I hawa given wplolding che of Nr,
Eckersley"s appointment as arbitr, K er than

that I should el Co pre-anpt, hapE even JeEn

v po dictate the decizion offa gn Coure. TFe say be

rp

said chag having Firee four quesCions in

Faaur of World izcancy and logic require

me to go one a peher and answer the Lifth ques-
cion alse fn T favour. But consistency must
yield and Jogles Iﬂ che reguirements of

3 comiEy, by whiich I méan anly ehe miitual

t dus between those who, as Sir Joln Denaldson,
4#.!. has said, “labowr in adjoining judicial vineyards®.
% I recognize chat the Pistrict courtc may refuse & stay:
e

E in which caze che unforcmate resulc wil] fallew chac

@ chere will be concurrent proceedings on both sides of

che Aclantic. Obwiously I hope that that will aot
happen. But to sy mind it is becter to run Chac risk,

$ racher chan grant an injunction which will, im effect.

operate as g stay of the Florida procesdings. That

1F Dadichi s motichn for mmaary fudgnent i85 rejected,

Fhac is a funccion wiich belongs properly to ohe
Distriet Court, and may still, T hope be swercised by
chide Court.

This Court should not appear to usurp that function,
except as a last pesort,

For the reasons I have given, I would refiss Norld
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ad
Pride ‘s application for an injunction. ... .iceeeians o
But account should be taken of Lopd Goff”s scatemsnt in Aerospaciale
[1987} 1 A.C. 871 when delivering the opinion of the Privy Councdl which
ds binding on this Court. He stated that jurisdiction to stay foredgn

procesdings was o be exercised with caution and normally confined to

cagas where che forelgn procesdings were aither vexatious ar e
. Ar B9E Lopd Coff stacsd: -

-

In the opinion of thedr Llordships, in a case
AF Cha present Wiere a renady for a Mjwljrg

ix available both in cthe English [or, as M

Hrunei) court and In a farelgn court n@gu.u ar

Brunel court will, generally apea \Jr FEsCtrain .

the plaintiff from pursaing

in ehe Foredgn

court 4f such jrsuic racious o oppressive.

This presupposes Chat, general mile, the English

or HBrisnei couit ieliede chat It provides che
patural Ffo Q crial of the action; and further,

Zince the concarnad vich che endy of justice,

must be taken nof only of injusiioe to Che
c 1f che plaintiff is alloved to pursue the
relgn proceedings, but also of IH.‘;-I-H’Iiﬂ to che
$ plaineiff if he is poc allowed to do so. So the court
@ will not grane an injunction ff, by doing so, ic will

% deprive the plaintiff of advancages in the forelign forum .
. of widch i would be unfust co deprive his, =

A 899 he concinwed:

The mere fact char che courts of Brunel provide Che
pactural forow for the action ix, for ressons already
given, Aot emough of irself to justify the grant of an
infunction. An injunction will enly be grantad to
prevent injescice, and, in che concexc of a case such as
the present, that seans that the Texas procesdings

must be shown in the circumstances to be wexatious or
oppressive,

Are che Kuwaitl procesdings vematfous or oppressive?
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JIn Continencal Bank N.A. and Asakos Coopanis Maviera S.A. sad
others T.L.R. 26th Novesber 1993 [E.A.) the central gquestion was whether
-H_'Il Concinental Bank was entitled by wirtue of an exclusive jurisdiccion
agraonent o &0 injunction restradning & group of borrowers and guarsntors
from bringing legal procsedings against the Bank in Gresce. The E
ander che European E_mi:r‘r!rthﬂu-nuum on Jur a
Judgnencs conflerred exclusive jurisdiction on the English

Fhe L:nuﬂ gramted an injunction restrainimg che concerned
From pursuing che Creek proceedings even though che E‘w-r:twla-im
pound to apply the Drussels Convention. The that Che pacty
concerned was fn Braach of an sxclusive dcSion agreesent and chat
the continuance af the Greek proceed! ted Lo vesaCious and

oppresafive conduct and that & ol pox Ffor bresch of concract

woild be a relatively dnelfiect,

In that case
* On the that Aredicles 21 and 23 of the
Hnmh% on are insapplicable, the Appellantcs

m% ¢ the inherenc power of che courc Lo scay
procesdings. They argue that the jodge

event, Ehe Appellants submit that, even if a stay was

d have granted a sEay untll] Ehe Gresk court had
@ decided widcher af /oL IC Jad }U-:l-'fm:l'—l:m- T miye

% inappropriate, the judge owght not to have granced an

infimction. They drae sccention to the face char,
alchouph a stay involves che reguiacion of English
lega! procesdings, an injunction restraining Foreign
legal procesdings involves fndirect interference in
che procsdurs of a foreign court. Accordingly, ehe
Appellants submic, & court favicsd Lo grane suel an
injunction cught teo procesd with great caution and
gught to grant such an fnjuction only If the ends of
justioe require Jg. Ses Socfete Aesrospaciale w Lee
Fui Jak [I987) AC B7]. ac A9IP-B97A.

Hizzs Dohman emphasized that the Greek court iz che
court first seized with the substantive accion. She
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sald chat i€ would be wromg for che English court to
decide that the Greek court doss not have jJurisdiction.
The question whether the Sreek court has jurisdiccion
ouglet to be left Co the Gresk court. The English
courts oight Eo Crust the Greek court. The IfnjuncCion
will operate ax an indirect incerference with the
workings of & Cossunity Court. Such an injunction Q~
ﬂ'mu.l-n‘mlrht granted if the purswic of che
in che forelgn court would be vexasticus and Ssive.
That cesc 1% not sAaCisfied. Miss

Dofman submitbed, the judge e & ying Ehe

English action, buf, tn any even said, he plainly

iprred in exercising his in Eavour of Ehe

granting of an Jn.rum-qQ ........................

applied £ e Yojimction to restrain the Appellangs”

the contract. In the circunstances a

vely ineffective remedy for Clke Appellants”
lﬂl of contract. JIf che injunccion [s ser aside, Che
Appellants will persist in their breach of contract,
ard che Banks legal rights as epshrined in the Juris-
diction agresneats iwill prowve to be valueless. Siven
che tocal absence of special countervailing factars,
chis is che paradigm case for the grant of an fnjunc-
tion restraining a parcy fros acting im breach of mn
exclusive jurisdiction agreement. In our judguent the
eontinvance of the Greek proceedings smownts to wesxa-
tilouws and oppressive comfuct an Che part of che
Appellants, The fudge exercised his discreéion pregerly. ”

In che Continental Hank case chere are cercain similaricies as in

the present case. The issve in that case concerned che breach of an

exclusive jurisdiccion agreesent - the iszve in chis case ix che breach of

an arbicracion agreement which is am excluzmive jurisdiccion agrecssnt,

Bermuda
Page 24 of 44

I 39



1&g

2%
The Greek Court was bound to apply the Brussels Convention as is che
Fuwaiti Court bound o apply the New York Convention. The satter is first
brought before the Cresk Court - in Che presant case cthe sactter {5 firse
brought before the Kuwalti Court. mehnkmutmtuduﬂdl@

or ot It khad Jurisficcion and likewige che Eusaitld Court is
The guestion concerning the indirect interference Qﬂ

workings af a mu Court 4 an Ialumeccion Were o nl.l.ud‘

befors the Court, the question of procesding with r.wn before
granting an injunecion wvas put befors che Cod a8 the grancing

af an injmction anly if Che eads of jus Xl‘fﬂ it and Eheé graating
of an injmction if che pursdic of a & Fforeign count woold be

vexacious and appressive - like are before this Court.

Thus, on the assusysLi che Defendant bresched che
arfitration agresment, an sxciugive jurisdiction agreemenc, by
the prosecution and of Kuwaiti proceedings that I think
amounts ta unu% sxive conduct on cthe parc of che Defendant.

By Arbitracion agresssnts snd (f sa are chey breached
by the Def

ITRATION ACHEEMNENTS
Next Co consider is whether there are arbitration sgreements
[4 the parties. It appears from Che evideénce that there ars [ep
of written arficracfon agreements between the parties - Article IO
of che Proporediomnal Treacy and General Condition 4 of che Facul cabive
Belnsurance,

Arcfcle 10 of the Froportional Treacy reads as follows:

"(1) DMsputes arising out of this Agreesent or

differsnces concerning che validity of chis Agree-

mont shall be submitted to the decisfon of a court

of arhitration, consiscing of chree neabers, which

ahall mest 8t Che seat of the defendant party.

{2] The members of the court of arbitratien shall
ba active or FeCirad execuCives of insurance
companies or relnsurancs conpaniss,

{3) Each party shall aominate ome arbdtrator. In

the event of one parcty failing to appoint an arbitra- Bermuda
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fallows:
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]
tor within four weeks aficer baing required by che
other parcy o do so, che second arbitrator shall
be nowinated by the Secretary Gensral of Che Cowirt
af Arbitration of che Incernational Chamber of
Commerce. Before encering upon Che refersnce Che
arbicracors shall nominate an umpire. I the O
arbicracors fail to sgree upon an umpire within Q‘
{ foiir) weeks of thelr appeiniment, :hdll.up.{rr@
be nowinated by the Secretary General of ire

of Acbderacion of the Incernational aff

{4) The arbitrators shall éﬂr award in

They shall make decision within fowr monchs of
BN
%) of the court of arbicration shall
£o appeal.
@ coses of arbicration shall be paid as the
of artiltration may direct.
(7] Actions for paymenc of adefcced balances ahall
cone under che jurisdiccion of the ardinary courcs. ™

General Candician 4 of che Paculcatcive Reinsurance reads a8 .

* ARBITRATION. If any difference arises as co Che
amount of any loss or damage, such differsnces shall
independently of all other quescioms be referred o
ths decision of an arhitrator, to be appoinced In
wricing by each of the parcies within two calendar
monchs arcer having been required so to do in writing
by the other parcty.

In caze sither party shall refuss ar fail bna,ppu?j.nt
an arbitrator within two calendar months aftsr receipt
of notice fn weiting requiring an sppointment, the
ocher party shall be at liberty to appodnc a sole
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arbftrator; and in case of disagresment betwesn the
arbitracors, che difference shall be referred to the
decision of an wepire who shall have been appeinted
by thew in writing befors encering on the reference,

and who shall sit with Ehe arbitrafors and preside O
at thelr sestings.

The death of any parcy shall not revoke or a
authoricy or powers of the arbicrator, archi

o
mmpire respectively: and in the event death af

an arbitrator or umpire, another oage b
appointed in hiz staad by the %ﬁum:m fam
Ehe case may be) by whow a%u:m-wium
dying was' appadnced. %

The coats of the and of the award shall be
ac che d.;tnﬂ:@ arbitrator, arbitrators or
EEpire IAI.IJ@MH, and 1t i5 herely expresaly
stipula declared chat fc shall be 8 condiEfsn

any right of action or milc wpon chis

chat che award by such arfi trator, archdtrators
* umpire of the amount of Che loss of damage IF

If the Company shall disclaim lishility to the

@& dispuced shall be firsc obcained.

% insured for any claim herminder and such claim shall

&

mot within twelve calendar monchs from che dace af

such disclaimer have been refecred to arbitration

under the provisions herein contained then the claim

shall for all purposscs be desmed to have bDesq

abandoned and shall not chéreafter be recoverable

hersundar. ©

As Eo form it appears that both jnstrance agresments satisfy the
condicions of section 2 of the 1231 Act and Article 7(1) of the Hodel Law
&5 set owt in Schedule 2 co chat Act and Article IT{#) of che New York
Arbitration Convention as set out in Schedule 3 to Chat .ﬂ.::.l

fn August 1991 the Seven Plaintiffs coamenced two separate

arbitrations in Sermuds wider Article 10 and Ceneral Condicien &
Bermuda
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respectively of the Treaty Arbitration and the Facultative Arbitration.
Dol arbitracions were comwenced after the operative date of the 1283 Ack,
that is 25 Jime 1993 and by wirtoe of section 38 of che 1993 Act, chat Aec
#Im to the two Arbitrations notwichscanfing chat che arbicracion
agreenents wers nade before the comsencesent of the 18593 Act.

As regards the “Treaty™ Acbitrstion, all Sewen u.mu@
Claisancs fn the Treaty dm:rauu;r. Their respective Notd
Arbitracion were dated 9 August 1993, The chree arbitra Hessrs.
GCushe! fumpire). Kellecr and Mickeoft; these Plaincd hfll'l served Poincs

af Claim on 23 December 1993: and Ehe first hearing of this

arbicracion has been fixed for 14 mw& uspire (Mr. Gusbel)

was appainted on § Decesber 1993 and im s Che contractual
cima-limit of fowr moachs wader 1‘1‘% (4) af che Treacy for making che

mward will expire on 5 April 1954.

Ag regards bBhe = wa" Arbdtration, Ehe First and Third
Plainciff (Skandia and are Clalmants fn the Facultative
Arbicracion, Thelr tive Notfices fo Arbitration wers dated ¥ Aupuss
1993, The sols iz Mr. Froomkin Q.C. Thass Plaintiffs sarved
Points of C1 21 Decewbar 1993 and che first procedural Bearimg of

this i | had beeri Liged Lor B Jaavary JH‘LFI think chac from &
pri lmt af the evidence (€ can be inferred that Efiere exiscs
cion agresaants.

% THE MNATURAL FORLN
% Nr. Beloff for the Defendant subwicted that the Kuwndtd COure was
% the natoral fores §o whiel che Plaineiffs swght to seek a stay of the
procesdings chersin on che basis relisd on namely chat the Oefendant had
agreed ce have disputes as to che !‘l.d.utiﬂﬁ:ll.ﬁ“i:y Eo chem qua
retrocessionalres resalved by arbicracion.

He also suheieted that Kuwair was che Defendant s coansrcial
seat, Mr. Vesder for the Plafnciffe argued char Bsrmuds, being the
Defendant ‘s seat, was fdeptifisd by Arcicle 18{1] as the agreed place of
the Treacy Achitracion under Article 20(1) of cthe Model [aw and in respect
of the Facultarive Reinsurance, Bermuds was the patural forus for che
Pefendent, being its seat and che dosicile of the sale arbicrator, bDelng a

Bermisfa resident in Bermnfs with Ehe same conseguence, subject bo any

Bermuda
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further decizion of cha pole arbitcator under Acticle 20(1) of the Nodel
Law,
From the ewidence it appears that the Defendant is a company
inrorporated in Bermuda under the Companies Act 1581 and it is also
registerad as an insurer imdec che Insurance Act 1978, [Tt business i=

regulaced wader boch Accs by che Registrar of Cospanfes. The Def

sust comply with the provisfons of both legislation. As an
company Jt AESt feve a principal repressntacive resident da who is
efther a registersd insurance managesr or a4 porson
the Mindscer of Filnance upon certain evencs rel
poglcion of che company. As a creature af gislacion IE is
subiject to such legislation and in canse it haw @ substancinl legel
connection Eo ﬂtrmlr'L:lh:ﬁ A E way covmidered i Nacional

Iranian ¢dl Cosmpany v Astiland Ove ing Led,, Permuda Civil Appeal

No. 15 of 1987, 20 July 1988. t case DaCosta J.A. sadd:

= It is trice of that an exempt company

incorparate ¢ provisions of Ehe Ewenpéed

Comprany iz a local statutory creature.

Lind out what the statycory crésture

@ t i€ ix meant o do one sist look at Che

power to carry on certain specified busipness

CACUEE only: . .:caiaia whilst most of JE5 busineas
$ activicies are carried an abroad, (& doss have

% activities in Dermuda, It may for example Eransact

banking business in Derswda so far aF =may De

necessary far the carrying on of the business af the

company exterior to Bermuda. . ... [t is firaly

anchored fn Bermsnda chough ics aceivities may reach

ouE Eo Che ends of Che earch.”

on the other hand Ehe Dafendant is not avthorised Eo conduct
insurance or relnsurancs Drgineéss of &y oChér kind of business in or from
Euwait por can che Defendant lawfully madncain any office or employess fn
Fiwafc, The Plaine{ffs are all European companies. They aré not
ipcarporaced In Kuwadit and have no presence in Kueaic,

In light of che abeve I am of view chat che Defendant’s sest lies

Bermuda
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in Bermuda, the place of its incorporation, registracion sod regulacion.
Hence Bermuda bDelng the Defendant’s seat was Jdentified by Article 10(1)
of the Proportional Treaty as the agreed place of that Treaty Arbitracion
under Article 20(1) of the Model Law as sec out In Schedule 2 to the 1983
ASE.
As regards the Facultabive Refnsurance I agrae with the £

af Mr. Veeder and hold thac Bermuda ix che nactural forum for fe £

WW'HWHWWIM&?

The Plainceiffs hawe from che outsst cha the compaancs of
mmm::mmmmumﬂwm + Mr. Veedar for tha
Plajnciffs denied that by dolng S0 H'h:r I:I'.l Ehe furisdiction of .
cha Fusmitl Cowrt: I chink chat su I'_lnrr Eaken by Ehe Plaineiffs
Finds support in Marc Rich & Co ﬂd!.i Tealisna Impianci F.A.

{Ne. 2] [1932] 1 IiR &34, n.-i.:l ac £313:

= I turn there, mmm whether Marc

Rich .l'l.lbl..fl: # juristiccian af che Jcalfam

Mm% and in & manner which prevents

an . 37 bocause of the pon=fulfil-

cendicion ().

it was not neceszary for Mare Rich co lodge an

mnrﬁdpgntftfjilpﬂrmtﬂltt 13 should
$ not be construed too narrowly. It may well be chac

alternacive defence on Che merdcr in Occober, 1853, .

but chey made it alundantly clear in the plesding

that che prisary purpose of Che document was Eo

chal lenge the jurisdiction of the Gemnoa Court. T

an prepared Lo asmume Chat the firsc defence did moc

smomat £o a submission. .
Az I wnderscand chat paragraph, esupled wich

the answer which was given formally on p. 1689 in

par. 2, che Courc is chere saying that provided che

defendant makes I clear in his firse defence rather

chas in some subsequent defence that he is conteseing

the jurisdiceden, chat will not ancdne fo a sidmdssion

Bermuda
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J1
even though there i3 some sdditfonal macerial which
conseitutes a plea to the merits of the case. mn:i
sesns to be an addicional reason for incerprecing .J
#. 11 in a brosd sense.

The second defence, howsver, wiich was lodged in
May 1991, is another matter. It seems to me chac O
this pleading was a plain and imeqel vocal
mt;njuuldlmmutﬂnI:MiML‘m:m a th
the merics of che clais, Though net 2
damages Mare Rich wers sesking the of cha
declaratary relisf claimsd by - The matter
was put beyond doube by 1 af documents to
support Che case for | %’

itat chen was the of chat submission on

the earlier j £ the Caree di Cassazionel

It was =ai spbaiszion wad AL mOEE anly a
a erial of che mecits. T& mas not

an t be a recrospective muimission Eo

Counse] were wable to refer s fo any aschericy

! @ru.l af the issue of jurisdiccion.

an this point. Nevertheless the answer Eo Ethe
question seens Eo me CO b quite l:.lun.r.l Once Marc
Rich had sulmicted to che jurisdiction of the
Italifan Courts co cry che meries of Che cage, Cha
submission covered Che Whale proceedings. Afcer
submission Hare Rich could mo longer hawe
digputed any sarliier Interlocutory orders in che
proceadings, WNor could chey any longer challenpe
che validity or compatence of any sarlier decision
in those precesdings.

It follows that in &y view che jodgeene of che

Corce df Cassazione was Che judgeenc of a conpe-

tenc Court, Marc fich must be regarded aa baviog

submicced o che Jjurisdiecion of chat court. *'

——

I do not think Ehat che fact that the Plajatiffs ralsing of Che

Bermuda
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Issue of che arblcracion clapses fn their firse defence before the Kisadcj
Court in any indicaced chae the Plaineiffs had submicted to the Coirt's
jurisdiction.

ARBITRAALE OTSRUTE

Since It is fnferred above that chere exists arbdcracion
sgréspsnCy iy Chere an arbicrable dispure? From the evidence it can ba
inferred that dispuzes under both the Treaty and Facultative Re.
have arisen between the Plaineiffs and the Defondsnc. The :%
potified Che i‘ll.l.n:.lffl from cime to gime of Alghanim®s which
the Plafnciffs responted by asserting chac che claf t.r:.ludn‘ from

coverage and hence Chey were not legally liable. and scops of

the words “dispuces™ or “differsnces™ In an on clause were

considersd in Maycer v Melsen [[S80] 2 At 268 Sawille J. =aid:

exampie, in Ellis

Led, v. Wates c'mm.n-.-q%

Sarvioes

~o [1978] 1 Lloyd"s Rep.

21 ac p. 37, Lood Bridga, asz
he chen Was, HJ@:

To my ad e JEesE £o D Applisd fn BUch & case
iz par sar, The gquestion to be asked is:

lished beyond reasonable doubé by Che
@ bafars [he court Ehat aE lpast [X 1= due

:n’il- defamfane oo cha plasnciffy IF 1c I8,
% che judpment should be given for the plaineiff for
i here, thers Is an Arblcretian cleuvse phe rewmalades

chat sum, whacewer X may be, and in a case where. as

In dispute should go to arbitracion. The feason idiy
arbiieration should net be excended co eover che area
of e [X i3 indeed because thers is mo issus,. or

difference, referable Lo arblicracion in respect of

Ehat amdunc.

To che axtent Chat such observacions are Intended
to define what is or is not a dispute or differsnoce
within the seaning of an arbictracion clause af the
kind under consideracion. I am respectlully wmable to

agrees with EBhem - pore isporcantly chey seen to ne
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e be im conflice wich che decision of the Court of

Appeal in Ellerine Brothers [Py, ) Led. v, Klinger.

f1za2] I W.L.R. 1375. [In my wiew, CO Creat che word

"dispuces” or che word “differénces™ In Che Sconbexr

of an ordinary arbitration clause as bearing such a

meaning leads pot only co absurdicy, bur alse fnvelves

giving those words a meaning which (though doubtless 0

one che words are capable of bearing) in concexe Q~

diffieulc o suppert. O

The proposicion sust be chat If a claim

indispucable then It camof fors che af &

“digpute” ar “difference™ within

arbicration clemse. If this i !
follow chat a claimanc m ar an Indispurcable

claim o mmum% & clausay and chat
an arbicrager o maie an award in favour

af a elaimant an indisputable clafm wourld
hawve no sdsccion co o 5o, JE smFc furCher
ral claim Eo which there is &y indisputably

nce cannot bé validly reférred to arbiEcaticn

By mind soch proposicions have anly co be scaced co

be rejected - af ladesd Chey were rejocted by Hr,

{u » on Che same reasoning, Ehere would again be
@ ixsue or difference referabls Fﬂl arbicracian, To

Justice Kerr fas he then was) in The W.Eregli, [1981]
2 Lloyd's Rep. 169, in cenes approwved by Lords Juscices
Templeman and Fox in Ellerine v. Klinger (sop.]. A=
Lard Justice Templeman put it fat p. 1383):-

Thers is & disputs wuntil the defendant adnifs ERaC
che v is due and payable.

In my judguent in this context nedcher the word
"dizpuces” nor the word “differences” is confined o
cazes where it cannoc Chen and Chere be detsrmined
whether ane party or the other iz in the right. Two

men have an Argueent over Whe woa the Univerzdcy Boat
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#ace in a parcicular year. In apdinary language Chey
have a dispute ovar whether it was Oxford or Cambridos.
The Fact Ehat ic ean be easily and imssdiately damon-
strated Leyond any doubt that the one is right and che
other i[5 wrong does not and cannot mean chac chac dis-
pute did not in fact exist. Decauss one man can be Q
said to be indisputably right and che ocher “IWHQ‘
weang does not, in iy view, aneafl th-ltth-rnmo
chereford néver any Jispurté BeCivesn Chew. R

In my wiew this ordinary meaning of ch
*dispuces™ or che word “differences* given .
to those wonds in arbicracion cl 4 t is somecines
suggesced that since arblcra éﬂu great scape

for a defendant to delay which are
indisputably due, m%‘ d endeavour to avoid
Char consequence ing these words in arbd~
cration :Ierl)u to eveludes all such cages. ..,

b

.ﬂm]_'r’.[ Jdeh and scope of che meaning of the werce }
“dismrtes™ frarences™ to che faccs of this case I chink that there
*t dizputas under both Ehe Treaty and che FaculEseivs

-
Re,

F:mn‘m REINSURANCE - INCORPORATION BY REFERENCE .
The Dafendant has accepiad chat by Arcicle 7(23) af che Model Law
$ ¢ it wvas possible to incorparate an achitration clause by reference [
@ ancther docusent prowided chac “che reference is such as Lo make chat

clayse part af che concracc®. The Defendanc submicted chat as a matter of

coprcruceion of the docusent relied upon Chere was no effeccive
incorporation of the arbitration clavse contained in che primary insurance
policy. Relfanes was placed in a telex from MASCD daced 23 Jaauary, 1590

seeting our the decalls of reinsurance. Tha relevant part provides -

“Cowver: all risks of phy=sical loss or damage and LOP

therafrom as per wording ltﬁlﬂ.{'ﬁf 3

The first and third Plaintiffs submicted that the above reference
to “Cover® was sufiicient to incorporate the entirecy of che primary
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Ansurance policy including the general condicdons sef out cherein.

The Defendant submitted that the above reference zimply
incarporated the description of the risks in respect of which reinsucance
was effected for as a maccer of plain constroction of the words jc did not
impn;:u the encirecy af the policy and the description “Cover™ was
wholly Inadequate to incorporate the arbitracion clause contained in
anoCher document. O

I think that a scanning of Artiele 7(2) of the } is
necassary and desfrable. The relevant portion of hhll:‘- & providas

The reference in a4 contract to a taining

an arbitration clause mﬂhm«\nxmum

agressent provided chac che %ﬂt i In wricing
and the rafersnce 18 nake ERAE clarse Parc

of the conEract.™

By wvirtue of sac : af che 1993 Act for che purpose of

incerprocing che P ference may be made of the Eravaux

of the Model Lew show that it is pot

mu:u-mr explicit reference to be made in the contractual
nru* che arbicracion clause and chatc - general words af
$ﬂr Jon suffice ander Article T of the Model Law.

In Holtzmann & Neuhaus, Guide to the UNICTRAL NODEL LAN (IS8%) at

. ?%u 263 and 254 ic iz stated:

Q-
N

= 4, Reference in a writbten contract to a docusent
containing an arbitracion clauss, if the reference
make= the clause pare of the contract., This ssacence
was added ©o make clear chac when an arbicracion clause
is nec contained in a wricten contract but rather in

a document referred to thersin - such as pensral
condicions of contract or another contract = Che arhi-
Eration agresment may be desssd to be “in wricing.
The cantract containing Che reference must be in
writing, This probably mesns that §E pust sest Che

requirements contained in che second sentence of che
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paragraph. That i=, che contract probably must be
either signed or contalned fn an exchange of lecters,
telexes, ete. Ocherwise, as already noted, che
paccies could, merely by placing the arbitration
clause in & separate document, avold the requirssenc
of a written assent from each party. O
:'hmingrnf:k:;ad:mt thac “che ra

fbe} such as to make [the arblcracion] claiise
af the contract® may n.i.u questions. The Working
Group made clear chat ¢ oid noc trace had
to make explicit reference Co an claise
itself. The requiremsnt was as a middle ground
betwesn Cwo positions: %-I Chat the Lext of the
arbicracion agresment be before both parties™
In order to bind another view was chat only
a4 "reference” cantract o general candicions
of SEREr 6%1:! esntalning the arbieracion clauss
wag The language adopCed appears Co moan

general conditions. prior contract or other

£ murst have been intended o be incorporated

\.I.rlh'.‘! cthe coatract, ami pec HI‘H‘J]‘ referred co Lo,
@ far exasple, a “whereas™ clapss or as background to

che agresment®.

AC page 285 it is scaced:

= FIFTH WORKING CROMF REPORT

ASCK 8,246 (6 HARDH 1584)

Arcicle ¥

i7. The test of articls 7 as considered by the Working
Group was as follows:

{same as Fourth Drafe, supraj.

18, The Working Group adopted thac article.

15, The Working Group was agreed chat the last part af
the last sentence of paragraph (2] should mot be under-

stood as requiring an explicit réeferesnce o Ehe arbki-
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eration clause concained ln & document referred £o”.
Ia Berger, Intermatfonal Economic Arcbicracden [199]) ac pages 153
and 15Y is stated:

o The wording of che ML is misleading in chac Arc.

!?:fllhhmmmlnﬁmm.urﬂ

‘chat clause® parc of che concract. This doss mot

however, that the ML uu;;u requires a specific

to the arbitration clause contained fn some o

ment. Sueh a wiew would not conform wich "’ caamnar-

clal prasciee were parcies o m—& eoncraces wsually
-

refer te acher legal cexcs & chan co individual

clacses 1ike arbicracion contained cherein in

arder to avold loss of

an af che formal validicy rule.
document cantaining che arbicration
agresment be of a kind which enmeres chac che parcies
the fact that they oust the jurisdiction

tent courts. To meet these requiresests,

4 almose  wnanimous Incernacional dostrine requires
@ chat the other party is already in possession of theé canbract
@ conditlons or that the other party is put in a
% pasition to check the reference, for example whiere
R che conditions are set out o the reverse sids of

the contract ar aceached to 4t or. alternaciwely,

chat dispute sebftlement chisigh arbicracion Is

custamary in chat parciewlar business®.

Newercheless It apgpears chat by Article 16 of the Model Law, ©he
arbitracion tritwmal, and nof che Court, is First to decide matcers of
jurisdiction, iacluding any dispute about the exiztence, validicy and
soops of che arbicration agreement fnvoked by che elaimsat. Furchermore,
ic seams chat the role of the local court in determining disputes as to
the arbitrators’ jurisdiction is by virtue of Article 16(3) of the Model
Law strictly coafined to fatecwention by way of appeal from the

arbitratfon trilumal '® decerminacisn fn Ffaveur of its jurisdiction.
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For inscance in Fing Sang Trading Led v Eal Sun Sea Produces and
Led, [i992)] 3 R K. LR, 40 at 51 and 52 Kaplan J sajd;
® Returning to the Model Law at pp. T=5 Aron Broches
in hiz commentary on Article 16(1) sussarises the
Mymﬂmmmﬂwwh che
following useful passage; O
The concept of "competence-compelence” COnCerms tﬁQ~
dugr;'u to which an arbitral tribunal -rmln:@
o l,lu.r.l.ld'.l-a::.l‘m aF defined by che arisi B TEa=
mant. It does noc [mply the power of
tribunal co cake a final and sion as to
fen jurisdictionm, It mthurnn&‘ cribunal s
pawgr o adopt an fndcial as to jtFy owm juris-
diction. The issus i finality af the
arbicrators”® chedr furisdiccion and che

consequent the jurisdiction of the courts,

but rache @.—-:mmaﬂuwm&r

which may play cheir rale as the final

£y on the guestion of arbitral jurisdiction,
cherefore an isaue which ig co be resolved on
h.-ri- af practical sacher tham doctrinal consid-
erations. The basic problem fs how co reconcile che
realizacion af the abjecciver of comsercial arbicra-
edan, Which would be defeaced IF am arbicral cribumal
wauld have .o suspend or terwinate its procesdings
#ach time a party plasidsd Invalidicy of che arbliora-
tion agreemsnt, with an effeccive nsasire af court
suparvision to ensure that the arbitral tribunal doss
not finally confer on itself a jurisdiction which Dy
reason of che consensual nature of arbieration can anly
derive from the agreement of the parties. _
5. The pover to fnvestigate fes own jurisdiction is
inberent in the appointment of an arbicral r_d.u:.nuj:-
and is now gererally accepted. Noowichacanding fgs

easential role in che dischargpe of & arhdtral trilemal“s
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task, it has in the past not been expliciely staced.

The ecandancy over Ehe last Ffew decades has, however,
been Eo fef ENiS powver af arbieral erilwmals forch

in express temms. The explicic recognition of
competonce-coapetance In che Model Law in accordance
wich this tendency and lends ft additional aothoriky. 0
6. The second principle-enunciated in paragraph ;Q
*sepgrabilicy*. It must be carefully di

from ‘compéCence-cospetence”. While the la ., 5 e
hawe Just ssen recopnizes the power of Crator co
rule, at least inicially, on his clan,
goparabilicy of the arbdtracion iz intended to
have che effect Chat If an ator whis has Deen
validly appoinced and wh within the limies of

the furlisdietion upon Aim by the arhitration
ol aume mIMQ the contract in which the arbier-
cian r]nn@un ined is jnvalid, he does noc

ig jurisdiction. This concept which

aly ned has Deen accepred Dy hudicial

] or by doctrine in a large gumber of countries.

c has, however., not been IEI.I.PIIIIJ'.Ir arceptad and with
fow pxoepEions It has nort been spacied as SLatueory Jaw
anyubere, ochervise than throvgh adoption of che Model
Law, of which the Canadian legislation is an exaspla,
There {8, moreover, no evidepce Char it has che sams
meaning and effécc in cthe smintries and samong Che authors
which has ascepced it. Nor has its preciss meaning been
defined ia Art. 14 or in the discussions leading co fts
adapt fon.

Mr. Davidsen inviced ma to rule on che fssue a8 Lo
whether there was fn fact a binding agresment between Gha
parcies. Tempting as it was to dispose of the matter on
the affidavics, to sdopt such a course would hawe Besn Eo
turn Acticle 1F on ics bhead, Mhat should happen 1= chis:

I should appoint an achicrator. The two appointed arbdtra-
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tors will then appoint the third to make upp the tribunal of
three. IF the defendancs wish fo rely om che point Chac
they pever entersd into an agressent at all, then they sust
do 50 “not later than the subwmission of the Statement of
Pefence™. The Tribwnal may rule on this point as a pre-
liminary fssue ar as parté of an award on che serics. IF

ﬂlwwnﬂ'pnlu:urrmummuunwur@

the plaintiffs che defendants will then have 30 ich
to invice this court fo decide Che guestion. @!'EI-MN
of chis couwre i& final. Tc shoald be ® the arbitra-
tion can continue whilsr & reguest is to the court.
In Hong Kong chis will not be as provisions as

glsewherse becauss of . Che nﬂ@l Joh parties will b
able co come befors this %

If che Tribinal rd on Che serice, wiieh
clearly would a Findipgy chat chey had juris-
diction to do @mu che defendancy will have &

mmlc@pﬂlr Lo set the award aside wundar

Arcd they can establish that the agreement is
Qﬁ wader Hong Kong Law®.
Q.lu.r.r:l. International Council For Commarcial Acrbitration,
Serdes No. 5 (1%30) ac pages 163 and J64 §c i3 scaced:
“1. The Frinciple af “Coaprencd-CompdCenoe ™
The fundasencal prisciple which prevents a party foom
delaying or disrupéing cthe arbitration simply by
elaiming the non-competence of the arbitral tribunal
is the “competance-competence” principle, whiich gives
the arbicracors phe power to rule on thelr swm Juris-
diecion.

Mis is undoubtedly one of che nost sensiciwve
problens in arbicracion law, Ewven thoogh most medern
leginlation in ciwil law States endarses che “compeCence-
cospetence” principle ta at least sowe extent, this
appearance of unanimicy conceals some wvery considsrable
differences as to {ts meondng shd scops.

............ e L S S S A g o T e Ty S or T Tyt T e g S S L S S e R
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The principle of “Competence-competence” does nat mean,
as Ity defractors sometimes erroneousiy spgpesc, chac
arbitrators have the lase word on thedr omn competance.
Rather, the standard merely requires that they be the
first to rfile on the guestisn. Medther the arhitrators’
finding=s of fact por of law concerning Chelr oun 0
cospetence fn any way bind che judges conpeCent

actions for amuleenc of che asard or disputes ' 4
its performapce, The fundamental purpose rule
concerns Cisisg; i.e.. Co prevent pri owar’

phe compecence af the uﬁlmm be legiei-

mace but are oftan growmdless, ¥ dalaying the

arbicracion.
Howewer, cthe rule gﬁﬂ to national courts,

in cwo differanc ons. First, the “competence-

compeLance ™ prohibits pational eouris from

ruling on @Jmﬂ to the competence of the ari-
the arbdcractors have chemselves ruled

in an arbicration award. This ix che
@rm of the rule. It resolves che logical quandry.

cencs af che arbicrator and che competence of the

@ull highligheed by V.V, VEEDER, J'-ﬂllnh.l'-:# Cha cowpe—

Judge are matually seclesive, Dy allowing Ehe arbi-
trater to muile Firse, Ac laast fn its purest con-
ceptian, such ax in Fresch law, nationsl coures
cherefore may oot rule on the question wntil the
arbitrators thewselves hawve had che opporoumicy

co do so. Jb should be soressed agalm chag cha
purpess of this measure, whose effect is purely
chronological and mot hierarchical, {s not Co impase
the findings of the arbitrators on the judge. Rather,
it simply sseka to mwold grodndless liclgacion over
the competence aof the arbicral tribunel from paralyzing
che arbicracion.

It no doubt could be argued that allowing the
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arty crators to procesd regpardless of any challenge to
thelir compecance biought before a natlonal courc would
accosplish che sase result. But Ic would be unrealiscic
o believe chat such challengss would not disrupté che
arbicracion. By bringing & challenge before the national
courts, the parcy hn-n:.t.tt_:n che arbifration necessar,
forces che attencion of Mis opposent and of tha a

aay fm- che arhicracion and requires ches Co

on the national courts, At least unedl che

seeeled. It is nalve to issgine chas Jr_-!m will

go fonard while alseuhere a Jui:lr nat aven
decarnine Che QuesCion.

er rejecting thelr compeCanss,
It must b resesbered 5 consern ower Chae

on which lies at the

reguired to hear che a.l.'b:.l'_rl:.ulrs reasaas for wahalding

disrisprien of tha
hearc of the sauize of it the arhitrators,
anpowered cheir oun compefence, can rule
freely Iy contention raised by the parties on
QU subject only to the subseguent deteraina-
J:urﬂld- Judge entrusced wicth muling on che
rqgutlr.!tr of theée aivard A8 Lo eheée cGACrol of & walid
arhitration agresmepc. This fresdom from incerferenca,
much more than che facc chat arbicracors ane allowed co
continue Chelr work, is the real meaning and effactive-
ness af the principle of “cospefence-compelence. ™
Secondly, and correlatively, chis “competence—
competance” principle governs che judpe’s condact when
hearing an action brought By parties who appear to be
bound by an arbicration agresment. Mithout examining
the perits of che action and wichour even sxamining Ehe
izsie of compefencd éxcepl o ssEablish prims facie Che
exizcance of an arbitration agreemenc, the rule requires
the fudpe Lo send che parties back before -the arbicracors.
s3 that the arbitracors can firsc rule on the question of

their competence, The principle of “competence-competence ™
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mandates Chat Ehe judge make only @ prima facje assesseent
of che exiscence of Che arbitration agreement. The court
may oot rule on the merits of the parties claims concerning

coapeLence. ©

I think that inlight of the foregoing the construction of che
words of the docsment camnet Dé an Che “liceral rule” basis., Tt I

take fnto sccount the “Cravaux Preparatoires”that shed light on 2

of the Model Law., Thus I do pot chink chac the “plali constg

words™ approach {5 applicable, [ance I do not sccept Mr. B
submigsians. In any case in my wiew Ehe matters Defandant
in his submissiond are sSatfeis that relibs bo Ehe . validity and

scope of an arbifraticn agreement and are "& the arbicral

eribisnal Flrst. %
— &

It follows chac I grant Jief sought by che Plaintiffs. In
ay judgwent chers is a clea in between the parties that any disputs

should be determipned in anly - namely, by reference to arbitration

being a condicion Eo any liability of either party and the

prosecution of ti proceedings amounis Eo vexatiouws and oppreszive

ponduce by E.

d 11 Kear cowisel on costs.

L

ted this 317 day of Jumary 1994.

’go

i S

Vimpent ¥, Meesrabur

Acting Puisne Judps
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