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CIVIL JURI SDICTION 1993 No. 381 

1. SKANDIA IN'J'ERNATIONAL INSURANCE COHPANY ("Skandia") 
and 

2. flERCANTILE AND GCNE:RAL RCINSURANCC COHPANY ("lIe Re") 
and 

3 . GCRLING-KONZCRN GLOBALE RUCChWRSICIIf:RUNGS-GE:SCLI.5CHAFT 
( "Cerling'" 

•. and 
4. UNION RUCChWnSICHCRUNGS-GCSCLLSCnAFT ("Union") 

and 
S . ASSrCUlUlZIONI CSNCfW..I SpA ("Ilssicurazioni") 

and 
6 . HANNOVCR RUCChWRSICHCRUNGS-/lKTICNGCSCLLSCIIAFT ("Hannover") 

and 
7. foJr./SNCfIENER RUECKVERSICIIERUNGS-CE:SE:lLSCHAFT ("Mmchcnec") 

Plaintiffs 
-v-

AL fl}IANA INSURANCE: AND REINSURANCE COI/PANY LIIIITCD ("AL AfIANA") 
Defendant 

Hr. V. V. Veeder O. C. and ilJ,', J, /rolonlecki tor tile Plailltiffs 
/oIc . N. Selolt a . C. · and Hr . N. Hargll ll tor tIle Defendant 

JUDGIIENT 

This is a summons by tile Plaintiffs seeking an interlocutory 

injunction co restrain the Defendant from continuing Iii ell legal --
proceedings brought by tile DefendltnC against the Plaintiffs ill KUf{ai C all 

[Ile gr ound Chat tile Defendant had agJ.·eecJ eo subnri e ehe disputes co 

arbitration. 

FACTUAL BACKGROUND 

1I1ghanim Industries ("1I1ghanim") is a subscantial n"ur"air.i 

company. ,,,bich engages (directly and vic1 associllted companies) in II ,,,ide 

range of industrial and service businesses . Ie and its associated 

companies /lave at all times olmed extensive property in Ku,,,aic. One such 

company i s the Defendant . Al Amana . a CBl)cive insurer. 

Al Amana is an exempted company incorporated under ehe 1c11"5 of . 

Ben nuda B/ld complies ,,,1 t Il Benlluda's Companies and Insurance legis.laeion. 

It is a capeive insurance cOJ/lpany I"holly olmed by 1I1g/1anim llnd opec.lees 

from the AlglJanim office in KUI",:!i t. 

I / ~ 
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Although it is Alghanim's captive. Al Amalle!! is not licensed to '-Iriee 

direct: insurance business in I\ul-lait. Accordingly, Algllanim' s insurance 

busilless is written directly by ocller insurers. ",hidl are licensed. In 

general (and as happened in tllis case) , thac direct business is ceded in 

,,,hole or in part CO III Amana as reinsurer. 

Arabia Insurance Company Lcd. is 8 Lebanese company, ,,,iell a 

regional office in AJIUlldn. Jordan and a branch office in KUl-laie . licensed 

to IoId te insurance business in Kuuai t. 

Tile insurance contract under-lying t/lis action is in all risks 

property and business interruption insurance I-Irittell by Arabia in favour 

of Alghanim. covering real and personal property of Alghanim and its 

associated companies located ill KW-Iait. for tIle peL-iod 1 Nay - 3J December 

1990 . The sum insured lias KD 96.355,000. 

Risk and premium (subject to an overrideI' cOllullissionJ '-Iere ceded 

as to 100~ by IIrabia to A1 Amana pursuant to a reinsurance Nguarantee" 

dated 28 }Jay 1990. 

By letter dated 31 }Jay 1990, ·Arabia delegated to Al limana full 

auchority to administer the ullderlying policy, including receiving notice 

of and processing claims and all similar and related actions. 

The Plaintiffs are various European insurance and reinsurance 

companies each of ",/lom at various times betloleen 1987 and 1990 reinsured Al 

IImana pursuanc co Property All Risks Treaty Reinsurance Agreements ("tlle 

Treaty Reinsurances"J. A1 Amana ceded 55. n of the business co the 

Plaintiffs in varying proportions under property quota share/first surpl~s 

f retrocession treatles. Tile quota share/tirst surplus treaties co/ere for 

all material purposes in similar tenus to that Signed by the Fil'st 

Plaintiff ("Skandia"). 

Additionally. III Amana ceded 39.71 of the business under three 

f~tat.i..ve ret:rocessions-, T!-IO of the facultative retrocessions !-Iere 

respectively with Skandia and the Third Plaintiff("Gerling"). Skandia 

reinsured Al Amana lor the period 12 months trom 1st January, 1989 and 11 

months from 1st February, 1990 and Gerling reinsured Al Amana for che 

period 11 months from 1st February. 1990 pursuant to Property 1111 Risks 

Facultative Reinsurance Agreemencs ("cite Facultative Reinsurances") . No 

!-lording ",as produced. 

I J 
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The Facultative Reinsurance i.ncorporated by reference in respect 

of cover (·as per wordi.ng aetached") tIle standard teons and conditions of 

the underlyi.ng policies provided to illS Algllanim Industries Inc . and/or 

Yusuf Ahmed Alg/lanim and Sons W.L .L. and/or IIssociated Companies 

("Alghanim" J for the periods 1st January to 31st December. 1989 and 1st. 

February Co 31st December. 1990 ("the Underlying Policies"). 

Article 10 of the Treacy Reinsurance provides for arbitration of 

disputes or differences beClfeen the parties being "arbitration agreements" 

Idchin tile meaning of the Bermuda International Conciliation and 

ArIJicracion Act 1993 (hereinafter referred co as "elle 1993 IIcc"). 

Condi Cion 4 of the Underlying Policies like,{ise provides for SUcll 

arbitration , Skandia and Gerling claim but III IlJlklna deny, tllat Condition 

t1 l{ilS incorporated into the Facultative Reinsurance. 

111 Anlana retained only 4.61 of the risk. 

Each of the underlying insurance contract '.Jritten by Arabia, the 

reinsurance I"ricten by Al IImann (by inCOrpOL"(lt.ion ot oL'igincll tenus) and 

the property quota sJldre/fiest sUL'plus tl'eacies contains a ",ae risks 

exclusions in similar terms. The f~'cultative retrocession may contain a 

similar exclusion by i,ncoJ:poration of underlying terms. 

III August, 1990 KUI"ait ",as invaded by Iraq, In tile aften/lc1tll of 

the Iraqi. invasion, Alghanilll suffered massive property damage in KU[{dit. 

Alghanim's case is thae tbe major pal' t of (if not all) chis damage 

resulted not from military ac eion by e/le Iraqi forces , but lrom looting, 

arson and destruction by the civililln populace. This is in issue, 

According to AIglJanim's most recently Ddjust.ed Dgurc, its l osses are of 

the order of KD68,860,330 (approximately US$230, 000. 000) , The Plaintiffs 

have disputed the claim by reference to , .. ar risks exclusion as hereinafter 

appears, 

On 25 October, 17 December, 1990 Algflanim advised Al Amana of tile 

damage and loss incurred. 

By fax dated 28 December 1990, Al Amana notified Skandia of 

Alghanim's claims and asked for views on halt' the clailll should be handled. 

On January 4 , 1991 Skandia responded by asserting that tile claims 

were excluded from coverage under the "creacyH (presumably the quota 

share/first surplus treaty) and refused Co COl1unent on t.lle subject ot 
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claims handling. 

On 24 January. 1991, Al Amana explained its v.ief( that the losses 

I{ere not excluded. 

On 31 Janutlry 1991, Skandia again responded. repeating tllat the 

losses were excluded, and refusing any involvement. even to the extenc. of 

offering suggestions , in tile claims handling process . 

On February 1991 III Amana sent a tax to Skandia enclosing a 

letter I{citten. 011 25 January 1991 . Alghanim had I{citten co III Amana 

.-, recognising the dlfficulties in ad~ustlng its loss, but pointing out chac 

quick settlement I(as essential to resumption of its business operations. 

By fax dated 5 Harch. 1991 Al Amana sought a final indication of • Skandia's posielon. 

By letter dated 11 JoIarch. 1991. Skandia responded, expanding upon 

the comment.s made previously. 

Furr:.her correspondence Co sim1lar effect follololed. On 30 July 

1991 Aighanlm provided Al Amana loIich a copy of a dam~,ge assessment survey. 

Skandia were 1nfomed of this fact. by Al Amana and invited to inspect. tile 

survey by let.t.er. dated 31 July 1991. On 12th August 1991 Skandia replied 

by aga1n denying coverage. 

Similar responses Io/ere received from t.he Fourth Plaint.iff ("Union 

Re") (faxes dat.ed 7 January and 4 February 1991.) and Gerling (let.t. el.· 

dat.ed 12 narch 1991. 

On 18 December 1991 . Alghanim sent a let.ter befol."e action to Al • Amana. 

By tax dat.ed 19 December 1991. Al Amana passed on Aighanim's 

letter to Skandia. suggesting a meeting of all reinsurers in KWoIait. 

By ~ax dat.ed 30 December 1991 (nessrs. Barlo, .. Lyde and Gilbert 

("BU;") sent on behalf ot Skandia, Hercantile and General. Hannover Re and 

Union Re declined a meeting, sought. further infol7lJdcion, ilnd re-iteraced 

t.heir clients' denial of liability. 

KlJI,AITI PROCEEDINGS 

Alghanim issued proceedings against Ilrabia and Al Amana in the 

Kuwaiti Commercial Court of Fil"St Instance (Fift.1I Circuit) OIl 30 December. 

1991 (hereinaft.er referred to as "the main action"). 

Al Amana applied to join by I"ay ot third party proceedings. inter 
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alios. the Plaintifrs pursuant to Article 86 ot We KUl/aiei Civil and 

Commercial Code of Procedure on 3 Hay. 1992. There is an issue on the 

exeent to Ilhicl1 such proceedings al'e connected '''itll the main action. 

A heal"ing of Al Amana's application took place on 27 June. 1992. 

'ihich lias attended by Aiglldllim. Arabia. Union Re . Hannover Re and Nasco 

Karaogian (HNasco H• brokers IIho placed Al Amana's outward facui tative 

protection). A further hearing rias fixed for 24 OCtober 1992 to a110[l 

time for servi"ce on Al Amana's other l"etrocessionaires. 

There ,{ere further Jiearings on 24 October lJnd 26 December 1992, 

but 011 each occasion a full hearing lias adjourned pending service on 

Cerling , Uercantile and Ceneral and the Seventh Plaintiff (HUunich Re"). 

On 17 April 1993 . a further Ilea ring ,{as adjourned for tIle s ame 

reason. At chat hearing Arabia s ubmitted a defence on the merits to 

Algllanim's claims. 

On 15 Itay 1993, a further hearing took place at 'i/)icl) all parties 

liere represented. The Plaintiffs were all represented by one lalr'yer. IIho 

made oral submissions asserting t t{O defences I lack of jurisdiction based 

upon the arbitration clauses and a defence on the merits as a result of 

the I{ar risks exclusions. A copy of tile quota sl1are/first surplus treaty 

signed by HercBntile and Ceneral '{as submitted co the Court 011 bellalf or 

the Plaintirfs (in the present action). The hearing ,{as adjouClled until 

11 September 1993. There is an issue as to tile significance of the 

Plaintitrs submission of non-liability based on tlte '{etC risks exclusion . 

In particular the Plaintiffs deny that any submission to tile jurisdiction 

or the Kuwaiti courts lias involved therein. 

On 11 September 1993. the Kuwaiti Court llutJlorised A1ghanim to 

j oin A1 Amana·s retrocesslonaires as parties. to amend tlJeir or iginal 

pleading and t o serve on tile retrocessionllires a suitable summons. 

It is Ai Amana 's case, tllerefore, tl1at the Plainti ffs. in 

addition to being third parties Co the Kuwaiti proceedings by virtue of Ai 

Amana's application under Article 86 , are also parties to the action 

originally brough t by Algllanim. Tllis is in issue . It is also in issue as 

to !iha c the Pla i ntirfs may be permitted to do in the main action by reason 

of dIe Order made on 11 September 1993. 

The KUliaiti Court decided co adjourn a rurcher hearing in Kur/ait 

:tHlt' 
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until 6 November 1993. in order Co allOl1 the appropriate summons to be 

served on the Plaintiffs and Co alloll the recrocessionaires to p r esent 

their Powers of Attorney. 

At the hearing on the G November 1993 all parties attended and 

submitted their POllers of Attorney except Assicurazioni. 111 Amana 

submitted its defence r/hicll includes the f{':lr risks e.'(clusion clause. 

On 11 December 1993 1I1ghanim filed a Reply and a file of relevant 

documents. 

The next hearing in Kuwait is scheduled for 29 January. 1994 . 

ARBITRATION (TRE:ATY) - PRELIIIINARY 

The Plaintiffs have served Notices of Arbitration upon the 

Defend.:1nt on 10 and 13 August, 1993. 

On 3 Sepcember 1993. 8Le wroce to Al Amana advising ellem Cllat 

ctley Jlad appointed ifr. Bryan J{ellecc ~~s arbitrator on behalf of the treaty 

reinsurers pur suant to Article 10 at tile Treaty I"ordings and inviting Al 

Amana to provide the name of thei r a r bitrator by 7 September . 

On 6 September. 1993. Hessrs . Ince & Co. (solicitors for Al 

Amana) ("Inces") ((rate to BLG indicating tllat since tile reinsurers JJad 

raised tile issue of arbitration proceedings before bacll the Kw"aiti and 

Dennuda courts. it was pr emature and inappropL"iate to appoint an 

arbitrator. Nevertheless . Inces specifically requested 8Le to inform them 

if they intended to approach tile ICC in connection with tile appointmen t of 

an arbitrator. 

On 10 September. 1993 8te ,,,rote to the Secretary Ceneral of the 

ICC ("SCICC", requesting tJlem to appoint an abitracor on Al Amana's behalf 

as per t ile provisions of Article 10(2) ot the Treaty l,IOrding. 

Until 27 September, 1993 Inces I"ere not provided ,,,Jell a copy of 

that letter (despi te their letter of 6 September). Accordingly, on that 

day they I"rote to the SCICe explaining why they considered it to be 

premature and inappropriate t o give consideration t o tlle appointment of an 

arbitr ator; namely. on the basis that tile issue of arbitration vel non I"as 

presently before both the Bermuda and Kuwai ti COUL·tS. Inces indicated in 

thei r letter chat they would wrice more fully in conneccion ,,Ii til the 

background issues involved in the dispute. 

On 7 October Inces wrote further to SCICe. 

/.;1.. 

• 

• 

 
Bermuda 

Page 6 of 44

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 

---.-

7 

By letters dated 8 Bnd 11 October. J993. tile ICC indicated co 

both parties chat despite Inces' cu"guments to the coneraey they JJad 

appointed Hr. Gordon HicJcmott as arbitrator on behalf of Al Amana. 

ARBITRATION (FACULTATIVE) - PRELIIIIN/IRY 

In a letter daced 9 August, 1993, 8Le had infol1rJed Al Amana that 

they had appointed fir. John TJ)omas OC as arbitrator. In a lett.er ot 7 

October 1993 Inces indicated Chat ellaC appointment was of no effect. for 

the follol-ling 'two reasons I 

(a) it being common ground chae the facultative 

retrocessions did not include an arbicl'ation clause. 

there was no incorporation of an arbitration clause 

in these circumstances; 

(b) the arbitration clause in tile undec1ying policy , .. as 

in any event invalid under KUllaiti lall by reason of 

Article 782 of the KUllaiti Civil Code, 

Accordingly. Inces declined to appoint all M 'l)i Crator 011 Al 

Amana's behalf, 

On 18 October 1993. BLe again wrote 'to Inces inviting them to 

appoinc an arbitrator on bellalf of III Ilmana under clle facultative 

retrocession, 

On 4 November 1993 BLe ,"rate Co Inces lldvising Chem Chat they had 

proceeded to appoint iI sole arbi tat taL" under t/le .tacul tative 

retrocessions. namely tile Hon, NL", Justice DaCosta. having indicated that 

tl,ey had ,"ithdra'ffl their nominee. JOJlO Thomas OCt 011 the bllSis that Ilis 

appointment as sole arbitrator lofOu1d be lnappropJ:iate, 

On 23 November. 1993. Conyers. Dill & Peann:ll1 (CD&P) Ill'ote, on 

behalf of Al Amana co che Han, NL Justice DaCost~1 l-tith .;l full outli.ne of 

the background issues involved in t/li.S dispute , "/lis letter ~1gc'lill stated 

that ie '"as Al Ilmana's vierl that there '''as 1)0 arbitration c1greement 

betlt'een themselves and the .facultative retrocessionaires ilnd that further 

there foIas no arbitrable dispute. In particular, CO&P advised tile HOIl. IIr. 

Justice daCosca of tIle proceedings '"/lich had been brought 1n Berllluda by 

the tacultative retrocessionaires . 

On 26 November. 1993. Hon. I-Ir. Justice DaCosta Ilrote Co CD&P 

d~clining Co act as sole arbiCrator under the circumstanc~s outlined to  
Bermuda 
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111111 by CO&P. 

On 9 December 1993 BU; h'rote to S.H. Froomkin. OC requesting 

I"hether he f-lOuld be prepared to accept appointment as II sole arbitrator. 

By a letter dated 10 December 1993, Hr. Froomkin accepted the 

8l'PoinCJnen t as sole arbitrator. By a letter dated 13 December, 1993 BLe 

noeified Inces of this. 

A preliminary meeting had .. been fixed tor 8 January 1994 . Hr. 

Fl'oomkin by le.tter of 30 December 1993 , .. rote to Al Amana Co provide him 

I(iell its defence. 

lIr. Froomkin by letter daced 6 January 1994 accepted cllat any 

attendance by Al Amana on 8 January 1994 or any participation by Al Amana 

in any ar gument on the jurisdictional issue ',1auld be I·ticllouc prejudice Co 

Al Amana's contention t/ldC there wa s no arbitration 8gl-eeurent bett/cen tIle 

parties nor It/auld such letter, attendance or participation be construed by 

the arbitrator as a waiver of III Amana's position , 

PRESENT POSITION 

In the Kuwaiti proceedings, tIle Plaintiffs h8ve contested the 

jurisdiction of the KUIt/aiti courts on tIle basis that Al Amana hael agreed 

to submit such disputes to arbitration although they n Of" assert that tIle 

KUl/aiti court may not determine the stay application until judgment is 

given in relation to the issues in the main a'ction, 

SUPRElfE COURT'S JURISDICTION 

I thi.nk that it is undisputed by counsel fOl- the pal-ties that 

chis Courc has jurisdiccion co resCrailJ foreign legal proceedings broughc 

in breach of an arbicracion agr~emenc. bot/l under its inheL'enc 

jurisdiceion and by virtue of section 19(c) ot Bermuda's Supreme Court Act 

1905 (TiCle 8 Item 1) the relevanc portion of ",/lich provides tllat 

" , ' , ... , " .an injunction may be granted.,.,. , .by a ll intel'10cueory order of 

tile court in all cases in which it appears Co the Court to be just or 

conveniene ellat suell order should be made; and any such oreler may be made 

either unconditionally or upon such eenlls and conditions as clle Court 

thinks juse . ..... ,' ", 

Ie is co be observed that section J9(c) ot ehe Supreme Court Act 

1905 corresponds to section 37(1) of the Supreme Court Act 1981 of the 

Uni eed Kingdom, f the relevant poreion of tile section reads : 

I'd. 

• 

• 
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"The High Cour t may by order (lfheC])er incerlocucory 

or tinal) grant an injunccion .... . .... in all cases 

in which i C appears Co the court CO be juse and 

convenient Co do so . .. 

Ic seems ellat tJ)e jurisdiction of the English High Court CO grant 

an interlocutory or final injunction '{as establislled by the English Court 

of Appeal in Pena Copper Hines Ltd· v Rio Tinea Company Ltd f1911 - 13) All 

E. R. 209. At ,212 Cozens-Hardy. }f. R. stated: 

.. Ie is beyond all doubt that this Court has juris-

diction to restrain the Rio Tinea Co. from commencing 

or continuing proceedings in a foreign court if chose 

proceedings are ill breach of contract. And I '''Quld 

also mention here , in order tllae it Ulay not be supposed 

that I have forgotten it because it does not apply to 

the circumstances ot this case. that the same l'emaL'k 

applies in regard to jurisdiction it in the absence ot 

any breach of contract the proceedings are vexatious, 

But to contend that as regards any breacJl of a clear 

contract made bet,"een tlle plaintiffs and the defendants 

the court cannot rest~'ai.n the defendants - WJlO /lave 

contracted tIlat they lIill not sue in a f.oreign court -

from so suing is a proposition to ,,,/lie/J I tllink no 

sanction oughe to be given by Chis court and ,,,hic/l is 

certainly qui te um"arranted by any a uthori ty chae. I elm 

aware of, .. 

flore f ecent judicial support tor the proposition tllat the Coure 

has jurisdiction eo grant injunctive relief generally in support of an 

arbitration (whether within or ,,,ithouc. the jurisdiction) is to be found in 

tile highly persuasive decision of the House of Lords in Channel Tunnel 

Group Ltd v Baltour Beatty Ltd (1993J 1 All E.R. 664 . At 684 and 685 Lord 

lIustill said, 

• Al though the ,,,ords of s 37 (1) and its forebears 

are very ,·tide it is firmly established by a long 

history of judicial self-denial Chat they are not 

co be taken ae tlleir lace value and that their 

I.J. 
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application is subject to severe constraints f Thi s 

process has culminated in a chain of decisions in 

your Lordships' House: see Siskina (cargo ormers) 

v Discos Cia Naviera SA, Tl1e Siskina (1977) J 1111 

C.R. 803. [1979J A.C. 210. Cascanho v BeDim & Rooe 

(U.K.) Led. (1981) 1 All E.R. 143. {1981} A.C. 557. 

British Ai.n,rays Board v Laker Airuays Lcd. [1984} 

3 All· E.R. 89, (19851 A.C. 58 and South Carolina 

Insurance Co v Assuranci Haacschappij de Zeven 

Provillcien ' NV (1986) 3 All C.R. 487, {19B7} A.C. 

24 . These are too well knorm co need rehearsal. 

and[ it is sufficient for present purposes to quote 

from che speech of Lord BCc1ndon of Oakbrook in the 

South Carolina caSe (1985) 3 All E.R. 487 ae 495 -

496. {1987} A.C. 24 ae 39-40, 

Tile first basic principle is that the por{ee of 

the Hi gil Court to gL"ant injunctions is a statutory 

polier conferred on it by s 37 (1) of tile Supreme 

Court Act 1981. "'tn.ucll provides: "The High Court may 

by order (,,,/lether interJocutory or final) grant an 

injunction ..... . in all cases In...IoIllich it appears to 

til e court to be juse and convenient to do so . " Tllat 

provisi.on is similar to earlier provisions (Consol-

idation) Act 1925 and s 25(8) oE Che Supreme Coure of 

Judicature Act 187J . The second basic principle is 
, 

ehat, although tile ce.nns of s 37(1) of tile 1981 Act 

and its predecessors are very wide, tile polier con-

lerred by them lJas been circumscribed by judicial 

authority dating back many years. lIe naCure of che 

limitations to ,,,hic/) tIle pOlier is subject has been 

considered in a number of recent cases in your 

Lordships' HouselSiskina (cargo oemers) v Discos 

Cia Naviera SA .• Tile Siskina {1977} 3 Al E.R. 803 • . 

(1979) A.C. 210, Castan/lo v Broh'll « Root (U . /(. ) Lcd. 

{1981} 1 All E.R. 143. {1981{ A.C. 557 and Brieish 

• 

• 
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Airways Board v Laker Airways Ltd (1984) 3 All E.R. 

39 , (19851 A.C. 58. Tile effect. of these auchodc,jes. 

so far as material to tile present case, can be 

summarised by saying that tile pOIo/er of tile High Court 

t o grant :1njunction is, subject. to t, .. o exceptions to 

,,,hie/) I sllall reter shortly. limited Co C\-IO situations. 

S1 cua Cion (J) is uhen one party to an action can shol-l 

chat 'the other parey invaded. or threatens co invade. 

a legal or equitable right of the fOl1ner for the 

enforcement ot '-Ihicll the latter is amenable co tile 

jurisdiction of the coure. Situation (2) is , .. here one 

parey co an action has behaved, or threatens Co behave , 
~ 

in a manner ,,,hie/l is unconscionab~. Tile tltird basi c 

principle is eliae among the fonns of injunction 'illich 

tile J/igh Court lia s pOlier to grant is an injullction 

granted to one party co all action to restrai n cJle 

ocher party Co it from beginning. or if lJe has begun 

from c ontinuing. proceedings against the fanner in a 

foreign court. Such jurisdiction is . Jl0wever, to be 

exercised with caution because it involves direct 

interference 'iith the process of the foreign court 

concerned. ' 

EXERCISE OE' COURT' S DISCRETIONARY PO/fER TO RESTRAIN 

Dotll sides accept chat tIle Court's discretionary pOlier eo 

reser.ain a pacey from commencing or pursuing legal proceedings in a 

foreign coure 1s seated autlloratively in Dicey and florris Connict of L.:1'''S , 
(T' ielfth cd. 1993) lit pages 408 - 419 and in Cast.anho v Broun)l'd Root 

(1981) II.C. 557 ("CastanJlo") at. 572! - 575c. Britisll Ain .. ays Board v Laker 

/? 1 
{1985} II.C. 58 ("BAB") ae 81 e - 9 to 95 a-b. South Carolina Insurance v 

" Haacssllappi {19B7} A. C. 24, ("South Carolina ") 40 d to e and Societe 

Nacionale Induscrielle AeroSpatiale v Lee [1987} 1 A.C. 871. 

("Aerospa eiale") at 892A - 89711, it decisi otl of che Privy Council Io'hich is 

binding. Cerea i n basic principles emel:ge on 'olhich tile COU1'C l!liW exercise 

its pOio'er from che cases sec ouc hereunder. 

Tile Court can exercise its pO'ier 'ihere ic is appropriM;e co avoid 

\;l.. 
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injustice. In cite Cas-can/IO case at 573, LOl"d SCc1nnc1n said: 

"Caution in the exercise of tile jurisdiction is 

certainly needed: but tlle I{ay in ,.,hich tlle judges 

/lave expressed c/lemsel yes from 1822 onuards amply 

supports the viet ... for ,.,hich the defendants contend 

Ch.3C tile injunction can be granted againse a parey 

properly before the court, ul1ere it is apl'J.-opriace 

Co avoid injustice. " 

In tlie lIerospaciale case ae 892A Lord Goff delivering tlle 

judgment ot cite Board said: 

"Tile la" relating to injunctions restraining a parcy 

from commencing or pursuing legal proceedings in a 

foreign jurisdiction has a long history screeching 

back CIt least: as far as tile early 19th century. 

From an early seage, certain basic principles emerged 

hl/liell are nOI'" beyond dispute. First the jurisdiction 

is to be exercised "lien the "ends of justice" require 

ie, See Bushby v iJunday (1821) 5 iJadd, 297, 307, per 

\ 
Sir John Leach V. - c.); Carron Iron Co. v naclaren 

(1855) 511.L. Cas. 416. 453. per Loed Sc.. Leonaeds 

(in a dissenc.ing speech. c.he force C?l "hich was .., 
however recognised by Lord Brougham, at p. 459) . .,J 

Tllis fundamental principle has been reasserted ill 

recent years. notably by Lord Scarman in Caschano v 

Brolm & Root (U.K.) Ltd. {1981j A.C. 557 and by Lord 

Diplock in British lIir",ays Board v Laker Ail1 ... ays LCd. 

{1985j II.C. 58. 81. Second I.,.here the court d~cides to 

grant an injunction restraining proceedings in a 

foreign coure, its order is directed noC. against the 

foreign court but against the parties 50 proceeding 

or threatening to proceed . . . . . ... .......... ...... . . 

Third, it folloll5 that an injunction l ... i11 only be 

issued restraining a party IIho is amenable to the 

jurisdiction of tJle court, against ,.,.hom an injunction 

I ... ill be an effective remedYt e . g. In re Norcll 

• 

• 
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Carolina Estate Co. Ltd. (J889) 5 T.L.R. 328. per 

Chitty J. Fourth. it has been emphasised on many 

occasions that, since such an order, indirectly affects 

tJJe foreign court. the jurisdiction is one It'llich 

muse be exercised ,"1 th caution e.{! e. g.. Cohen 

v RotllfJ.eld {1919} 1 K.B. 410, 413. per SCJ,-ucton 

L':J .• and in more recent _~iJ/les. Castanl10 v Brolm 

« Root (U.K.) Ltd. (1981) A.C. 557, 573, per Lord 

Scarman. All of this is, tlleir Lordships c/)ink. 

unconcroversial: but it has to be recognised Chat 

i c does not provide very much guidance to judges 

at firse inscilllce 1-1110 IUlve to decide ,,IheclJer or 

noC co exercise the jurisdiction in lillY particular 

case . .. 

Tile Court may exercise such por"er where it party has sought co 

institute or pursue proceedings in .... foreign court in br each or an 

arbitl.-ation agreement . h,e Pena Copper nines, Ltd. v Rio TineD Co. Lcd. 

(1911 - 13) All E.R. 209 at 212 Cozens - Hardy n.R. 

The "}faria eorthon" {1976} 2 LLR 720 3t 723 Hocaeea, J. 

In the "Lisboa H {1980} 2 LLR StJG ae 549. Lord Denning H. R. said: 

"In the present case I",e are concernt1d Ide/l a clause 

giving exclusive jurisdiction eo che coucts or ellis 

country. It is similar co an arbitration in London. If 

one of the parties breaks Cllat clause and brings 

proceedings in the Courts at a foreign country, 

ellen the Courts at ellis country have jurisdiceion 

to restrain him from continuing those proceedings -

it he is a British subject resident here, see Pena 

Copper Hines Ltd. v Rio Tinto Co. Ltd., (1912) 105 

L.T. 846: Ellerman v Read, (1928) 2 K.B. 145; or if 

he has sufficient connections Idth this country as 

to be within the reach ot our Coures, see The 

Tropaiotoros (1962) 2 Lloyd's Rep. 410. Tllis juri;;­

diction 15. halo/ever, to be exercised lfith great 

caution so as to avoid the appearance ot undue inter-

 
Bermuda 

Page 13 of 44

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



--------

14 

terence 'lith another Court , see Castanho v Brolm 

{l980J 2 Lloyd's Rep. 423, {l980J J li.L.R. 833 aC 

pp. 438 and 856 . • 

In Tr acomin .S.A. v Sudan Oil (1983J 2 LLR. 624 ac 626, Sir John 

Donaldson, }f. R. said: 

"The l earned Judge held tbat Ile had jUl:isdiccion to 

grant suc/) an injunccion.- and on the authority ot 

Pena .Copper }fines Ltd. v Rio Tinea Co . Lcd .• (1911) 

105 L . T. 846 he rlas plainly rig/It so t o hold, and 

indeed it J.5 noC challenged in thi.s Court ellat he 

had the jurisdiction to do so . The basis of chat 

jurisdiction. whie/} all the cases stress should be 

used sparingly. is C/Jat nocloIicllscanding char:. Teaeon/in 

are a foreign national not carrying on business IIi thin 

tile jurisdiction of ellis Court, tIle tact tllac they 

have agreed co submit disputes co Eng11s11 arbitration 

amounts either to a sufficient submission to tile English 

Courts or, alternatively, the creation of 1I sufficiently 

close nexus between them and the jUl."isdict.ion of t.he 

English Court.s t.o entitle us to exercise t./lat. juris­

diction . .. 

In t.he "Colden Anne" {1985} 2 LLR {198~} ~89, at. 498 Lloyd. J. 

.. The jurisdi.ct.i.on of the Court to grant an 

injunction to restrain a parey from proceeding in 

a foreign Court. has recently re-affirrned by tIle 

Court of Appeal in Tracomin S.A. v Sudan Oil Seeds 

Co. Lcd. {1983] 2 Lloyd's Rep. 384, {l983J 1 li.L.R. 

1026 . In an even more recent decision, Dritish 

Ain"ays Board v. Laker Airuays Ltd . . (19S3) 31'1.L.R. 

544 . the Court of Appeal has granted relief ill 

mandatory form . I n both cases it I{as empllasised that 

tIle juri sdiction is one I{hich should be exercised 

tlith extreme caut ion. T/le question I ask myselt. 

tlleretore . is to//let/ler justice in this case nOlo/ 

• 

• 
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demands that, I should grant the mand~lCol"y injunc-

tion for I/hich (t'odd Pride asks. I have come Co the 

concl usion ellae I should not ... 

f "No doubt t.he jurisdiction is to 

\ Lord ScarnlSIl i n Cas canho v Brown & Roo t r198l} A. C. 557 at 5 73. 

(II.L. (S)) (1981J A.C. 557_oC 573. 

III BAB (1985) 1 A.C. 58 at 9SE. Lord Scarman said: 

"The approach has to be cautious because an injunction 

restraining a person Iii thin the jurisdiction ot the 

English court from pursuing a retnedy in a foreign court 

(,here, it he pt'oves the necessary facts, he IldS a cause 

of action is, however disguised and indirect. all incer-

terence Iii eh the process of justice in chat foreign 

CDure. Caution is needed even in a "forum conviens" 

case , i. e . • a case in I."hich a remedy is available in 

the English as '''ell as in the foreign court. Caution 

is clearly very necessary ,,,/Jere there is no remedy in 

the English court in respect of the cause ot action 

'''hich. if the facts be proved. is recognised and 

enforceable by the foreign court." . 

/ 
per 

South Carolina Insurance Co. v Assurantie N. V. (H.L. (E)) (l987) 

A. C. 24 at 400 Lord Brandon of Oakbrook , 

In Aerospaclale (19B7) 1 A.C. 871 at 892 Lord Coft deliver i ng the 

judgment ot the Privy Counci.l saidl 

.. Fourth. i. t has been empllasised on many occasions 

Chat . since such an order, indi rectly affects the 

f oreign court, tile jurisdiction is one ,,,hic}) musC 

be exercised with caution", 

The jurisdiccion which is to be exep:ised Idth caution also 

applies to a case ,,,here tile ground relied on for seeking such an 

injunction is that the foreign proceedings have been instituted in breach 

of a "clllUse giving exclusive jurisdiction to the Court of thi s country" 

or in breach ot an l'Irbitration agl'cemenc . Tile "Lisboa" (1980J 2 u..R 546 

at 549, Tracomin S.A. v Sudan Oil Seeds Co. Ltd. (J983) 2 LLR 624. at 

626, Russell on the La l!" of Arbitration (T,."entietll Ed. 1982) at p. 297 . 

130 
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.. This .... . .. . . jurisdiction l(il1 not be exeL'cised I,J/)ere 

the foreign accion is properly brought for the pL'ocection o~ the rights of 

the parey concerned". Russell on the Lar( of Arbitration (TloIenCiet./) Ed . 

J..982) at p. 297 . 

.. Furthermore, a party 1o1ho seeks by one proceeding or another in 

chis country co restrain foreign litigat.ion in favour of an arbicl'ation 

clause should be careful not Co take any step in tile foreign litigation 

thereby submitting to the jurisdiction ot the foreign court", Russell on 

the Lal( of Arbitration (TuencieCh Ed. 1982) ae p. 297. 

In the "Naria Carthon" [1976) 2 LLR 720 HocDeCa J. said elC 728: 

"For these various reasons, thae is co say, the p~qssage 

of time, tile expenditure incurred by all p,1rcies lind 

the active steps taken by tJle ormers in the American 

proceedings both before and after the judgment gi veil 

against. t/lem on their Illotion to stay on July 29. I 

take the vie," dISC it , .. ould be better to allo, .. tllis 

matter to proceed in the United States Courts. ". 

SCfB}IISSIONS BY COUNSE:L 

It appears that in ancillary legal proceedings commenced on 3 Nay 

1992 in the Ku, .. alti Courts . til / Defendant claimed against th Plaintiffs 1 C 

as ic.s Reinsurers. From the outset the Plai;)tiffs challenged the 

competence of the Kuwaiti Courts under the J958 Ne'" York Arbitration 

Convention (to , .. Jllch Kuwait is a party). On 6 November J99J, tile 

DeEendllnt disputed the Plaintiffs' challenge co che competence of the 

Ku, .. ai t1 Courts. 

Hr. Belol! for the Defendant submitted ellat che injunction sought 

should not be granted on the ground dlat -

(a) the Kur .. alti Court , .. as the natural forum in which 

the Plaintiffs ought to seek a stay of tile 

proceedings therein cJle basis relied on namely 

that Al Amana had agreed to have disputes as co 

~ 
the plaineiffs liltlJility eo ellem qua retro-

cessionaires resolved by al"bieration; 

(b) the Plaineiffs had in [act raised the issue of the 

arbitration clauses before the KUI .. ait.i Court; 

• 

• 
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fe) it: , ... as contrary co principle tor a coure Co gL-ant 

an injunction restraining foreign pl:oceedings I~here 

an application h'~'ts already pending co stay C/lOse 

proceedings . Lloyd J. in 't/arld Pride Shipping Lcd 

v Daiichi CllUO Kisen Kaisha (1984) 2 LLR 489 p. 498. 

(d) it: was wrong as a matter ot principle for a parey to 

seek a ruling [loom a _court in one jurisdiction and 

simultaneously to seek to obtain an injunction 

reseeaining the continuation ot chose foreign 

proceedings: such a course of conduct amounted to 

abuse of process; 

(e) t ile effect of the grant of an injunctioll by the 

Benlluda court liould be co pre-eml)C the considera­

tion of the stay application by the KUI{.,li ci coure 

and ellaC it ,,,ould be contrary Co princjples of 

comity tor th.is court to seek to pre-empt a foreign 

court in circumstances I~here tile foreign court vas 

al ready seised of the issue. 

. 

nr. Veeder for t ile Plaintiffs contended tllc1C the Kuvaicj Court 

,,,as noe a compe tent jurisdiction and should be dis l'egarded as a natural 

forum , tllat the Plaintiffs by challenging the jurisdiction of tile J(lIuaiti 

Court did not submit to its judsdlc tion and that there r/as no evidence 

tllat tile Plaintiesubmitted to the jurisdiction of Kliitai ti Court as borne 

out by the affirmation of Al Sarral of 20 December 1993. 

foll ol"s : 

PLAINTIPP'S APPEARANCE BEPORE KW{AITI COURT 

Paragraphs 4 , 5 6 , and 7 of Hr. Al San"a/'s affinnation read as 

"Submission to tile KUI~alci Jur.isdiction 

4. }fro Clutrabally appears to suggest in his Affidavit 

t hat the Plaintiffs have by tlle · steps they have taken 

to daCe in the legal proceedings brought against tlleJfI 

by the Defendant in the Kuwaiti Commercial Court of 

First Instance (Fifth Circuit) ("the KUllaiti pc,?ceed­

lngs"). submitted to the Jurisdiction ot the KUI"aiti 

Court. I entirely refute chis suggescion. Tile posi-

/ 3~ 
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tion of dIe Plaintiffs in tile KUI(diti proceedings is 

clear. They are challenging the jurisdiction o f the 

KUf(aiti. Court . Any reference I(/liclt they have made 

to date in the Kuwaiti COU1'C to the contracts between 

them and che Defendant has been ~ade clearly in the 

context of their overall challenge of the KUI(aiti 

court's jurisdiction. 

5. At paragraph 11 of Ilis Affidavit Hr, CIJarbally refers 

to a covering note submitted to the [(ul(alci COUL'C 

by tIle Plaintiffs uich a documents file containing one 

o f the reinsurance treacies. Tile purpose ot submitting 

chese documents to the KUloIaiti Court lias co provide 

them WicJl a copy of one ot che contracts concaining 

arbitration clause upon IIhich the Plaintiffs rely ill 

seeking to stay Clle KUWcliti proceedings . There is no 

sense in which the reference to che perils exclusion 

clause in Chat covering noce (a copy ot 'oIl1iclt is to be 

found at "HAS 1") .01111 be caken b~ the KlUolai ci Court 

to constitute a submission t o its Jurisdiccion. 

Obligation ot the Kl" .. aici court to r,efer this dispute 

to arbitration 

6. I believe that it may be of assisc.:tnce if I I(ere CO 

explain thac in complying loli th c/Je J 958 Nel" York 

Convention on the recogni cion and enforcement ot 

Foreign Arbitral Al(ards (co I(hic/) KUI"ait is signatory). 

the KUh'ai ti Court have (by article 2 of clle Conven­

tion) d dual obligation. If a valid arbicr~tion 

clause is established co exist. tile Kuuai t j Court 

is first obliged to decline jurisdiction and . 

secondly. it has a p,ositive obligation to reter 

any dispute Co arbitration. 

Time table at KUI"ai Ci Proceedings 

7. I take issue I(itll Hr. Charabally's explanation 'of 

the "indivisibility" of the main and collateral 

actions before the Kuuaiti Court . As matters 

• 

• 

 
Bermuda 

Page 18 of 44

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 

£ . CdW tj, "to 1 t.-7&1.4, 

19 

currently stand. C/Jose Cuo actions have not been 

consolidated and sCilnd on tlleir olm . Tile Kurt'aici 

Court does, however, have discretion in determining 

whee/lee the Plaintiffs' application co stay tile 

KUl/aici proceedings as against tI)em I.,ill be decer-

mined as a separate and discreet issue prior co tile 

substantive dispute being detel.'llined or I.,hecher ie 

,o{ill rule on all issues (including the Plaintiffs' 

stay application) at the same time. Ie is conceiv-

able that the Ku,.,ai ,1 Court l{il1 not decennine the 

Plaintiffs' stay application until judgment is given 

in relation co tIJe issues arising in tile mAin action . 

If chis is tlle case, ellen the Plaintiffs could be 

required to 'iaie for up co three years for deterrnina -

tion ot the Plaintiff's stay application. In any 

event. a determinacion of the Plaintiffs' stay 

application alone could take anything up to one year 

Nei eller ot these estimates take into account 

che possibility of appeal in KUllait . It i s , as a 

result impossible at present to predict precisel y hOfl 

the J(u{{aiti Court l-lil1 handle the main and collateral 

actions. " 

I think that it can be interred from that affinllation ellat tIJe 

Plaintiffs have challenged tile jurisdiction of tile KUl/aiti COUl·t. have 

raised tile issue of the arbitration clauses before the KU'-I.li ci Court, have 

applied to the Kuwaiti Court to stay the proceedings liS agc1insc the 

Defendant, are seeking to rely on r./le arbitration clauses to stay tl1e 

KUl/aiti proceedings. J-!oreover. it seems c/Jat the Plaintiff's application 

to stay the KUI{aiti proceedings are pending before tile Kw{aiti Court. 

Furthennore it is undisputed that !(w-Iait is it signatory to the convention 

on the Recognition and Enforcement of Foreign Arbitral Al/ards (Hel" York 10 

July 1958) in I/hlch Article 11(3) provides liS folltJus: 

"The court of a Contracting State, I/hen seized of 

an action in a rna tter in respect of I/hich che 

parties have made an agreement within the meaning 

13l( 
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of this art:~cle shall . ae: tile request of one of the 

parties. refer the parCies Co arbitration, unless 

it finds that the said agreement is null and void. 

inoperative. or incapable of being performed.-. 

The Convention is given effect in KUliaic in La,., No. 10 of 1978. 

dated 26 Uarch 197~ T~S "as seated in l:>aragral'h 26 ot the 

nr. Rogan dated 4 occober~9.,J. 
affidavit of 

Since the Plaintiffs have made an application co the KUI{aicl 

Coure CO stay tIle KUh/aiti pl."oceeclings as against the Defendant ,(auld it 

noC be better on ground of judicial comiey noC Co restrain tile Defendant 

in prosecuting his claim against the Plaintiffs in the Ku,/aici Court uncil 

the Kurlaici Court had decided I{hether or noC it lIad jurisdiction? 

In Ifarld Pride Shipping Ltd. v Daiichi Chuo Kisen Kaisha (1984) 2 

LLR 489 proceedings had been commenced in the U.S. courts COllcurre/lely 

,-Ii ell tile initiation of arbitration procedures (1Ild actions ,.,'ere brougllt in 

t/le U.S. for a stay and in England tor an injunction. Lloyd J. refused 

tIle injunction. At 498 Lloyd J. said: 

Tile jurisdiction at the Court to grant an injunction 

to restrain a party from proceeding in a tOl'eign Court 

has recently been re-atfirmed by the Court ot Appeal 

ill Tracomln S.A. v. Sudan Oil Seeds Co. Ltd. (1983) 2 

Lloyd's Rep. 384; (1983) 1 h/.L.R. 1026. In an even 

recent decision. British Airuays Board v. Laker Airuays 

Ltd. (1983) 3 h/.L.R. 544. Cile Court at Appeal bas 

granted relief in mandatory form. In both cas~ it I>'as 

emphasised that tile jurisdiction is one ,,,hicb should be 

exercised ,.,.it/l extreme caueion. The question I ask 

mysel~. therefore. is uheCher justice in chis CClse no," 

demands c.hat I should grant tJle mandatory injunction 

~or which '",odd Pride asks. I have come co clle conclu-

sion chat I should not. 

The crucial ,4.dlfterence bec'>'een the present case and 
,,-.It 

Tracomi X cJJe Swiss Court had already refused a stay 

pursuant to tJle arbitration clause. Accordingly there 

,.,.as no way 1n which tIle English court could seek co 

13~ 

• 

• 
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compel the buyers to honour t.he arbit.ration agreement. 

except by grant.ing an injunc t.ion . In the present 

case, by contrast. the American court has not yet 

ruled on the joint motion for continuance , The 

matter is still open. It seems to me Chat in c/)ose 

circumstances it would be much better that the District 

Court should itselL rule ·on cite motion for continuance 

and, .i f it thinks fit. stay all further proceedings 

on Horld Pride 's cross-cla)m. in the light of the 

judgment I have given upholding tile validity of Nr. 

Eckersley's appointment as arbitratoJ:, racher clum 

thae I S/lould seek co pre-empt, lind perhaps even seem 

',:.-. Co dictace the decision of .it foreign Court. Ie //lay be 

t 

' . 
said chaC having Bnsl{ered the first four questions in 

favour of f{orld Pride consis tency lind l ogic require 

me to go one step furt/ler and anSI{eL" the fifth ques-

tion also in tlleir favour. But consistency must 

yield to caution and logic to tIle requirements of 

judicial comi ty, by I{hich I mean only tIle mutual 

respect due betl{een t llose I{ho, as Sir Jolin Donaldson, 

N.R. has said. "labour in adjoining' j udicial vineYilrds". 

I recognize that the Diserict court lIIay refuse a stay; 

i n whic/l case e/le unforeunilte resule Ifill foll Ol{ thae 

if Daiichi 's motion for summary judgmene is rejected. 

ehere uill be concurrene proceedings on boeh sides at 

the Atlantic. Obviously I hope dlac that !{ill no t 

happen. But to my Jnilld it is better to run tlla t risk. 

rather chan gr:ant an injunction I{hic/l .... il1. in effect . 

operate as a stay of the Florida proceedings. That 

T/lae is a function f{hich belongs p.t:operly to the 

District Court, and may s till. I hope be exercised by 

t/Ja t Cou rc. 

This Court should not appear to usurp that function. 

except:. as a last resort . 

For t he reasons I have given , I Ifoul d refuse '{oeld 

", 
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Pride's application for an inJunction .... . .. . . .. . .. N 

But account should be taken of Lord Coft ' s statement in Ael'ospatiale 

{1987} 1 A. C. 871 lihen delivering tile opinion of the Privy Council 'ihich 

is binding on chis Court. lie stated that jurisdiction to s tay foreign 

proceedings 'ias to be exer cised ,{i th caution and normally confined to 

cases ,{here the foreign proceedings ,{ere either vexatious or oppressive . 

Ae 896 Lord Goll seaeed, 

In. the opinion of their Lordships. in a case such 

as the present where a remedy for a particular IIrong 

is available both in the 'Englis/l (or, as here , tile 

Brunei) court and in a foreign court, the English or 

Brunei court liill . generally speaking, only rescl'ain 

the plaintiff from pursuing proceedings in the foreign 

coure if such pursuit 'iould be vexatious or oppressive. 

This presupposes that. as a general rule . the English 

or Brunei court muse cOllclude that it provides tile 

na tural forum for tile trial of tile action; and further. 

since the court is conceJ.-ned roll th the ends ot justice, 

that account must be taken not only of injustice t o t he 

defendant if the plaintiff is allo'ied to pursue the 

foreign proceedings. but also of injustice to the 

plaintiff if he is not alIor{ed eo do so. So the court 

will not grant an injunction it. by doing so, it ,{111 

depri ve tIle pllJintiff o f advantages in the foreign forum 

of ,{Ilicll it ,{auld be unjust to deprive him ." 

At 899 he continued: 

The mere tact that tIle courts of Brunei provide the 

natural forum for tIle action is. tor reasons already 

given . noC enough of itself to justify the grant of an 

injunction . An injunction Id l l only be granted to 

prevent injustice , and , in the context of a case such as 

the present • . that means that the Texas proceedings 

must be ShOl1fl in the circumstances t o be vexatious Qr 

oppressi ve . .. 

Are rJle KU'iaiti proceedings vexatious or oppressive? 

/3, 

• 

• 
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In Continental Bank N.A. and Aeakos Campania Naviera S.A. and 

ochers T.L.R. 26th November 1993 (e.A.) elle central question '{as ,,,heCher 
1/ 

che Continental Bank r .. as ellci tIed by virtue of an exclusive jurisdiction 

agreement CO an injunction reseraining a group of borro't'ers and gU .. 'lranCors 

from bringing legal proceedings against clle Bank in Greece . The agreement 

undel." the E:uropean Commun.iey's Brussels Convention on Jurisdiction and 

Judgments conferred exclusive jurisdiction on elle English Courts. 

Tile Court granted Bn injullction restraining elle parcy concerned 

from pursuing Cile Creek proceedings even t/touglJ clle Creek Court was also 

bound co apply che 8l."u5sels Convention. The Court found tllat the party 

concerned h'as in breach of an eXClusive jurisdiction agreement and chat • the continuance of the Creek proceedings amounted to vexatious and 

oppressi ve conduct and t/lae: it claim for damages for bL-eacli of contract 

,,'ould be a relativ.ely ineffective remedy. 

In tllat case Steyn L.J. said: 

On tile supposition thae Articles 21 and 22 of tJle 

Brussels Convention are inapplicable. tile Appellants 

seek to invoke the inherent pOI~er of the court to stilY 

the English proceedings. They ilJ."gue chae the judge 

should have grane:ed it stay until the Creek coure had 

decided whecher or not it had jurisdiction. It! a llY 

event, che Ilppellants submit that , even it a stay "as 

inappropriate. the judge ought not to have granted an • injunction. They drali attention to the face that . 

although a stay involves the regulation of Englisl1 

legal proceedings. an injunction restraining fOL-eign 

legal proceedings involves indirect interferen ce in 

the procedure of it foreign court. Accordingly. the 

Appellants submit. a court invited t? grant such an 

injunction ought to proceed ,·dth greae caution ilnd 

ought to grant such an injunction only it the ends of 

justice require it. See Societe Aerospatiale v Lee 

Kui Jak {1987} AC 871. at 891F-897A, 

Hiss Dollman emphasised that the Creek court is tile 

court first seized , .. ith the substantive action. She  
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said cha tic I{Quld be I"rang for tJle English coun: to 

decide cllae the Greek court does not have judsdicCiofl. 

TIle question I .. hecller the Greek court /Jas jurisdiction 

ought Co be left to tile Creek court. Tlie English 

courts ought:. Co crust the Creek court . Tile injunction 

,d,ll operate as an indir~cc interference 'olie/l the 

Ilorkings of a COlrununity Court. Such an injunction 

should Dilly be grail ted it tlle pUL"suie ot the remedy 

in the foreign court 'iould be vexatious and oppressive. 

That test is 110t satisfied. For tllese reasons, Hiss 

Dohman submitted. the judge erred in not staying tile • English action. but, in ilny event . she said, lie pl;linly 

erred in exercising /lis discretion in favour of tIle 

granting of an injunction . .......... ,., ......... . .. . 

In our vie," the decisive matter is that the D.'lnk 

applied for the injunction to restrain tIle ApPi!llants' 
, 

clear breach of the contract . In tIle Cil'CUJn!>tclIlCCS a 

claim for damages for bL'each of concract '-Iould be a 

relatively ineffective remedy for tlie Appell.::lnts' 

bre .. 'lch of contract. If the injunction is set aside, tile 

Appellants '-lill persist in their breach at COtltrdct, 

and the Banks legal rights as enshrined in tile juris- • diction agreements '-lill prove to be v"llu<!less. GJ ven 

the total absence of special countervailing' {acto!"s. 

tllis is the paradigm ClI!il! for the grant of all injunc-

tion restraining a party trom acting in breach of an 

exclusi ve Jurisdicti on agreement. In our judgment the 

continuance of the Greek proceedings. amounts to vexa-

tious and oppressive conduct on tile part of tile 

Appellants. The judge exercised Ilis discretion properly . .. 

In the Continental Bank case there are cereain silnilari ties as in 

the present case, The issue in that case concerned tJle breach of an 

exclusive jurisdiction agreement - the issue in this case is the breach of 

an arbitration agreement which is an exclusive jurisdiction agreement. 
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The Creek Court ,{as bound Co apply the Brussels Convention as is che 

Kuwal ci Court bound co apply the New York Convention . The matter is firse 

brought before the Greek Court - in the present case the matter is firse 

brollght before the KUI{aiCi Court. Tile Creek Court uas Co decide r"hecher 

or noC it had jurisdiction and likeldse the KUI"aici Court is co decide. 

The question concerning the indirect interference I<li ell tile 

,{orkings of a Conullunj cy Court if an injunction '{ere granted I{as raised 

before the Court . the question of proceeding ui e/] greae caution before 

granting an injunction lias puc before the Coure, as ,.,.ell as t/le granting 

of an injunction only if the ends of justice required ie and c/Je granting 

ot an injunction if the pursui t ot d reme\ dY in a foreign 

vexatious and oppressive - like questions al"C before ellis 

COUl"C ,,,auld be 

Court. 

Th us , on the assumpcion tllae the Defendant breached the 

arbitracion agreement. '-Ih iclJ is an exclusive j urisdi ction agreement , by 

the prosecution and the continuance ot KUI{ai c.i proceedings that I think 

amounts to vexatious and oppressive conduce on the pare of the Defendant. 

But aloe there Arbitration agreements and if so are they breached 

by the Defendant? 

ARBITRA TION AGREEMENTS 

Next co consider is "hecher there are arbitration agreements 

betl{een tile parcies. Ie appears frolll the evidence cJlac there arc CI .. O 

forms ot ,",ieten arbitration agn~emen cs bec'oIeen the parties - Arcicle 10 

ot the ProporCional Treaty clnd General Condition 4 of the Facultative 

Reinsurance . 

Arcicle 10 of the Proportional Treaty reads as follorfs: 

"(1) Disputes arising out of tllis Agreement or 

differences concerning tbe validity of tllis Itgree -

ment shall be submitted to tile decision of a court 

ot arbitration , consiscing of tllree melllbers, I-Ihic/J 

shall meet at tile seat ot the defendant party. 

(2) The members of tile court of alvitraCion shall 

be active or retired executives ot insurance 

companies or reinsurance companies. 

(3) Each party s/lall nominate one arbitrator. In 

the event of one parcy failing to appoint an arbi. tra-

11./-0 
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tor Iii tllin four weeks after being required by tIle 

ot/ler party to do so, tile second arbitl:ator slla11 

be nominated by tlJe Secretary General of tlle COUL·t 

of Arbitration of tlle International Cllamber of 

Commerce. Before entering upon the refel·ence the 

arbitl·ators s/Jall nominate an umpire. If tlle 

dl·bitrat;ors fail to agree upon an umpire Ilitllin 11 

(four) I/eeks of their appo~ntment. the umpire sllall 

be nominated by tile Secretary General of the Court 

of Arbitration ot tile International Chamber of 

Commerce. 

(4) The arbitrators shall make their Bflard in 

accordance lIith the usages and custOIllS of reinsuJ.'clnce 

practice ·and are relieved from all legal [onnalities. 

They shall make t/leir decision IIi thin [our months o f 

tile appoin tment of tlle umpire. 

(5) The decision of che court of arbitration S/ldll 

not be subject to appeal. 

(6) The coses of arbitration shall be paid as the 

court of arbitration may direct. 

(7) Actions for payment of admitted balances shall 

come under the jurisdiction of the ordinary courts . .. 

General Condition 4 of the Facultative Reinsurance reads as 

.. ARBITRATION. If any difference arises as co tlte 

amount ot any loss or damage, such differences shall 

independently of all other questions be referred to 

the decision of an arbitrator. to be appointed in 

liriting by each of che parties within tf/O calendaL· 

months after having been required so to do in flci ting 

by the ocher party. 

In case either party shall refuse or fail to appoint 

an arbitrator within tuo calendar months after l"eceipt 

of notice in llciting requiring an appointment, che 

other party shall be at liberty to appoinc a sale 

I 'f" I 

• 

• 
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arbit.rator: and in case of disagreement bec'{een the 

arbitrators, the difference shilll be referred Co tile 

, decision oL an umpire ,.,110 shall have been appointed .. 
by t/lem in h'l"iting before entering on tIle reference, 

and Iolho shall siC rile/l che arbitrators and preside 

ilt cheir meetings. 

The death of any parey sllall not revoke or affect che 

authoriey or powers of che arbitrator, arbitrators or 

umpire respectively; and in che event of che deact) of 

an arbitrator or urnpi L"e, anotller slla11 in each case be 

• appoin ted in his stead by the party ot arbitracors (as 

che case may be) by ullom tile arbitrator OJ." umpire so 

dying was ' appointed . 

TIle costs of the reference and of che ~'H-Iard shall be 

ae tile discretion of Clle arbitrator. arbitrators or 

umpire making the allard. and it is llereby expressly 

stipulated and declared ellat it shall be a condition 

precedent to any right of action or suit UpOIl this 

policy that the iI,,,ard by such arbitl."acol", arbicrlltors 

or uUlpire of the amoun t of the loss ·of diunage 1 f 

disputed shall be first obtained. 

If the Company shall disclaim liability co the 

• insured for any claim hereunder and SUCII claim sllall 

not ,,,ichin t,,,elve calendar months from tile date of 

such disclaimer have been referred to ilL'bitration 

under the provisions herein contained thell the cl~ .. iJn 

shall for all purposes be deemed to have been 

abandoned and shall not thereafter be recoverable 

hereunder . .. 

As to [ann ie appears chat boeh insurance agl"eements satisfy elle 

conditions of sect.ion 2 of the 1993 Act. and Article 7(1) of tile Hodel Lall 

as set Due in Schedule 2 co thae Act and Article 11(2) of tile Nel" York 

Arbitration Convention as set out in Schedule 3 to thae Acc, 

In August 1993 the Seven Plaint.iffs conuncnced t,,,o Sepal"ate 

arbierations in Bermuda under Al-ticle 10 and Ceneral Condition 4  
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respectively of the Treacy Arbitration and che Facultative Arbitration . 

Both arbitrations II/ere commenced attcr thr! opej·~"cjvc dl'te of tile 1993 Act . 

that is 29 JUlle 1993 and by virtue ot section 38 of che 1993 Act, thae Ace 

applies to che CliO Arbitrations notliichscancling that elle arbitration 

agreements l,Iere made before the commencement of ehe 1993 IIcc. 

As regards e/Je "Treacy" 1l1'bicration. all Seven Plaintiffs .al:e 

Claimants in ehe Treaty Al"bicraCion. TJleir respec:cive Notices Co 

Arbitration ,,,e're ddced 9 August 1993. The c/lree .:u-bicracors are Hessr:s. 

Gumbel (umpire) . Kellecc ilnd Hickmocc; chese Plaintiffs have served Points 

of Claim on 23 December 1993; and elle first procedural Ilec1l~ing oL tllis 

arbitration /las been fixed for 14 Jc1nuary 1994. Tile umpire (Ill'. Gumbel) 

,,,as appointed on G DecemiJt!r 1993 and in the premises tile contractual 

time-limit of Lour months und~J.' IIrticle 10(4) of tIle Trea ty foJ.' making the 

i!,,,ard l,till expire all 5 April 1994. 

As regards tlle "Facultative" Arbitt'acion , tile Fit'SC ilnd Third 

Plainciff (Skandic1 and Gerling) are Claimants ill tile Facultative 

Arbitration . Their respective Notices co Arbitrdtion "en! dclted 911ugust 

1993. The sale arbitrator is Ill'. Froomkin Q.C. TIlese Plaintiffs served 

Points of Claim on 23 December J 993 and the first procedural Ile."trillg of 

this arbitration had been fixed for 8 Januar~ J994,rI tllillk that from a 

prima assessment of tlle evidence it can be inferred tllat tlleee exists 

aebi tration agreements, 

Tilt: NATURAL FORUlf 

Hr, Belolf tal" the Delendclnt submitted thac the /{wo,t"ici. Coure ".1S 

the natural forulII i.n "/llcli clle Plaintiffs ough t co seck a stay of the 

pl'oceedings therein all the basis relied on namel y tllaC the Defendanc had 

~ 
agreed to 11Clve dispu tes as to the Plainti ffs liability to them qua 

retrocessionaires resolved by arbitration, 

He also submitted th"t KUI"ait uas the Defendant's commercial 

seat:, Ifr. Veeder for the Plaintiffs argued that Bennuda. being tIle 

Defendant's seat, I(as identified by Article 10(1) CIS the agreed place of 

the Treaty Arbitration under Article 20(1) at the nodel L.w lind ill resp~ct 

of the Facultative Reinsurance. Bermuda " as tJle natural forurl1 tor the 

Defendant. being its seat Elnd the domicile of the sole Elrblcr..'ltor, being a 

Bennuda resident in Bermuda I(it/J the same consequence , subject to any 

( 4-_ 

• 

• 
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rurther decision of the sole arbitraeor under Art.icle 20(1) of the Hodel 

Law. 

From the evidence it appears chac the Defendant is a company 

in.corporated in Bermuda under the Companies Act 1981 and it is also 

registered as an insurer under the Insurance Ace 1978. Its business is 

regulated under boCh /lcts by the Regi,scrar of Companies . The Defendant 

must comply l-lieh the provisions of"boch legislation. As Bn insurance 

company it must have a principal representative resident in Bermuda lj1ho is 

ei ther a registered insurance uranaget ' or a person otllerh'ise approved by 

the niniscer of Finance upon cereajn events rej,'tCing Co the financial 

posiCion of tile company. As a creature of Bermuda legislation i.e is 

subject to 

connection 

such legislation and in consequence it 

co Bermuda ' "·;UCll a corporate body ... as 
..J 

hJJS a substantial legal 

considered in National 

Iranian Oil Company v Aslliand Overseas Trading Lcd .• Benuuda Civil Appeal 

110. 15 of 1987. 20 ' July 1988. In that case DaCosta J.A. said: 

It is trite observ,,1tion ellat cln exempt cOlllpiiny 

incorporated under the provisions of the £x~lIIpted 

Company Act, 1950 is a local statutory creature. 

In order t o find out IflJat the statutory creature 

is and Ifllac i c i.s meant to do one must look at the 

statute only .......... Io'/liist most of' its business 

activities ace carried on abroad, it does have 

pOIo'er to carryon certain specified business 

activities in Bermuda. It may for example transact 

bclnking business in Dennuda so far as may be 

necessary ~or the carrying on of the business ot clle 

company exterior to Bermuda ..... it is finnly 

anchored in Bermuda eJlough i.ts activities may read} 

oue eo the ends of the earth." 

On the other hand the Defendant 1s not authorised to conducr::: 

insurance or reinsurance business or any ocher kind of business in or from 

KUlo'ait nor can the Defendant 1aldully maintain any office or employees in 

Kuwait . The Plaintiffs are all European companies . They are not 

incorporated in Kuwait and Ilave no presence in l(ul{ait. 

In light of the above I am of view Chat tile Defendant's seat lies 
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in Bermuda , the place o£ its incorporation, regisCl"Scion and regulation. 

Hence Bermuda being tlle Defendant's seat I{as identified by Article 10(1) 

of the Proportional Treacy as che agreed place of chae Treacy Arbi tracion 

u'nder Article 20(1 ) of the nodel La,,, as sec ouc in Scl1edule 2 to tile 1993 

Act. 

As regards the Facultative Reinsurance I agree lolich the argument 

of IIr. Veeder and hold Chat Bermuda is the natural forum for tile Defendant I 

PLAI NTIFF'S CHALLENGE TO JURISDICTION OF KUlIAI TI COURT 

The Plain t iffs have from tile outset cllallenged the competence of 

che KUI{aiti Courts under the 1958 Ne,,, York Convention . Nc. Veeder for tile 

Plaintiffs denied Chat by doing so t/ley submitted to che jurisdiction of 

the KUloIaici Court. I chink chae such a position caken by tile Plaintiffs 
"-

finds support in Harc Rich & Co. A.C. v Socie ca Itali.:tna IJllpianci P.A. 

(No . 2) (1992) 1 LLR 624. Neil L.J. said at 633, 

I turn therefore to tIle question uhetller Harc 

Rich submitted to che jurisdiction of the Italian 

Courts at a time and in a manner ",/lich prevents 

them relying on s. 32 because of the non-[ulfil-

mene of condition (c). 

In my judgment it is important chat s. 33 should 

noc be construed coo narrowly. It mlly , .. ell be that 

it h'dS not necessary for Harc Ric/J to lodge an 

alternative defence Oil the merits in October, 1988. 

but they made it abundantly clear in the pleading 

that the primary purpose of the document , .. as to 

clJallenge the jurisdiction of tbe Genoa Court. I 

am prepared to assume thae the first defence did not 

amount to a submission. 

As I understand chilt paragraph . ' coupled with 

the ansl .. er 1 .. /li ch ,,.as given fonnally 011 p. 1689 in 

par. 2 , the Court is there sayil1g t/lc1C provided the 

defendant makes it clear in his first defence rather 

Chan in some subsequent defence that he is contesti ng 

the juri sdict ion, thae will not amount to a submission 

'4-6 

• 

• 
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even though there is some additional material !{hleh 

constitutes ~'1 plea CO tile merits 

seems co be al1 addi tional reason 

s. 33 i n a broc1d sense. 

of tile case. TIM C 

tor interpreting J 

\ The second defence . /)ol/ever, w/J i cll ridS lodged in 

}fay 1991. is another matEer. I e seems to me chae 

chis pleading , .. as a plain D.lld unequivocal submission 

Co the jurisdiction of che Italian COU!·c co deal Iii th 

clle merits ot tlle c l aim. Though noC asking fol..~ 

damages Harc Rich , .. ere seeking the rejection of tIle 

declaratory relief cl"imed by Impiallci. The matter 

'las puc beyond doubt by the lodging of documents co 

support the case for }fare Rich. 

''1haC chen , .. as tile effect of Chat submission Oil 

the earlier judgment of tIle Corte di Cassazione? 

It 'o'ilS said that the submission I{as at most only a 

submission t o a trial at the merits. It uas not 

and could noc be a retrospective submission to 

the crial of che issue of Jurisdiction. 

Counsel Io'ere unable to refer us to any aUClloricy 

on this paine . Nevertheless ehe ansio'er to the 

question seems co me co be quice clear. l ollce Hitrc 

Rich had submitted to che jurisdiction ot tile 

Italian Courts eo cry the meri cs of cJle case, clle 

submissi..on covered clle Io'hole proceedings. After 

submission Harc Ricl! could no longer have 

disputed any earlier interlocutory orders in the 

proceedings. Nor could tlley any longer challenge 

the validity or competence at any ~arlier decision 

in t/lose proceedings. 

It follows that in my vie,,, tlle judgment of the 

Corte di Cassazi.one was tile judgment. at a compe-

cent Court. Hare Rich must be regarded as having 

submitted Co the jurisdiction of that court. )f 

not chink ellae the fact that che Plaintiffs raising of che  
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issue of the aeb1 Cration cilluses in their first defence before t ile KUllai t.i 

Court in ally indicated tllae the Plaintiffs had submitted Co the Court's 

jurisdiction . 

ARBITRABLE DISPUTE 

Since i C is inferred above that chere exists arbi tration 

agreements is chere an arbitrable dispute? Fro/J/ CIle evi.dence ie cnn be 

inferred chat disputes under boch the Treacy and Facultative Reinsurance 

have arisen bec'ieen tile Plaintiffs and tIle Defendant. The Defendant 

notified che Plaintiffs trom time to time of Alghani.m's claims co which 

che Plaintiffs responded by asserting ellae the claims ,iere excluded fcom 

coverage and lIence they Ilene noc legally liable . The Ifidch lind scope ot 

tile fiords "dispuces N or "differences" in an arbitration clause '"ere • considered in Hayter v Nelson {1990j 2 LLR 265. At 2G8 Saville J. said: 

For example. in Ellis Uecllanical Services 

Ltd. v. tfates Constructions Ltd., (1978) 1 Lloyd's Rep. 

33 at p. 37. Lord Justice Bridge , as 

he then ,"as . s~,id tllis: 

To my mind the test to be applied in such a case 

is perfectly clear. The question to 'be asked is: 

is it established beyond reasonable doubt by tile 

evidence before tIle court thile ae l~asc fX is due 

from the defend"ne co the plaintiff? If it is. 

the judgment should be given tor the plaintiff for 

that sum , "hacever X may be, and in a case , .. here , ~s • here, there is all Arbitration clause tile remainder 

in di spute should go to arbitL'ation. The reason uhy 

arbitration should not be extended Co cover tile area 

of the ex is indeed because there is no issue, or 

difference, referable to arbitration in respect at 

tha t amoun t. 

To the extent that such observations are intended 

to detine 1 .. /lat is or is noc a dispute or difference 

Idchin the meaning of an arbitration clause ot tIle 

kind under consideration. I din respectfully unable' co 

agree with chern - lUore importantly they seem Co me 
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to be in conflict ,,,1 ell the decision of tile Court ot 

IIppeal in £llerine Brothers (Pcy.) Lcd. v. Klinger. 

(l982) 1 r'l.L.R. 1375. In my vier." Co treat the foIoed 

Ndispuces" or [be I .. oed "differences" in the context 

of an ordinary arbitration clause as bearing such a 

meaning leads not only co absurdity. but also involves 

giving c/Jose ({ords a meaning , .. hieh (thougll doubtless 

one the 'lords are c.:Ipablt!' of bearing) in context is 

difti.culc co support . 

The proposition muse be thae if a claim is 

indisputable chen ie cannot form the subject of a 

"dispute" or "difference" I,lichill tIle meanillg of an 

arbitration clause. If this l5 so, chen ie must 

follol( that a claimant cannot refer an indisputable 

claim CO arbitration under such a clause; and that 

an arbitrator purporti.ng to make an aused in favour 

of a claimant advancing an indisputable claim Ilouid 

have no jurisdiccio/l co do so. Ie must fllreher 

folloll tJlac a claim' co I(hich there is all indispue~bly 

good defence cannor; be validly referred co arbi tracioll 

since . on ehe same reasoning, there I/ould aga in be 

no issue or difference referable to arbieracion . To 

my mind such proposi.tions have only t o be staced co 

be rejected - as indeed they " ere rejected by Hr . 

Justice Kerr (as he e/len I(as) in The N.Eregli, (1981j 

2 Lloyd's Rep. 169. ill Cenns approved by Lords Juseices 

Templeman and Fox in Sllerine v . Klinger (sup.). As 

Lord Justice Templeman puc ie (ae p. 1383):-

,~, 

There is a dispute uneil the defendant admits chae 

the sum is due and p.3yable. 

In my judgmene in Chis context 'neieller elle I(ol-d 

"disputes'" nor the Ilord "differences" is confined co 

cases I/here ie cannot chen and chere be detennined 

I(hether one parey or the ocher is 1n ehe rig/It. TIoIO 

men have an argumene over ((ho I(on ehe University Boac 
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Rac~ 1n a particular year. In ordinary language they 

have a dispute over f(llether it , .. as Oxford or Cambridge. 

The fact tlJdC it can be easily and iuunediacely demon-

strated beyond any doubt tllat tlle one is right and tile 

other is ,(rang does not and cannot mcan ellae that dis-

pute did not in fact exist. Because one man can be 

said t o be indisputably right and the other indisputably 

,(rang does not. in Illy vie, .. , entail Chat there "'as 
, 

eherefore never any dispute bec,o/een them. 

In my viefl tllis ordinary meaning of the \-IOrd 

"disputes" or the I .. ord "differences" should be given 

co c!Jose frords in arbitration clauses . Ie is sometimes 

suggested that since arbitrat10ns provide greae scope 

tor a defendant to delay paying sums , .. Jlich are 

indisputably due, che Court should endeavour t o avoid 

thae consequence by construing CJlese h'ords in arbi-

tration clauses so as to exclude all such cases .. . . 

APf)lying the I"ideh and scope of the meaning of tile ,"ords 

Hdispuces" and "ditrerences" to the flJcts o~ this case I tllink thae there 

ar arbi.trab1e disputes under both the Treaty and tile Facultative 
"'1 

Rei.nsurance . .... 
FACULTATIVE REINSlIRIiNCE: - INCORPORATION BY RE:FE:RE:NCE: 

The Defendant has accepted that by At'tide 7(2) ot tIle nodel Lall 

ie ,,,as possible to incorporate an arbitration clause by reference to 

another document provided Chat "the reference is such as to make C/lat 

clause part of the contract", Tlle Defendant SUb/Ditted that as a matter ot 

construction of tlle document relied upon there was no effective 

incorporation of the arbi tration clause contained in tile pdma l'Y insurance 

policy. Reliance was placed 1n a telex from NASca dated 23 January, 1990 

setting out the details of reinsurance. The relevant pare provides -

"Covert all risks of physical loss or damage and LOP 

therefrom as per wording attachel .. } 

The first and third Plaintiffs subml teed that dIe above reference 

to "Cover" I .. as sufficient to incorporate the entirety of the primary 

" 

• 

• 
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insurance polley including tIle general conditions seC out c/Jerein . 

The Defendant submi teed tllae tile above reference simply 

:1ncorporaced the descripc1.on of the risks in respect of lillieh reinsurance 

, .. as effected for as a matter of plain construction of the frords ie did noC 

incorporate the entirety of tJte policy and the description "Cover" I{as 

wholly inadequate co incorporate tl1e arbitration clause contained in 

another document. 

I chink cllat a scanning of Article 7(2) of tile Hodel Lar ... is 

necessary and' desirable. 
L. 

The relevant portion of tllac~'rCicle provides: 

The reference in a concract Co a doculllent containing 

an arbitration clause constitutes an arbitration • agreement provided tllae the conCract is in I(riting 

and tIle reference is such as to make Chat clause part 

at the contract ... 

By virtue of section 24 of tIle 1993 Act for the purpose of 

interpreting the Hodel Lau reference may be made of che t:raVclUX 

peepaed coi res. 

The travaux preparcltoires of tlle }todel La,,' shall that it is noC 

necessary £or an explicit reference to be made in the concrllctual 

documents to the arbitration clause and c.tlaC general ,,rorels of .-
incorporation suffice under IIrticle 7 of tile Hodel Lari. 

In Holtzmann & Neu/laus. Guide to tIle UNICTRAL NODEL £Ati (1989) at 

pages 263 and 2G~ it is stated: • .. 4. Reference in a '"ritten contl."8ct to a document 

containing an arbitration clause. if the i"eference 

makes the clause pal."t of the contract. T/lis sentence 

"'as added to make clear that "hen an arbitration clause 

is not contained in a 'olritten contract but rather in 

a document referred to therein - such as general 

conditions of contract or another conCracc - Clle arbi-

traeion agreement may be deemed Co be "1n Il"r1cing." 

The contract containing clle reference must be in 

Il"riting. This probably means that it must meet tile 

requirements contained in che second sentence of the 
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paragral,h. Tllae is, the contract probably must be 

eitller signed or contained in an exclutnge of letters, 

telexes, etc. OtJler",ise. as already noted, the 

parties could, merely by placing tlle arbitration 

clause in a separate document. avoid che requirement 

of a f/riceen assent trom each parey. 

TIle meaning of tile requirement that "the reference 

[be)" such as to make [che arbitration) clause a part 
, 

of the contract" //lay raise questions. The 'forking 

Croup made clear Chat it did noC mean elle conCract had 

to make explicit reference co elle arbitration clause • itself. Tile 1"equirement 'las adopted as a middle ground 

beC'-Ieen tiro positions: one viero' llBs Chat the text ot clle 

arbitration agreement had co "be before boch parties N 

in order to bind them; another vier" uas tllat only 

a "reference" in tile contract to generc'll conditions 

or other documents ~ontaining the arbicrc'ltion clause 

,,,as enough. The language adopted appears to mean 

tllat the general conditions, prior contract or other 

document must have been intended co, be incorporated 

into the contract. and not merely referred to ill, 

for example, a "whereas" clause or as background to 

the agreement". • At page 285 it 15 5CGted, 

FIFTH I'IORKING GROUE' REPORT 

MCN 9/246 (6 IIARCII 1984) 

Article 7 

17. The test of article 7 as considered by tile 'forking 

Croup was as t01101"5: 

(same as Fourth Draft. supra). 

18. The ''Iorking Croup adopted that article. 

19. The ''Iorking Group I"as agreed tlldt the last part of 

the last sentence of paragraph (2) sJlould not be under-

stood as requiring an exp1ici c reference to tlle arbi -
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cration clause contained in a document referred co", 

In Berger, International Economic Arbitration (1993) ut pages 152 

and 153 is stated: 

The {lording of tJle IlL is misleading in cllae At"c. 

7 ?c( 2 cd sentence requires It reference IIhich makes 

'cha t clause' part of the conCract. This does not mean, 

llo'iever. Chat the ffL lI)I{ays requires a specific reference 

to the arbitration clause contained in some ocher docu-

mene. Such a vie,,, 'o/culd not confOJ.1n Ilich //IOdenl commer-

cial practice Ithere parties to cOlllmericial contracts usually 

refer co other legal texts as such rather chan to individual 

cliluses like arbitration agreements contained therein in 

order co avoid loss ot time and unnecessary double 

reterenc,!s. The fonl/ula employed in tile HL has t o be vielo/ed 

agaiJlst tIle proper function of tile fO.Llllitl vc1lidity rule. 

The reference Co the documenc cOlltaining the arbi tration 

agreement lias Co be ot a kind ,o/hiell ensures t/ldt tIle parties 

arc "ware of the fact that chey oust 'Cile jurisdiction 

ot tile competent courts. To meet these requirements. 

the almost unanimous international. doc c.z.-inc requires 

that the ocher party is alrecldy in possession of tlte contract 

condi tlons or tllat the other party is put in cl 

posiCion to check the reference. tor example lih(!re 

the condi cions are seC out on the reverse side of 

elle contract or attached to it or, nlternlltively. 

chaC dispute settlement through arbitration is 

customary in tllat particular business". 

Nevercheless it appears Chat by Article 16 of Che Nodel Lal". tIle 

arbitration tdbunal. and not tIle Court. is first to decide maC ters of 

jurisdiction. including any dispute about the existence , validity and 

scope of the arbitration agreement invoked by the claimant. Furthermore. 

it seems that the role of the local court in decennining disputes as Co 

the arbitrators' Jurisdiction is by virtue of Article 16(3) of tIle Hodel 

Lall striccly confined to intervention by Ilay of appeal from the 

arbitration tribunal's determination in lavour of its jurisdiction.  
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For instance in Fung Sang Trading Ltd v Kai SUIl Sea Products and 

Food Co. Ltd. {1992} 1 H.K.L.n. 40 at 51 and 52 Kaplan J said, 

Returning to the }Jode! Lair' at Pl'. 74-5 Aron Broches 

in his commentary on Article 16(1) 5uUlm.:.r.ises the 

posi:cion as to competence and seplIrabili cy in the 
y. 

follorling useful passage!.. 

"4. The concept ot 'competence-competence' concerns the 

degree co ,,,hieh an arbi cral tribunal may rule on i cs , 
Dim jurisdiction as defined by the arbitration agree-

mene. Ie does not imply the pOI"er of an arbi tral 

tribunal co cake a tinal and binding decision as Co • i cs jurisdiction. Ie rather denotes a tribunal' s 

palier Co adopt an initial ruling as co its Dim juris-

diction. TIle issue is noC the fina11 cy of the 

arbitrators' decision on their jurisdiction and the 

consequent ouster of the jurisdiction of the courts, 

but rather the time at uhich the conditions under 
\ 

Iolhicll the courts may play their role as tile final 

autllOrity on the quescion of arbitral jurisdiction. 

It is therefore all issue I"llich is co be L-esol ved on 

tile basis of practical rather tluJn doctrinal cOllsid-

erations. The basic problem is 110'" to reconci le the 

realization of the objectives of commercial arbitra- • t ion. 1"l1icll ,,,ould be defeated if an arbi.tral tribunal 

l>'auld Ilave Co suspend or tenninace its proceedings 

each time a party pleaded invalidity of the arbitra-

tion agreement , ,,,ith an effective measure of court 

supervision to ensure tllat che Drbi tral tribunal does 

noC finally confer on itself a juri~diction I"hieh by 

reason of tile consensual nature of arbitration can only 

derive from the agreemenc ot tile parties. 

5. The pol"er to investigate its olm jurisdiction is 

inherent in the appoinc.ment of an IIrbitral tribunal 

and is nOI" generally accepted . Not'oIichscanding its 

essential role in the discharge of an arbitral tribunal's 
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task. it has in the past not been explicitly stated. 

Tile tendency over the last fe,,, decades /las, hOI/ever, 

been co set chis l>Olfer ot arbitral cl"ibunals forell 

in express Cenns. The explicit recognition of 

competence-competence in the nodel La,,, in accordance 

"ich chis tendency and lends ie additional autJlority. 

6. The second princ1.ple"enunciaced in paragraph (1) is 

·sepCfrabilicy'. Ie must be carefully distinguished 

frolll "competence-competence", tfhile the latter. liS fte 

have juse seen recognizes the l)Ol.,er of an arbitrator Co 

rule. ae lease initially. on his Dim juL"isdicci oll • 

separability ot the al'bieracion clause is .intended co 

have the effect Chae if an arbitrator ,,,ll0 has been 

validly appointed and '''ho stays '''ithin the Ii/nits of 

tile jurisdiction conferred upon him by tile arbitration 

clause concludes tllilt the conCract in ,,,hicll the arbi tr­

tion clause is contained is invalid, he does not 

thereby lose his jurisdiction. T11is concept ,,,hicll 

is relatively ne,,, has been accepted by judicial 

decisions or by doctrine in a large number of countries. 

It has, however, not been universally accepted and , .. Jtll 

few exceptions it has noe been enacted as statutory law 

anywhere. otherwise chan through adoption of the lIodel 

La,,,, of ,,,Jlich the Canadian legislation is an example . 

There is, moreover, no evidence that ie has the same 

meaning and effect in the countries and among dIe authors 

,"hieh has accepted it. Nor has its pl:eeise meaning been 

detined in Art. 16 or In the discussions leading t o its 

adoption. 

}fro Davidson invited me to rule 'On the issue as Co 

whether there ,,,as in fact a binding agreement beth'een the 

parties. Tempting as it ,,,as to dispose of the matter on 

the aflidavi CS t Co adopt such a course ,,,culd have qeen to 

turn Article 16 on its head. fihac should IJappen is chis: 

I should appoint an arbitrator. The Cwo appointed arbitra -

"' 

{i)4 
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tors 1(111 then appoint the third to make up the t ,ribunaJ ot 

cJlcee. If the defendants I./isll co rely Oil tile poine c/lac 

they never entered inco an agreement at all. chen they muse 

do so "not later ellsn tIle 5ubJuissiol1 of the Statement of 

Defence" , Tile Tribuna l Inay rule on this poine as a pre­

liminary issue or as pare at an award on the merits. If 

done by , .. ay of preliminary question and if in favour of 

tl1e plaintiffs the defendants will then /Jave 30 days in , .. hieh 

co invite this coure Co decide tile question. Sucil decision 

of chis court is final. Ie should be noted that the aebi cra­

tion can continue , .. Ililsc a request. is pending to tile court. 

In Hong Kong chis Ifill noe be as an important. pl'ovisions as 

elsel'lhere because at the speed Ulell '-I/licll parties will be 

able eo come before this court. 

I£ the Tribunal makes an a'-Iard on the mcries, '-Illic/} 

clearly '-Iould encompass it finding chat they /lad juds­

diction to do so, t/lell the c1efendants '-lill h~~ve all 

opportunity to apply to see tIle B'-Iard c1side under 

Article 34 it they call establish that tIle agreement is 

noC valid under Hong }(ong LSII". 

In Gaillard, International Council for Comme.ccial Arbitration, 

congress Series No.5 (1990) at parIes 163 and 16" it is seated: 

• 1. Tile Principle ot "Competence-Competence" 

Tile fundamental principle '''hic/l prcvents a p.u·cy trom 

delaying or disrupting elle arbi cration simply by 

claiming the non-competence of the arbitral tribunal 

is the "competence-competence" principle. u/lich gives 

the arbicraCOI-S tIle po'o/er to rule on tlleil" olm juris­

diction. 

Tllis 15 undoubtedly one of tIle. most sensitive 

problems in arbitration la,,, , Even though most modern 

legislation 1n civil la,o/ States endorses the "competence­

competence" principle to ae least some extent, thi~s 

appearance ot unanimi cy conceals some very considerable 

differences as to its meclning and scope. 

• 

• 
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The principle ot "competence-competence M does not mean, 

as its detractors sometimes erroneously suggest, that 

arbitrators have the last liard on their aim competence. 

Rat/ler, 'the standard merely requires tha t they be tile 

firse to rule on the question. Nei. tiler the arbitrators' 

findings of face nor of lahl' concerning their aim 

competence 1n any {(ay bind the judges competent Co hear 

acciQns tor annulment of tile award or disJ)uces cOllcerning 

its perfonnance. The funt:iamencal purpose of the rule 

concerns timing; i. e .• Co prevent prior disputes over 

tIle competence of tlle arbitrators, I~hicll may be legici-

maCe bue are often groundless • .trom unduly delaying the 

arbitration. 

Hor-lever. the rule also applies Co national courts. 

in tl{O different situations. First. the "competence-

competence" principle prohibits national courts from 

ruling on a challenge to the competence of the arbi-

trators until the arbt trators have themselves ruled , 
on this issue in an arbitration BI.,ard. Tllis is the 

essence of the rule. It resolves tIle logical qUdndry. 

well highlighted by V. V. VEEDER . in {.,hic/l the coml'e-

tence of tile arb1 trator df,ld the competence of the 

judge are mutually exclusive. by allo{o/lng the arbi-

trator to rule first. At least in its purest con-

ception. such as in French lal." national courts 

therefore may not rule on the question until tlJe 

arbitrators tllemselves Ilave had the opportunity 

to do so. It should be stressed again chac the 

purpose of Chis measure, whose e~fect is purely 

chronological and not hierarchical; is not;, co impose 

the findings of the arbitrators on the judge . Rather. 

it simply seeks co avoid groundless litigation over 

che competence of clie aebi tral tribunal from paralyzing 

the arbitracion. 

It no doubt could be argued that allol.,ing tlle 
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arbitrators to proceed regardless of any challenge co 

c/Jei.r competence broug/H; before a national court ,,,auld 

accomplish the same resule. But ie h'ould be unreali.stic 

Co believe chae SUcJl challenges '"culd not disrup t. the 

arbitration. By bringing B challenge before the national 

courts, the party hostile Co tIle arbitration necessarily 

forces the aetention ot his opponent and of the arbi tracors 

Bh'dY from tIle arbitration and requires them Co concentrate 

on the nacional cOl/rts, ae least until tile challenge is 

settled. Ie is naive Co imagine that the arbiCl"acioll ,,,il1 

go [on-lard while else'-Ihere a judge . u/)o is not even 

required to hear the 31"biCratoc's Dim reasons tor upholding 

or rejecting their competence. 11111 determine tIle question. 

It must be reJllembel.*ed tllat it is concern over tbe 

disruption of tile arbitration 1{lIicll lies at the 

heart of tile rule; because of it elle arhi era tOl.·s, 

empol"ered to rule on their oun compecence, can rule 

freely on every contenc:1ol1 raised by the parties on 

ehis point , subjecC only to tile subsequent determina-

tion by che judge encruseed Idcll ruli.ng on dIe 

regularicy of clle al{ard as to tile concrol of a valid 

arhicration agreemenc. This freedom from interference, 

much moce tllan tile fact tllat adJicracors dJ:e allol"ed to 

continue the:1.r ,,,ork, is tile real meaning and effective­

ness of the principle of "competence-competence. " 

Secondly, and correlatively, this "competence­

competence" principle governs the judge's conduct '''hen 

hearing an acc:1on brought by parties '-IlIa appear to be 

bound by an arbitratioll agreement. rfichout examining 

the merits ot the action and without even examining the 

issue of competence except to escablish prima facie dle 

existence of an arbi tration agreement, the rule requires 

the Judge to send the parties back before - he arbitrators. 

so thae the arbitrators can first rule on the question of 

tlleir competence. Th e principle at "competence-competence" 

{51 

• 

• 
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mandates ellat the judge make only a pl"ima facie assessment 

of the existence ot the arbitration agreement. TIle court 

llIay not rule on the merits of tIle parties claims concerning 

compe tence . .. 

I think that in light of the foregoing tile construction of the 

words of the document cannot be on the "literal rule" basis. Ic has to 

take inca account the ·Crllvaux preparatoires"tlJac shed light on Article 7 

of the Hodel ~I". Thus I do not e/link ellae the "plain construction of 

words" approach is applicable . !fence I do noc accept Hr. Beloit's 

submissions. In any case in my vie!1 the matters raised by the Defendant 

in his 5ublllissioIltare matte.atllat relate to tIle existence. vdlidicyand 

scope of an arbitration agreement and are matters tor the arbitral 

tribunal firsc. 

CONCWSION 

It follows that I granc the relief sought by the Plaintiffs. In 

my judgment there is a clear bargain becticen tile parties tllat any disl)UCe 

Sllould be detel.1llined in one way only - namely. by reference to arbi [z.-ation 

being a condi tiOll precedent to any liabili ty of ei ther party and the 

prosecution ot the Kuwaiti proceedings amounts to vexatious and oPPl-essivc!! 

conduct by the Defendant, " 

I I .. ill lIear coullsel Oil' costs. 

Dated chis ::L I !t day ot Jalluary 1994, 

Acting Puisne Judge 

L 1 

, J 

"' 

\ 
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