In THE COURT OF APPEAL FOR BERMUDA
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¥
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JUDGHENT v FACTE,

-

in teday's world of sapid communicasiof -i!tn{/-,-i'qnd: af
contraces are concluded dally by ::l-_-: 'ﬁ?";tf canccrned with
afig¢ such contract mado bBetween ':uuhul-\;l; tradacs. | In mid=Docomber
J.'Bﬂfq ship loaded wich a cnrqu‘ﬂji‘f;i't:-ight cun fual oil leift
Rangoan, furma and procesded (ta g@4a. At Lhat moment Aeither
Dupont Scandinavia AB (7 Elug_ht. ') nor Cusstal (Bermuda) Ltd.
["Cosatal®™) had any prppﬁ‘nary Llntuswat in the eil. However, aE
a result of che a:t}"N._Eh: of brokers while the oil was in
transit 1kt was acyuibed by I'.‘q-ll'r;lj. and wwld te Dupont by hrokecs
acting on bqjﬂN \of Coaseal. ! -

'.I.'hl wessel prn:uﬂ.;.-‘ﬁ Eo Morkkopping in Sweden. The oll was
d.i.l-l:l'l!l:‘_l-dba‘- Subssguant testing showed it had considerable fresh
H.Iu_'::;niﬁtlnt in excess of specification, which wvlwarly made it
éﬁ"‘-‘ullulhier in agdicion, there was a shortage in quantity. In
~ \quulﬂﬂl & clalm wew madé against Coascal for bresch of

)
. EoRErast and qunj

Cﬂm contract betwean the twe parcties is recorded In two
telexes of whe L)sr and ldsh January 1982. The teles of 1)Gs
January contained tha terms of the sale. Fhay-—sie S4i—out i

Full in-the Statement of-Cheim: One of thoss Lerms ccads as

fol lows:
LAWS AKD # EWISS AW TO
¥ r.
ARBITREATION APPLY . Bermuda -
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Theta are the words which have glven rise to the dispute Letween

Eha partisa in this case.
The record shews that certain selexes and a ietcar passed

between the interested partles or their reprasentatives, (1 '

nhall have eccaslon to refler to these later in my judgment], Ag

thig :nng- te i3 sulliziant Lu =ay :hat[;qn::ll dendad Ilnntt;tyjllnni
ln July 178¢, Dupone issued & specially endorsed wric 2

claiming damages la the sum of U5$1.141.1iq3:n;|thnr WiEH

i.ntl:':::lt and :ﬁ:t;;lﬁr'-s L -- LM g o YT L: =T hudc@ ._j
On J0th Augustc HH___.Cunr.nI. fasued a summons sskin§, Inter

nIin. that thnipigcutdingi Llfiiﬂ’hl stayed and that Dﬂl<1lluil

ba rafsrfed to arbibfation pursuant &5 Swilss 1u:£ln'i%:q:din¢-

with the terma of the agresment betwesn the E‘?it;%zktl-:rud 11

Q in tho Stacmant of Claim endorsed upon che HWedt of Summena.

The application cama an for hln:hq’#ﬁifﬁr- Hr. Juatice

Adscin Ward on 24th Auyuss 1987. HL‘ tuﬂlnq W r-lrrvid nnd ) i
wE g il ‘:_Ll,.. -HJEEL)

‘L;,.”r.r.m._ﬁ.n“f_lr_.!_.-,,

ordered that

gn-nE}; whe L1g} Seprember 1987,
Lhe preoceedings be ztayed and tut&i-r thae purfint Lo At iade

1303) wi :.J[-.- Hew Yurk C.‘l.'!h\l;lu.!.tfnﬂ the partics be referced to

T e Gud el Al offemed §

1 ;;hi:r.tinn. dopomt—iad—-sppeeted—fromcirirorder. o . o 52 clhetng -

Ex - Cirabmatonnd) S BefEoliTe Neg S, € (e
||L E.-q'l..g'me spplication (was made to the learcas Tudge un

‘;._-.1' ¥ of The ﬁrmtrinfﬂﬂ Act 1986 of Hrmudr"nd M."r.,i-ﬂ"l ﬂu: of The

'I'I-‘ -'II-L-LQ |_r_"f.|-._
Hew Yuik Lungpgyiﬁﬁ L5358, *Feor—paae

F ralevant mpﬂnnn:

’ 3 rely 3 S-H.'Q-h Bil} ceads as Iﬂlihir g “"---_.___‘_‘_“h‘_h

| AR any pacly Lo an arbitzation agreement to which this #
| section applles... vunssnces any logal procesdings Lln any
‘}‘ caurt q.g.q.inl'l'_ any el Paity Lo Lhe agroemenk. . . in respect

of any matter agreed to be referred, any party ku Lliw
procewdings, may At any Elme after appaarance, =nd Lel[ore
delivering any pleadinga or taking any other steps in bLhe
procvesdings apply Lo the court tea scay che Flﬂﬂtlﬂiﬂqlt and
tne court unleas sacisfied that the arbltraction agresusnt Ls
null and void, Llnopucative we Incapable of being perlormed,
or that chnere Is not in [acl any diapute between the partiea
with regard to the matter agreed tw be relecred, ashall make

i u:'v.hlr ul ing the Frﬂcuudin“.h
st it # e out

tion applies co nﬂﬂ'ﬂﬂﬂlnllu international ayreemsntal.

Sectien 2 of che ACt States that an "arbllialion AgrocoRent =
-

"means an agreement Ia wriklng (lncluding an agreemeont
contained in éxchange OF leblers; talegrama; telax mossages
or any ather means of communication used In general busineas ey

e Bermuda
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practice] te submlil Lo arbicration prassnt o future
Gillerences capable of secslement by arbitrasion whethar an
arhirrartor 1S named therein or not,™

The 13568 tew Yurk Convenctien on the Recognition and
Enforcement of Foreign Arbictral Award forims Lha Flcst Schedule bs
Ehe ACE.

Article II(2) of the Canvention akakas:

"the term ‘agresment in writing' shall faslude the parpliral
clause Lfn & contravt or an srbitration agreement, figned by
Lhe parties wf contained in an exchange of latters b
talegrams. "™

Article rI()) which ilu substance corcesponds to) Pection B of

! the Becrmuda Act ccadnmi

"The court of the Contractinyg SLate, shen scized of an
actian in & macter in respect of whith\the parcies hava made
an agresent within the meanloy of Shfs accicla, shall, ac
the reyusst of ane of the parties Ye¥ér the parties ta
arbitratisn unloss Lt finds cthag “tle said agresement L3 naull
and wvoid, incperative or incapabde of bLwluyg performed.”

i_ﬁn‘t o oudin'] The appeal from the learned TRidl judge i3 essentially as to
whether nis interpretation ofl Swisa law on the parcicular icsues
involved was cocrect. Epgedgn law Lls troated as a "guestion of

Face of & pecullar kimdl\(Parkssho v, Jingh P, [1968)lp, T3] at

.y

As Cheshirewand Hocth ckascve

"To dasepibe Lt an ocne of [ecl is Ao doubt apposivs, ia tha
sense, tHay the applicable law must be auveriained according
! to ghe\eVidence of witnesses, yeat thera can be no doubt that

what\ig iavelved is at boctom m guestion of law, This has

Lewn Jecognized by the courts., The rulw, Lo instence, in &

picely domescic cese i@ Ehat an appellate court will Jdisturb
w\findipg of fact by the trial juadge only wWith the greaatest
reluccance, but this is not so whan the '"fact' that has besn
found In the court below is the ralevant rule of a foreign
Isgal ayscem., In such & case the role of the appellate
court his besn describsd as followsl

- & FF

'I think it im our duty... to examine the evidence of
foreign law which was bafore the justices aud Lo decids
for gurselves whather the avidence justifies the
conclusion to which they coms.*® (Chashlie and Norch, =
Private International Law, llth Edn pp. l106=107; 4
Parkasho v, Bingn F.AL968 p. 233 at 230 per Calrna Jd.; I
ibid, at p. 1%4¢ per S8ir Jocelyn Sieon F.; [(1367) 1
i All.E.R, TIT,TdN).

[;Lt] <¢ In this case although the grounds of appeal are many, in

reality they cover three issces, Tha first is whether the formal .

vallaity of the arbitration ayiwemant (s governsd h; the Maw York
= x iy, -
E ',?4; B

—~ 6]

=" Convention as applied Ly Swiss courts,
e - I et ci g
el 11;?""" Judge was right

o =i Fa = SRTTLC R PR T
e i QEH.
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validivy of the arbitration sgreement having regasd == tne Cwias
substantive law. The third is whether tha learnad judge was

right in concleding that lie weas nct aasvisfled thatc the agreement

i
Was Lnopecaktive or :Ln.:npd.hl.- of b.].nq pecformad,
bt
| = !I -l:"'lf_“ After arguiiny Lle question of sasential v.:xd;'r.:,.- u-E Efim

agreemgnt (I shall come to this shartly) Hqu.-.m 1n imat ::1 Eaat

un the Qquastion of formal validicy he was in some difflo@hti,

COoAETAl'S case before the leacned judyge was thet & Swiss“Pluct in
deciding the issue of formal validiiy would apply Afgrere I11(4F)
of the Coovencion to every L!!tuml'-mnli arbisonsies . Duﬂn‘:. an
t the othar hand, contended that Lha Concordaf waw paramount. Tho
learned judge heard expeits on Swiss lay andf one cannot Bay,
mirapile dicty, they differed. Espeges|\s¥idom agree. However,
having consldersd thelr evidoouw, h.-ﬂl'il: ko the conclusion that
the Conventisn waa .P-lll'lrl‘lnl.ll!ll- ang ageordin thal the agresmaEnt
ﬁu.m 15
in telex torm was bBinding. %unceﬂn] chat here the
judge having considered Syles law did make a finding of fact and
Ehat posed a diflicu)ER foer him and he desisted [rom arguing che
poins [urcher.
Lr_'if] {{ However, dinAne lssue of esswatial validirzy, m&nw %\hﬁ-ﬂr
submitted sfiat the learned trial judge @rred becauses he foilcd td -
' detscmifiE-che question of whethar there was an inkention on the
part (al\cn® parcies to refer thelr differences ko arbltestion
having® regard to the principles of Swisa law 1I-rhi:h munt be
.;’p'pllid to chat issue., In shoert, ﬂw Ennplnl.nt was That
the jvdge did not apply Swiss law ta his enguiry., but rather

applied English law., I find this a bold prepssition and iE is &

Colnnal' s :
Eribute Lo Her-poasli. powers of advocacy that he could make & :
pather fragila polnt assusa a semblance of selidity. I say Lt le
a bold proposiction for this reason. Belore the lesarnad judge g
tourna® Gou loonal audh counnell Boa o Toul ) -
both il g Deudls submitked that the lssuc of ’

essential validicy was governed by Swiss law. It waa comman

ground. Hew (¢t would bs sxtracrdinacy bLshavieur on any judge's
ol

plrt if ha |..1..lp:r Jn.umn-ﬂ th- Ilill-nl- of two --l#-lrunﬂll
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frolic of his own sl nowhere An his judgmans mantions the fame
EfdE Al NAS hOE sovepled Lthe common submission of counasl and
#tate hiz ressons for rejecting theilr aubmisslon. Whils,
ddmictedly the judge did nut sel out thea srgumants in deotail
which lad him to his conclusion, in my judgment he was clearly
awjie Lhat the guoatlion wam to be decided according weo Suillﬁ_l._l.k___
and it wes the prinviples of Lbac law he applied in nrnw..n.g"?:it
his cunclusicn which he satated in theas Eearmsg

"Thare Lis no amblgulety Lii Lhe uee of the word Lﬁﬁunﬁn'

and tha partles’ intent lLa claar. Were the Fﬂl Yon
gtherwlis&s the pl-;nti!f in the psriocd of i[ e ur‘ GETWEan

the talex centalilny Lhe phrase and tha Lasus tha wrik
wWould have raised objeaciion. ks atated ‘\un den Berg in
Volume %I of the Commntary on CSourt Daciwiofhs on the

Convention, 'the validity of che arbifraflen cleuse has te

be avaluated in the light of cthe cir€ufesBances of the
particular case. Both the parties Asodl traders would huvae

ap;.tu-:iluﬂ the affece of che anﬂritinn af tha woed
'atbittmilion” in their tmtrtu;,.

"';:.1.{‘: ln this case bhoth in Bernudign afd Swiss law the essencial
guestion is: what 18 the mnlnl@g Qnunllr glven te the ward
*arbitration~ at the ctime thewvontraclk was entered into by the
clazss af perscns Lo whom tft_'i"'pu ties belopged? There L ne doubt

what ias the answer 1o WIEH law, which s the same in Barmudlan

law. AS Salmon L,,‘_'J; {as he then was) said In Hobba Padgatt & Ca.

v. J.C. u;rxljﬁj ¢d. (1989) 2 LL.R. 547 at 549:

=1 €& nﬁﬁ whink thac 1f the clause Iln that contract had
ur-lir Traced "Arbitracion' withoue the words 'ty Le seczled

sn' Lt would have made the alightesc diffeceance” [(and

#ngﬂ1 B SLEFF_J

qm-:!i howaver contends the poaltion ia different in Swiss ‘%
.i..;
v bpe chersfora turnd to conaider the evidence of the smperes. .
They had both sworn affideviis in support of their respective
views before they gave ovidenue Luloge the lesarned judge. Their
evidence shows no Lmportant departure [fum Lhe vieaws to which
they had committed themsSelves in cheir affidevil avidence, I
thecefore largely conflns myaeslf Eo dealing with their viva vocs

evidance.

Mrs. Evelyn HWarper-Carclente, who gave svidence on behalfl of i
Coastal, sald Swiss lavw regulces two ssssntlial @lemants Ffor Tsngieéucja -

valigicy af an actbitiaclion agreemant, Thay arai s

- 7 il f i ik

- e
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117 ipctentiun ul peibles o resort o arbitration: and
f2] &an arbltration clause should cover an individusily

legally decermed relationship 0.9, under & conkrsch.

Then she ssplifieas her views by stacing=

"As to (1) Swizs Judge would sefer back te Swisa centractual
principles. Adcording ©o those, td Dave & CORETACT ThEre
* muik b a manilfecStation of aasent. There must bs an cffpe
Cconfalning the sssentlal elements oy which offeror lndizaves
B0 Che othel pArty an intention to onter a determinsd™)
relationship. Then theiw wust be acceprance. In chlafemne
the Delendant has offered Plainceilfl to enter lnto Aohteace
for sale of oll. GContract inclodes arbicratieon clagusk.
Ufler was accepted by talex in response ro cifex,
Plainciff's aceeprtance coveled all tarma and Sandifians
including arbitraction clause, Swiss Juoge would Rave to
interpret how the peraon who recelived offer untlarseoud it LA
accordance with good faith principle and fe™weuld take inte
p consideracion all clrcumacancea of case ' Which mesnas Lhat
clauase wae concained in & celex and wordisg canfdt be same
an in normal contract. Also seat of Orvsde and that bath
parties are traders and that it igfusdul to conclude )
contracts in such & form. Also tha(geearion of Arbitration
clause - its existence or validltyw wis not raised during
negotiations [or extansion of BymEt .. Word 'arbatration
clause® 18 anough ad to the Wltdity of the arblitration
clause. Intent of parties/th Tesort to arbitraciun. Clause
covers contractual relagiogshlp., There is & consensus to

arbitracem.”

Later in her evidencs 'she emphasized as proof of intent:

*[1] key words uswd.
{2) parties nf&'gﬁa:ungd Businadsman - Eradeis.
{3) wcauval 14 Wols sort of contravl Co resort to

arbitragion to resolve disputw. Confitmatlory
telgx \andwering =1l the cormas.”

me. Beyho“d, Booschn gave evideuve for Dupsmt. iz affidavie
! avidenoe i% Sgf=ownat clearer than his viva vece evidence., Oefore
going %o the latter I cite paragraph 41d) from his affidavit of

22\ Swptembor LO0B6. It reads as followa:

> "inder Swiss law, Arbicration is conaidered as an cEcaption

to the constitutlional law rules giving esmelusive
\ " jurisdiction over All civil disputes to state ordinary

eourts. As such, arbicratian may therefore never ba
présumed and can only be inferred from the parties' cloear
and unegulvocal expreaslon of their intent to arbitrate. In
case of doubt, one must consider thal thers iw no
arbleracion agreement (see, Jolidon, uvp. ceit. p. 132).
Although the cliuse AT Stake mentluns the word
‘ARBLTRATION', it does not clearly and gnambiguoudly state
that tha parties hava chosen arbitration to the exclusion of

-tha ordinary courts. [ am therefore of the opinion that tha
wording and the clrcumstances which surround lts conclusion
do not seem to fatiafy the requirement set under Swisa law
as to the contents of arbleration clauses. The onus to
prove the reverss would be on the defemdant.”

tn his wvlidenca he lé recorded as sayinga -3

*First question L& whether there was an agreement to Bermuda '
arbitrate. Swiss Court in determining this lesue, BaREYRG0 Of 15 Haks

R v -
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in maind stEict tedt applleable would leck fisa: az wording
of clavse. He would conaider whether word 'arbicratien® Ls
fulficient. Relfer to Jolidon page 135. [le would say that
Lt 15 not enough., Disagres with Carcilente when she said a
Swiss Judge would apply general principles in interprotatian
of contracecs in evalustion of phrase, Also dizsgrees as to
tesat., .1t is scricrar. Juddge would leok at fearmat af ",
eontract. Telax format: Telegraphlec atyle. Every word
Should be given & particular welgni. Egually svery omisaion
sheould be given & particular welyht. Do not sgyree chacfiisn
of word "arbitracion® signifies an incenlion to arbitzgle. V™
. Then later undes cross-examination he SAYE I

"Agrive that the use of the berm Arbibration Impligs On
principle the choice of arbleral jurisdiction. . che’ls
entitled to look at the conduct of the partieg Prier ta
raising gquestion of wvalidiey of the arbitral. adke. In
Swiss law there is 4 similar cdoctrlioe of eftoppel.

! Then in re-exasination he goos back to &fifnal posicidén and
SAyS1

“Word 'arbltracion®' at bottom ol Belex would not hfrltﬂilt

under Swiss law indicate an ingencivfi of parties,
Arblgcation ia a4 soriocud deviselesd fram patural fafum,

Parties must say they want t@-apbitrate and the law
applicable to the arbilratcdeal
Hr. Bossch i3 not reallf aNlicy vaenaviscing expezt. What he

does not tell us i3 - Lf the Word ‘acbltracion’ does not msan

acbitracion, than wnas uﬁ-l it mcanT To take an Llluzstration.

In & building contzlct )the word "Arblerator™ may appear in a
particular contéxt., One party might posslibly argue that the wood
Farbicracorf®apg, the parcicular concext does pot really mesn an
arbitratog Qirh the full powers of an arbitractor but mearely "a
t certidiery. In brief., an alternatlve meaning, is propoundesd.

Heco\I'D Mr. Boesch ia rignt tne meaning of the werd "arbizration”®

‘_it left hanging in the air.
e k“x“‘{; for the appellants submlitted that undar Swiss law
Ehe ohus iy on Coastal tw establlish omistencs of an arbleracisan
agroemént and they falled tw dischazge :h; ands. The only

evidence before the learnéd judge was the correapendenca and the

eonflicting evidenca of exparts. It was Jifficult for the judge iﬁ

to come to the conclusion that the plainciff was a parcy te
EunuaLﬁuhﬁﬁhﬂj
agreement to arbitrace differences. Hnuhlr:,:-lﬁ Hipaanetr, L8

ic stated that the Defendunts had agreasd to submie ko
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having regafd to the celaevant Swins law. Tha judge, ha

submitied, falled to have regard to Swiss law as to whether thesas

-'.I‘:.I-L.I‘q.r.a..l..Lﬁ-r'-'-r'J"-E--.‘t g
WU mvunbod Lo as o scbabiatlen agrecmenl ., i Lauq.nl.a.l.l.l.l—.lﬂ..n'lqkl'l_ﬂ.ﬁ.\

that the learned judge was given all the factors that a Swiss

Court would pay attentlon te but he Lgnered tham. |' _-*‘

' M. Hargun, for the Reapondents was good enough to hnd=in
wrilien submiasions. L take his own wards, leat I da R’.J‘I‘I an
injustive in paraphrsslng his arguments.

! fla sald:

Q "ln our submission the conuept of arbilfacisn agreemont ia
no different under Swiss law e it is undar Bormuda law. It

is A matter of commmun Aense and whatQadrequired ia an
agreemAnt to arbitrace any future disputes. Both esperts
agjreed that ths word ‘arcitrazlual \fesns in principle
submisgion to Arpitration. Thig ks Vot surpsloing bevauss
that is what i3 said by ProfesdoP~Jolidon. Position i3 no
different under Englismh law.Saw: llobbs Padgett (1596%) 2 Ll
LR 547, ‘'The ratio af thag-thgl is that one Eries Lo give a

sensible meaning to a tegm copmonly used by businessmen.

In our Submission the (ward)/'arbitration' muskt have 2
meaning: it cannat be lgharad. The only possible meaning it
could have is that /thi future dispute in relation to thae
contract must be fedobved by way of arbitratien. The fact
that it was accéphed without any ressrvation must Ilndicate
that the Aprellunts knew what they were accepting. They
could not be.dccipting & term they do not underatand. Thay
codld pot bR adcepting Lt on the Basis that ik wasn
unenforceAblN at law or that it wam meaningless. 1If there
Wi ANy lIQJquat? in their minda they surely would bhave come
back uhﬁ clarified itz meanipng. Werner-Carcisnte said
iuiit«flU'uppllul principle of good faith, i.=. parties ace

premumed to have entered into legally enforceable
n&liﬁu:hnni.

Xc%s a fact that no-cne has sworn to date that they did net
theand to enter inte an arbitraction agresment. The
Appellants nave had their lawyers swesar Affidavita aaying it
is ambiguous but no-fne haa ever sald that they did not
intend teo enter into arBkicracion clauss,”®

on this aspect of the case Mo, “'fﬂﬂﬂ made one [urEher
submissien te the Court. He submitted chal having regard to the
conduct of the Appellants ip this macter Lhey are estopped from
denylng the validicy of Lhe arbitratlion clavee.

*This digspute wam notified to the Respundenta by lectter from
tha Appelilants dated the 28th December [982. By telex dated
the 10th January 1941 the Respondents informed Che
Appellants that as this was a CIF contract and as all the
docusents were ln order they had no claim whatsovever againat
them and that in thuse circumstances thay should be pursuing

Eheir own insurers. In any event in the penultimate y
paragraph of that tolex the respondents stated 'we cannoB@Imuda

course actually ston you from suing Coastal (Bermudalpg %80f15_ o2 -
IJLHIﬂd (ehe q,&;LH o - .
t please, be imu o n'i"'rii'tu- eyal advise in Sy

; Eﬁiturhnd to test the valldity of what we have said l.nll tl .
-_—"_"h-“""_ll-—-.—-—._...___ F. '._"_:____ u.:.. i
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ascertain the amount of good money which we firmily beoliowve
would e theown after bad lon Lhe shape of usealeas costs if
we do arbiiraté’. This sStatement was never refuted ontil
Thgse pluvesdings were commanved. On tha Jdl&t January 1983
the hppellantd scught éxtensicn of tima for the purposes of
Brimging Ftnl.‘.tedj.nga- and at no tima did the AFPEllmﬂ:n
maincaln that the procesdidigs would be any other mathod
wxceant arbieration. ©On the 4th July 1983 the app=llants
lawyers presased to defer the cxtension in this maccer up to
and iac¢luding llat Docembar 19081
This correspondence is A contivuation of the corrsspandence
= coenindnced by the Appallanta [etter ol che 28th Decenest 982
and which includes telex of llth Januvary 1980 whigh
gpecafically oets gut the Respondents case chat thesd
procesdings are governsd by arbitration. Again inetlieic
telax of 4th July [wd3 chey do not maintaln Gha® these
procesdings are not governad by arbitration. N8y telex of
6th July 198] chat sxténslon i8 gfanced tof the Appallanes.
It is perfectly clear that the Appellants Peceived twe
extenslona for the purposes of commenciy ppocesdings Ly way
of arbltration. (Ses Para 7 of Affidayvit, of Vigctoria
Glynnj). It is not right that they shalid now allegas in
these Courts that thera is no valld sxblicration sytewsmnt,
h$ Swisa Jaw appliss the aoctrineg? escoppel (svidencs of
Borsch) the ﬂpfellln:- are sntpppedvirom maintaining that
there 15 no valld agreament co debilrats.”
There was some cdifference of Bscollection betwean Counass] as
to tha extent o whien the glhswitu of estoppsl was raiscd before
the jearned judge. 1 am, hiovdver, sstisficd that My, Boesch

accoptéd that the doctcime of estoppal aleo applies in Cwiss law
and the learned judge 3130 accepted hila evidencs on thia poink.

I agres =08 wieh Mr. Hargun's oral submisslion that the
axtensions wire ﬁﬂ!f grantsd on the basls that the dispits was Eo
be settled by arbitration. This is clear for two recasons. l
Ceascal hed said so and Lt was never disputsd. Second, it iB
JuSEs clédc that the Swiss Courtd would noi have the juriadiotioh
te determine the dimpute iteolf. oy

I would only add that, Lla my vkuw;[: = ::;JI: af thin appeal
would not be affected aven 1f one excluded the cparaticn of the
doctrine of estoppel. Speaking [or myself, although deliversd in
llrl;ﬂtirnl, I am not satisfied thac the learned judge did not
apply the relevant principles of Swiss law, and correctly too,
ad T tﬂtlttllpld any doubt, then bearing in mind the spproach

adumbrated by Sir Jucelyn Simun P, in Parkasho v. Singh (1967) 1

All E.R,. 737 at p. 74% [ should not hlul bad any dll!l:ullr in

el s o D
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Wil 2L rpeliEry 1n LEs st righe® . [Repr fod. =

Digputés Hesclution; the Changling Seene”, in Liber Amicoarum far

Lor@d wilbecforcm, p. 128). I camot think that when by the telax
dated 14§ January 1982 DuponL, an intermational trader,
egnfirmed the termn contained f£n the Lelex of 119 Jdanuary 48832
f}nm Coastal's brokers they sulertained any doubt thot pfiehwera
"
copmitiing themselves to the process ol arbitrpstion Fhdghd any
disputes sclass between the partieas. .:L
| 8 l C{ The third issus is whathe:s chne learnsd judges\wao right thakt

he was not satisf{ied that che arbloration s EARMENL S

!- inoparative or incapable of Leing perfocogd. -Hu:u.' the conclusion
of bis judgment Lhe learnsed judqge asgdpy i

“War have T been persuaded chat\sMe failuse of the Defandant
Eo nominate a seat for vthe sglLltecatian rendars tha relesvant
phrase mmaningless or the Eyreemént inoperative or lncapable

!}f seing parformed... Agtbgling to the Law and Pnu:l:icf of
macsia r i by Muat Aan

Edltion, AE ar the qﬁp icant te prove Ehe mu.ﬂ!:in:'u: of
eha 1quem-nt to submit/che dispute to arbitration and the
burden then ahifts lea.the Plaintiff to show chat the
agreement is nuoll) sgd void, lnopecative or incapable of
being perlocrmedhd.™Iin my judgmant che Defendant has proved
the existencéd of Mthe arbitral agreement but the plaintiff
has pot digcharged the onus placed on Lt under Sectiees 8 of

the Acc.2
Gna woulNB\have thought thac the asimple, short and commen
fensc afewer to this Question 198 chal one could net say that an
e arbitra®ion 4Jreament was inoperative or incapable of baing
perihromd unleas the parcy submitting the agreemcnt is not
Bapable of performance Ccould demOnstcatw That sven glven Eha

willingness of both partiacs to perform iL, the agresmant cAnRol

ba pl!'lﬂ-l’ﬂlﬂ;_i *

flere again the experts diflfer. HMr. Bossch in parageaph #(a)
of is affigavit of 2deh Suptcembar 1988 saya:

"The Defendanc n*kes Lhe existence of a binding
arbitration €l s in order to challenge the jurisdiction of
- the Barmudian vvwikm, (.#. the ardinary courts of ica
domiclle: Suvhi & objection L9 refeccred to under Swisa law
&8 "arbitfation & |ection'. When raised, Swians cage law
considers that ur inary courks may rejéct such 'arbitration
clause' if it is otablished that the arbitration clause I8
of no e«flect undey the law applicable at the seat of the 2
arbieral kribunal [(mes, .:ruu an, Commantalre du Copcordat g
suisse sur l'arbi roym, p. 137 and guoted chsss), Hows
- s the arbitration ¢ aune at staks hare ia totally silent
. 5 . the smeat of the a'bitral tribual, the number ncr. ppage
< af arbltrators or rwﬂn ':I'vl qwnnlng Jaw E r




PARGE 11

Piiwa facio, there fa no indicaclion in the clavas tsmeaill wurc
i Lhe circusstances survevnding Lta conclusien wnieh w—ould
Puail Lo an arbitration s=at in Swiczeriand. Meacther =he
partias toe nor the ebjedt of Ehe contract have any
Cunnde L e whalsSoowver Wicth Seieesrland. Moreover, Fhr mRLn
eantract wad convloded through & broker end poet Ly the
partiss themselves.™

—

In hisa evidence he gaid)

'11 ArBiEracnen woro nominoboyd bul were usahile ro Iul'h! Fus

ort weiged P oudher Hwhkan Jiwy ain apeped denboden wid bd foeewE \ﬁ" LT

1 made te the Court [(or the appoiniment of an umpies ) Ly nn

seat i3 ngrewd, party who wished ceo appoint umpige “edld ba

At A loau ss to wihlch Court application smhouldelglewtde. In
the abaence ol agressgnt no CARbAR nrf Sourt PGM}H TN

#H jurisdiction, .. swiat ol arbiteatlon in very 1-plrlnnt- Laghk

3 wi dnx.-,ml..;.un ol soat could render arbicray m:vdum of ne

II effecc.”
; The obvicus Lmplicucion focm shat stAEEment 13 that LE the

; AN
i pactics are in agreament and cotpsrate \I'Thq.':v# im really no barrice

l o arbikbralkian.

| FMium bWwinwl=-CAarciEento hnunﬂd?fﬂ%;lq:-e- with the pealtion
)

taken Ly Leesch and in her fifae K¥fidavic relies on Prelessor

Julidon when she says:

"Ll parEies nqrtgﬂ wh the principle of arbltration eo agtelao
any dispuza, 1t ﬁhﬂp$d net bea sasily admicced that the
Loapa ] memerin B4 il LI{ Al byl i E e me .J.mq.u.illa.h:lr P N
Fule i@ thoaTe tﬂp drbitration should be uphald and tne

J esception La\chdk such agreement gevs extinguished",

I \
: 1 Mian Hﬂ;hitﬁﬂntﬂltnt& concludes by saying

' “oven LO\Fhe cheice of Zurich as the seat of arbitration
: uuu!i‘l‘lﬂ. Le vlear Ir anuwtilalned, LL Ls iy ul.luu.uu kil Liie
¥ z ilh Judya would ot samily sec asjde the arbitracion
iy wiwenl; he would cerealoly expece the claimant to prove
g ul Lhe Beleodant hord sccually refusod Tto suBmit to
p S \arbitration when notitied of the claimsnts lnteation to have
N recourse to Arbitragion by ambltcleng LA paftloalar ti
\ perbivipate o ghe vonstitucion of arbitral tribupal.
R Cunswiguent]y Lt should be proven that the implementacion of
j? Buih elduse la jopossible. [ am not aware thae claimants
- have given any notlce of arbilgetion,te the Defendants and
i neves ftmfore in Tholr corfespuinlsiice wilkh the Defendantcs,
have Llim claimancs contended that thuy consider arbitracion
as invalid.®

In her svidence she nald:

i %Il both partismn woré B0 nominace arbitracors, Lbe
arbitratoras thouse iver guuld determine tne seac of
srbitration acvording wo Lhe Cuuuucdat. There would Be ne
praccical difficulcles in progress of arbitracion. They
viuld wbialn help of codre in cases under tho concorgal...
Tt dues nut mAke any dlfference whan the partios agree.’
Seut can be choasn AL ARY Llee, OpLlons afe eycesnsnt by
partios or decisions OF arbltraters A8 to the seat ol Bermuda
achitrmtion. Our srbltcaLion clausw cumpl Lus, Tlml-;:)a.- :grl
' ambiguity. MOt nefenfary to provide cules of arbil:aiage 110f 15
procedure. Option i “cntent ls opposed to saswntlel -
" wlenwile. Absencs of  pLion lmlqu-unl.; wuld not affeul S

--.._-.._...__:.____ithu validicy of thv' n sltral Bgreement,”

e ey i in el e i o Rl I
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viswpolht. Feelsdddr Jolidun conaidess cshe selectlion of “the
B&at of CNe Achitration €rilbunal® as speienal. Fallure o
provide a S8AE of arbitratiun Ls net facal to the epecaclon of

the agroveent, Eugen Bucher Lp ke Intruodoection to Arbicracion

in Bwizeerland says ac p. 134

"Whel the parcrcies have CONSELEUE3d an Arbitral Eribuwnal bEc
have not dealgned Lhe scac of Che Lteibunal, the acbibtr

Fribunil itEel{ way dedignate che scat, Of e
Bas Lha Aauctnority Lo dos ATE Ll &0 [1m
donignatoy ENe_scht in too uic!wak )

they have agreved LNOE Thé "arbalra ’ T3
243ty in Switzerland'. .4 Such coso Llie acbat
Lé troe to choose the SoAl Chemielves anywhor
Switzerland.®*lvephasis sdded)

' claacly dmplieit 1A Buchor's SChH Lkt i«hqnnulu:inn

that failuce Eo provide [or o SeAt of tlie al eribunal id

pot fatal to the cperacion of suul nnq pe.  In any eveat,
LY

*fiwi taarlaml® a8 tiu:
T ol Tha houliE. ,

YRR TRl -:il Bolbpes fead bLivniig

L LE &an B s kE TR [BATE LG Dave it

atal, Ra e Tamln, , loiloaa

taial 'llli'. chidur b ol ataiin g, Loai T

Sl 4 peiiivular swar ui:h@u.wrluuu.
E@H{g’_m&&ﬁ&:}d %ﬂu Shiinul Aay thut an agricmont
LS ineporalive unldss 'lll%flﬂl mawr acbtuapesd o arbltrbLce an
tha banis af chat ay t. IE is nw yood saying Tthat in thoory
=\

thute =3y be problemaNSand thef¢foid Lhis agramment ia lnaperacive.

1t i3 pn:rﬂc% SSiDle O Rave an arBitrulicn under the presant
i

S tiTins Eany Ll paprtics try. Unless and anlil]l the pargivs

,Il-u-a- Er1enl gjwrake THe ayivesmgnt LE 13 AoE puasible te say
°

T.Iu:i Qfevment 18 inoperdtive. Swe Jamos Pocpy w. Hpomdlise

I LI L.R, p, J02. 7This court should not say that the

E#Ment isd jnoperactivé simply becausa one uwl Lho parties to the

AGECUINEN JEsUrFtE TRET LE will make every affore eo wrock tha .
agrénment and make it unworkable. That would Le whally contrary
e che Jatcar awml splrit of Section 8 ol Liw Arbltrobion Ack |9HE Il

_ and Lhd good faith prisnciples usdeclying Swiss law celating &8

i E kb

the enforcemont of contractual obligations, .
Ea[-[] (L Tn wmy judguent when considerluy the guestion of whathar an
lqrmlﬂl'n: 48 hﬂ:ﬂplﬂl.‘ [-14 Hr'u[““u‘: Ehe Uoure must cangaider che

dCtual ob3tacles and not juwientisl or theoretical barrisrs to its
Bermuda

Page 12 0of 15

P i !'l I:I‘".' Y --"_ = - .
e e o o .~ S Mo

-
f



oMV, 'EB imi=x sergs s sas
L4 E '-ﬂ'El'; it L, ":.':'I- —--EE

FAGE 11

opacation. A party submitting chat the agresment la incapanle of
jrerformance fust demonstreats LDAE Che agrasment cannot ba
performed, even LI Doth parcies are able aid willing to perform
i, Purthed, in sueh circumscancus o party cloarly cannor urge
his uawililingners to pedlorm the Aqreuvsssl. Again che roality af
Ll AiGaEicen Neide LE ERAE 18 im .0 the Infnreaxsc of Ehe

Kegpondéats chal tne acbltration Agroument should be r-uunuqnf@
Gpcratrd; OLhecwlisSo, e Apphel laits would ba fres bto nake
applicacion for che remeval of the stoay. Bgually, it t@ ehe
incerest of cha Appellants o Do resswnabla and na et ive
for fallure un mhelis part to dek coascnainly ml@tul’qll\r Lukd
. Elle wanrf tu Songlude LAk thoy arBiEraticn n&u nE Ltk BuapenBle
of peing perfiormed were they Lut raasona %\n macEsrs stend ie

is guiced impossible to say that the ag t ia incapahle af

prcioTmance,
= = ln By judgment the learned was clearly tighe in the

cancludlon at whigh ne arrived. ceuedingly I would diamizz ehe

appeal with :rnn:l-_/ \b R ;
40% ML 2e. -
@ H. da Costa

Q Daled Lhe uy aof Havember, 1968

&
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inN THE CUOUKT OF APPRAL FOR RERHUDA

Cl¥1L APFEAL NO. 21 of 1987

Detvean DUPANT SCANNTHAVIA L.B.
(Foarmerly Rnowa as ARA=holagen L
AETIR BOLAUET) i 1_”-:11.11:
amd .
COASTAL (BEEMUMA) LIMITED !ll;ﬂndil:
s O

1 hiave had the opporctunicy of readiuyg in drafc le:l--i

i I
ef 2y lesruegd brother Hr. Justice daCusca. 1 n;gt

B it and
- i
can add pothing ta it

' - Daged Lhis frh day ol nu& . 19mA.
: l‘.-;"z |

‘. :O% ot

O
. <<§
N '
N\
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IN THE COUART GF APPEAL FORE BERHUDA
CIVIL AFPEAL HO. 21 OF 1947

DUPONT SCARDIMAVWTA A.D.
(Foroerly ¥nown ss ARA=bolagen AKTIE BOLAGET) Appellant

and
COASTAL (BEFHULA) LIMITED &4 1]

JEDOWRERT

L 4

I have Aad tne privilege oi resding 1\@! the Judgament

which gy Brotrer, Mr. Juatiae da Comts, h--&i downs

I agrec toat Lhe lFFI‘ll shouwld 2 2isaed for Lhe resaons

which Bave been ap clemarly and r“”q
pething wnieh 1 ¢ould usefully iﬂ%ﬂ at =y Orother bas salid.

O
O
&

§ SIR ALLASTAIR BLALR=-KERN, F.

DATER LI% ay Howeaber, (588,
Q-

£t by 2y Orother. There is

B e R L 'f:f‘r.;_.-‘f-fh T
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