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IN 1'HE COURT OF IIPPEAL FOR BERMUDA 

CIVIL APrEA!. NO. 21 01" 1 n7 

I 

O~ONT SCANDINAVIA A,B. 
I 

t~ormerly known as ARA-bolagen AKTIE BOLAG£T) 

and 

COASTAL (BERMUDA) LIMITED 

Mr. Ounch for the Appellont 

Mr. "Ar9un tor the n .. ~pondcnt 

Re:5pond~nt. 

JUDGMENT _ fA c....T~ 
/' In toaay's world o( LMpid communication , th~Qnd~ 01 . 

contracts are concLuded daily by tel~x . We err ~ncerned with 

Cine suCh contract m4do between twu uil tr~der5 l Gn mid-O"ccmb"r 

198\/ ~ ship loacJed with a c5r90 of str5i9ht run fuel 011 left 

.R~u~C1~)n, Qurma and proeeeded 'to &8a. At lh~t moment neit. h er 

Dupont Scandinavia AD ( "Oupont") nor CUI>QtAl (1Iotrmud,,) Ltd. 

("Coascal") had any proprietary int~.~st 1n the oil. However, ~~ 

a result of tlle activities of brokers while thO' oil W~lI in 

transit it was ac~ulr@d by Coe8~&1 ~nd ~uld ~o Duponc by b rok~t. 

octinq on beh~lf ot Coasta l. ~ 
"-The vessel proceeded to Norl<l<op", ill<iI in Swed .. ". Th .. oil "'a" 

clischarg<!cl. SUl:)$cq-"ent test1nq sllowed 1t ll .. d ",,,,nsiderGble Creah 

w.ter content in excess of specification, whicll c.:l~IlL·ly m.ade it 

less valuable: in additiOn, th~re was u shortAge in qu~ntity. In 

con •• quence a ela1m w .. ~ lIIacl~ against Coaat::ll tor breach o£ 

cOnrr.,':f----A n<l. dalllagQs J 
[The contrac~ between the two pllrties 1s reeorded in twu 

telexes of ~ 13~ and 14 .. January 1982. The tel~A of 13~ 

January contained the terms of tll. s.I.. ~~.Y .c. I.t o~t ~ 

lull in-th~ S~atemM~of-~r~imo One ot thOle l.rms reads as 

tollOWSI 

t.,AWS liND SWISS I.I\W 1'0 

... R.81TRATION APP!.V • J - .. 
." • 1 < . . .. ' 

.~~.I' ... . ~ .. . 
• c. ... ct+" 
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PACE 2 

Th~!;Q ~re the woed" which heve given ri.se t.o the di spute ut:'tween 

the parties in this Cdse. 

The r.~crd 8howa tnQ~ eer~~ in eel.x •• and 4 let~.r pasted , . 
betw~cn the interested parti~s or tne1r r epresentat ives. ( t 

~h~ll ha ve occasion to rel~r to these later 1n my judgment). At 

t.H"i.!; 3tQ91!!! it is sufficient Lu l:IiC'y that.1cod3tlll denie<.l liaol1~ty ~ . L~ J ~ 
' / f n July 1~8~ Dupont i •• ued a Specidlly endorsed We," 

cl~imin\l carnages in the ~um a! US~Z,141,160/ t0getnel' witt. 

\ r 7: " -i ntcrc!Jt nnd costS! ~,:=-'" "'- ':"",1-.' ~<\.J. Ccu.;:;: c..~ ":,<:.1 "" ."d..cL -:.J 
On .Oth AU9u.t 198~Coa.t.1 i.Dued a summons as~ing, inter 

c.ou.\.\ ,,~v.. ~ n ud..cL 
Alia, ~hAt theVproceedin98 he.etn'be ~tAyed ~nd thAt t h4 issues 

• 
be referred to ~rbitrQtion purSuAnt eo Swias 10;; in accordance 

with the terms or the Agreement between the p.rtie~e£errCd to 

in tho 5~atment of Cla i m endors~d upon the Writ of Summons. 

Tlle applicotion ebme on lor hearing before Hr. Jus~ice 

Au~t1n War<l (,)/1 24tll Auyu~t 1~87. 

9iven~n ~ ll~ September 1987/ 

His ru1inc;, was rt:ls*l:v &d And ) 
~ ~.-t.""'-Co.", ';' (~ \\'l.", \.c<.I.,-,-,,- f ,u..-.I lM.. 'WOAd-. 
TJ:le 1 Q' • .r=Aod judge crdt:rcd thttt 

~ho) p.oc"",.;1.,,<;. be .t<,yed "nd further thAt pur.'l.nt to I\rt,~ 

relevant provi~ion •. 

- -~: , Ir S~c~~ 8(1) ~tlu • ... follows, . ~ 

<If ""y " .. ,~y ~o All Al·oitr .. tion 4",reement to "hLch tllis 
section l\p!Jl.ie~.. . &,,:UII IIII-:n<.:.;:. a.ny 1 C941 proc;:eedinCjs in ,",ny 
court a9ainst any utlJtH' lJiU I. y Lo I.hEt 4:qlJ;oement •. • in reapec:t: 
ot any mat.t:er agreed ~o be referred, <'\ny p.r~y tu Lit" 
proctet!dinqs, may at any time alter lIppe"raru.:e •• ClUJ L __ !ore 
del iVer1ng any plea'Hng~ or taking ony oth'H' >It"\,,, .i.n th., 
proceodings apply to tha co~rt to stay the proceeaing~: and 
the court unless satisfied that the IIrbitration agre" ..... lIt is 
null an~ void. inop~rativ~ ur incapAble of bein9 performed, ' 
or th.~ tnere Is not i., C~Cl ~I\Y dlsputc between th~ pArties 
w1ch reCJard 1;0 che matter a9ceud eu lilt L·.Ctill.· l· .d, ,.,hall InAke 

...,. .... urll"'l' sta..ri_n~e proceeding". ""':. 
..... ~~A~~~~... ..,I. 

psectioll applies co nan-dam."ti" lnternational AII'·""In"ntsf, I"-t.Cc.c.c..J' 
. ~~~ 

........ 
'& ;·4 :' 

!:iec:t.~ 2 ot ~he ACt. :s't.ates th4t an "cutJiL.ldL.ic:.m lIg.l.' oon,ent"-, . 
"means an a9reement in WIlting (including an A9re~ment 
conta1ne<l in exchange of 1~~~~r9, telegrAms, telex me •• Age. 
or any otller means ot communication ...... 11 in generol business  
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prDlcti<.;e) ttJ ~uLJHd.l to ~rb1trtlt, ion pr~~t'!nt or future 
ll.l!.ri'l' t:l'lc.::s co.pable of ~er.T;lemene by 4l\rbitrl'ltion whether .In 
~rhi~rM~nr is named therein oc not." 

The 1958 N~w Yurk COllven~ion on the RecogniclQn ond 

t:n!crc~ment. ot Foreign Arbi tral Award fC.Hlr.!Io the. F1 r::;;t Schedul-e to 

the Act. 

, Art~~le 11(2) of the Convention ~~a~es: 

"t.h"e term 'A9reement. in writing' :shiall include the t\r b itr:81 
clause in a contract Ul' ~Il ~r~itration agreement, ~i9ncd by 
t.he pAreie!5 (JC conLt\inec1 in an 6xch4nge of l$t.t.e;ro or 
telc9rams." 

hrc1cle .II (3) which ill ~ul:lstAnce corre.pond. to Secdon 9 at 

the Bermuda. Act rCl\d~1 

"Tne court ot ttl~ Contractit,y SlA~e, when seized of ~n 
action in a matter in respecr. of ~hich the parties },avo m~de 
a.n 4qTee~nt wi chin t.he meoniny or this :article, ShAll, a.t 
the r~~ue~t. ot one or the pA'ti~s refer the parti e ~ to 
arbitration unless it finds that the said Agreement i~ null 
and void, inoperative or incapable of L~l'lg ~er£ormed.ll 

~ ,t "", ov..c4...C.~l The "ppeal troon the learn"d -trial jud~e i .. ,,05 .. nt),..,11y ~8 to 

whether nis interpretation ot SW1.~ law on the particul~r i~~ues 

irivolv@d waa ~grr@ct. Foreign law is treated 48 a riquestion of 

fact ot a I'ecull.\r kind" (Park .. sho v. :an~h P. (1966)" . 233 at 

2500 
AS Cheshire and North obaerve. 

"To dC5cribe it a5 one of .r.CL i~ no doub~ oppo.it~1 in th_, 
5en •• ~h&t the applieable law muse Ce ~wc~rL_in~d according 
to the evidence of witnes ••• , yet there ean be no doubt that 
what is involved is at Dottom a question of 1.... Thj~ has 
been recoqni:zed by the courta. The rultt, '"I: in!5tonce, in 0. 

purely domestic ca~e i~ that an appellate court will ulsturb 
.. findin9 of lact bY the trial ju49t1 only with th" Cjraate.t 
reluctance, but this is not .0 when the 'facti thAt has b.en 
found in the court belOW is the releVAnt rule of a foraign 
legal system. In such a caee the role of the appellate 
court has been d~seribed aa fgllOWSJ 

'I thinK it l~ our duty ••• to examine ~he .. vidence of 
foreign law which was before the justice~ ""u Lv decide 
Cor ourselves whether the evidence justifies the 
conclusion to Which they come. lit (Cn •• Ja.1"tf .,h.1 Nott.h, 
Private International Law, 11th Edn pp. 106~l071 
Parkuho v. Singh P.( 1968 p. 233 &t 2~O pee Cairns J.; 
ibid. at p. 254 per Sir Jocelyn Simon P.I (1967) 1 
Al1.~.A. 731,749). 

[z J «In thill ea.e although the 9round" of app •• l an many, in 

reali ty ther cover three 1 •• lle.. The t h.t: is whether the formal ---

P , VS 

)< 
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v a.lidit.y of the 4rbit.ration lt9re(,ment havin9' regArd eo 't.he .cwi~!I 

SULSl:~JH.1 V~ lllw. The third i~ whe l:her t:.he l~lI.rned j udge .... tII$ 

righ t. in eoncludinq t.bcst:. he w.~ ncl 5at l sl14td thAt t h e "'greement 

w~~ inoper~tive or 

[3J « AH"L "L~~.i.",; 
inebpAble of bein9 perform~d~ 

U,,,, question 

a'J,t"t!n1t!ne (I .hall come to this 

on t il " q\lestion of Cormal validity Ii .. "';'9 in ,orne difficult y . 

~oaStalts ca~c before the learned jud~@ WAS 

decidin9 the issue ot tormul v.llJ i Ly would 

that a Swiss Court i n 

apply Ar~Ht+e II(J) 

of ehe Convention to every i'~t .. 'n'lI. i onal .. rbitration. 0"lfcnt, on 

t.he other hanO, contended thea!.. lht! Concordat was paramount. The 

learne~ judge heard exp.rt~ a l l S~i5S law and one cannot SQY, 

m1rabile ~letu, they dlttered. ~X~~ft$ $eldom a9~ee. However, 

havin9 con~.1c1ered th@1r QvlclC:lIufI:f. JHiI CArne to t.he conclt.lsion thAt 

the Convention was paramount and accordingly ll'~L the .gree~ent 

in telex term was binding.[~~e~~~J that here thc 

jUdge hav.ng consiclered Swhs law d1d rn"ke Q findil1g of f"ct <lnd 

that posed a dl!Ciculty for him and he de8i$l~u trom "r9uin9 the 

point Curther. 

[ -4 J C( However, on " ho issue ot .. 5 ..... ~.i.al VAlidity, 14. ro.ne"~~ ~ """ ~~ 
submitted that tne learned trial :J~J9. ~red because he foiled eo 

det.etmine the question of whether t}u:rt: wafS an intention on the 

part oC tn. parties to refer their di!!.rences to Arbitr"tion 

naving regard to the prinel!,l,,:!> ot Swiss law which muot be 
lc..o~' "J 

applied to tha~ iS5U~. In shore," a ~' compl~int wa~ th~t 

the judge did not apply 3wis5 law to hi. enquiry, but rAther 

applied English law. I find this a bold propOSition and it i. a 
c.o """""'-e.' ~ 

tribute to III' II b ''I powers or advocacy that he co ... l<l m':>KO a 

rather fragile point assume .. semblance of solidity. I say it is 

a bol propos1tion tor t~i5 reason. B*!ore the learned judqe 
c..o~e. Cco.M::o.i G.W:ll. ~~ ~ T'~) 

bOth. . end M., tt n tll !Submitted thot the i •• uQ of 

•• £entlal validity WAS 90verned by awiss lew. It was common 

Vround. Now 1t WOuld be extrAordinary be~aYiour on any  
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(ro11c of hi::t. ()wn .wl nowh~l.· o in h1.:5 jud9rnel\t ment;ions ~hc fact 

eildt. ne: nd:S not. i;tCl.!~}.JL~u Lht!!l common .:submia:sion of coun3cL and 

at"t~ hi ~ reA~on= for l:'ej&c~1.1'\9 their submission. Whil{.J . ' 
a~mittealy thQ judge did n~t ~~t out tlle 5~9~rnents in dct~ il 

which led him to hi" "unr.;lusian, in my judgment h" W3S ele~rl y 

llnd it was the pt'itu.:.i.tJlw:::6 uC l.h41:. law he applied in "rrivin~ ot. 

hi:it c.:unelu.IIion which he stated in these termer 

-There is no aJnbi~uJ.ty ill lh* uee of t.he word 'orbit.rAt.ion' 
anu the partie~' lrtte.lt i8 ale.r. Were the po~ition 
otherwl~e the ploint1!t ~Il the period of 4t year. betwe.n 
t.he t.elex ccntaiJliny the phrA~e: and the i.sue of th., writ 
would hAve rai~ed objdcLion. A~ stated by Van den Berg in 
volume XI ot t.he Com.Ul~ntary on Cou.rt O.c1s1ons on ~he 
Convention, ' tna validity ot t.ht! arb1c.rAt.ion clc ....... ~~ 'hAS to 
be evaluat.ed in t,he light. of the c:irc:umstallctls 0' th. 
p~rticular CAse. 80th tns ~a~eie& ae 011 traders wuyla h~v~ 
appreciated the ef!eet of the incorporation at the WULU 

'a,blt,.LlQI1' in their eontract." 

1n this c~!le bo~n in 6CIIIIUcJ.i411 and Swiss law tho e~sentio.l 

qu.sllon i~: wh4~ is the mconin9 usu41ly qiven to the word 

"Arbitra.tion" at th~ t. ime the contraCt:. W1l8 entert!d into by the 

class o! per:l(,.lns t.o whom t.he 1-'6' tie~ be1orl.C~ed? There is no doubt. 

what i:5 tIle a ns wer 1n enqli.!h law, which 1:. th~ same in germudbtn 

law. AS ~almon ~.J. (as he then wa~) ~.~u in Hobb~ PAU9Qtt , Co. 

v. J.e. Kirkland L~d. (1969) 2 LL.R. ~47 at 549. 

"I eannOt tllinl< that if til .. elauae in that contract h.d 
merely stAted 'Arbitration' wi~hout ~he word3 'tv l~~ s~ttled 
in London' it would h .. ve mad" tl'le sliqhtest dillerence" (And 
~ee ibl~. p. 5$O~ 

Mr* Uunch howeVer cont.end~ the ",u~..i.tion i~ different. in $W1&8 

1 ..... 

une ~Ilere!ore t.urns to eons ider til" Etvi,denc;;e of the ."perts. 

'L'hey had both sworn a£fiu .. v~L'" in support of th"ir re~l'ectJ.vc 

views cc:fore tl'ley gilve uv1<l"Il<'" IJ .. Co ... the learned judge. 1'lIeir 

IOvid"nce shows no importane departure CLVll1 Lilt< vi~ws to which 

tlley had eommi tted themse I yes in their af! ;,u .. ,d L .. videne". I 
" 

therefure largely eonfine mysel! to dealing with their viva voee 

evidence. 

IIrs. I;;velyn , werner-carcience, who <Jeve evidenoe on behalf of 

Cuas~.I. silld ,swi •• 1.W require» tWQ ••• ential .Ie~ent. lor tho 

'rhey aro. 

:.{("" , "'~-" ,.~,"~,>Q~~? 
l·,.~"t .. "I. 

, r' 0 _ ' ~-. 

~ .•. :  
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121 an arbitration cIAu~~ ~hauld cover ~n individu~lly 

"~s to (1) Swi~~ Judge would re{~l b~ck to Swi ~ ~ contcoc~ual 
prlncipl~~. Accord1ng ~o ~ho$e, tu J' ~vc 4 contrftc~ there 

.' must be a m~l,ife5tatlon of ~~~ene. There mu~t be Qn offer 
ccn~aini n9 t h e e::ssent.ial elesnents by which offecor indicAt.Gf; 
to tne other party An intention to ~nter b determi n e d 
relation,hip. '{'hen t!ltu: ~ lUU .~ be (u:eepte.nee. In 'ttli "S e.aae 
the D~tendant n~s uffered P14itleiCC to enter i nto CO"t r ~ct 
ter ~"l" of 011. CUlltL.Ct. include. Azbitrl2tJ.on cLaua;o. 
Urr~r W4~ Accepted by t~lcx in re~pon3e to o ff ~r. 
~laintiff'9 ~c~ep~ance cov~r~d ~ll term~ and eondltianR 
including ~rbitration clause , Swiss Juage would hAve to 
interpret hOW the per~on who received ofter understood it in 
accordance with good faith principle and he wou l d tak., into 
cons1der(\tion _,11 e1reumseanc:e" o( CtI!5t:! which menn. , t hat 
cl~u5e wAS conta i ned in a tele~ and wording cannot b~ ~ame 
A" in normal contr"ct. Al s o seat. o f trl\de and t t. .. t bo th 
part i es ~re traders and tha~ it 1s ~~ual to conc l ud e 
contracts in such a form. Al s o tho question of arb i tr a ti on 
cl~use - its existence or val i dity was not raised d uring 
n~gatiation s (or extension of t1me . •• word ' arbitrat1 011 
clause' is anough a~ to t he validity of the arbitr.t.on 
clau£8. Intent of parties to resort to arbitrat iun. Cla use 
covers contractual relationship. There is a con"en.u" to 
"rbi t rll r. ~ ... 

Later in her evide nce s tle ~mpnA~i~~~ 4~ proof at i ntall tl 

" 11 ) K~y wnrd~ used, 
12) p~rties ~re seasoned bus i nessmen - trad~'$ , 
(31 usual in this sort of COntrGuL to resort t o 

arbit.rllt1on to resol v e aiepu t e;: . Confil llldl(H' Y 
te l ex AJl5 We ri nq doll t.he ~c("ms." 

M.t'. J:Sruno W. Boesch gA v e @vid~IU.:~ to!: O",pont. tt i.:. affidavi t 

evidence is somewhat clearer tha n h1:1 v1. VlS 'voee evidonee. n4l £ or ~ 

going to ehe latter I ~1te paragraph 41d) feom 1'113 "C !id llv tt of 

22 S~~tembor 1~8'. ' It re.ds 88 ! ollnw~1 

"Und.~r SW1SS law, Arbitraelon i :t c.:o n aidered 4S ;In exceptio n 
t:o t h e consti tutlonal law rules giviu9 exclusiVe! 
j u r i sdiction over All civil dispu te~ to stAte ordinary 
courts . A. such , arbieratlon may t.here[orc tI"vo!: r b. 
presumed and can only be inferred from t he parties' el ~ftr 
and unequivocal expre~~ion of th.i r intent to arbitrate, In 
case of doubt, one mUSt consider tl,.l there iw na 
arbitration agreement I~ee, Jolidon, up. oit. p. 132). 
IIlthouCJh tho clause at seake mellt'u,\S th .. word 
'MSI'!·RI\TION'. it doe" not clearl y and unal1lblguous I y sta te 
that the parties have chosen arbitration to the excLusion ot 

- the ordinary courts. I Am therefore of the opinion that the 
wording and the circumstances which surround Lts conclusion 
dn not seem tn SQt.i"Cy t.he requirement "et under SWL$i!I law 
'''' to the contents of arbitration cll\uses. The onus to 
prove the reve •• e "(auld be on the deEemlllnt," 

In hi •• vL~en~. h. 18 ~ecord.d •• •• yinq. 

"First que .. tlon is whether t l"tro wall an a9roement to 
arbitrate. swiss court in determining thL. lilue, bearing 

" 
~~ -~, ' .' ~ &' :" « : .%:'«,\/#6., .,:.: 
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Ln rnlnd str1ce test appli~~ble would look !ir~t a e wording 
of Cl"use. H~ would. consider whether word '8.l'bitratlon' is 
~ufl1clent. Refer to Jolidon f'age IJ~. lie woul<l eay that 
it is not enou9h. 01sa9ree with Carciente when _he .~~d a 
Swiss Judge WQuid apply general principle~ in i nt&rpretation 
ot C()lltraccs in evaluat,1tin ot phCetde. ALso di~.l)r~e ~Ii to 
te~t. l. t i~ str i cter. Ju<lqe would look at tormat ot , ' ... 
co n tract. 'r~l~x formot.. ·t& lcqrophic "tyle. £v~ry wo~d 
should b~ given c particular we l yhL. Eq~Qlly e very omi58 ion 
~ hould ~e gl ve" a part.icular w~iyht. 00 not &9r~e ~ h~t URe 
of word 'e,rb1tra tlon ' signif ies an in t~ IlL.iCln to arbit.rat.e . Iff 

Then later und~r cross - examination hc says • 
• 

"Agn~e thflt the usc: ot th~ t.erm Arbit rAt.i on impl i es in 
principle the choice of arbitral jur15dic~ion . . . one j~ 
entitled to loo~ at. ~he con~uct of t il~ p6rtie~ ~livr t~ 
raiking question of validi~y of the arbitral clause . In 
Swiss law th~ re is a similar do~t,l,\~ of e~top~~l. 

Ttlen in re-examinat1on , he goes b~ck to oriqinal po~i~ion and 

"Worn ' arbitration' at bottom u! tele-x would not by'i t:a'elf 
under S~"5 law indicate an ln~en~ion of par tl~ s . 
ArbierAtion i~ a sorious deviation from n~tural (orum. 
Partie. ,nust say they want t o arbitrate and the law 
Applicable tu the ~~blLrAcion." 

Mr. Boesch is not reall y a very canvineinq ~xper t. Whae he 

docs not tell uS is - it the word ' erbltr~tion ' doe. not mQan 

arbitratlun, thAn wnat does i t mean? To take on il lu~traeion. 

In a buildin9 contract the word "arbitrator " woy ~pp.ftr in ~ 

particular context. One party m19hc po"~i.uly ar9ue t.hut th" word 

"arbitrator" in tn~ p~r t1Cul ar COnc~xt dO~5 no~ reoll y mean all 

arbitrAtor witn the !ull puwer~ of en arbitrator but merel y" • 

certifier". In brief. an alternativ~ meaninq, is propoundQd. 

Here if Mr. Boesch is right che meaninq at tl,~ word " a r bltrQtion~ 

iG 10Et hanging in th~ Air. 
_ \. _,r ( ' [(Cu.,.NM.e:J 

""', -1- - <<. Mr. ;.lIeft Cor the appellants sublnitted that under Sw,,~ law 

the: f,nus 14 !In (.'on~lal tu eatabll:sl. uxi=i.ence g( ~n .:.ruitL' ,1.l l!1 on 

a9rDement ana they tailed tu discharge the onuo. Th. only 

evidence before the learned judge was th .. corre~pondenee olnd the 

conflicting evidence of experts. It wa~ uiCfleult for the judge 

to come to the concluSion ~nat the plOint1ff waa .. party to 
. [~~~t"o .... (l 

agreement to arbitra te dit ferencllS. NOWher~u td II. ;,,~, 11 

P.3/ 5 

.J( 

it 5lAted that tile lle!"",I;u.t~ h.d _9r.ed to .ubmlt to j~~~~'~: 
arbitration. Tn. a9reement was conclud~~ 

. ~ 

.:...::;_ neithu p.~ty 

-"!::~:-i~~~~ 
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having regard to th~ rel~vdn~ Swius l~w. Tho judge. he 

~ubmitted. failed to have regard to Swi~~ law AS to wheth~r these 
\S...o~ ~ ~ "it, .... , J 

w~)rU::J UUlUUIlt.CtJ L(, nu IItuJ.I.. •• ,l:iou ~ ''lrC'(!III4..lIl.. M ,. lIl . . ... ,,'1, 1 , i "Wi t.o~"'~ 

thilt thO!! l""rnea j"<.lg" waa ",iv"n all ~h" factor~ that ~ Sw.~~ 

Court wOl.lld PIIY I'tt""Uon to but h .. i.,nored them. f *" 
.' Mr. Il~rqun, tor ~hc Re~pondcnta wee 'load enough to hand in 

written submissions. 1 take his uwn wordS, te~t 1 do him an 

Inlustiue in paraphr~sln9 his argumente . 

,I t Us sl\1d.: 

"In our submi.sion the ·conc.:~l=t. of o,z:obi\.".1.tion aqreement 11!' 
no different under ~wi~s law G~ it 1~ undur Rormuda la~. It 
is a ma~t.er ot conuuun a*nse ond what. 1. requir~d i " an 
aqrcemp.nt to arbitr~te any future diApU~~.. eu~h c¥p.rts 
49re~rl tt~at the word 'arbltratiun' meAn. in principle 
5ublnissl.on to arbitration. 'Z'h18 is not 8ur"a.iDin.9 b~t.:ftu~e 
that is what is said by Professor Jolidon. Position i~ no 
different under English law. See. Hobbs Padgett (1969) 2 Ll 
LR 547. The ratio of that ca5e i s that one tries to give a 
sensible meaning to a term commonly used by b"$incs.m~n. 

In cur submission the word 'arbitratioJl' mu~t have ~ 
meaning, it CAnnot be ignored. The only possible meaning it 
could have i5 that the future dispute In relation to th~t 
contract must be resolved by way of arbitration. The fact 
that It was accepted without any reservation must indicate 
that the Appellants knew what they were accepting . They 
could not be accepting a term they do not und .. rstand. They 
could not be accepting it on the basis that it was 
unenforceable at law or thet it wa~ meaningless. If there 
was any amblgulty In their minds they surely would I"we come 
back and clarifIed its meanin9. Wernor-Carciente said 
Swiss Jaw applias prinCiple of good raith, i.e. parties are 
pre"umed to have entered int.o legally enforceable 
obliqat.ion8. 

It i" a fact that no-one ha~ sworn to date ~ha~ th~y ala not 
intend to enter into ~n arbitration a9reement . The 
App"llants have had thelr lawyers swear Jlffidavits s~ying it 
is ambi9uouS but no-one haft ever said that they did not 
intend to enter into arbitration clause." 

Ql this 4SVfJCr. ot thQ ca_1tt Mt". Harqu~ ft'IAde: OI\Q !ul'ther 

submission to the Court. He SUbmitted tll"L having re9",rd to the 

conduct ot tht' Appellants In this matter th .. y are estopped from 

deny!n; the validity of t.he arbitr4ltion chua ... 

., -
. - .. 0.-1-, W;",,)· 

"This dispute wa. lIonfied to the Re.spundents by lctt"r tram 
thp. Appellants date-i the 28th December 1982. By telex dated 
the 10th Janl.lary 19013 the Respondents inCormed the 
Appellants that liS t.1I(s was a CIF contract ... nd A~ ... 11 the 
ducuml:nts w"re in ord"'r th"y h ... d no claim whats<.>ever a9ainst 
tlle.n Clnd thllt in tn"", circumstance. they should be pursuin9 
their own insurars. In any event in tha penultimate 
pllragraph of that t .. lex the r •• pondenta atatad 'we cllnnot of 
cnur ... actuallY Sf.<lI· you from autnS Coastal (Bermudal .. " 
1.lmited (th .. £'2.!!g~ ~..!!l.!FJ.lMa Swin taw and lICbitratign), 
bllt vle~s;;:b .. Co", 'JU de> I'"~ t.lke [e,,11 aavi»Q In . _ , 
Swit~erl.nd to test :hM validity o( whAt we havr .aid and 

':;;' .  
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ascer~aln etl& amoune or yood money ~hlch we f i rnl l y bQl ic ve 
wou lcJ u e ttlrcwn after bad in t.h~ snltpe o! usele!'\~ c osts if 
';rJe clo arbitrate t • Tld.s statement W05 never refuted until 
tne5~ ptv".,.,Llings were commell<.:et.l. On tho 21st JJlnu.ry 1983 
the J\ppellan~s .ought extension of tim., for tl". purpos"" of 
ori n ginCj procecditl':;l:=t and 4t no timo did the AppollA.lt!9 
niai n c.llln ~hllt t !lQ proeeedin~s would be any other rne~hod 
.xc~r~ nrhitratlon. on the 4tll July 1963 tho. ftppallftnts 
]I!!w yers pre::S!'5sec:1 to defC!r the exct:I1sioll in this m~t.ter up to 

"",I including 31st Ococember 1993. 

Tnis corre!5pondence is a cont1 u u"Lion of the correspondence 
cOlnmenced by t he Appell~nt." leeeer of the 28th [)ec:'~mD~r 1982 
an4 whiCh include~ telex uf 11th Januory 198] which 
specif&cally .eta Out the R~~pond.nt3 c"ae that t he.co 
proceedin98 are governed by arbitratiull. Again in th .. i, 
telex Of 4th July l~~l they do not maintaill Lh~t these 
proceedings are not governed by arbitration. By telex of 
6th July 1993 that extension is granted to the Appellnnt •. 
It is perfectly clear that the Appellants rec .. iveu two 
exten.iona for the purp06e8 at commencill\l proceeding" oy woly 
of arbitration. (See Para 7 of ACC1davit of Victoria 
Glynn). It 1s not right that they should now all"ge i n 
these CourtB that: there is no valid arbitration ~~L~WW~nt.. 
As ~wiss lAW applig. the Qoc~rine of e9to~(,~1 ( ~vjclenee ~f 
Bo@sch) th~ Appellants are estopped Cram maintain.ng that 
there is no valid agreement to a~biLrAt~.H 

There was some difference of recollection between Counsel as 

to the exte:nt t.o wnlcl'l the qusst1uu ur o.stopp~l wa,,s r4iscd befot'e 

the learned judge. 1 am, how .. ver, ~"ti5Hod that Mr. Boe.ch 

Accepted that the doctrine of estoppel dlso Applie~ in ~Wi'8 law 

/lnd the learned judge also accepted " is ... vidence on this point. 

I agree QMI with Mr. Haryull's oral Submission th .. t t he 

extensions were only gr~nted on the basis ti)4t the dispute was to 

be settled by arbJ.tration.. Th.ls is I;lear for two rc.sona. 

~oast41 had .a1d 50 and it w •• never d1aput~d. Second, 1t i. 

quite clear that the ~wiss court. would not h"ve the jurisdiotion 

I would unly add that, in my ~ l ~ L" ~ 
...c0\.. \ .~ T 

vi.ew, ~<n .. result of thill Appeal 

would not be "flected eVen it one ~xcluded the operation ol the 

doctrine of estoppel. Speaking tor myself. although delivered in 
~ 

ter., terms, I am not sati~fh,d that tiu. lElarned jud9. did not 

a~ply the relevant prlnclple~ of Swi~s law. and correctly too. 

/lad I entertai.ned any dOI,bt, then bear.LII'i/ in mind the approach 

adumbrated by $11' Jucelyn $jmuu P. in Parkasho v. SJ.ngh (IU" I 
- .. . - ~ .. 

All E.R. 737. at p. 74~ L .hould not have had any dJ.tfLe .. l~y in 

P.4/ 5 

concludln~ that under Swis. law there waa an ~~:, -- - . 

~ 
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~ : c 1)11111(' I (,' 1 ,\ I 11\(\\Ui 1;I. Y t u J. t:; UWII ,· lyhV· . (Kerr r ... J. -
" Co", ~ t.: c:...O-

OLe. . ) 

Di:jpute ~ I(t: ~ol\jtion; th~ Ch4n91nq s~t!t)e", in 1.1be-r Ami~orvm far; 

Lard WUberto r..:f'!, p. 12e). I <;"'mo t think t h ot who" by th .. , .. l.,.x 

d~ted 14 _ Janudry 1982 OUPQIIL, en in ternational ~rad" •• 

confirmed tht': to?rn'" contained in the L"I.,x o( lH" .I" n"ary 1992 

~rom Coast~l' s brokers tney ,,"L ... ·tained any doubt t h(l~ they w.ue 

cO(!lrnit~ing thCm5elvE>s to the proce •• "'! arbitration ~hould any 

u lS putt= ,.u .. 1~e between the part i es. ~ 
[8 1 Ct.. The thircl issue i 5 whether IOhe I"Mrned judge w,,~ rlght that 

he was not s4ti.Cied that ~he arbitration "9re~ment was 

jnoperbtivc or incapable of bein9 pertucmcd. N04r ~h~ conclu&ion 

ot h..i.s judqmen-; Lhc leArned judl]e- I!' ... i d : 

"Nor hav~ T be .. n persuad .. d that the t.ilure of th~ De fendanlO 
to nominatQ a seat Cor ehe ar~ltratiorl renders tll~ rol~v~llt 
phr ..... IOeani"919$S or the agreement inoperati v@ or inCapable 
of being performed ... Accoraing to the Law and Pr3ctice of 
kamm8fCi~ 1 Arbitratiop iO England by Must!!i and ~oyd1 1982 
Edition, It is for the applicant to prove the exis t e nce ot 
the agreement to submit the ai.pute to arbitration ana the 
burden then shitts to the Plaintiff to show that the 
agreement is null and void, inoperative or i ncapable of 
being performed .•. In my judgment the Detend~nt ha s proved 
th~, existence of the ~rbitrlll a9reement but the pI41nt1!£ 
h~$ nOt discharged the onu8 placed on it und •• sec~~ S of 
the Act. " 

One would have thought thlOt tile simple, s h<l< L And common 

lI e nse answer to this question 19 th,,~ one could not say thalO ~ ... 

arbitration Agreement was inoperative or inc4p~ble of bein~ 

pt;::rform.,4 unles8 'Cl\e party s~btn!tt.ifl~ the :l9r~emcnt 1" nnt 

capable of performance could. deniOnst.rllte thAt ev.n given the 

wilLin9ness o( both partles to p.rlorm iL, th6 a9r.~mon~ oannot 

be I'erforme'::,j * 
lIere "'Jain the expe .· ts difrer. Mr . Boesch in paragraph .(11) 

ot i~ a((1d~Y i. t of 24t h Sttptember 1986 say., 

"The Oefllnd01nt ; n ' '')lcelS LI," e"i~t .. nce ot a bin,linq 
arbitration cl .. .. . in order to challenge the juri.diction of 
th .. Bermudian , " ,u , tft , i.e. the ordinary courts of its 
domiCile. Su, ·I, • • objection i. referred to under Swi •• lav 
as 'arbierlltioll 0 j ection' . wh.m rai.ed, swi~. ca •• law 
considers that "r ; Lnary court. ",ay r.ject such 'arbitration 
clau.e· it it i~ ~tabl1ohed that the arbitration clau •• 
of no e(leet Unnel the law applicable at the leat of the 
arbitral tribu""l '"ee, Joliclon, Commentaire du Concord a 
su~ase sur l ' arb1 ' rU4~, p. 137 and quoted cas •• l. 
the orbitration c ' aYHe at .take here ia totally 111 

~~~~~~~~~~~~;tb~. fteat of the a.bltral tribual, the ,ubi erators 
~lth .. 

• 
') 
• 
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PAGt: II 

~L"'IU" !.!1ci('!', th4'!re is nu i llfllc.:ttiol'l ' in the ctt'.l.u~e i.o:.'!.1!'l~ \\WC 

III Lbf.!' ,-=irc.".uu5t.:Ancc:s ~UI~\·ounding it.~ conclusion whien ~()ulcJ 

~'U.i..nL LIJ 41'). ",~.- b1.t.1· t\~ion ~~llt; in :3wic.1.erll'lno. Neitht:r:' t h ~ 
pArt1es to nor t tlC objec~ of the eon~rQct h~yc ~ I'y 
(: tlllllt:c.:l.iU1I wh..\LSOCVL"'t'" w.i th ~) ""'1t:.7\t":'-\"'nd4 MorC!ovcr, t'h r iTllJl.t1 

r:~·'H'T".I"I,C':t WU:1 con<.:luued t:.hrou9'" t\ broker und nut , .. y r..hr. 
p~rLi~s th~.a~lve~.· 

In ld S It'v1cJ-enr.a he- :hl icl. 

-il .\.L' h i tl't\cot'!1 y.o(:J'(~ lIolIIl, u.tt:ed b"t w, -re IJnilblt~ to ,t llt't -t - '- I' 

,~n·-\U"t'i l·': ul·h·l ... ·r Mwi!'Sri luw, lUI ,,,'pl i C,;H l , I'H' wuultJ I," .... e 1.,0 hI",' 
Itlo,r}"" to 1;he (,.' our-c (or the tlpp(.lj,n".uu,i' nl'. or ~"umpi.re"!. .~f. nr) 

~e4t. i:t lIqrtf.d, pl\rty who ...,j,~h~d t.o Appoint. ufllpirc would be 
I\~ Il lU:S!I ' ua to wh.Lch Court. t\pplicAtion :'Ihould be.' m,'Hlc. In 
th~ "b~t'wc" uf "1~ret:I"Qnt no C(\l\tnn or CDurt wou l u i"l.;'H'UIIIC 
juri~di~t:.ion • • • &tot!ut of <lclJ~tC(Il'.l.nl\ t:'l \/t:r:y .1mpart fl u l:. . I.:.:.ck 
uC dc~iyll~Li~n 0' &ea~ could renddr Arbi~ral ?roc~~uro of nO 
ef!ec~." 

Tht:" obvious implication Eroln "ha'C. otAt.ement l..' thut if the 

tAken by ~oeseh and in her f1rse Affidavit r~lie~ o n P,u'~S50r 

t 

'" .L( r'~I.·t1.t!:I a9re~d on th-e pl.-ine i ple of a~bitrAtlon t.o !lotcl r.t 
~ny di$~~=~, it ~!,nIJ1~ not be ea~ily adm1~c~d thac th~ 
iluplclnt:htl'ttlull uf :"Iu\,;h "y't:t:IIIUJI\:. htit(.;1I1II1&: .iltllr-'u.::s.&.l.Jl~ •• " t. r,\':' 
rule 19 ~h4~ ~he arbj~ra~1on snoul~ be upnelQ ana tne 
.x~~ptiol' i3 lha~ suetl A9r~o~cn~ 9~t~ cxtin~uish~d ", 

·cv~n 1f the choice of Zurich A~ the se4~ of crbitrae10n 
\"'uulLl IluL l.Je I.:lt:d"' ly n.,.a;:"Ldi"..,.c.l. 11.. i!i Illy upiltiuu lito'lL Lht: 
%uLi(.;h Ju.uy~ ..... ould IiUt:. CH . .,j 1'1 I'f~C nMtdt:: th<: ttt'bltratic,,,, 
il9L'~"II1t::nl: 'lft woulu ct.:l't.ttlI11y expect. th<..": <;lltimanc tfJ peeve 
t..hul... l h~ Ill'fCtHH.1ttllL:. hud t1ctuttlly r'.·1'\,Is('~u to !&UClnlt to 
"rbltratiuu ..... hen "uti (ted of tlvJ elaiman't.s .1tltent.10n ~(" haVt~ 
r.:c;our:lc to JlrbitT4~inll by ()mlt:t:.l.llCJ in l'nrticylnr t' r) 
"" .... L.i.I.:.llJitl:.c lu \:'ht: cun1;i.titut1on at. ~lrb1tr"1 tribuna l . 
CU""""'I".",Ll y Lt .. !Juuld bu peoven thllt tne imp1ementQ.10n of 
;;ud. "1 .. ",.,, too tmpo:t:t1Dlu. I Am noe "wAre cnAC c1.,1mQnc.'S 
h"v" ':Ii ven ~;ny lloU,cO!' uC ad,i~, ~ tlUlI, to tlul O"fl!ndant~ and 
neovvJ:' bt!f('H"~ in thoir CU1· .rt':~j.lunl1~IIc.:~ wiLt. th~ O'i'tendolnt!l5, 
hove ~h" claiu"".ts contended that thuy cow. idee Drl)icrat10n 
~o inv"ll<l." 

In her ovic1oncc= tSht.'" "f\idl 

":""' ''1£ both purt.ir.!" ..... ,... I·e t.o I'lOnlin4tt: arbitl""tor8, LI.ltt 
IIru.i.erllcOt5 th~· ",,;.·1 ,. ", I,:ul.lld c.It!cermine ene seac of 
orb1erllUon ae •. :ol'dill\j ~o ~"" Cum;o.ullt. There wOlllc1 1:>10 00 
practical c1iCrlculclr~ 1n peogress ot arbitration. They 
"0,,101 "L>L<l11I lIulp of "",un: 1n calles unaer tllO coneor.fl,,"~ • .• 
Tt c.Iuo::,. not milk. any dirterflnce Wilen "he parties 49:11.'-
5ftllt. CRn be chot\ l,n .. ,ro. AI'Y time. O.,Ll.o,\$ at" df:l't!ttll\fllllt. by 
partic» or d"c~sion~ ot arbitrators AS to tho 5~Ot ,,[ 
arbit.r."t.ion. our IId;IiLtbliou cl(.tu ... cuUt..,lJ. .... ,'htu.,i.. uu 
..... bi<Juit ·,· . "OC neee"r:llry CO I"rovl<1O' ' rul0. ot ArL>l~l .. l 
procedure. Option", ~ontent 1. opposed to .e.OIIn~lal 

-

- "lC''''~IILd_ "btu.,...:., CIt 'l1liull ttt,!uiltuUunl. Wf.Julc1 IU''- .. ttc#..:L 
. _ _ .~_~_.:.-;.;, ...... '",.;".' .:..;· ~,,,,.,~ht: Yill1dHy ot til" n .Hr.l "9rCCmttnt," ----,;= ,,' ---.- ---- ,~ •• ~. ~~-.---_ ....... ;.:a;;""'-' ....... ..>'l:!l:....;.c.:.._"~~~~ 

• • 
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" c PAl.iI-; l ~ 

<~~[4u jUl-.St.:.!5 lLp~.H:'U' t.Q SUplJUL' L: Mi~:s W~rncr ·· C4rcic(\.tel ~ [COa....~~I -:::. EL")(hJl.,..,.t 1 
"'" prof~s~or Joli~un con~id~rs ~he ~elcc~ion of Mt h~ 

prOVldli: ol seat of drbit.t.-at.lull ls r'lG~ £,ottd tu the op~rE\t.ion of 

"Wht::n l:1'\c,"!: parties tHiv e const i tute d .1£ Arbit.l."ld triounul blolc 
11Llve not d~~i'3ne-(J Lhe scat at th '~ t.L"il:Juncd, the "'!'bit: ,~ 
!!ibunA ~ itself_,,!IC'Y ch::S1.9.nllt5L!.!l:: sc~t;. C?f course. 1 t ~ l.~(l 
hws Lha aUC l'lOrl.t.V 1.0 dOSlllJ\utO r.l l e ~c,,-e 1t ~hf'!! p .. 1.- Cl.Q!:' !\c.v .-! 

dc~19n.;ltcu tIle ~;ac in ~oo uf1cl-;~ n\4nn~r ( l v,' _"''':-;~:T:O l.~~ 
t:. h,9Y hnv c.: ~9 iQ cc.l l:.hol t th e ·.:'lrbiL:' .. ',:ll t.L'iOu(lnl!l :3h~ll 1I ~'y~_:J. 
~~~t$ in SWltzer!'!:'JlcJ 1

• .LI\ s~l ~h co~c I..he "d::.ll.t.rat.ut:5 sh.:d l 
tJe ireCto-choose tile scat. ~helll$ e l "U9 anywhere witllin 
Swi ~ ul'l nnd, • (,,,,, ,,,I",,,s1:1 ad<led) 

In .)ny eyuut. 

s~ll:Ct U . J O'J...i~ : u l.:Jr ~ ... ' nt w.i.t h ~n ~wil ~~ I,!t"I;UHJ. 

[A.,C J tL ~~g~:=:-;~=~1.1 th~t. you chnllut. :l~y t;hL4~ l)n i,~r(: r.m<=,nf. 
1:r.; inopcr ;1t. ive \'H'l.t ~$S ~tl~ plIlrt. 1n 1\ l'l .:\vr: ac.:.ll..:mp t.c:c1 to I)~bit. t'(.te 00 

thc.:c~ ffi .:l.y be: problems .lnd t.hereic.Ht: Lh¢ 491.'ecme n't i ~ lnopc:rdt1 v •. 

It j~ p~rr~ccly p~~SiDlC to n~vc ~I'l. ~rb l~l-~Ll~n under the ~resant 
" 

(1981) 1 Ll L.R . ", . JOJ. 'thiS coure sli<Jul<l l'Ic. e :I'Y th .. ~ the 

agreement i:s rnoperac.ive ~imply l)dCaUse 011" U' LI·,'I!I p~,,·ties to thl! 

.lCJrCl!mCnc Il~;;crt.$ t.hQt it will UltAkc ~vc'"Y \,"t ttort to wreck thQ 

aqrr:tI!Rlcnt \., I)c) rnil);\? it l,J) wor k~bl ~ . 'l'llut wCHllu ' lJC whnl ty G:t:)n~r.'\cy 

~'IC) Lh .. YOCJU C.J.itl1 (H·lncipl os u uc.lcu:l yin9 ~w.i'~ t."w rcl~t i nq to 

... . ' 

~qr~~m~nt i~ lnc~pAhLe 0' POtfULlll~11C~ the Court mu~t ca~Qid.r the 

actual ub~caclc» anO nut 1 " 't~ntiAI '" theoreticol barriorG to it.  
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16 NOV . '88 10 : 55 
'--- .:.-- : =.::.. 

PIIGI! 1 J 

A fJ~rt.y SUbmitting tt"idt t.h~ ~9L"e ement i.") inCl\pnhlc of 

pe rf onll ~(1, even ~t bot.l) p.lrt:it'!~ nrc .:tblc ':11'11.:1 will if' 9 to pe rfcrlu 

it. t"urttl<.::(, In SU~ll circu/llscL1 nc.:('~ :i 0:.1. p .:\L"ty clCl'rly Cllf'\not ll t'1A 

IllS unwillillyn~ss tu iJe"t.!t.;.I H,l t:ht" nqrt: c.: uIeJlIl.. Ay,J:tJI) t.1I", r('r."ll ity nf 

Ilpplic;:\tion ror ~h .. removal ot tho: ~~oy. 

llltt~ rC'st of th~ Ap1J~llants to bO recoiulI~blQ end nat. obSt.ru~tiv~; 

105 quit~ lmpl"l SS lP l e tu 86\y tha~ tht:! Aqre:cmene 12 inc.Qj").:lbl~ of 

pe:tform~nce . 

_ - In my Judgment the learned jwdge WAS clearly right in tne 

eoncluSlon a~ whi eh no Arr ived. A~~ur~Ln~ly I would di~m1~~ the 

(~~!"C" ..... e~ /' 
jV", . ' -" tI . ~c;. ( c·T ( .. 

H. du Costa , 
No v.:mb(lr, 

" 

,-

.' 

I 
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16 (;01" 
. 36 1\:.1 :5 -,' .. c.~. , 1::.. r- .• 

.:I':" _____ -'_ =-_ 

IN 'rilE CUUkT Of Arr~IL FOR RRRMUVA 

CI'IIL AP~£A I. NO. 21 nf 1987 

DUPONT SCANnlNAVIA A.S. 
(formerly knovA aa IRA-bolaso. 

AKTIE BOLAGE'f) 

ana 

COASTAL (B~KHU~A) LIMITED 

JUllGHfH'f 

Add noth1ng to 1t. 

R."pond . .,.,t 
! 

I 1 •• ree ~ith 4 t and 

Ho t ~d 1.1"" 9r.h day of Novcftlbor. 

K. C. Henry. J.A. 

- - --
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16 rlOv . '88 ltC'1 ·~-
..:J . .... ( WE~(E? 

I~ THE counT OF APPEAL ron 2iRHUDA 

CIVIL APPEAL NO. 21 OF 19Ar 

DUPOUT SCANDINAVJA A.D. 
( forcerly known a. ARA-ColA8on ~XTIE 90 LAGET) A~pell."t 

and 

COhSTAL (RtRHU~A) LIMITED 

J U Il c: HEN T 

- --------------- ---------

I agree tbAt ~ n o appeal shoul¢ b. ~l.ml ••• d for t~. r ••• ona 

wh1ch have been ' 0 alearly and fully . o L .out by =y Drother , Thore i. 

noth1ng vnlen I could uS.rully add to what my Drother ho • •• l d . 

SIR ALASTAIR BLAIR-KERn, P. 

.. -
"" . '" 

'?if ;'l".kl¥"'~ ' 
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