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In tl,t t;uprtmt Wuud uf ill'rlUUilu 

,£TWEEN • 

tiCLVl::OERJ:: INSUHANCl:: c..",( )HI 'I\NY I~JMI'I'I': 1J 

Alld 

C.S.C. ASSURANCt: LTD. o.hndant 

JUDGMENT 

Thi. 1. an .~VJ.ic"tlon by thu L>oCelluanl for'" stay of the 

pfoc •• dioQ8 in thi_ acUon not""ithatandinq tJI.tt tho noUc. ot CDOtlon 

.eeks rellef in the form of .ettinq aside the writ of IIUll'l!lUII'. The 

.PlI11cat.lon is brouyht pur,uof,lIt. to the 1,rUY16lU1lS of the ArlJitciition 

Act, lY24, Title 8 , item 75, And Vunluolllt lu U,u prov1 a lona ot lli. 

Arbitration Woreiqn "",ard.) Act, 1')"/(1, 'l'itl. u, itom 76 of Lhe 

Jl,ltyl.~ LA ... ot Burm\JIJa. Tho. Plaiuti I t ilnd the UtJ renuant .u. huth 

lkttmu..la t;xemlltuu t.:1.1Inp4uica, lncolp.Jl, .. lCU .1I,d ",II I yilll, , In t llu Lu"inu",u 

of insurers alld rcinuurora in aennuI.Ja . 

2. It 1a my vieW', haviruJ h.ani Me Cole%> UIl.:l, dLtOll"~V r 'll Lh" 
I 

uutelUJ .. ult, .uuJ. He Narindee lIae9w1, dttornt"y CU I the l'lAintitt. th.t 

thu "'}lillie.tion ia tJcouqht and tho rulltif uuu'Jllt ulIlJor tho "roviaions ,I 

at section l of the Arldtratlon Iforalqll I\w..a rtlsl I\ct, 19'16, (hor.in_tter 

raferrod t.o AS "tho Act") . , 
1. ~y ' an oxchant;l0 of toltlxtis til .. paille .. c;uLccei.l into All .qre.lnont 

~heretJy the Pl .. intlff would provldtl the I.>cfewJ.mt with Ayqct!qate Exce.~ 
~ 

uf WIIO ttalill!fur..anc(: c.:ovorUl90 fur th" pCliud I f.> t JdHIJACY, 11)79 to lht 

I)UCu,nlJMr, 19 '1~. in ee_lAct of c.rt.1n workmtm'B l,:urnpen_"l1ou coveraga . 

111 thuie ay["t~~mcnt the l14rtl •• have, Int.er Alld, pa:ovidad a Focmula 

for the cancollatiou ot the 4qcoo.n1eut. "lid have 100 0 vldtuJ IIlctdduery for 

tho settlement of d.leput •• between th!'!", uy arl.Jt't·atl.oll. 

4. Articlt! 2 of tha atJr~emollt st " t~s : 

"'l'£kH I\NU CANC1:Ll..J\1' l ON 

Thi. Aqa:ttern811t. ahall "l ' .... ly t u l o~!a: 5 ' ' ',.' I".' UI r LIIIJ cJUCl 1h1 tltH l ,c110<1 
conn~nCl.n9 January I, 19 79, cud emJiu 'J .hUluary 1, EIUO, both 
4ays at 12.01 A.K .• E.atecn !:itarxidccJ T i me. 

Thia "q,.ement lMy b. cancelled at dilly (jnle by the Hclneur81' , but 
only for , •• sone ot t,aud, miaropreaen t tltion, or non-pAyment at 
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premium. "11-= JlfIlnaul"cc mll~l. 'Il\lC 10 II .. ' 1l.i:"'~SIll'tH I ~u\lcn (7) day. 
prior writtull notic. ot Ctllll; ,,· llollJUll. III lliu u ..... nl v i clUlcal1.tlou, 
all reinMUtilOC. promium ",hic.: h II", .. 1111'!!! J,.lId to the Ii.olll~ur.r by t.he 
b ••• urau ulUlcn the te,ms uf ArtLe:!,! ., of lllill AqceunlQllt ah.ll b. 
returned to the Re4 .. aured . ami no liolbi Ilty al'>l.l1 be Liuemed to 
hAv. artcu:hud !luroufIIJe' .... 

S. Article 1) o( the aqroemcllL :l l.. llc:.: 

.. ARB 1 THAT I ut~ 

"cbitedtLoli I'rocecullllj$ 511 ... 11 Ite tlte ~1 .. lc remeuy f or- ,·IlIY dll:JIJule 
4rialnCl betwuun th. palLJ.uu In.! lctu wiLh reterenco ll) ituy and all 
t.ran.act ions or termY an,", cUlidit-luliD UIi.Jt:r thl,. "'1nw ment, and 
_hall b. reterred to thr~o d191llten~stud arbitrators, one bein~ 
chua.n by thu & ••• ',&I:od. 0110 ChOIJUl1 by tile twinau,er , .lId the 
third Ch08ttli by the two ofultlf'11I11' ,I rllilratur. l.letO,"u tlu,y enter 
into arbltrat!un. In tho caHQ the ,lfl,ltlat01M AO c hoe.n do not 
a9 coo to the third al."bitrOilor within 0110 ,.anth .Iter both ahall 
h ..... accepted lII.ryLee. thu Ihtl·d arbilldlor ail ... ll bo cho Aon by 
the lit!lIeral Mdllaqer of the Ameri t:illl Atbilration AS8uci ation. 
Should either polrty hcuoto f.d 1 to ,!uolllfy ita arlJitlator within 
anti mouth aftor rocoivt u( wrJttun noll ' ·C (l·om th~ ulilct I'arty 
rOtlUoutinq it tt.'l do eo, thu tU'IIIUlll1I1'J p.uty IIIh.l l 1140Inw both 
arbitratorti aflu they 611 ... 11 procced in ... 11 rC1>pect8 a8 ahovo 
IItipulated. each pdrty till ... ll s u1Jnl i t its Col.!:JIC to the arbitrotor. 
withln thirty u.Jys of llie "'1'p' Hulment IIf Lhe ... rbill ... tors. 

The arlJltrators shail cun sHh.!r lIlis AIJICt.:tnCllt all hUllu rablc f 
onyolycnlt:llt rathcl than Ulctuly LI l e'Jill l..td.lyatioll; t ' lcy are • 
rttllCvoo of .ill judl.ciiil f Ullu.iliLics ,IIltJ Indy abstai'~ from 
CoJiowiUtJ thu ul.rlc.:t lulo ~ u r lolw. 'I'h. : .I ...... ,d tJ( lIuf majoctty ot 
thu ilrbilrutoru ~"illl 1Iu J in.,.! "'1101 Iduolin" UL'IJII bO I II ".utie" , 
JudlJ mellt may LJu ullteu!LI Upt,1l lhc .IW,llo1 "I "ItJitrotclI:1 i n any 

couct II ...... J III, Jlle ludlc:llUIi. • 
'l'ht: tidid drhit.1.oJtulU ~h ... ll I . .. · ,W ll Vo.: UI It: III C,1 (:Xl' I.: lltJ ... t : 

oCfieutS of ill'i .,.r ... ncu u,· 11: 1,1 :;11 ,0.1'1 ... , : ' ·'II III"'Ulll=li lIot u nder the 
cOllt,·ul Ul' 'nLlII""Jcrnclit ut t:lllu . .' f 1,. lIt ')' I'J lhl~ A'J,e .: lhc lit. 
ArlJitceation tihall t"ke 1' 1oJ t:c III tk wl'oll. lJt:oJch . c ... liConl1a. IUlltHHI 

utlu~rwist! .HJrucd • . 1111.1 thc 1: )0,1 ,,,·,,5(.' v f ~II Loltl.lti.1>1I :.;J..11 1 Lo\: Lout·nu 

.!lId pLiid .Ui directed I.ly tlill Llt"uil l .llt" : .. 

"Story t.l ! eUUl t 

I'l'oc:cedl.lllJb1 
wh~ru 

arbitration 
olqrcclllcn t 
CxlsttL 

J.. (1) It ,IllY 1 •. lrty t.u "'/1 ~IIIJ ilration 
oI. ,ruume nt III wldeh lid :; :oc t ·liou "I'I'Jico. or ally 
pcr.on c1oJimill'l lillOUC.lh 0 " ullI.h,c him, eOmlllOIlC". 
clily leq"l I'roeuedillYs 111 ally court aqainat the 
olhor pea' t.y lo the ayl L:emcnt or any per eon 
ciaimJ.JlCI lhrou';!h or undur him, in nupec t of any 
m ... tLd r ... ).I.I.H.IIJ tu uu n : t crced , any ,HU:t.y to the 
prot.:eodlnq o Inily at any t i mo .fter app.arance a,,4 
l.Ieforc delivering any l'leadinq. o r taking any 
olhor atepal in the I'r-U(·ceuJnga, a lJply to thdl 
t.:ourt to st",y llie l'IOt: c~din'Jsl dtllJ the court, 
unle •• aatisflcd that t.ht1 arbit J·ati o n aqreeaMlnt 
ie null and void, Jnopt:cAt1 ... e or lli c ...... bl. ot 
being performed oc that there ia not 1n tact. any 
d1al'uta lIotwccn the iloJiliea with .tc l/drd to LJ,. 
matter aqrot:d to IJe relcrn:u, oha1l make an order 

.tay-lnCl tho I*roct:c.:dln'Js. 

(21 !.iU I.J ~L · t: t W II tJ) dl 'l) lIc.s lo t:vely 

arbitration ea lJfCl!nlClil -

,",I wIdell 1,n,vlIlcu 0 • ..,.te881y or lI)' 
1mp! it:aUulI tor ubLt',IL1on outlll1de 

BtlrmurJa I lIr 

Il.l) t.o wh ich 0.111 ulIJivJ.lud 1 who i. dll alien 
or who i 5 hrt.l.lilu.lly CI.' Hl.dent out.ide 
Bermuda j~ d party at the time the 

I'roct:cd i llll~ .lte CCHIVIlt:II .: t:d ; or 
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h : J Lv wllh I •• 1 b.,d V l..uCloU l ,ll u 
ill~:C'l'U l...a tu.j .1" v .... ":UlIllUlhuJ 

I. ~IIII nll\' 1, 1 ... 1.." 1,1 (,juL,IIi"I., U(JlIIIU,J" 1. 
e l,.,ty .I L such t.lmtt, 

a nd every uw.:&ccJ rctiuLL ll11J I'rom . u "rUil.cat.iuu 
aqrettment to WlilCh t>uullectlol1 (1) a l '1' litt. tal 
hill,.by decl.aruu to 1.1", • ,",olM.tic: oIw • .ud in 
&I1rJ'luda tOt t:hu pUli", :ltltl v I t.ho Uuw 'iork 
Con.vention. 

(3) Whun liuJ , toodc lJun (1) Ul'l'l1tHt lo AU 
.1'.o1t1'_t 10n olqruemtmt the,. .vet l ull 4 uf thu 
Arbitration Act 1924 sh.ll not ai,ply to it ... . 

7. An "arbitration .~ r .... nt· •• d.fln~cJ in t}~ Act ... na an 

in writing (including an Agreamont cont.eln11d in an .1lCh&n~ 

ot letter. or tele9r ... ' to aubll1t to ad.d.1 r4tion 1" ••• "t or futuro 

ditterenc •• capable ot •• ttl .... nt by arbit r Ation. 

8. In.y opinion, hallln9 .... ill.d tho atet_ent of cla1., tbll n.ot.ice 

of .ation and the atfid.'"it. filed heruin. the followinq facts ... rg_ 

vhicn are not conte.tedl 

(a) Tho pa rtie. to the actio n aru 1.,u·tiea to an arbitration 

19ftlement (Articl, 11 of thu t'olltr.ct ) . 

Ib) Legal proceeding8 have been commenc ed - (the writ ot 8~n. 

and statemont ot olaim t11o~). 

Ie) An appearanco hal bean onteret! by the Dehndullt (conditional). 

(d ) 1'he Defendant hal not duliveruJ &lny pleadingli or taken any 

other stepe 1n the procoedings ("I",.r t fro. the p r' •• nt 

application ) • 

(e) Tho Dofendant hal appliod to s t.:.V tile proceedillgs. 

(t) Th. A"bitration a qr •• Dlent pro ... idu~ t o r arbiLr.ti n n out.ide 

Bermuda. 

9. He Col •• Diel tor tho lJOtl!lI~""t IIUW (;cmtulld . that , 

(al the Subject mattur ot the prc!iclIL action ia " matter agreed 

by tho parti •• to bu r(j tecl ':c,.1 t C) ..ubiLrat1un. Gnu 

(b) the Court ",u.t qrant thu order st.Jyinq the proceeuln9s, unl ••• 

the rl" in titt .othficfj tho Coull "that t ha Albitration 

Agroement i. null and void. lnol ,c,,,tive or incapable at boin!) 

performed or that there is lIot til f.let allY dispute lJet~een the 

parties ~J.th regard to the flhltl.C' ,-,greed to uo referred". 

10 . IU Harinder lIc1rgWl for the Pla intiff L:on tenda thdll 

Cal the r.U., .ouvht by the Doforuiant c annot t..e qrilnted becau •• 

the Court h4. no juriadic tioll tu 'll it.llt in th6~e proce.dinq8 

tho rellet pra •• lItly sou9hl 8 111 L· U lhu miS l Up rtt,unt4tion 

aJle";4od by the Plain tiff a !i rellll~ ! LIII(J t he ( 'Olllr .,c t .vold aU 

j,dtio j , t .. maL I'JI 1, 1 "': 'JII:.l.lU,; ll "" I.:UIIIUI ' J wltllill ( he 
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.1Ihlll'.Jlill1l l: l.HI~o, iJI1i1 

(hI thu ,Hull '..It l Ull cl.Jul'iu ill 1111 .' ,:ulIl, .... 1 flue . lIuL .11'lIly bec.u •• 

till! p urpo rted OlfJcoomClI1:. has been <Jvuidcd LJy t he l-' lollntit( 

au inltio bUL!aU5C (If mislcp cCUClIl, l t iun, 

11. was rofer red u y (;o un uol to II nunLet IJt I'Ur ti lltJllt ... utliorlti •• 

concorned wilh ,lrl.dl.r ... tiull .uul 1 (:.111 , .. h .. IIU Iwl\ "1 1.11..111 lu IHI(,I thu wuruM 

of Lord UEllillinC:l. H.H., ill tho CdStl ot t: ... qlu :; 1.11 111.R'Ur411CC Co. I.Ld. v . 

yuval In aurallcc Co . LtLl., Llo)'u'8 1.+I W Jh.:p'U l ':': ( I f)"/U) vol.I, p.lS7 at 

9 . l60-1, to eXl 'ccas the R'IOllo["n day ."I'P1"<.Io, .... h u l lhe courts to arbitrAtioul 
, 

"1 turn IIOW to tho q uu s ti on or ')luilCl1tioll . l\1:. une time 
the Courts used to be very jCo.11oUS of .. u.LJitratio Il5. 11ley u.sed 
to find all sorts of rea~on:J fO I: i n ter-lcd"!) wit h arbi tl:ators 
and their aWcl rd.. Uut tho dl'pEOacli to Citbitrat i on h as changed 
in mode rn days. '1'lIu Court." wo l eoJnc arhit ration. in cbrmlerc i al 
disputes , 'J 'hey tmCOur ilIJu n~"t!ltW L: t!~ to arbitratlo ll by coanercial 
men in th~ Ci ty of Londoll. "hcy <JI,) no t liqhtl y inl;ucfere " lth 
theil: olwat(Js. 

lt t>t.:l:ms to me lhilt it oJ u c l <: IIUall t who is vein,) tiued in tho 
Coucts asko that a matter s hould IJO tu ,Ic i..l i tration i n accordance 
with t hoi r Clf:I,' e eJnOllt , IJci lll" laciu t lwt '} 'Jre llment ()u ~ht to btl 
honoureJ: l ho i.lction should L~ ~ ll.lYI!O ,H id the ma t ter uhould be 
allowed to yo to arlJitration. S uJJjet.:t to thi a Bt.ltutory 
clualili ":<Jtion : If the deicno.Jllt h.Js 1..l kCII a 'step In the • 
p roceediII<JS' , than lio is t oo id te. II ~ C..all no 10llqcr apply tor 
the Coucl l'loceedimjs lo llc sloJyed. 

III un.h:r to .... :,;k fur the: CII U, I tJlOt ~'cdi"'js. lu l.M.: stayed, thu 
JcC~II"oJnt IIIU.!Jt tliJPJy t.v lhu CUUll : 

• • • • • -.It ",ny time aCter dPlll.',II<J. u:t: s .Jlld Lefo r~ uelivlllt .l llq 
oI lI y 1,lc.JJ lll lj~ 01: takin'j .. lilY ol lie, · !,i lCpS .lll UII.: i Jrocetld LllqS . .. . 

12 . 'l'h~ 'HJrc-..:mcnt undor review i nvu i v-..:s l. ·"lI1l'll~x m.JtttH~ of .Insu nanctJ 

.lnu Ru -.Il1 sur.JIlC": em "u .InttlrnaU oll.:&l scalc.:. The 1 ' '''l.'tie~ lhemselves 

roco tJ u i bl etJ l h is .;1I1U Inclutlod in thcil· .J'/ll.:l; nlt.·ul LlIIJ Cjuali ficol tions 

tttllu irud fo c th~ .u ·Litl·atorti. '1'l&u y .J lt>u IlIleudcd th ... t tho .H l.ol trat.u r • 

be qiven a very wiJe scope in the procedurc lu lJ~ followed in their 

acbitrat ion pcoce~di,uJ¥ a 1111 they .alblO l CI,isl.ltt:d that lilt: .Jr1.litratocs 

"8holll cOlIs iJ~r l hi s Aqrcemc"t. al' IIUllu,' oJlJ lu C!:lIq.JyCIbUflt r a tl le r thau merely 

a lelJal obl lIJatloll·· . (AU this is s~l OUl !It Article Ill . 

13. I t is my u lhlcr s talll..!iIlIJ th .. l t lId.!::l L\.H'1'1. :..houl d not :..-..:ek t et.:hnical • 

olJjcctiol1S ","1.1 r,ivoluuti UlC dliS u f ,Ivu itlil l" lilt : .11 lJi l Cdt..i UI I ':HJCtlemcnt uut 

should, i 1 .... t .. &11 l 'Otis il.d..: , cnc;oul .... 'jC lI lI : 1'.1 11 i.; :; to IJive .. :r(eet LO tltu 

tlfllitr.Jllo ll oJljl· ~CIIII:lI l. It i s tlU': til-.ll Ille L'UUll vr sUlne ulh~t tr J l.Iulhli 

of (.Jct may h.JVC lIJ tJt~ clllc .... t. some LilliC III II.,. IlJtUlt! will; Llocr the t.:oulrat:t 

has betln ilvoiouu oJU initlo . This wil l ~' : II,""ly ho,lVC t o I,e decidud hy the 

underetandin fJ of the u&e of certalll t c~hlllt.:.l l I l :llnt> .in the 1 1l5ura1lC~ 

: : I 
i ' 
· 1 

I\-
, I . 

Jl-:'; I 
' . ,j " 

· 11 'i 

"I 
" 

ij 

, 
bU6ineS6 . Uut un t i l that time arri v t!~ II !;I :I:III!, t.o me , LI,ul lile ilrJ&itrdtlon I! 
clause La vClll.d ':11,, 1 hoJa to tol ,III,1 - 'I'll< : '1"1,,, 1' '' .111.111 ( 1'Jf.ol) j A. l:: .fI . 1'.66.1. 
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LI,u ..I1'hill"llll U . : .... ullu l dl!l:ldu llu.,: 1111': &;I.." ,t dl :J l ' lIlC. !jundy LI,e debtteatoca 

Colli tJcciJ\J wliulla.' l' lI,oro 1101 .31 1.I(.IUII uti!;fC: I .r~ · "': llt .... lion ~nc.l WIIc.:lIltlr or nut th .. 

mita'cl'l u,scllt"Uon w.,s uuch au lu II i vt.: tho 1' 1" i III j (I' a r Lljllt to repudiate 

ltu.i.lmiur . i.ulI lu the ,Jll.dll·.ltUl· ~ tllcit .,w,'ld Uh'Y I. r nl.ly 1I0t t~nnilldtQ the 

CUll l c ", ,",.' t .. J I lue Cx,llllple the ... ,lIlLI..llol' s· ,1\01,1,1..1 tllclted out: to lJo .yeh 

that it W~~ ill cc npcct. ot ulattcn • •. Il t c.lp~llJl. ~ ur" settlemen t by arbitration 

wu cuuhl in UC'lnu,l..! IctU ::O c Lu el,l u ,.t! ll,e ,1101 , 1, . 1 . :;..:c Sct;UUII 5111 of thu 

kt. APl'lll.:..It..ion could •. dso in :;ul'l, (.d n .: um:.ll .uII.: . : !> uc m.,d~: Lu (Ju r courte 

tu set ;,side tin: .'lw.Jrd. 'J'lli!; wuul .1 I H,: 1111 1\! 01 !,"11 ...1.1 tla: I qt ; ~,:nc til\l~ lo 

tho ,,", w • ..IId is Ulll!lIfult:e.li,le, 

Ei. U.l!H.!U UII lhe VlH' V limite...! .i.uLunu.ttiuli , II IUy di:';1'1I1;.11 1 filld llioAt 

lll~ t,ji5 P UI' C hl.:lwtlI.' 1I till.: 1,.l l ll,!!> II; ,J di !ll,uLI ' " ," 1, !mJ,1"Lcc.J by Lin: I'd ' lics 

I'l.d.uli!f IMU nul !..ILi~ . ! i e d me UII d 1"tl . llh':C u! l'Iull.IL illty lll.lt tllu 

dll..dll.lll ()Jl "'YlccmClIl J:,; Ilull ..Iud VUJoI, i llUpt: I.oIIVC UI' lltC..Ill.lLlu of 

IJUllly pel' lulllieu U I lll~lt Ihcll.: ttl 1If0l ill Idl' l ,IllY dillputu llcLWUl.:1I tit .. 

II.J. 1 'JI ',IIIL lile stay o( thu IH U 4..' u ( 'di.1HJ:> ..I ~ l ' I " VI.:t1 ju t/l. · lII~lL4..·U uf 

lIIutioll, 

2Jnl M,II' <.:II, I '.Jill 

,, ' .. 

I I 
, ; :. 11 , ''''UII':' A:'; I'rOtJ..! 

e ll .... : ! ,1I, . t.1t:1:. 

/ 

• 

" 

I 
I' . 
t 

I" I' I 
I; 
. . 
( I 
· 1 
., , 
( 

;1 i I 

1 

i 
. 1 

:/ 

d 

" I 
1 

i 
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