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APPLICATION

ol the Citnierr il Arbitration Aot Y84
B W Bervaneny QC and G J Nedl, Tor the plaamiifT,
M 5 ek O and § fecobs, for the defendan

This was an application for leave 1w appeal o the Supreme Court und:Q.

O
O

26 March 1994

GILES CJ Comm [ Amencaon [Dia 5 ﬁuml Cradipore  Lid
(Cradipore) are parties 1o an arbiraion.
award on 20 Movember 1997, American
on questions of Law ansmg owt of the aw
Arbitrancan Ace 1954 (the Act) Gr
grounds going 1o the Cowrt’s jurisdes

on the meris of ke applic
applicatsn For leave o :q:pt'nlu-‘o

apphicd for leave 1o appeal
o & 3% of the Coumiercial

as Lupe-Test. By a disiribation agreement daied
appainted Amenon Diagnestsea a workd-wide non.
il Lopws-Test and any modified or amproved  versions
heees sl .:l:hhpr.:u moniks, The distributien agreement mncluded an
arbilratiRg © : and 3 chowee af low clouse
SETTLEMEMT OF DISPUTES
nothe case of ooy comipoversy, clim or despaite arang ol of or
refated 1o thes Agreement o the breach thereal the partics shall meet
and ¢xerm their hest effoms 1o resolve the dispuic. Foaling swch
agreement within seven {71 daws ol the first meeting called fur such
purpose the pares shall sctile the dspule by rl:l'n.mn‘ the maidber to
arbitrateon. pubase o the miles of the Aucsiralbas  Amerscan
Arbitrabiom Agreement m effect & thal wme o o ihere shall be oo
such Agrecment i elTecy then i accordance wath the Arbiirstson Act
current m New South ‘Wals, Aastralis a1 the time of such d.lq'll.l.l.r!'
Such mestings alisresaisl ancd arbigration will tzke place in Sydney.
Australia
9. AFPLICABLE LAW
Thas Agreemenl shall be deetted W have beéen miade m the Siade sl
Mew South Wales amad the comstruction, walidity and performance of
this Agreement shall ke governed in ol respests by the law i the
time beang i force in the Stase of Mew South Wales, Australia™
As found by fhe arbstrador (Carey Dowses AM, QC), the dninbutpon
agrecment run fur a linle linger than cighteen momths bal eapred an D6 March
s Dunmg ks curmency Amencun Diagnostica deselaped ols own reugenl and
asmiigted products. Following the eapiry of the distmbutsen  sgreement
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American Dhogmositica began o sell ais own products. while Gradipore
appointcd Centerchern Ine (Conterchem) oz distribuior of the Geradipore
prmlucis. The products competed en the United S:ases markes.

On 27 Seplember 1994, Amencan Diagnosiica began procecdings in ihe
Unised Stapes District Couwn Sowhern Distner of New Yark alleging irade
and trade dress mlnngement against Cenierchem., and on 1 June 1995 i
Gradipore as 8 defendanl. Cemerchem and Gradipore cousler-clamed
American Diagnusieca alléging trode mark infringement and breac
idistribuilion agreement.

Cenierchem ond Gradipore moved 1o say the Dianer Coun
relance on the arbarabion clogie n the disimbufion
Diagnostica comended that nome of i claims amd only 1
clarms fell wothin the arboiratson clawme, but 11 was hel x
arose owi of or relaied © the disanbseon ngrtr:mtﬂ:ﬁc“ m agrecd 1o be
bouad by ihe arbitration, By 5 208 of the Federnl trehrow Act 1948 9 ST
(USH the Dustrict Cown was empowered o d artsitration be held i
accordance with the agréement in the ora sz, and on |5 Februory
1996, Judge Chin ordered arbitraion ladms  between  Amenican
D.lu.gmumuu anied ﬁr.h'llrlun: ang stayed on ol Amencan an.;nu“pr.n.':
claims ogoinst Centerchem pendi wei. His Hosout placed ithe
procecdmgs on the suspense doc the oulceme of the arbismation, on
administrative procedure shere dings which could nenhes be el nir
oherwise lerminaled did sipiisticy wpan ihe disposal of cases, [F
regutivabed. the procecdinglawouhd be restared 1o Judge Chin's docket or 1T be
was aol avinlable reass

Dispute aver

There was in effect amswering the deseription of the rales of the
Awstralian Arbiiration Agreement, and 1 infier thar the partes so
apprecia tEhme although there wos oo diregt evidence thereol. (Im 28
writhen Wb i Gradipore asserted thal there were some rules answering
the d saft, b imoowal submissiens i acknowledged. comectly. that thens

— harw the onginal submission coobd have been made s not easy o
n accondance with the arbitration cliuse, therefore, the pelerral 19
AW was e b omoaccondance with the Act beiny “the Arbatrotion Act

ol i New Sowh Wale™
There were nonethelews many eachanpes boiwoen Amercan Diagnostica dad
Gradipore. not all well mformed, concerning what wene wsuslly referred o, in
ferms ur by cogRate capressions. ds the fules 1o apply to the arbairation o the
rules of pruccdure o apply o the artration. [t s folerably clear thon the
exchanges were ogiaied wih American Diagnostca’s wish o have the
arbitrabioln cofdidef 1wo paricular sswes as [l'!l:llm..lu.a.r_l.- maddicrs and grami
empunctive reliel with respect therein. Amencan Diagrestics was not confidend
theat this procedure was avanlable under the Aci. [t propused os rules 1o apply o
the arbitration the frfermeiond Arlitratiom Bules of the Amencan Arbiration
Assentiofeehi, under whsch the procedure was expressly avalable. There came o
tume at which American Diageunitica asseried that Grodepore (heseafter in
refeming to Gradipore | isclude Centerchemi had agreed 1o the faterationsd
Arbutretvom Ruiter, while Gradipioe assenied thad o was salleng to agree 1o amy
gencrally rucogamed arbiranon rabes and the isswng of merem et amd che
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there hal been apreemenl gpsia the Act “melading s fules of precedare’” as
sauch rules

There can b seen i ihe ewhanges two dilferent approsches, possibily ot
clearly reoopmmisd by e opposiig  paflics. an apprccation of which s
imporiang o wha follows

On the approach of Amenean Diagnosica, arbization i aceondance with o
Act was & sepurale mater Mom the fules bo apply 0 the arbitratison. the
apply o the arbirranon being w;ﬂ'ﬂ“nm ti the Ml This can

“from a lemer fran Me Hareld ult, the New Yook sttornes fior

Dhagnostica, 0 Judge Chin daied & June 1996 (Ccopaed 10 Mr Ja
Mew York ntorney for Gr.q]lpu':l. ciling part ol a sladulory :
Mew South Wales suliciver e Amencan Diagnostica stating N
the “cural law' for any arbitratim beld m New Sousth W
scparse maner from the miles of arbarsbon, which o
determined ¢ither by agneement or by the arbusrad
S0 Hakdt's evidence thal whal wos ai issue o8
shimly vonsidered was it what law applies
would apply and whether the arbatraves
|'Il|.'=|ITI1Im |r|J|.|m.1:mn".

the Act| bt what rules
flichent posses 10 grant a

| Oin the approach of Gradipore, the with i rudes of procedure 1o
['t"_ apply o she arbianon, To begn with e s approach was similar w than
’ ~ ol American Dingnosticn. In 2 Mr lacobs 1o Judge Chin ialesd

1| April [H96 Mr lacobs said

W nepresent i, enterchermn, Inc omd Grodspore Lid. At ihe
heaning st Fraday iy as whether nm Australan arbosator coald sward
a preliminary i 10t

After oon with associote Austrolian counsel, the answer b
weithaal wlod ¢ may. The Amcrocan Dugmntca [ne — Gradipore
Lad arhi greement dioes not specily the arbitration rules that will

arbitration. Accurdingly, the purics must agrée upon ihe

in the abserce ol apresment. the arbitrar will onder which
apply

vigr kawwledge ol rules previde theit arhiirgdors con awand

lirmamary reficl. Fur example, Commercial Arbiration Rules of the

Pmerean  Adhbtilmn  Assocrdeen. ¢ 12 baih |1r||\.|.,]-|.' fisr  “imlerim

mdsures (copees epchmed ) Gradipore Lid and Centerchem Ine wall agroy

be Ehusse rudess o the rules of any other gencrally pecognmed arbdtration

mnds

In any ewenl by agréement the partics can sepplement the arbaration

ralen. Cradipore Lid and Conterchem Ine will agree thae the arbitrabons)

will kave the nghi o sewe o preliminary impungion, The previsling parey

af @ny saeh imlenm dwand omay then Gle 0 wath s cowert i
ealisrcement.

But en g lener ws Mr Haidt datesd 30 May 1996 Mr Facobs sand that there had
becn carlier agreemenl beiween the New Soath Wales sulicitons fur the paries
frewds prrme that e At includimg s mules of procedure apphed. wath the comments that the

agreemenl conbirms the detuall provisions of ihe distibutsen agreement dod
hat the Adl provwded for mienm relief. Following this came Gradipore s
dasertiog cufher summansed. im @ bevter frem M Jacubs e My Haide dased
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j_]urlq.' | 996 bui on Gradhipore™s approach the Act's rales of procedure may sill
have depended on fuiure agreement or the arbitrasor s order

It is not swrprisemg that Amencan Diagmosticn caused the District
pmoceedings o be brought before Judge Chm om 2 Jume 1996,
application  for orders thal the mles goverming the arbira
Imtpmanong! Arbitratiew Siles and that the pasis chmpower the
consider the preliminary wioes and grant an imlerim inpuncion
apreement. emboddied in an order made the next day record

apreed that ike arbitrator ““has, and shall kave. jured powEr 13
consider requests for and o issue both prehmnary 1 Impunchve
relef ation. and ikere

wis evidence thas Judge Chin said that he did noi

=

witge Chan there was a mechng
ting American Deagnesiticn, and
Gradipore. The meeting was inifuabed
Amencan [hagnasitica agrecment to the
5 was 3 marked change in Gradipere's

Daagnestica. counsel recently engaged for
es hod sdvised. ax récounied by Mr Jacobs, thai

Lrules the arbitrator
meghl 1ssue iapunctive

. Mo order wan. made as 10 rules to apply 1
u!k

follwed so lomg as they 'plnvu.‘:nd. Eict the
reliel and that Gradipore concurred.

Agreement on rules of procedure:

Immediately following the heari
between Mr Haide and Mr
Mr Jacobs and Mr Berman.
by Klir locobs in order 1o
UNCITRAL Arfsrraficm
sance. Linkmown o
Gradipore in Mew

erl

h

“Gradipore pre the arbatration be conducted pumsuont o the
UNCITRAL mow fepects thal the New South Wales Comemercial
Arbitration s at oll applicable’”. Mr Jacobs said that the meeting and.

o a straegy that | dewised io obizmim Amencan Dingnostica’s
agrechgeid Nig wse the UNCITRAL mles o the Grdipore — Amencan
1ca arbitrataon

re was 3 conflice in the evidence of what was sid dunng the meshing.

aceording | acohs, his purpose in refernng o the Act ai the meeting, were
o a .
£

@L‘II‘EIH[ i Mir Jacobs, supponed by Mr Berman. Mr Jacobs said that be wan

lling t0 recommend a compromesd o Gradipore and “rather than the Mew
Sauh Wales Commirreial Arbitvation Acr 1984 s amended. including ois rubes
and prcedure, | suggest ihe partics agree o fhe use o the LIVCITRAL
Arbetrataer Rules and on Austrahan appostng adthoray ;) Sr Haids said that
be would recommend thas 10 Amencan Dhagnosasca, According o Mr Hasd,
however. supponed by Mr Haffner, there was no mention of the Act: Mr Jacobs
propused the UNCITRAL Arbitrstion Ruler, pomting out that they provided for
indemm rehiel, % Haidi said he was unhappy with the UNCITRAL A rbwtration
Fules became there wos mo persin of organisation who would adminssier the
arhetratssn. amd preferred the [feleriatiomal Arboraios Roley becoose the
asgnciation was avallable o admimsiter the arbitration: MNir lacobs wasd that
Gradipore objecied 1o the Inferngtional Arbitration Bules because of the
perceisedl high cost of fees povable 1o the sssociaton, and suggested the
LWCITRAL Arbirranon Rwles plus the appointment of an Australian other tham
the orbiirodor as the admenasiraior; Mr Hadi thoughi ihaot an accepiable
compromess. hoth sitormess sasd they would recommend this o their clienits:
there was aluo discosuon of withdrows] of 2 pstice of dispule served by
Ciradipore
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Mir Haidt wrote 1o Mr Jocobs on 2] Jung 1996, so far as presenily relevant o
the lerms

““Ma doghd vou have received a copy o Judpe Chin's onder of 21 June

11

[ wanl 1o sdvanee the understamdings reached ot our l@!wjn;
the hearimg. Counsel for the parlics agreed o their
respective chents that:

{21 the UNCITRAL rules be adopted as o governing the
arbitration;
iby an adminisirasor, other than Hﬂéﬁr be appoimied 1w

alminsier the arbitratson:
up Gradipore™s “Motce of D Q/ﬂ be considered null and
\.n-hd-..a.uilnnth.:.l.tﬂ'l.d“'& s ke comemencement ol
the arbiirsson; and
id) the arbatration will
claims  simua

ed by bhoth pamies filing thesr
on an agresd upom oy, amd then
the aiher party walan thay (300 days

amswering the
theseafer Q
Iim, dom’l hes modify my staed usdersanding o your

recollection diff stalement is unclear.””
Mr Jacobs rep same day, apain so (3 os preseatly relevasy in the
100 EE

for sending [s] forth the subsiznee of our usdersionding.
ith yiour stsement except as 1o clamficateon of tao pomnts. We
hat we should recommend o our fespective clients thal an
tan  adminissramor. other tham the arbiraor. be appointed o
imister the arbsiration and we ded #ol agree as o the dale answer
s wamild be filed afer the simulioneously fled original claims

with viur recollection. | have already [orwanded vur understanding  with
my mecommendabion W Agstralian coonsel. Hopefully we wall have an
affrmative respanse o Monday, ™

The ¢xchange cnded with a letter from Mr Hadt to Mr lacobs on 24 June
IoHat, agsin wa far as PI'EEE.IJ!‘ rokovanl e EE 1EFTS

“Relermmng w your lesier of 21 June, 1996, your clanficaion of our
undersianding 15 comect We have dascusscd thes with our chent snd the
undersiandings reached are acceptable 1o owr client. You reporied 1o me
kit Giradipore also agrees i the undersiandings. "'

I do not think i matiers whether there was reference to the Act in coanection
with agreement an e DNCITRAL Arbrirations Rules. I became guate clear, and
was accepled by Grodipore, thai whaiever pamed between the atiomeys of the
ety wis subject o referral o thetr cheals. and tha what was referred 1o
Amernan Diagnowses and Orachpore and asresd o by them was  ihe
“undersundings | recorded n the subsequent letters. There was no agreement
betwesn American Diagnostica and Gradipore in the terms than the UNVOITRAL
Arhetration Rulew be wsed “rather than the Neéw South Wales Commierciad

4 Ausiralian counsel showld be able w work oul the dutes
$ Please confarm that my clanfications of our agreemens are in acoondance

Ly

7]
arbui
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a5 presently nelevant im Al A Arbuiratew Act 1984 o amended, including s rules and procedure’
whs agresmont that the LANCITRAL Artutranon Bules be adopted
hin's onder of 21 June

governing the arbatration’’, amd later m ihese ressons | owill ihe

sigmificance of that sgresment.
stime foll If a finding be necessary, il scems to me that Mr Jacobs’ probahly
,nr:l_.::.l:‘n:!d I:;n"m caused him o mention the Act but 10 do 5o in passing 5o ag nol B highlight the
change in Gradipore’s stance of alert Amencan Disgmasiso® o Gradipore's
; rejection of the apphicabality of the Act. Consss W, ihat implainentation
T e . » of his ssrategy, M Jacobs deliberately ded nod ! understandings as st
ol in Mr Haadt's leser off 21 June 1996 an upt mefing that the Act did not

Riiles had the effect
PNEINE Wi the mention of the At

Falor. be appointed o apply o thar the agreement on the UNC
of excleding s application. 50 musch |
be considered null and that, particularly when American Dia been urging the adoption of
s the commencement of the Inrernarionel Arfirrarion Rules o§ rate masier from the applicaion of

the Act. if passed Messrs Hadi andHa by. Even of Mr Iacobs” reference to
b parties filing their C C  the Act was in the erms of & gave evidence, | comsider that in the
upon day, and then circumistances there could ng by be fourd 1n agreement 1o adoption of the
within thiry (30) days LSCITRAL Arbirrcrior as the rubes goverming the arbwiration the funber
agresment that those eld apply mstead of, that e, (o the exclusion of.
umberstanding if your the application of (W ACR-If that was par of Mr Jacobs® siravegy — and some
af his evidence that st was not — hes [ilare sufficiently o bnng i

owi &l 1he vied him ol has abjeciive. Wihnle 1 would so hold i
exently relevant i the p| p fvem i me thal the comclusion that such reference o the Mf?;
ocourmed uifsciend o give mse 0 an agreement that he DVOTTRAL
e ol our understanding. Artut les should apply insicad of the Act is underlined by the absence
i o il two puinls. We ol of the Acls Jq'l-plu'_'llmﬂ i the uuknu.u.d.mp |mu1¢d.|.;|.b:i"
wuirve clients that an ;orded.
e, b appointed 1o
as o Hhe doie answer The arbitration:

Hoed wieginal clams, As reweumied i the award, the Ausirohan Commercial Disputes Cenere was
e appomnied 0 admamsier the arbitrabon but the pifties dad nod call on i o play
AL ane i accondanc any robe in the arbiranon. The arberator convened 3 peeliminary mecting on
vt undersanding wath 17 July §%6. A guesiwon armse as 1o whether Gradipore's clams in the
Fuily we will ha . arbitrateon could go vubide the issues rassed i the District Coun proceedings.

| and 1he arbitrator heard afpument on thal guestion and publshed an ntenm

Wir Jicobs 4 award. Hearengs on the claims im the arbitrasion began on 24 Seplember 1996,

and oceupeed two persods from 24 Seplember 1996 10 18 Ociober 996 and
E g from 3 March 1997 to IT March 1997, Wrntlen submassions were then prepared

of our and prowided 1o the asharaior, snd ordl submmissions were made in ihe persod

: and the from 5 May 1997 o 12 May 1997, Further wrilien submissions were provided

. YouTeporicd 10 me to the arbitrator. by beave, over the followmg months. There were freguent
I’ enerim applications, imcluding applicatsns for derections and disoomvery

0 e Actin comnection Oin 28 August 1997, the arbiiraior published ressons leading to conclesions

buw ame gurte clear. and that all Amermcan Diagnosiscn s clasms e the arbsmation faals) and that

sen the attorneys a8 the Grachpore succeeded oa three of s claams e the arbaration but Baled on all ils

o

i what wias referred 1w G ather claims, His reosons imcluded that the conclusion in favoer of Caradipore
i by them was 1the on i breach of conlract clamn was lentative. He therealler recersed funher
here was no agrecment ‘. sibmisasons upon the breach of comract clam and the consegueences ol his
e thad the DIVCITRAL peasons and conclusioss, amd on some other matters ramed by the partes.
ith Wales Commercal Finally he published the intenm award on 20 November 1997

T
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The statitory basks for American Diagnostica™s application:

American  Dispnostsca apphed porsomt o s 3 of the O
Arbirrarioer Act |98
v £

1y Without preguedice o the nght of appeal conferee
tion (24, the Court shall mol have junsdictnon (o set aside
on the grownd of error ol Tt or law on the face of the a

13y Swhpect w subsevtson (4. an appeal shall le 4o 1 Cionari
on any question of Low ansing oul of a8 awand *
i1} Om the determemation of an appeal under son {25 the Supreme
Court may by order:
{a) confirm, vary or sl asde the
ibi remn the aword. together w& Court's openion on
the gquestion of low which of the appeal, to the
arbitrator oF  ummpee hlﬂr!'l‘lli'm of, where a new
arbitrator or urmps appoinded. 10 that arbitrator or
ummpire for consade
and where the award i under paragraph (bj the arbiimior or
umpire shall. enless otherwise direcis, make the award within
3 months aller the erder:
(41 An agrpeal i |20 may be browght by any of the parses
1o an arbatrab —

that:

having regard 1o ol the circumstances, the determination of the
guedn of law conceried could suhstantally alfect the rights
al oae or more parties o the arbiraten agreement; and

of low amd that the determinotson of the question may add,
of fmay ke likely w add. subsantially o the certmmy of
commercial law
ibi The Supreme Cownl may make any keave which o grants under
subsection [ 410h) suhject o the npplh.,:m l.umrl:-ln; with amy comditemns it
consaders appropriale.
i7h Where the oward of an arbitrator o umpire = vaned on an sppeal
wnder subsection (2, the award as vaned shall kave elfect iexcept for the
pusposcs of this section) as if i were the oword of the arbitraior or
L_ umpire.
= Sectum 40 referred b in & 38431 deals with excluaon agreemenis wheneby
the fight of appenl in refation o an award may be excloded —i-is- set oisl lateria
these reasans: for the present. 1t 1 suificiens -t note that [an exclusson
Al musd Be i ownling. inowng cifcumsiances 4 purporicd greemend
will be off fo effecl, and 0 s expresaly provided that 5 34 has effect unless there
15 an excluson aoreement  Cnobkihstanding anvthing o any  Qgreement
parporiing b pesshiabit or restrl sccess o the Supreme Couen loe] 1
restrict the junsdiction of the Supreme Coun
There can be appeal orly on a question or guestions of law ansing oul of the

\ there i
11y a mamiest error of Law on the face of the award: or
% ini  sineng evidence that ihe artiralor of wmpiie made an error
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migrim award. Simce Gradipore did not comsent o the oppeal. leave =
mecessary; henve Amemcan Dhagmostica’s appheanon. Leawve may mid
granied umbess 8 38(5) is sabtsfed. The sswees i the application incl
whether the errors on the pan of the arbairator alleged by Amencan Dia
gove rise (o questions of lw arsing out of the award and, af they di
s IH(5) was satslied. Bl Gradspowe also contended: (a) that leasve

could mos be granted becamse the At dess not apply o the all;

(b} alemanvely thot leave o appeal could not be granied waE an
exclision agreement. (¢) allerratively agam. that leave w fial b
groni=d {stricily, that the application for leave o appeal permanenly
stayed) on forum non convemens prounds; (d) th Diragnostica’s
application for keave 10 appeal was out of time, R

Daes the Act apply to the arbitration?

By s 3i2ial of the Act Wl applies to ™ ion dgreement and o

- definetion ol ' arbilrstion
n whbing 10 refer prescnd or futare
) ith the appeintment of arbiraters and
ampires {55 6135 ihe cm% on proceedings (53 14-2T); awands
and costs (18 28-3Th powe Court (35 38-49); and generally as 1o
arheiriion {ss 50-531) W general jopics are a diverse collection of
provISIOnS. many apply subjpect 1o the arbaration agreement. wnless a
comirary migniion is e i ithe arbeirobion agreemend. or enless i is
ang by the pastes (o ihe arhiiradion agreemend, bin
willsianding any agreement (o the comrary between
. . % 20 i parl, 1o do with representation) or declanng

isions i the arbstration agreement (lor example. 5 14 1o do
¢ same calegory i s 40 18 part. wherchy certan exclewon
I be of no cffectl, The Act docs mog sef oul procedures Tor the
i@ { an arbiiratsen, bl prosides by s |4 tha subpect w the Act and 1o ibe

son ggreement the arbirzwor Cmay conduct proceedings under tha
i such manner os Be arbarador thinks fit"
the heart of the apphcation of the Act is the arboraton agreement. But the

gn arkaranon wnder such an agreeme

agreement” in s 411 is .. an agre
disputes wo arbitration”™| The Act

éﬁwr will mod apply b0 amy asd every arbirabon agreemenl i the world: an

artwlration gfcemend bebween iwo Runionian subjecis. made n Rurisng
comccrnmg 4 Rerdaman dispute and with the conduct of the arbitration m
Rurrtane, could hardly be subjecied to sts prowisions. The reach of the Act s a5
found in s teems, but provedied that 2 sufficent nexus appears between the Ac
operabting as 50 lownd amd the termiory of Mew Soulh Wales so that ihere 5 2
valid esercise of the power coaferred by & 5 af the Comtitwfion Act PEI2 10
moke laws “for the pesce. welfors and good govermment of Mew South
Wales''! see Ulminn fh-mmh:p Co of Austrabia Pre Lnd King (1985 166
CLE 1
i The arbitration clavse 8 the distribobon agfeement s an  arbitration
agreement within the definibun o the Act, snd as a maner of language the Act
applisd anad applees to i The evidence did o disclose where the disimbution
agreement, ond so the arbirabon ageeement. wias made. The disimbition
agreement sdeniifies American Dhagnosisca as 2 Connechicat company and
Gradipore 25 3 MNew South Wales company, s sulficient regson cam be seen for
the paries” chmce of New South Wales low ol 19 and ihe agreement omicl 18
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\har any arhitration shauld take place in Syduq- 15 readily unidersta
il the defaull agreemient that the referral 1o arbstration be in ace thee
Arbiranion Act curment in Mew South Wales be put aside. ¢ 1
agreement s ool of the Runianian kind. I s unnecessary. and
1 camvass all emtera by which the resch of the Act might
the siber conneetions with Mew South Wales, the faa o
take ploce in New South Wales and did ke place
iy wview suflicienl o anesel the Act's applicstion
for the purposes of grapt of leave o appeal
whach | now come. [ did nol understand Grad
= Gradipore's coatention thal leave (o -
Act does nid apply 1o the arbatration
saibsifiited that the At does not apply o

IFalion &pgfecment

it 159 the submessions fo
say oflerwise,

not be granted because the

mtwo ways, First, 11 was

tration because the arbitration

by, ot was submitted that the Act

af the agreement on the USNCITRAL
£ the arbatration in June |9946,

(0} Ad artinmbion @gre@onen, Firitienact! dm dgifiore’

The subruswnn b georising 1he arbiiraben agreement a3 a r'u'l:ip
arhieration. By a EI'N;E-wbumnm ogreement Gradipore meant an arbitration
agreement 3 % which was domeciled or ordinanly resident im a2
Convention . a6 described in s T W) of the (rrernarional Arbiration
Ace 19T orveEntion Country 15 a counlry, other than Assiralia. that is
- @hﬂ within the meznang of the Cowmemtion on the Recogritan
ement of Foreign Arkitral Awards adopted i 1958 by the United
ference on Imernanonal Commercial Arbiiranon (the Coavenbion b
b pecession 0 which was given by & 1 of ihe [Inremianoml
aitheni Aer (974 (Cihe American Diagnostica was  domiciled 1w
circut in the L'mided States of Amenca, and the United Statds of Amenica
% & Contracting Stake .

Huw cowgensatun as a3 forssgn arbitrotson sgreement thes bed 1o the
submmassn s comcluskm was unclear. |t may have been argued that the Act dad
nat i its own jerms apply o 3 foregn arbitratson agreement. but if that sas
argucd [ du not sccept it There o aothing o exclede lrom the applicatsen of
the Act wvia s 32Zuad and the defimitbon of arbitrution apreement — an
arbitFition agfeement a pary o which was when the agreement was made, or
thereabler, domaciled or ordinanly ressdent in a Convention couniry. O the
usfitrary. proviseens in the Act reflect on mitcation that ot apply 10 an arbirabon
ayresment 3 party to which s domiciléd or ordmanly resuleni outssde Auseralia
fage 55 L1020 00T ) and 55 20, and there b ao peason in the erms of the Acl o
destinguish dumicile or resilence ousale Ausiralia i a2 Conveation country
from domacile o residence oulsele Ausiralia s in a Consvention county

The submission otheraise seemed o be thas becaose the arbasation was an
imlernational arbutration it could noi be egarded os 3 domese arbiratinn. and
thereluie was mid sizhjecd o the Act 5o of was asseried (n Gradipore' s writien
sabmissions thar “Acstraln does msl consider an arbiiratson  uader the
ftermetiominl Arbrationt Aot when the parties have opbed owt of the
UNCITRAL Meode! Low s a domesise arbitraton’” ) that: [ could sever have
been the legmlative smention that arbiraions. even wath thair situs i Ausirala,
wilhy on andernational MNavoer such as the arfirataon o dhis case. moa be
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4 regarded as domesic arbutratons ender the Commcrcial Arbwiranon

waripus Stapes and Termitories with all of their pamchial provs
. :pp'lu'.;u:inm. for leove fo appeal agasnst siailesl erfors of 1
cachewed by most nsermational arbatral repmes m other jurngd;
because the parises have wsed & 21 of the bitermanonal A

Acr 1974

(Cah) w0 opt owt of the provisons of the UNCITRAL " and that
"The recognition of mtermationdl owards and any challefge thereto. should be
kepisiation dealing

deall with by legulation concerning such matiers
with domestic arbitrabions™

1| emdeavosired in the course of oral subms
! the submassion’s concluson. The sewalt w;

| have endeavoured thersafier 1o reconci |
ressoring: | have not been able 1o
the fmteradtioms Arbiration Acr
the fome of law i Autralia |
{ occordance with the Model Low, |
the Federnl legrslature that,

iy the reasompg o
istencios and non sequiturs.
wik 52id and understand the
g an miermatonzl arbitratoon,
(5gh gowes the UNCITRAL Maodel Law

med 1o be said that i is the mwenuon of
at event. the Act can not apply o0 the
% iakes effect becasse of inconsisiency beiween
State legislanon was emphotically eschewed, ol
Rung’in the feremeronal Arbitration Acr 1974 (Gl in
in the end the argument seemed 1o be that the Act does
sonal arbutration simply because i is an mkermatiosal
rher meference W the description of a [orcige arbstration
Tilpdy of that Acti. Even a this ponl the subsmission’s
4 peached by o leap of faach rather than o process of ressoning.
nrerautiongl Arbarntion Acr 1974 (Cif) prevades that the Model
mist apply in relation o the settlement of o daspute if the parties agree

Law
@:ﬂ: dispuie 15 o be senbed otherwise than in sccondance wuh ihe Model

ESTPRA S0 P

Law (s 211, Whatever other agreement is to be found in ¢l 18 of the distribution

agreeinent and Ihe sibsegoenl adoplion of the UNCITRAL Arbsrrabion Ricles.
+7 | there weas clearly agreement that dispuses fallimg withun the ariviton clause
were 1o be seftled osherwige than on accondance wilh the Model Law. The
aritration was not 1o be in accordance wath the Model Low, the optional
provisiods of the Jeterianiomna Arlitratioen Acr 1974 (Cthy were sol laken wp
ins 22-21). and the proposiion thai the Act does nad apply io the artatration
because ot s an slernational aftration o nol maalanable. The applicanon of
the Aol must be foend from s lerms, properly construed and with regard 10 the
cutenl of the legislative power ol the Parliament of MNew South Wales, and
dbsenl any gQuestion of incomsistency with the lerms o effect of the
Intermutional Arkvirdnen Ace 1974 (Cih) us application so arrived a1 is not
negaied begause an arbiravon has an intermatonal Aaveur or hecsuse an
advicate describes the provesions of the Acl as parochial

ity Agrecament wit the LINCITRAL Arhirratumn Bides

o= The submission wis put three =sasvs thad there was a vamabion fo Ehe

' whwttanion clame whereby the UNCITRAL Armtroiven Ruler applicd o the

cuclmion of the Act. thal there was an electnm by Amenican [Jl.:lg:'mﬂu::l. 1Hat

the Act would et apphy o the arborateon. and that there wia “an anpled

rejecizan’’ of the Act. Can the Acy. il oabersise applying oo the arbiroten. be
encloded by act of the parties !

L

|
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Im Nuvrera Amucorea Perea SA v Companee Dndernacional de Seguros del
Pera | 1988] 1 Lloyd’s Bep |16, Kerr L), with whom Russell LI and Sir Den
Buckley agreed, denmtificd three sysiems of low potenbally relevani
arbuirobion with a [oreign elemenl, samely the law goverming the suby
contract. the law governing the agreement fo arbitrale 2nd the perfopas
that agreement, and the law governing the conduct of the arbitratic @ 2"
law governing the condwct of the arbairation, his Lordshap saad (gt 11

“English law docs not recognise the concepd of a “de-

. see Dicey & Morriz (ot 541, 5420 or of “arbit Moating
in ihe Eans natonal firmament, uncoRnected wilh pal sysiem ol
low” [ Bamk Meilar v Hellinok Techniki 34 | 198 az M (Cours of

Appenl| . Accondingly. every arbitration mus
af forum which subjyects its procedural ruh:iE |
- ihere i force.
L el

The seal of the arfwiralion 15 nd Bec
the partics have failed o choose
arbitration i will prima facee be
15 held becase thai i the coun
e James Miller & Porimery
[ AC 583 m 607,
Puprerwerke Waldlasf
Hank Meilar v Hellimds

[ Alibugh the |a

szal’ or locus arbitn
scipal law which is

i held, although where
owerming the condwer of the
the country in which the arbniration
ly conmeciel with the procesdings:
arrth Street Extentes (Manchester) Lid
{ Black Clawsor [memationsl fad v
AG 1941} 2 Lloyd's Rep 446 at 453.454;
i 5A [1984] QB 291 @ M)
g the comduct of the arbwiration |the lex arbatn) s
by with procedural matiérs. i goes beyond, for example,
oty of the order of witnesses. The appointment,
mt of arbvitrotors, tieme-limits, sierim nebiel. consoli-
on, representation before the arbwirator, the form ond validiey
the fimality of the awand. are amongst the matters which can

Lalil n lex arbiir. The de-localmabon theory, amd what i means, have
h dehatend: see. eg, the semes | Paukson ' Arbirsibon Unboend

Detached from the Low of s Country of Orngan® (981 30 BCLO 358:

W Park., "The Lex Loci Arbitn amd International Commercaal Arbairation™

Xy 32 IOLE) 25; 1 Paulsson, " Relocalisation of Internatonad Commercial
Artuirabion: When and Wiy 1 Matters™ (1983 32 1L 53, But in principle
de-localisatson “is only possible o the hocal rueles permut It A Rediern and
M Hunier, Lo el Pecrice of farermutionsl Commeremil Arbitratnen, 2nd ed
1199 Sweet & Maxwell, London of Wi Thai s, the low of the seot of the
arbisrution, or of a junsdiction assertiing with a sufficient nexus control over the
condisct of the arbiraton, may sccording to its lerms apply so o8 b0 povern the
condect of the arbarsson, and even recognition of the comeept of o de-localised
artutralion will nof mecessanly meon (reedom from locol rubes. The Act
provides 4 lea arbein, and lays down local rales. If the seat of the arbitration 15
Mew South Wales, s procedural rules (i the expanded semse phove) ane
subject wo the Act i Mavrera Amazomica Peruana 54 v Compaaig Tnrermacional
de Segicrars del Per ||'.||'3EIE| | qu-l]'; R-.."p | W& even of Ms seatl s chewhere or

M can be reyanded as de-localised. local rules may apply

- Grodipute' s submission mvolved that the pamses could overcome the
application of the lucal rules by agreemenit. IF there be agrecment nol 1o invake
the excruise ol & discretmonary power gvaulahle umler the kea arbiin, that will be
an simpuiriand comsideraiion in whether the power shogld be exercised (see Bumk
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Mellar v Nelliaeks Techarks 54 (a1 30201, .ahhtm;h the bex arbiim wll remmarn as
the law goverming the conduct of ihe arbiiration. The submission was not tha
the agreement on the UNCITRAL Arbirranse Suley went o this Cowrt's
discretion. It could med reasomably have been pat o chat way, when ke
appeal 15 1 guestion and by specifically regulating exclusaon of lh:.'

appeal wn relation b an awand (s 40 dealing with exelusion -.'gmerrunm

puts assde as 8 docretionary facior contrasy agreemend ot oon

exclusion agreemenl. Rather, the submissaon was (hat there coold be

that the Acy will not apply at all,

Thai there can be a lex arbitn different from ihe law nl in which

the arbutration w held i implicst m what was said in 1I Partners
L v Whinamrth Steeer Estares | Manchester] Lid. Bla travet [omtermatiol
Lid v Papierwerke Waldhof-Aschaffenburg AG ar Mellar v Helleniky
Technnki 54 referred 10 abowe. The place ; on s held i1 no

frageo i ohvings when one
rierg’ Amosmicn Fenwama 54 v
o * LY soad dat 1300

““Thee 15 equally no reason in hich precludes parties o agree thai
an ashilration shall be held of in country X bul subgect (o the

prowedural lows of Y I nd implicatrons of any such agreement
have been much dise i Inerature, but apan from the decision in
the imstoni cose m:u‘]@ o be nu reponicd cose where this has
happencd. This 1 smg when one comaders the complexities and
ORI : :h an agreement wouhd involve."

@:‘: & arbwin different from the low of the coumiry m which
qras

negessanily conclasive of the seot of the
consslers 3 perrpaichic arbitration, and
Campara bnterras ol de Sepnros del F

eatifely ecape the local rules! The foundatean [ior

trs 1 that all arbitrations: are consensil, pary awonomy

raone of modern arbwrabon, and so Gradipone said that the
nature of the arbitration permaied Amerscan Duagnostics and
: b0 agree 10 gnclude the Act of o would othervwase have applied 1o
ration. But there must be a limin w the partes’ freedom, becase their
ol the place of ther .lﬂ'lllr.u:ml:l mav corry with it ,'||1|11:||;.;|.|4n|1| bis the

%ﬁmmﬂ of the |law of that place secording Lo als lefms o as o govern the
onduct of the arbitratson. The fneedom s 1o choose the place. S0 [or o5 the
¢ local rules compulsonly apply and are incensstent with the chosen bea arban,

they cas nol be pul asde by agreement that they do not apply

Hence in principle o seems to me thaot the application of the At so far & it
provides for leave 1o appeal. 3 compulsory local risle applyiag 1o the arbitration,
can mod be pul aside by agreement that the Act wall ot apply 1o the arbatrabion
at all. [ ihink thas fends some suppor in the reasons of Savlle | s Do of
Indin v Mellormell ﬂwl.q;hu Corparation [1991] 2 l,lu:.-d': H.-:-p 48
arbiiration agreement provided that the arbitraton should be conducied m
accordance with the procedure in the Arbarranen Act 1940 (Indiak o also
provaded (hat the seal of the arbitratsen should be London. The arbitrabion was
about 10 begin in London, His Lordship was asked to determine whether the
lawe powerniay the ashatration was Indian law or English law. He held in fovouwr
af Enghsh luw, expressing his conclusion i3 510 wm dhe derms that the
arbiiration ansl any award would bBe *subject o the supervsory junadiction”” ol
ihe English courss. The masoning included, in the emphassed pan of the

O
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passage mest set out, tha the supervisory jufsdicnon of the English couns
coald nut b eseluded by the agrecmenl.

= His L,q,n'djhm retermed (3t 500 b the chosces of 4 law o govern the
ccommercial bargmn, a law 1o govern the arbiration agreement. and a law @
govern the procedures in any orbsirabon. These lyws comesponded o those
whentified tn Novrera Amicemco Peanmg 34 ¢ Comipuraing Dtermacional g
Seguros del Peru. He smd that in theory, and subject 10 a proviso o wh ﬁ
would return., the pertics could choeose o different faw for cach ol Ny
purposcs. He sel oul the argumenis put o kim as o chowe of proc | lgw.

& 1he superviseon of
ihroieeh the Speci:
Mir Colman puaimied
of the Indian Ac
provisisns are siil]
applicable v the

comiends would 1o |
abmerd resulis o wh
wird “scal” & mean

and sgad dar 501 place for the arbale
[ ""These arguments are mcely halanced. It is clear [mﬂ&'md meaning 1o be give
ciied above that English law does admit of a JQ ithe cedinary mear
pusaibility that the parties are free 1o choose 10 bold g arky in Ong accepled. unless th
coumry but subjedt o the procedural laws ol a . Bt agaansd this i this ri what the par
the undoubted fact that such an agreement o give rise o here. On the centra
greal difficulties and complexitics, &5 e, Kerr observed inthe @ agreement (he pani
Amozonicg decisson. For eowmple [amd  the prosve o which arburazion proceed
I referred earlier i s fudgmeni) it do Wi Hat thee Jurisdiciion of those provisions of
ihe Englivh Cowrr umader e Arbitrun over @it arbitration g iy of thewr arbacratios
comnlr cmmnt be euclnded by Berween tie parties o apply English arbatral pro
the laws of anetlier cowntry on cany other means wnless such is Earlier in Bank Mellas
w  smnelvsed by dhose Acts ! Thag io sy onired, there can be mo if parties choose 1o arban
quiestion fiv this cuse plish Courss wonld be deprived of all g . apply 1o the conduct of
feristiciion over the o Hewiewer, mimch of thot periadiciies i arbitmation here. subjec
dlisererioiery in o 1 it df the Comrt were convinced that the Lordship was not addres
parties g haEn i paliornd [ of ampther comey, them it m‘ghr nul o kave doubed the -
wiell B sl re with the arbitral process. Again. for the sale of I M1 Ml and
v eridling airt proceedingy, the Conrd awgpht be minded to regard Busterworhs, London, o
the chince reigit Jepod provedure o amadiiing fo oan ecclicsion uf the cunal law, The a
Fowgginine thie i of 5 3 of the Arbirration Act 1979, Be thar law different from the |
e cerce of a p'rnrrd'l.r.mﬂ farn dlﬂ'ﬂ'ﬂr]’ i e o af the B E s almost pnkpown, ™
e arbwirnition will, o feard where Bt plice 00 ees eoneie, pracheal problems whocl
upfrisdnly micier tar the parties e aifuadly chooen fe e Baeer puvwer of o cotrt i eela
I peoverdings o leoasy petestially povermed booll by theer expresy “The chaice of o
e e by the laws of ty countr! Englah court of ju
Such a state of Mffairs i clearly highly unsatisisciory: indeed i Black- suggesied that pary
U Clawsom farernutiomyd Ld v Woldhofs A schutfentnrg AG [ 1981] 2 Llowd's remmit an award |
Rep 446 a1 433, Mr Justice Mustull (as he then wan) desenbed the converse i secomgplish this, i
$ siluiabica (Ehal i, & Bakeign arbiration suggested u be povermed by English chimie ol a foreegr
provedural law ) as producieg an absurd resuly law is a strong re
$ I Inthe end, therefore. the question i whether the parties have agreed 1o . abread or 1o granl
' sach 4 poemiaally ursatsfactory method of segulaning their arbiration This passage was cib
procedures. In my judgment, they have nol because, a8 Mr Veeder and Mell LI agreed.
submiied. there is o wav ol reconciling the phrase reled upos by Coutstrucions Led [ 199,
Mr Colman swith the chowe ol Londen as the seat of the arbitratssn. . conmecting factor for tl
namely By reading 1Bl phrase as refermng 1o the imernal conduct of the it IUKy dealing with inn
artdtration s opposed 1o the exlernal supervision ol the arbairation by the was the place the pam
Couma. The word wswed i the phrase reled upon by Mr Colman is was in England or Wa
wonducied” which | agree with Mr Veeder is more apt 1o desonibe ohe way Lordship's view esen

i whach the parugs and ihe cribamal are oo cary on their procesdings tan another coamry
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the supervisaon of those procesdings by the |adian couris. for example
theowgh the Special Case prowisions of the Indian Act. It s true. a8
Mr Colman pommted oo, that thas would mean that only s 3 and Schodule |
of the Imdion Act would be applicable ithowgh many of ihe -M\B
provisions, ane bl o be found in the Enplish simuies and so0 would
agplicable in the Empglish Couwrts) but the constrection for w

comlends would to my mind, not arly have the unsansiaciory
absurd results 10 which | hove referred. but would alse ne

word “seat’ a meanmg which excluded any chowce of Lo legal
place for ihe arbicrotion. In my view, suach 3 change f thg ordisary
meaning 1o be given o thal word in an mtermatiosal agreement
ithe vrdinary mcaning bewng that submined by | canmil be
accepied. waless the other proviisons of the a clearly ihat

thas s whal the parties iabended | am nol
here. O the conrary, for the reasons give
agreemenl the partes have chosen Engle
ashuraten proceedings, while con
those provesions of that Act which
afl their arbiteation and whach
_ English arbitral proceduaral low

Earlier in Bank Mellat v Hellg ki SA, Golf LY had said (a1 315} that
if partes choose o arbitrate .. English law will, as the cural aw,
apply 1o the comnduct of om: and the partics will, by holding their
srhitration here, subpe l%vhﬂ. for thal purpose i Englah law .. ."". His
Lorndship was not agrecment on o diflferem curial law, bat appears
not b kave dowbegd apmilication of El‘li’|lﬂ'| cunal law of s own loree
a5 Boyd, Commercial Arbitriimr, Ind ed {15989

- il the law governing the conduct of the arbitratson i pan
of |l1: L. suthors observe (o0 644 that an eapress choice of cuerial
law dil fim the Eaw ol the country 1n whach the arbilration s 10 be beld
is al %hmn. "o no deubt bevause of (he formadable concepiuad and

problems which aie likely to arse should it be necessary o involie the

1 o couwrt in relation 1o the reference’” . Thay say (o2 9

“The choice of a foreign cunal law docs not, we submit. deprive the
Englnh court of jurmdiction, !t has never, s (af gs we pre aware. been
suggesicd that panees may valsdly conlract out of the power 1o sl amale oF
remil an award [of moscondect: and o an explicin agreement  cannot
sccomiplish thes, it is hard 1o see how i could he achieved indinectly by the
chowe of a forergn cenal law. Mevertheless the choce of 3 forcign cunal
law is @ strong reason (or the court refusing lease to serve procecdings
ghraad o 1o grant diseretionary femedies.

Thas passape was cibed wath approval by Staeghies L1, wath whom Woolf L1
and MNeidl LI ogreed. in Chamnel Tusse! Gromp Ld v Balfowr Hearn
Conztmcton Lid [1992] | QB 656 ot 675, In that case o was beld ihat the
cunpecting factor For the applicanon of 5 12i6h of the Arbitratton Acr 1930
(UK L dealmg with mignm injuncisons, 0 o cose containng 3 foresgn clemeni
wi the place the partics had chosen as the seal of the arbitratson. [ ihe seal
wan 10 England o Wales, the court could grant an myjunclion, il seems 5 his
Lordship's view even I the panses had agreed on the procedursl laws of
anather couniry

the law to govern thewr
porung from tbe Indian A
med with the imiemal conduci
iwend with 1he chosce of
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In Cedlims iedi Dicev arnd Meorristir rhr Comflict of Laws,
Sweet & Macwell. London it is sasd (a1 58 1-582)

. Albough most systems of arbirstion allvw the panies considerable
procedural freedom (for cxample, o stipulale the extent of discovery or
the admission of oral evidence) i does not follow thai the pamues con (o
all purposes contract out of the mandsiory procedural reles of the plac
where the arhitratson s being conducted. Thus where there ane rales
Eui'Ju.h procedure which the parmies cannot valedly exclude by

. 8 chowe of foreygn cdisral law would ol
Er||in.i'|- rules besng applicable (0 an arbitrsteen s England. il
and Bowd point oot, the occasions in winch Enghsh law trem
rules relatng o achirrathon a5 mandaiory are rare. D
whether the parises could. merely by chooang a forei
contract out of the supervisory role of the English
arfmiration betng conducted in England. "

There i thus some judicial and oiher guidans
suhmission. |n principle. party suionomy does pé
exclisde a sysiem of law, o partcular eleme
relaticnship betwesn the pamics, 'L"unl'lrhi
slalute on sis proper constroction and w
kegislature applics (0 the paries and
expressly of by necessanly trpldngs
agreement of the paries o ex

i

[ 2rh el (1993

ubitiul
ural law,
relatson 1o an

1 Gradipones
an pomplete reedom o
sterm of law, fromm the
b statubory Baw, if ghe
the legiskative power of the
uct of the arbitraiion, and

the foundaticn for Gradipore”s submiskion,
k the [acts suppen it | returi o (he significance
nf the agreement
governing Lhe ag .

In my ¢ it agreement did poi carry wath i agreement that the Aci

In the light of the preceding communmications betwesn the
governing the arbitration were supplementary (o the Aot aol m
for it Wacwed ohyectively, not pursuant 1o the uncommunicated
adipore’s eowsfsel that it repected that the Aci was apphcable, the
‘erning the arbiaration wend what Mr Jacobs had refeered 1o i6 his leiter
;rrll 1996 as rules 10 apply dorng the artatration, not specified @\ the
butsion agreement {which did specily the Act) hal 1o be agrood between the

%I::h or in defaul of agreement érdered by the arbirgior, They were whai

I'-'Ir Haidt had deseribed ia has better of & Juone 190 as the rulles of asbatration
determuncd by agreemenl of by the arbiirator. as destmet Irsm the Act os the
curigl law for the arberation. While the foos were quite dafferent, there s a

 degree of similanty with Umior of fndic v WelDomnell Dowgles Carprarmiiun

Taking the agrecment in context, the UNCITRAL Arbuiration Rules an the rules
gowerning Lhe arbitration were (o govern the procedures of the arhairation so for
& el mnconsistent with the Ace as the chosen law in accordance with which
there had been the referral 1o artniration, All thas is supporied by the fact that.
s wis presumably well-kiown 1o Jacokbs amd Hawle, the UNCITRAL
Arbitraiten Ruler provaded by art |2 that they should govern the arbitration
“encept that where aay of these Rules is in conflegt with 3 provision of the Law
applicable 1 the arbitrstion from which the padees cannot deropoie. ihat
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A proviaon shall preval™. The Act was sech a law and comained some such
provissons. incloding s 38 from which the panies could derogose only w
exient mﬂ.l.:d h':,. & A So the Act was lefi o apply, relevantly so
provaded for beave o appeal sishgect 10 any exclusion agreement.
|"A-:Iui|1=ning each of the ways Gradipore pul 1t submission,
varabon of the arbitration clowse wl'l:r:h'gl the referral 1o arbatrab
ke th aceordance with the Act bur &t mast a vanation of the aghil

by the additeon that the relermal o arbatrabion should be m e with ithe
Act and, i sis procedures, the UNCITRAL Arbi with the Act
prevailing in the event of inconsistency| There was iom thai the Act

Sargent v ASL

wWid No qucEsim

woald nal appdy 1o the arbiiration: pare
Developmients L (1974 131 ﬂ_ﬂ.ﬂiuﬂlﬁ
rachipore meant therehy

of election betwesn inconssient rights, MNor, w
in 1 suwhemisseon, was there an empled e

C An exclushon agroement?

Act.

Secuon 40 of the Commercial A ot 1984 provides:
“{ 1) Subgect o thes sect section 41
(2} the Supreme not, under section 38(4)bi, grant leave
io appeal w & o a question of low ansimg out of an
award,
(b} no may be made under secteon 397 1)a) with respect
0 15 v ol L,

if there = an agreement in writing (in this secton and section 41
referred ‘exclusion agreement’) betwecn the parties 1o he
ark al which ecclisdes the nght of appeal under sec-
1

5

i relation o0 the oword or. o case falling vathm
(bl im relation o an award o whch the desermination of the

of law s maierial
20 An-exclusion agrecment may be cxpressed so as fo relote o a

partcular owand o awards undier a particular arbatration agrecment of o
amy otber descrplion of swards. whether arsing o of the same
arbitration agreement of nol. -

i3 An agreement may be om eaclusam agreement lor the purposes of
this seciion whether il is enlened inio before or after the commencemeni of
thes Act and whether or not if forms part of an arbiralion agrecrmenl

i4) Excepl as provided by subsection § 1), sectons 34 and 19 shall have
F effect nolwithsianding anvthing in asy agresment purporting

ia) io prohibit or resinict access o the Supreme Coyn: or
(hi 1o restricy the pursdiction of the Supreme Cowert

(5 An esclusion agreement shall be of no effect in relation 86 an awand
made on. or 3 question of law ansmg m the course of, an arbiranon Bong
an arbisration under any other Aol

if} An exclusion agreement shall be of ao effect in relaton @0 an awand
made on. of Iguestion of [aw arising in the course of. an arbitrateon under
am arhatration agreement which is a domestic arbirabon agresment wnless
the exclusion agreement s enlered mio alier the commencement of the
arbeiration m whech the awand 15 made or, as the cose requires, 10 which
the question of law arises

i In ths section. “domestic arbitration agreement means an arbitration
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agreement which dioes nol provede, espressly or by smplicabion, for A

arbitragion in 3 couniry other than Awsralia and 1o which neither:
iay om indrvadual who s 8 aatiosal ol or kabdwally resdent 0, an
countey ather than Ausiralia nor
ibl a body corporate which o iecorporated . or whose

maEnagemcnl and conind o exencsed 10, any country
. Auseralia;

is 4 party afthe time the orburation agreement is entered inio

Section 3| Ha) is toacerned with cunal determination, w Smsent of
the arbairator but not of ali paries, of o guestion of law arie the course af
. ihe arbairation. Sectson 41 deals more specifically with gxg | AETEEMIERs in

ml;uuulnpnrl::uhrl.uﬂlnfdhl.pk. andd 15 of mo p
appear, 6 the conssderation of & 40 regand mes §
which provides:

o 4 28 of the Act,

“Unlesa a comtradiciony  inbemtaon in the arbwiraton
agreemenl. ihe dwand made by ihe empire shall, subject 1o
this Act, be final and binding on the the agreement,”

(7 Gradipore submitied that there
parties had agreed m wrisag. ol
UNCITRAL Arbutroniont Ricles
and had thereby agreed that
art 322 of the UNICTRA
the gward siafies:

=X The mde in writing and shall be final and binding
muh:p:rl% pariics wideriake W camy ot the award withou

exclusion agreemeni hécaise ihe
of leners o June 1996, thal ihe
as the mules govermng the arbitramon,

ard shoubd be final and binding because
it Rieles dealing wath the [orm and effect of

delay.”

| iGradipe % miited tha thers was an exclusion ngreement because the
¢r|1.u-|.- Ac d_Peen repected. pepeating the submisson consideted 1 (he
wefi o these feasons. The logecal difficulty of excluding the A
Iying om iis prowisioms 3s o an exclusion agreement need ol be

for the neasons | have given, there was nol the ealire rejection, |
. ¢ appears o be lintle guidunce in the cases as 1o the effect of the parties’
nil. Speaking ol ihe ¢quivaleni 1« 40 of the Act. s 3 of the Arbvrraton
% P9 UKL M Mustill and 5 CoiBovd. Commerciol Arbutration. Jnd ed
Uncerainty as 1o whal enscily the Act contemplates by way of an esclusion
agreemend . The authers adven o the egervalent o s N4y a5 possibiy
indicariag that 3 pensral ousier of & mghe of appeal s inelfectve, bin | consider
they commectly fird this weconvinong on the grownd that the subsection n
@ In Arub Africam Energy Corp Lid v Meprodubien Mederband BV | 1983]
I Lisad's Rep 419 ihe pariies agrecd that thest arbiiration should be
'Ju-.nrdmg i JOC Rizles' " Amwle 24 of the E{'C Rules providel:

*|. The arbiral award shall be final®2 By submaimng the dispute 1o
deemed w have undertaben wocamy ol the resulung asand watheas delay
amed By have wanrved thewr nght o any form ol .;g:lpr.:.i maofar a such
waiver can walidly be made

It Wwas hetld that the parties hod entered into an exclusion agresment within s 3

$ 199 Buttersorths—tomdom sugpest (@ 635 tha dhere & . .. room [or
$ imiemdisl b ensiare that oaly a valid esclusion agreement will sulfie
arbitration by the Internatiomal Chumt:r-ul Commerce. he purties shall be
of the Artisratin Aot 1979 1IUK). Leygast ] sad jo1 4130
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on. for A "SﬁUllﬂ. 5000wl the 1979 Act does sl reguire the overt demanstration of
an mtention o exclude the myght ol appeal. Trse nois, that Formerly the
=, any ‘ l.'_'nun wis cafelful 1o maingm s supervisory unsdichion over arbisrsors
and their awards, Bl tha aspeci of pubhc polcy has now grven wayJo
etilral the need for (nality. ln this respect the seriving for legal socweracy
ey than said 1w hove beem overtaken by commercial expediency. Sm I
policy has now changed its stamce. | see o feason 1o conbinae |
B approach 1o the consruction of exclusion agreemenis whi i
isenl of have been appropriaie before it had done 3o, In my jud phitase
s of ‘am agreement m wntmg ., which exchides the right o " s apt o
WL I8 apply 10 an exclusion agreement incorporated by ref
As will While recalling Sir Alan Herbert's dictum y ", 1 am quite
a0 At unable io hold that if parives agree thai they lﬁu deemed fo have
waived their right 1o any form of appeal the: il thereby dome so, It
Eation also seemms o me that the exclusion (in ol every night of appeal
ect o C §C whach can Lawully be escloded, ot wves thal result but achieves
il m a way which 15 harmonous wi At ond allows for those
ise he _ particular marers in which the n al camnod e excluded.™
bt the | This decision was accepted as y the Court of Appeal in Marine
tratom, Comtrciors fac v Shell Petrod, velopuiest Co af Megeria Led [ 1984]
W = Lloyd's Rep 77, Grdipo at the deision supporied s suhmission
et of because both the O Eluh::%z UNCITRAL Arbitrapion Bules stated ithay
p |p e oward should be fi ¢ case of the UNCITRAL Arbitetion Bules
Tfling ddding that n showld g1 and bath the ICC Rules and the LIWCITRAL
A Ena trltranion Riiles that the partics amderiook b carry ol the aweand

withowt delay. HoweveR the deqision was founded not on the stsiement os 1o
i thie Gimality aof thg kg 10 carmy the sward out but on the deemed wadver of
4]

it the () any form ol appeal The waver = il 1o be fuund in the
fe At repreet Ruler, Amencan [hagmestca did oot submit thai the
Ml e _f there was one. could; nol be by incorporation by
E |F of art IX Y of the DNCITRAL Arbirration Raler. and | do not think
s Buins any assistance from Arb Afrcen Egergy Corporaion Lid v
Fruiaid] diem Nederland 81 as o the ellect of art 322
Ind el Ie Whkite Comgermcttons (NTI Prv Lid 5 Migrmar (158 57 NTR H, ihe
m fuf arbarsar tald the parbes he wosbd sccepl nommation “'on the  clear
HAusion uderstanding that my award as arbitrator wall be accepted by bath parties a5

m.lhll:.
{1, T

final and binding . ", The partes agreed. The statute was malerially inoihe
same terms 28 the Act i was held tha amy enclusion agreement was nop i

(T T writimg, but Martia | consideted whether there was an exclusion agreement amd
bl that thene was
| i3] | His Homour observed 1@ 12y thar o would mn be nght o approsch 1he
il be guestion of an evclusion agreement on the Basis thal either the arbiraor or the
furties [ the arbitrufion sene ignieant of ihe provisions of the Act, and thai
milte o their agregment could only have mesmmg of i was dorected o evcluding the
Tal. e . qualified fight of appeal m s 38020 After discusson rmaking it chear that he hal
Loy i ¥ tn mangd baoth the eguvalent bo s 25 of the Act and that panl ol the arbitratson
s +uch cliaase pruvading that the arbitrator’ s saard should be final and Bindimng wn he
pairties. Mlartin J caid (o 15
un s 3 “Although it s undoohtediy preferable that the erms ol an excheinn

agrecinenl incomorales specilic relereace o swich of s Y802 and W [ dai
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This was a stronger case than the presen
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as the parties seek o exclude from operation, ol s not necessary (hat they
di so, The Avy deses sl expressly require it and such a requireimeni should

ol b osmplied. It B oup w0 the pames a5 10 o they their
agreement and. of on inleation o exclude the nght of apped ( have a
prefiminary exclusion [sic question] of lw determined sEEn
from the words they choose 1o employ, then i sho effectual
I comsider that if pamies agresd thar they would an arbitrobor” s
pward a5 ‘final ond nding’ they thereby excl qualified right of
appeal under 5 382"

2 parties’ stenbion was
d they apreed nod just ihat o
Byettic case. quite apart from s I8
bt ihal i woildd be acrepted ax
by thesr (urther agreement more
inding subject o the stautory nght of
of appeal. cun be sccepied. | do not
Kaufport from this decisson. and | do not accept

a0t thar the arbiration in this case has an
that the parties miended to exclude what were
in aid of finality of the arbitral process.

“Although. on the face of i, the words “fimal, conclusive and bending
upon them’, buing wonds of consaderable width, would appear 10 be
suificieni jo exclade a ngha of appeal. the realsy o thal the expression
‘Tenal and Brading” = o be found mos 28, and i the old Artiraton Aot
1902 in the Sevond Schedule. os well as s 16 of the Arbiranon Act
1950 (UK, Such expression was employed o bnng Finakity, subject o
well recognised dhethods of challenging awards, 1o arbitral proceedngs
Certnsnly such eapressions (ond the word “Conclimive” doss ol alter the
sibuateen ) do mil constitute an atlempl 10 oast the jursdictson of the court:
see Ford v Clarkson's Holwoys Led [1971] 1| WLR 1412 | think it s
commect b submin, as counsel for the plaindl in che present case did. thay
ihe words hore employed in o] Tle) merely resisie what has lung been ithe
rule in relason o arburations, namely thal an award i sl and binding
the iraditiomnal sense, amd such ap award creaies 3 rés judicala and an Beoe
catoppel. subpect 1o judicial review by the courts.
I Musiill amd Boyd, Cowmimerciad Arfutratnea (1982 21 391, ihe authors
say, m relaton o the I:L'H'!'::I.PI:I'HJITI.' En[irgh provusion:
‘It must, howewver, be acknowhedged that there s some foom for
uncertainty as o whal exactly the Act contemplaies by way of
exclusma dgreemenl, and we believe ihat the safest cowrse will be 1o
s 4 Form ol words whoch, by express relerence o sechos 300 of
the Act, eacludes all rights of appeal.’

(]
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In a note 1o 5 3 ol the Arbiration Ace 1979 appeamng in the Sapreme
Cowrt Pracioe 1958 (UK at par 5EES, of 08 saml:
‘It s thowght. or ar any rave o would be wise, tha an encl
agreement should expressty exclude the exercise of each of
rights racher thas i should be expressed in geacral erms.'

In my opimion both these comments properly reflect what 15 in
oeder thal there may he a vahd exclusion agreement. Such g mier
misl demonsieale thiat the paries have advemed 6 the

which, wiihin the limiis of the legislabion, would o ¢ and thery
misl expressdy cxclode il 1 do not think o is sulli rely 10 say, a8
was said im ¢l Tie), that the award should be final, ¢ we amd bending

because there

wrs o exclusion agreemcnd enlered into afy
arhitration.”’

It would endoobiedly be wine o frame
reference o the nght of appeal under 5
for delemmmemation of a quesisn aof
constructien. and read with permisss
was made, the agreement s o
application, | dowbt that it s
provisioms in terms. [ am not
the terms of an exclus
appeal {or an applica
Bul in my opinion

But. as | have indicated, the presest lniu;nuc

on agrecmenl by specific

At andfor an applicaon
$ 39 1Kal. If on its proper
i the circumstances i which i
excludes the nght of appeal or the
that the agreement wdentily the relevam
Yeldham J soid that it is secessary. sinee
may demonstrate adversson 1o the right of
capressly exclude o in ony sufficsent language.
thal on awand shall be final and binding and an
oul the award without delay (whech 15 the most
agreement in relation to the CNCITRAL Arbeiramma
for an agreement which exclodes the n]'h: urapp::u wnder
io the award. In acoordance with a long hisiory, reference o
mal and bamding leaves it suhject to challenges properly awailable

i sahsficd party. Sectson XM of the Act continucs thal position:
0 Iy wiih i, mere repetiion that the pward s final and binding can no
i

2yol

. fi exclusion agrecmeni
the circumstamces of the present case. there B no suggeston on Lhe
I

dence that the parties had in misd, when they agreed that the UNCITRAL
Arbitration Ruler should govern the arbwiration, the question of finality of ihe
award ond the effect of an 313, ler plone s effect by way of exclusion of o
right of appeal umder the Aci — [r reasons already piven, obpectively
deicrmaned they were concerned with other matiers. The agreement as 1o
adopiaon of the UNCITRAL Arbitranon Rules. and of ar 333 nself. falls shon
of demonstrating an intenion 0 exclude the night of appeal available under the
At :H:n:nrl:lmg 1 wihach, By the arfiration clause, there woubd be the refermal 1o
drbatrabion

Forum non convenbens?

Cradipors submanied thot thes Court s “clearly an mappropriaie forum io
comsider the issues rased between the pamies”, Mo dowbt 1t had momand the
“glearly inappropriate forum”™ test considered and explained in the judgment of
Duane ) in Ocemnic Sun Line Special Stupping Co fne v Fov (1984 165 CLR
197 at 247-248 and adopeed by all members of the beach i Voth v Yorddre
Flaar Mills Pro Lad § 195903 171 CLR 538
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The argument m suppuet of the submseon scemed 10 go.as follows. Th
Dieszrsct Comirt was still seised of the dispiie hetween Amencan Diagnostica am
Gradipore, hecause Judge Chin had nod disposed. of 1he mnuuﬂmp bt
placed them on the suspense docker. The evielence showed tha ludge Chie
ingusred. and was informed, as 1o the progress of the arbetration from tsme 1
trme, Under « 07 o the Federad Arbupratiem Act (L% .|.FFI]I,_,-.II!I:|'I enabd by
imnde 1o the Dearics Coum fod ah onder confimming the award. and the Dising
Count was obliged 1o confirm the asard aaless it found one nl the grounds for
refasal or defermal of recogmitsm o enforcemeni wl specified i\ the
Conventton, There was therefure an avalable regimig. a regime already
award and the rights
ond obligaions ol the parties Nowmg therg J he “seriously and
walawly burdensome. prejedicial or damag veAnbiows in the sense aof
“prodective of a serious and unjusifisd

exposed 1o litigotion on two fro clear |W of this Court as
2 forusm was all the muore

events which 1ook ploce
clagms oa wiach
applcatin of ihe

nited Staecs of Amenca. and when one of the
succecded m the aritration called for the

od on ihe declsion of Tamberlin 1 m Hi-Ferr Pre Lid v
Currders fuc (19965 71 FCR 172 at 185, soving that the
an a forten case, bint that was o stay of proceedings 1 favour
arbatration and wos paghing 0 do with leave o appeal in am
ordered by a cowefl with (1 will asvaime) o resadoal miesest o the

%Ilp i which the arbiraied disputes were first embodied. By is
lI on for leave 1o appeal Amencan Diagnostica seeks o mvoke an

v approach this Coum given 1o il by the Act: there is no guestion of
an aliemmative forum i which i may do the same, and the purpose of
Gradipore's oppoation 15 16 preclode Amenican Dhagnostica from challenging
the award for emror of law, Ths Cowt has o jurisdiction mol available
elscwherne, :mdﬂlmmw’bﬂ!hfimmmrﬁﬂlhﬁ:ﬁdhf:l
the parties apreed their arbiiration woeuld be subsect. [t may be thought that
mnappropriateness of this Court @ a forum for these proceedings 15 & non-issue
— il i the oaly forum and. in the sense explained. the agread fomum.

In any event, | do non think n has been shown that thas Cowsr is a chearly
imappropriate forum so that it shoeld decline 10 cnieriain the appiication for
leave io appeal When arbatration of all claims between Amenican Diagnosiica
and Giradipore was ordered and the lingabon of Amencan Diagnostica’s eluims
agzinst Cenferchem was staved it was Emown thal the arbatrageon would be held
in Sydney: see ol 18 of ihe diambuthon opreement. It musi have been
recognised that one or more of the parties to the arbitration might seek o
invoke the supervisory junisdiction of this Coun. and | do nor think 1 can be
said that the Distnct Coun kept for itself, to the eachusion of this Court,
evervihing which mighi follew or Mlow from the onders the Disirict Court made
— placing the Distnect Count proceedings on the suspense docket was, as | have
med. an admimisicative procedure. Amencan Diagnostca’s enntlement o
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ool the supervisory jurisdiction of this Cowsrt, as a0 has done in seeking leave
1 :Frpr.;l. i not matched I:'l:.- any equivalent enstlement 10 apply o the Dhatnct
Ciourt to hove ervor of Law on the pan of the orbiraios identified and cormecied,
fur do the grounds on whach the Destect Court mught declme 1o confirm the
award on an application made 1w i1 by Gradipore expend 1o allowing Americ
Dragnestica o raise the ermors of law which it seeks 1o rase an s application
ihes Cowrt. In 2 real sense. therefore. American Diagnostiica asks ths © i
enerere 3 jutisdicton swhich can not be exercised by the Destrict [‘nr% F J
jursdiction which is avaalable (o it because of the agrecment o IEH

nae, bt

this Coun were io decline to entertain Amencan Duagnosticd s apphcation,

ihat eaderlings that the ssue of forum non convenecns may Bt afse at all. [ am
certainly not perszaded that o siay of these mg the way in
which this Coorl would decline to entenain the o for leave o appeal

on farum non conveniens grounds) is necessary o
beiag used to bring aboat mpustice, that heing
procecdings on (omum hon CoRvVERIENS Eroug
Suztrotio Lad (1997) |89 CLE 345 a1 393
a clearly inapproprate forum for these §

this Court’s progess
ving basas of a stay of
SR Lot v Cigna fresurance

i | persuaded that 1his Coart 15

Grodipore also relied on Ch o rorenices fne v Arab Republic of
Exvpt 939 F Supp 907 {1994, proper law of the contraci between
Chromallay and Egypt was %b@ w, The contract included an admiration

n Cairo. Chromalloy imvokied the arbitration

its favowr. Chromalloy applied 10 the United
oréemeni of the award Epvpi appealed o the
seeking mulhfication of the award. and nullilication
srict Coun beld that i would mosetheledss eaforee the
Ernated Seases law it wos obliged 0 do so ueless cne of
fusal or deferral af recagmiiion o enforcement of the aword
Convention was made out. thas the Egyposn coart millified ibe

was ofdered
Jward, bec

ssed because the awand was mal open 1o challenge ander United
w and the Unied Stales publs policy in favour of final ond binding
rbgrisan of commercial disputes wos so sirong that the deciseen of the
yptian coun showld not be recognised
Grudipore used this decwsion for the propositson that ““where there @ a
potential conflicn m decisions, this showld @trac the Torum convenisns posm™
5o {3r as o permanced 1he enforcement of a foreign award se1 aside oy country
of origin. Chrowalloy Aerevervices fne v Arab Bepublic of Egvps s not free
from controversy. 11 has been welcomed, bul has heen cntcised in pn.ru;||15r.
amdl For s reasoning and described as snomalous in 2 sumber of respects”
Schwartz, “°A Commentary on Chromeiley: Hilmanon, & améncame™ | 1997)
14 0 Imi Arh 125 @ 131 see the full discussion in Sampliner. *"Enforcement af
Soullified Foreign Arbitral Awards™ (1997 14§ g Arb (20 D1 seems than fo
vitbier jursdschions apan from Belgium he Hilaweron decosion | Helarrron
A, Cass Cie fee Res Arb 1994, 3270 are repuried (o kase gisen effeen i an
award anmulled 28 the seat of the ariutrabion, and whether other coarts in the
United States will fodlios the lead of Chromgliov Aerovervices for v Argh
Rrpubhr oif E.;'.pr refiddne o be seen. The poterinal conflict m decimaons 1= by

O
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no mcans assured. but in oaay evend | do nei chink the possshalidy that the
Distngt Courl will nol recognase 3 decisson o thes Court 10 grant leave 1o
appeal makes thas Coun, or coptmbuies w making this Couri, 2 cleasly
inappropniate forum For the application for leave 1o appeal,

Time for application for leave to appes]

Geadipore’s wntien submesseons incleded the submission thal Amcrican
m'mtu:.a was oul ol bime for ds spplscatiem for leave o .:[q'u:] wiler 1Bam in
relason to Gradipore s claim [ breach o contract. ng was sad of this in
the oral submissions, and the point may have h\@ﬂ]ﬁd In any event,
| do not think 11 should be accepled

By Pt T2A, r S3) of the Supreme Cow Amencon Diagnostica
had 10 commenoe these procesdings withi y-crpght days al ihe *“mabersal
date'’ or within such exiended lime as the may fix. By P1 724, ¢ 5] jh)
the materal date 1 ““the date on netice of the award s given by the
arbirator”' 10 Amencan Dia : Diagnostca commenced these
proceedings om |7 December | ipure coniended thai the maoiersal dote
w28 August 1997, submil 1 carteer called the arbitrsor's reasons
leading 1o certam m%m awand. and the smesim award o o which

American Dragnostca y for leave to appeal. Amencan Dhagnostica

dud mot apply for ul tne
The rcasons on JH Mput 1997 were 1w o documen! cnfallcad
“Intefimm Aowarl slating his conclusions the srbaraios recarded:

parses me to consider my reasons and address me on the
pexl award. There should be no diffscally with the clamms
1o be dismissed. As 10 the other claims | will hear submizssions
award | should mow make and how fhe arbetration showlkd

wis rther mised. The title snd the reference in the first senence in the
Just 524 out 1o g “'eext award”' sugpested that there was an award on

8 August 1977, but the second and third sentemces im the passage suggesied
that the award by which some claims would be dismissed and ther clams
disposed of was 10 be made in the fure, [ wall return 10 what the arbitrator
sapd in the body of his reasons, which seems (o me o throw light on what the
arbitrator inlended.

When mnforming Judge Chin of the sises of the arhatration Mr Haidi
described what had occurmed as an mmierim award on Lability, but Mr Jacobs
saad that the arbitrator would ““formalize his Intenm Award . . . and thas Award
15 expected in the weck commencing 10 Movember 1997,

What | have called the merrm award publsbed on 20 Movember 1997 was
in a document entitled “'Funber Isterim Award (2)7. ln that docement the
arbirrarer said that on 28 August 1997 he had “swaied my coaclesions on
liability in thes arbetrotion and published my wnilen reasony 10 @ documend
hesded Intersm Award™, and:

*Im &l the circumatamces | refrained from making any formal award when
I published my award because | conssdered that i1 would be betier 1o delay
the making of the award until | could deal wath all matiers of labiliy.
leaving for future determination anly the gueston of what relief should be
granted to Gradipone and guestions of costs.’”

While continuing 1o refer hlhdrmﬂﬁilhﬂl‘.ﬂuﬂll Aupiest 997 as
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an amenim award, the srbatrator ended the document published on 20 Movember
19T
“[NTERIM AWARD
I mow make the following formal mignm awand, which imtersm oword ‘L
incorporaics the material and reasons in the document dated I8 August i‘ >
1997 and called Imenm Awasd and the matenals and reasons above in this/” NS
document. The amounts m paragraph 4 have been agreed between the\ )
Fﬂ'lll!!. 3
| determene order direct declare and awand as follows . **
in my opimion. although refernng to the document published on @H Aupust
Y87 as an intervn award the arbitesor did not intend 1o, and mg@ an
gword ar thar ome. An oword most fimally fesalve a rederred for

arhatration, even if (as an mterim award) oaly pan of wha refermed 1o
srmtration: Be Resord Condomens fee | 1995] 1 Qd B % 15436, It is 1o
(Lik]

ol

he distinguished from 3 procederal ruling or pubdl reasons for the
pamies’ mformanton of commenl see. og. Three r Warer Commiliee v
Himmie & Parmers (1990) 52 BLR 42 Re Resag imiusms fac: [haven
Cimprraction Pre Did v Health Admnistratian S -|.l_'||r|"l'r|¢ Bourh Waler
(Rolfe 1. 24 August 1994, unreported) L@; of the ruther mixed
indications carfier mentioned, and that of did not imiend (0. and did
nat, fmally resolve any matier refemed ﬁ_}#‘lltrﬂlm on IH August (997, s

L appareni from the body of the nﬂjtl#lnr' reasans. Al one paanl, when dl,-.al.mg

with the submssion thal o parbelar ent wos not opes on the pleadimgs,
e arbirstar saed, “Hn'-r'-',;;r'?» award B micmm. My conclusions one
provisional'”, ond that the m“n |3 maner coubd be taken up again. The matter
vomcerned Ciradipore s il of contract closm. as 10 which the arbitrator’s
vermg luspns wias ERPIEs v icmidbive, bul the arbiirsior’s l:ngu.:ql: shows ihai in
describing his rr.:u.l.nl*_u rngeeimn award be meant thai his conelussons were
prowisional mﬂ'ﬁ?'ﬁ:l ihen resolve the matters copsadersd by making an

# awanl 'With Mngﬂ demstanding, what the artatraiee then sad keft for the future

making wherehy he finally deiermined maiicrs referred  for
rksiral This e ded by the document [!uhl.lnhntl on M) November 1997
<learly ipf falben retrospectively) thal the earfier document was not his
.m% materal dabe was 20 Mowember 997, and these procesdings were
] ced within time

should add ki, alihough no appheation for an extension of Hime wos made
cxlension of time wils mol N sses, i ibe crcumstances | have recounted it

+ T easy 10 s why an exiensin ol Lime showld m# have Been p’;nl:d if thee
mutertal dave had been 26 Augusi 15957

Leave 1o appeal

American Dhagnosica soughi leave io appead morelabion e whan it said were
three gueshions ol law e first was o do with ¢ 12 ol the disknbution
dgreement. the second was 1o do with misase of confidentind informanon;, and
the thard was o do with assessmenl ol d.:u'u.:l!'c'-..

| have sct out 4 38 of the Aci from which appear whe cumulatve and
dliernative reguerements for a gram of leave o appeal. Tt is well-cxtablished that
+ 1 should be constreed and applied in ihe lighi of o legislaave palicy o
promide the finality of arbiral awards even af the price of denying 3 pamy s
usual enfitlement o the determenation of the dyspute by a court of law™ | NMared

L
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Promende Srvestments Pry Led v State wf Mew Souply Wales {19915 36 )
2081, and thai even of the requirements of &« 38 are met the ©
general discretion 1o grant or refuse leave w appeal: see Narodi o
il ermor of law ke shown, the parses to an arbiiratsen may
arbitrzior’s awand, For reasons which wall appear, e
requiremnents of & 38, and of the general discretion, is m§l

v Walker (Court of Appeal. 26 Moy 1994, unreportedi. per Korby P, mﬂm

determine Amencan Diagnostica’s applicatson.
[His Honowr thes deals wath matters m a man ing lif eepar and
coabineed: |

i) Assexament of damages: &\m
Cradipore suceesded i its claim for r%w ion of rade secrets under
T |

[E]

the Commecticwd Umiform Trade Sec & 35.51 of the Act ““rrade
secrel’ 1 defimed, and thea "*m n" i delined in lesms imvalving
improper disclosare or poquisation ¢ secrel. No provision specifically
proscribes misappropriation of disty mod 1o misapproprisle. Section 35-
52 poes straghd 1o injuncts i
ateen. Section 15-53 th ¢
*55-33, Dama
propreation

tad 1

mitve damages for willul and malsious misap-

to or in leew of inpunctive relief, 2 complamant may
damazges for the sctal ks caused by msapproprbion.
Q&Nmphinﬂm aglso may recover for the gnjusi eanchmem
Fuscd by misappropnation that s mod taken imbe adcount i
Q computing damages [or aciual loss
! b In any scuon brought purswant 0 subsection (ol of ihis section,
if the court fimds willul and malsxswous misapproprancn, the
court may award punitive damages in a8 amount B ewcesding
@ twige omy award mode under subscction (20 and may award
reasonable atormeys fees 1o the prevailing pamy.”’

Recovery of damages assessed in docondsnce with s 3553 b polenbially
different from, aml greater fhan recovery of damages assessed simply by
inguiring mio the ks suffered by Gradipore or the prolil ganed by Amencan
Diagnnsisca by the musappropriotion. The arbabrabor was asked o nale s e
msue was denlilied by or for imi wpon whether gquestions ol rebiel with
respect 1 the Commectiond Unifers Trasde Seceets Aot were 1o be deiermined i
accondance wih the law of Connectscul or m accordance with the law of New
Sowh Walss He nded 1a favowr of the law of Conmecticul. Amencan
nI:lH‘MHJI.::I sighmitted that he erred in law 1w doiag, t':'l'_rm! 1m the allemnatyees
on subpars (1) and (i) of 5 3845dbi I there was an error of law, again [ dad nog
endersiand Gradipore o dispuiz that the determenation of the gueesmon of w
could subsianually alfect the righis of the parpes 1o the arbitration agrecment.
Girudepore again submitbed that any error was nod of Lawe it saad that of thene
was an error of low of was mod 2 manifest error, and that ds resolation was mok
hiwely 1o add substantially 1o the certamiy of commencial low: and i sud that
ans evend leave i appeal should be refimed i the exercise of the gencral
diseretion

As Iepcars fram the zward, Amercan DLnu'nunIn:.;l subimatied Before fhe
arhuirated that the assessment of damages, even damages for infringement il the

‘A

B Pl e

il any w

the Axt

I there w
whether s
L aviferrms Trui
substangially
clugidation |
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Commechicnr Unifiorm Frode Secrets Adr wis o be i accondance with ihe law
ol Mew Sowuth Walkes s the low of the furgme and selied upon the decisiun of
the High Coun m Srevers v Head (1993 176 CLR <33 The arfwirator <aid
1 iy not agree with Amrscan l]l:pml.un.'.:.'u wahmusskion. [ o member
ol Feass;

1. The concept wl the fonsm has wery lmde mole 1o play n
sniernaonal arbiratsons. This must pamdulariy be so when an
arhatration s hased om an arbitratien clogse as wode s e lhe
prescot clause i\ owhich a namber of clams onder Uniled Stancs
statute law kappen o Fall for delermmatson 0 an arhatrataon o
New South Wales.

2. Although the proper law of the contract is the law of New Souih
Wales, by express proviseen oo the arbsiralion sgpreomend. amd
the seal of the orbatration (s New Sowth Wales, the former does
not affect the law applicable o clams outade, althuugh related
1o, the coniract, and 0 can hardly be ossumed that the parees
had o mind o cloim weder Connecticur aatime loa when they
rrmuh:tmatlhemaluruzm-hmunmmumx“ha&
Wales.

i Seevens v Heoad deabl with o pomecule siatwie whg
darecied simply o the assessmend of damages in jor

Myimiapes i ool sibsiantive b procedural
then the [ their assessmem s o matler for me as
accordance with the UNCITRAL Arbireation
i asians inherent in the above propositsons | ik

that theng sensible means of axsesument of the damages s
wanitto the Act usell. | would x=dd thas otherwise 1 wibuld

ud Iy difficsb to delferentiate beiween ihose 3spects of

g Act which were substantive and those which were nol

phat the remedies avanloble under the Act and the guamafication

wis am error of law. ot first sight determinateon of the guestion
ther damages are 10 be asmsessed in accordance with the Comneciicnr
lorm: Trade Secreis Act or in some other manner may be hikely 1o add
substanizally 1o the cemmnty of commercial low: the principle svokved. and its
elacikdation m considening the posion of the Commecoiomt Uniform Trode
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Secreiy Act, may be ol anpofance 16 many commencial rankactions There are
some as yel wntesodved difficubites v s 3RS whn of the Act, m s reference
10 strong evidence snd otherwise (see Promenade Invesimeniy Prv Lid v Siate of
Mew Sounte Wales (1991 26 NEWLR MEN ar 226-2270 bul apsn o et
necessary o po anbs the intncacies of the proviassn. Whale | would prcfes 1o pul
the maticr in sy own words rather than wdop all the arbmrsor sacd. iy
opifian there was an error of law, manifest o mberwse, in the srboraors
conclasion, Agan i m unngcessary o po to the peaeral decretwon

Befiare me Amencan Diapnestica again rebed on Steveds « Hed Gradipore
wybhmanied that ihe short answer was thal there w0 an for 1m an intcrnatumal
arhitration., w0 wik of applymg the s of the fi misconceived. The
rasee as idenhified by or for the arhitraior rebiel with respect to
the Commernrut Uniform Trode Secreis At ¢ ned 18 accordance
wilh the law of Mew South Wakes, which may e doabied.

In Strvens v Head. the plainidf su sehucle mpury m MNew South
Wales and brougn procecdings in rgland. A MNew South Wales statwie
few moR-connome loms soficied
id by majority (Breanan ). Dasson 1
] and Deame | amd Goandron | dissenting |
statule was not b e applicd massessing the
and procecdings. The maporiny lirst referred
in the distimchion subsiantve and procedural lows  applied
delermimng w ihe law of the place ol the wroag the facts give rise 1o
a eavil lighali i which the plainilT seks 10 enfloree, The distimctien
i5 applied ond of the principles poverning enforcement of habdits 1n

pecurming oulside the terrmory of the forum, stermmimg from
iy (1ET0N 6 QB | as reformidlated m MeKeain o 8 W Miller & Co
(1585 174 CLR 1. The exmience of the civil Habiliny o governed
lantive laws of the place of the wrong and i unafTecied by s
laws: 50, m Mokaim v £ W Miller & Co 154 Prv Lid, ol was held
3 law limiang the ume within which procesdings should be hrowght o ihe
of the place of the wrong. but not extinpusshing the cause of achion, was
procedural rather than sobstantrve, and that there was a eivil abehiy which
cowld be enforced in the forum. Thewr Honours then smd thal 3 simalar
destinciion was drawn between a law which deaed a remedy im respect of a
panicular head of damage in neglipence (3 substaniive lnw) and a law which
affected the gquantificaton of damages in respect of the pamicular bead of
dammage (a procodural lawh The relevamt provision was held o affect the
measure of damages but not the heads of habilsty in respect of which damages
mighit be swarded, and was deseribed (ar 459) as “simply a law relanng 1o the
quantification of damages”. [t was therefore o procedural baw of the ploce
where the wiong occurmod, and did mol apply i the assessment of damages 0
the Cjueensland procesdings, which wos governed solely by the law of
Cuecnsiand.

The comiest of procecding in 2 forum in respect of a wmorg occurring i@
another legal jurisdictson 1s less apparent in a case such as the presenl than o a
case such as Stevens v Head, Mew South Wales provides a foram because 1he
parties ogreed that the grbstrator should sit m Mew South Wales and the
principles reformalated s MeKain v B W ATer & Co (541 Prv Lrd do mol have
the same significance as where a pary unitaierally saes o one legal junsdsction

a2 result of a mone acel
Tochey 1 and McHugh J:
that the rekevam oV
lazntlT s damages in
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i eespent o o wsong occurmng on amether [epal ufesdactoeh. 1 was nol
sugpested  before me that ol 19 of ibe disinbutiin sgreement excluded
Gesdipore [rom claming reliel under the Connecticut Umifors Trade Secrei
Act, and f there be a wrong for which the arbitrator can ciherwise give relief
where e litbe pisml i demyang the reliel on the pround thas the arbarator
happens i sib in 3 place where the relief s nol avaslahle. New South Wales law
does not Torhed relicd as comamed in the Consechivnr Umifor Frade Secret
At it is just Ihot there is no eguivalent MNew Sowth Wales reliell Thewe
consideratiems  underhe the sugpestions thas there i« oo kex fon o an
imiernatnal arberaton. althoush for reasons carlier poven | do st think the
low oo the forem can be entieely pul aside. [ dowhy hal the  distenction
comsidercd m Srevers v Head vhould be held o govern the present situation
However, even if the dedfienclann between subdlantive laws and T‘Iﬂl:ipﬂl.l'ﬂ.l
lows, ond its manilesation moihe distinciion betwees o low goverming heads of
damages and o law povermmg quontificatson of damages be adopied. 1w my
opinen asscssmenl ol damages i acooddance with the Comenerticut L’mjl"m'rrl
Trude Secrets Act s a mater of heads of damages rather than quaatificanom of
damages. In Stevens v Head the planid] brought procecdings 10 enforce the
conmion law cowse of action in peplipence. a cause of action avialahle i both
New South Wales and Crueenslond. and the hew South Wales stanse
she cause ol acteian and the heads of damages avaslable thercunder but b
ihe amewint which could be awarded in quantifying gercral damages as

sswme o cause of oction. or heads of damages wnder a cause of ac
down rules lor quastfying the damages. It ereates a cause of acti
thal an inpunction of damages of certain kinds are recover
T3P At The cause of action and the damages iemsive, and
the prescription os 1o damapes inos 32-53 is pant of he afl the winmg,
or al best for Amencan Diagnistica a statement as In@ of damages. Il it
were only a stabement as 1o guantification of da ; s was ignered in
the arbitratbon, there would be nothing lefi — na heods of damoges
independent of 5 35-533 — and a5 earlier su cliel with respect 1o the

Ceommecticef Ungform Trade Secreiy Acr be determumed in accordonce
with the law of Mew South Wales. IT o betwecn subsiantive lows
and procedural laws 15 o be opphic I do moi think s 32-53 s o be
classified os procedursl ond the arbalrabor was coffeel in
determming thot Gradipore's oF misappropriation of frade secrets are
i be derermmined pursuant 1o T ticat Lniform Trade Secreir At

The result =

Thas Court has io grant leove io appeal pumswant o 5 38 of the

At aad should meal dd o excrcise s junsdiction, bul the application for

pcegdings, bui has succeeded in redation 1o the leave 1o appeal.

sfaisiica’ s foriumes have heen the reverse. Each party has Failed in

ded v pan. and an my opmaon there showld be no order as o
e intenl that each pany shouwld bear s own costs,

thai the summons be dismissed ond make no onder as 1o costs,

Siwreron disoninred
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Commentary |

International Commercial Arbitration In Australia

The Application Of The Act To An Arbitration With
An International Flavour — A Leap Of Faith? Q~

- N
arcus 5. Jacobs O

[Editor’'s Note: Marcus §. Jacobs QC is a barrister in Syu'n,& » South Wales. He has

practiced at the Cape Touwm Bar, South Africa, where he w nted a Serior Counsel (5.C.).
Jacobs is a founding member of the London Court f@ﬂmmﬂ Arbitration (LCIA). He

serves on the panel of the Hong Kong [nternalional 1on Association (HKIAA). Iﬂ:nbs

On 26 March 1998 Giles CJ. in
judgment which will have far
mercial arbitration in Australi
pressed by Commonwealth
pose of the [ntermationa

ollowed in other Australian courts, and if not sup-
3gisl tmn. this decision may tend to frustrate the very pur-
Act 1989 (Cth) referred to below.

w onto the Arbitration (Foreign Awards and Agreemenis) Act 1974 (Cth). At
time the name of the principal Act was changed to the International Arbitra-
1974 (“the Act™). Under 5.8 of the Act the UNCITRAL Model Law has the force
of law on an opt-out basis.

The purpose of the 1989 amendment was to bring Australian international commércial
arbitration legislation into the twenty-first century and to unshackle international com-
mercial arbitration in Australia from the chains of the domestic commercial arbitration
legislative regime, and to attract international commercial arbitration to the shores of
Australia.

In discussing Australia’s role for the promotion of commercial international arbitration
in the Pacific, Sir Laurence Street in his article “Australia’s International Commercial
Arbitration Role in the Pacific” stated in 1989 at p.14:

0 Copyrighi 1999 Mealoy Publeestions. lac., King of Prussia, PA 26




FMAEALEY'S International Arbitration Report :

ol 14, #1 lanmary 195

"Our nation has the enormous advantage of political and
economic stability and of soundly based, well-established
financial and legal capacity. We are not aggressive or ac-
quisitive on the international stage. We present no political

or military threat. We enjoy the trust and confidence of our

sister nations in the Pacific, from the super powers down to

the tiniest of the island states. In short, Australia’s stature

within the Pacific places us well to fulfill both the geographic

and substantive role of a reliable honest broker in servicing Q.
the flow of commerce within this large region of the world.

In his paper September 1990 "Dispute Resolution in the Asia/Pacifi ion — Practice
Sites and Centres — Australia™ at p. 2, Sir Laurence said further;
; being

“Australia does not have as does London, a hisgfor

the hub of mtermational commerce, a clearn for the
financial, legal and other concomitant of ade. Many
of us in Australia hope that it may estiny to play
some part on that stage in the Pacfi ivh. We are, how-

ever, thus far only seeing the begithunp of a real presence
on that stage.”

Section 21 of the Act states: < ’

on agreement have (whether in
other document in writing) agreed
as arisen or may arise between them
ise than in accordance with the Model

Law, the el\Law does not apply in relation to the settle-
ment of ispute.”;

) ut of its provisions in which event they are free to choose any
other set of arbi les.

arises from the legislative scheme is that the definition of interna-
cial arbitration is to be found not in the Act, but in Art.1(3)(a)-(c) of the
Model Law itself. Accordingly, where parties opt out of the UNCITRAL
Law, they also opt out of the definition contained in Art.1(3) of international
ial arbitration, with nothing to replace it. It 15 emphasised that there 15 no
similar definition in the Act.

This hiatus in the law was pointed out by the Australian Law Reform Commission in
Report No.80 "Legal risk in international transactions."™

It must be assumed that when the Commonwealth Parliament enacted the 1989 Amend-
ment it was aware of the fact that major intermational arbitration associations such as
the LCIA (London Court of International Arbitration) and the ICC (International Court
of Arbitration) had established a presence in Australia and were competing with each
other and the Australian Centre for International Commercial Arbitration (ACICA -
Melbourne) for international commercial arbitration business in Australia.

© Copyright 1999 Meabey Publications, Ine . King ol Prussa. PA a7
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In the second reading speech when the 1959 Amendment was introduced into the Fed-
eral Parliament the Honourable Lionel Bowen, then the Deputy Prime Minister and At-
torney-General stressed that the new international arbitral regime would apply on an
“opt out” basis. The Minister continued thus:

"This means it will apply to all international arbitrations unless
parties agree, in writing, to exclude its operation.” 0

Opting out carries with it the difficulties listed below. It is however an'cm that it
was never the Legislative intent that opting out of the UNCITRAL @ Law would
bring with it all of the parochial statutory provisions of the dum%’c lation such as

the leave to appeal procedure which most western jurisdictions or England which
has retained it on a very limited basis) have sought to avmd ational commercial

arbitrations.

Accordingly an election to opt out of the UNCITRA &I..ﬁh under £21 may result
in the following difficulties, which naturally must & in mind by the draftsperson:
(i) Definitional Problems A

As noted above, there would be no dnf@ f an internatonal comercial arbitration
as the definibion contained in Art. 1(3 UNCITRAL Model Law would not app]:r

It could hardly have been the int
ties who have opted out to i
arbitration in their arbitratj
spread fﬂﬂ.lm-'ﬁhnpphEA

(i) Enforcement

of the Commonwealth Parliament to allow par-
their own definition of international commercial
e¢s. This would lead to chaotic litigation and wide-

e UNCITRAL Model Law, they thereby also opt out of Arts.35
with the recognition and enforcement of awards. There is therefore
rcement procedure under the [ntermational Arbitration Act 1974 (Cth)
tional commercial arbitration award in Australia, except for an ICSID award.?
itral award is enforceable under Pt.1 of the Act, which takes up in modi-

the relevant recognition and enforcement procedures under the New York
tion.

Australian IC5ID award may be enforced under 5.35(2) of the Act, which reads:

“An award may be enforced in the State Supreme Court of a
State or Territory as if the award had been made in that
State or Territory in accordance with the law of the State or
Territory.”

For the reasons set out below,! it is submitted that the parties cannot agree on their own
enforcement procedure and so confer jurisdiction on an Australian State or Territory
Supreme Court, by consent.
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An arbitral award made in Australia, even between parties with no connection to Aus-
tralia, may not be considered as a foreign arbitral award (see the definition of “foreign
award” in 5.3(1) of the [nternational Arbitration Act) under the New York Convention.®
Consequently, the enforeement procedures under that Convention do not assist in the
enforcement of an Australian award in Australia.

Unless the successful claimant in an international commercial arbitration in
not governed by the UNCITRAL Model Law {or the ICSID Convention) Sl have
the award recognised and enforced under common law, it would have f ider the

following circuitous route to etfect enforcement.

The successful party should obtain a judgment on the award in a h court, outside
the jurisdiction of the Australian judicial system. The feasibil his would depend
on the central provisions of the governing set of rules, a various conventions
between Australia and the state concerned. b

(iij} ~ Problems Concerning Interim Measures

interim measures of protection must be the sa wards under Art.17 of the UNCITRAL
Model Law, would not apply. O

{iv)  Status Of Alternative Rules Q

The opt-in provision found in 5.23 of the Act, g’h&. provides that the enforcement of

As stated above, the UNCITRA Law has the force of law in Australia under 5.16
of the Act. Other arbitral ru her ad hoe, or insttutional, do not enjoy this sta-
tus, except perhaps for the @ ation Articles in Chs.II-VIl of the ICSID Convention.
{The ICSID Arbitration are not discussed in this section).

{v)  Procedure

The procedu Art.34 for recourse against an award would not apply to non-
UNCITRAL Law awards. It is doubtful whether the parties can legally agree on
their own ure, as this would require the parties, in effect, conferring jurisdiction
on a agreeing to their own rules of court.

@ tiary Problems

Curial assistance under Art.27 would not be available for the taking of evidence. The
problems of obtaining evidence when the parties, witnesses and documents are located
in several jurisdictions may be insurmountable without court assistance.

(wii) Jurisdiction And Curial Assistance

The parties will not have the benefit of the kompetenz-kompetenz provisions found in
Art.16(1)-(3) of the Model Law. These provisions enshrine the principle of separability
in international commercial arbitrations under the UNCITRAL Model Law in Australia,
and will be lost in non-UNCITRAL Model Law arbitrations. They provide that if the
arbitral tribunal so decides, it may either rule on its jurisdiction as a preliminary ques-
tion or reserve its decision until it gives an award on the merits.
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(wiii) Curial Assistance For Appointment Of Members Of Arbitral Tribunal

The parties will not have the benefit of curial assistance under Art.11(3) of the UNCITEAL
Model Law for the appointment of members of the arbitral tribunal in those circum-
stances set out in Art.11{3){a}4c). The consequences of this might be that the entire
arbitration agreement may fail if no alternative mechanism has been agreed on tor the
appointment of a substitute arbitral tribunal g

One of the most fundamental questions that anises is whether or ngfNHe opting out by
the parties of the UNCITREAL Model Law triggers the ﬂpplicatmn'bf”\ﬁt domestic arbi-
tration legislation (the various commercial arbitration acts of the stetfs and territories),
and brings with it all of the parochial provisions which parties-ib &n international com-
mercial arbitration in this day and age may wish to avoidl \

n American Diagnostica Inc. v Gradipore Limited’ 4n arbitration clause in a distribu-
tion agreement between Amencan Diagnostica Inc.. g Cenrlecticut company, and Grad:pnre
Limited, an Australian company, required dispfites to be determined by arbitration in
accordance with arbitral rules that were eithey opeexistent or difficult to identify.

A subsequent agreement between the partigs.peovided for arbitration under the UNCITRAL
Arbitration Rules (a precursor to thg" RICITRAL Model Law). The arbitrator made
interim awards in favour of Gradipere,_/American Diagnostica Inc. sought leave to ap-

i peal under 538 of the Act. It wasicothmon ground between the parties that their adop-
tion of the UNCITRAL Arbitraflon Rules resulted in the opting out under 522 of the

' International Arbitration Agf 1974 (Cth) of the provisions of the UNCITRAL Model Law
which under =15 of the~Ach which would otherwise have been the curial law of the
arbitration. Gradipore sybmiitted that the mere fact of the opting out did not trigger the
application of the dempstic Arbitration Act, and that therefore 5.38 of the Act (the leave
to appeal procedusg), could not be invoked by American Diagnostica Inc.

Giles ].* wagSof the opinion that the agreement to import the UNCITRAL Arbitration
Rules didg@aolc¥ry with it an agreement that the Commercial Arbitration Act would not

npp]}'.

Gilﬁ'.’*i commenced h:s ﬂn.‘ll}blb with a reference to 5.3(2}a) as read with s.4{1) of the
(NSW) where an arbitration agreement is defined as
! ‘-‘ “an agreement in writing to :n‘:f-L:r present or future disputes to arbitration.”
His Honour held® that provided there was “a sutficient nexus between the Act and New
South Wales, the Act applied.”

His Honour'"™ categorised the submission by Gradipore’s counsel that the parochial pro-

visions of the domestic Commercial Arbitration Act should not apply to an international

arbitration clause even though the parties had opted out of the UNCITRAL Model Law
a leap of faith rather than a process of reasoning.”

In dealing with the de-locahsation theory Giles " said:

"The de-localisation theory, and what it means, have been
much debated (see for example the series Paulsson, "Arbi-
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tration Unbound: Award Detached from the Law of its Coun-
try of Origin’ (1981) 30 ICLCQ) 358; Park, "The Lex Loci Arbitri
and International Commercial Arbitration’ (1983) 32 ICLOQ
25; Paulsson, ‘Delocalisation of International Commercial
Arbitration: When and Why it Matters’ (1983) 32 ICLQ 53).
But in principle de-localisation ‘is only possibie !fﬂu.* focal reles
permt it (Redfern and Hunter, =

tional Commercial Arbitration, 2nd ed. At 90)." Qgﬁ

His Honour ¥ summed up the submission made on behalf of Gradipor,

“the consensual nature of the arbitration permitted i)
Gradipore to agree to exclude the Act if it would ise
have applied to the arbitration.”

In rejecting this submission his Honour held: E&

dpm, because their
with it applica-

according to its terms

arbitration.”"™

“there must be a limit to the party’s
choice of the place of arbitration
tion of the arbitration law of th
50 as to govern the conduct

Giles |." found that “In principle, party aufonomy does not mean complete freedom to
exclude a system of law, or part-i ts of a system of law, from the relationship
between the parties.”

There can be no doubt tha ! unnur s analysis of the law is correct.

However, the funda w in the conclusion to which his Honour arrved is the

failure by his H recognise the logical extension of the principles upon which his
Honour relied ie. al law of the arbitration is determined by the municipal law at
the seat of the on. If the municipal law allows the application of some other lex
arbitri that i end of the enquiry and the curial law at the seat of the arbitration does

not and
rules

t apply. His Honour, as pointed out above acknowledged that when local
de-localisation is possible. The [nterpational Arbitration Act 1974 (Cth)
r international commercial arbitration and enshrines party autonomy to con-
arbitral agreement as they wish, provided only that there is nothing illegal or
¥ to public policy. Both Gradipore and American Diagnostica Inc., within the
t of an international commercial agreement, chose an international set of arbitral
rules to govern their arbitration. It is unthinkable that the parties intended the domestic
Commercial Arbitration Act to apply with all of its parochial provisions, including the
leave to appeal procedure.

Giles ]."s reliance on English authority does not recognise the concept of arbitral proce-
dures ﬂnl.ti:ng in the transnational firmament unconnected with any municipal system
of law is, with respect unhelpful. The English authority on which he relies can have no

relevance to the principle of party autonomy enshrined in the International Arbitration
Act 1974 (Cth) to choase a curial regime otherwise than the domestic Arbitration Act.

Giles ].'s reference to English authority assumes the absence of legislative intent to al-
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low party autonomy where, within the context of an international commercial arbitra-
tion agreement, the parties have opled out of the UNCITRAL Model Law.

It is respectfully submitted that his Honour's judgment is unfortunate in that it will
discourage international commercial arbitration in Australia. Furthermore, it is respect-
fully submitted that his Honour’s judgment is wrong and should not bu@lwm.

Q~
O
% .
ENDNOTES &\

.  Unreported Sup.Ct. NSW 26 March 1998 (abou %\ubiiﬁhed in the official New South

Wales Law Reports)

| FPara. 456 at 107. A
"Reform proposals O%
4.56 The first three of th @5 are essentially dependent on the assessment of the

advisory committee of how t t¥teal with the cross border legal risk faced by Australian
firms. particularly in In%ﬂm invelving Asia Pacific countries. Consideration of those

points should be deferre ing that assessment. The fourth point on technical fAaws is
not dependent on sment and does not need to be deferred. (The Commission
understands that ¢ i itrati ;g is also to be reviewed by the Attorney-
in relation to competition and related issues, and by the House of

Al

@' whether additional provisions should be included in the [pterpational Arbitration Act
@ o govern arbitrations where parties have opted out of the UNCITRAL Model Law

and not made provision for procedural issues such as the appointment of a replace-
ment for an arbitrator who dies or is incapacitated

- whether the [nterpational Adbitration Act should set out the grounds on which an
award can be challenged if the parties have opted out of the UNCITRAL Model Law.

Recommendation 28 - amendments to the International Arbitration Act

The Attorney-General should review, as a matter of priority, the proposal that amendments
should be made to the [nternational Arbitration Act to clarify the principles applying where
the parties opt out of the UNCITRAL Model Law and any related technical issues.”

3. See the definition of “foreign award” in 5.3 of the Act insofar as the enforcement of an
award under the New York Convention is concerned.
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2 i i [ 584 FSupp.240
(SDINY 1954) in which it was held that r.here Wi no Iegal nr p'l.rb.l.bc anq.r reason for par-
ties not providing for broad judicial review in their arbitration agreement. The question of
conferring jurisdiction by consent does not appear to have been addressed.

See Diapulse Corp. (Americal v Carba Ltd.: 78 Civ.3263 (SDNY 1979) reversed on other
grounds, 626 F2d 1108 (2d Cir.1980) in which it was held that the UNCITRAL C tion
did not apply to the case, as an award rendered in New York was n ot a “forei o
within the meaning of the Convention.

See Jacobs, i itrati ice {Law Book Co., |£@I Service),
Vol.1 para.[5.220).

Unreported Sup.Ct. NSW 26 March 1998. %’

at 30 \O
KN

at 20. AQ/

2 Oé

at 24.

h{lﬂi}llu_'ﬂepiﬂ- PN Eviers
Del Peruy (1988) 1 u.REpllﬁ. i
per Golf L]' Mu&l:l.u E Boye

: iki SA (1984) | QB 291 at 315
A.rhrl.ra.ﬂnn 2nd Ed. at 90 and Channel Tunnel
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| Commentary |

International Commercial Arbitration In Australia

The Application Of The Domestic Commercial Arbitration Legislation
To An Arbitration With An International Flavour — A Leap Of Faith2-

By
Marcus 5. Jacobs, QL.C.

[Editor’s Note: Marcus §. Jacebs Q.C. (ome of Her Maguesty' sCwasel for the State of New
South Wales) is a barrister in Syduey, New South Wales. Hegha@yracticed at e Cape Toum
Bar, South Africa, where he was appointed a Senior Counsgl (8.8).  Jocobs i= a foun 'f"'f\ Fridtang -
ber of the London Court of International Arbitration (UKIN serves on I[lnlrltll:- of the World
Intellectual Property Organization (WIPO) and is a frNgix the Chartered Institute of Arbitra-
tors. Jocobs has authored six polunees o arbifrodioliNIrRustralio, Comprercial Arbitration Lage
and Practice (dealing with domestic arbitration(ondy Mternationgl Commercial Arbitration o
Australig) and a South African text book on JiE R i Arbitrafio Spukh Africal. This 5 a
revised Dersion of o commientary wiiich appedegd, iri Hhe fanuary 1999 issue of Mealey's Infer-
national Arbitration Report. Cu}l‘_l..lrrgﬁl 999 by Marcus 5. facobs QC. Replics to thiz com-
mentary are welcome].

On 26 March 1998 Giles C{™\ America Diagnostica [nc. v Gradipore Lid' delivered a

judgment which will hav&Ndx reaching consequences for the tuture of international com-
mercial arbitration in#Adskalia. If followed in other Australian courts, and if not sup-
pressed by CommogWwéalth legislation, this decision may tend to frustrate the very pur-

pose of the tmﬁ]_ﬁﬂm_ﬂmm&ﬂ 1989 (Cth) referred to below.

The Iundamﬂﬂﬂ question that arises is whether or not by opting out, parties so to
speak opl N Mthe domestic legislation and in so doing, are pre-..lu-:led from adopting an
arbitrak ;ag‘hm- of their choice such as the LCIA or the ICC.

The, ':-ﬂl‘hmf'““ ealth Parliament passed the International Arbitration Amendment Act
1989 Irth:l (assented to on 15 May 1989) for the purpose of grafting the UNCITRAL

Model Law onto the Arbitration (Foreign Awards and Apreements) Act 19;-] i{_‘th] At
the same time the name of the principal Act was changed to the s i

tion Act 1974 (“the Act”). Under 5.8 of the Act the UNCITRAL Model Law has the force
of law on an opt-out basis

The purpose of the 1989 amendment was to bring Australian international commercial
arbitration legislation into the twenty-first century and to unshackle international com-
mercial arbitration in Australia from the chains of the domestic commerdial arbitration
legislative regime, and to attract international commercial arbitration to the shores of
Australia.
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In discussing Aunstralia’s role for the promoton of commercal international arbitration
in the Pacific, 5ir Laurence Street in his article “Australia’s Internmational Commercial
Arbitration Role in the Pacihic” stated in 1989 at p.14:

“Our nation has the enormous advantage of political and

economic stability and of soundly based, well-established 0
financial and legal capacity. We are not aggressive or ac-

quisitive on the international stage. We present no political Q‘
or military threat. We enjoy the trust and confidence of our O

sister nations in the Pacific, from the super powers down ©

the tiniest of the island states. In short, Australia’s 5:3(1.%’

within the Pacihc places us well to fulfill both the geog @

and substantive role of a reliable honest broker in
.. the flow of commerce within this large region of

it
otid.”

In his paper September 199 "Dispute Resolution in the
Sites and Centres — Australia” at p.2, Sir Laurence said

Region — Practice

"Australia does not have as does Lo history of being
the hub of international comn :ﬂ aring house for the
financial, legal and other concopmtanbOf world trade. Many
of us in Australia hope that @t\ma¥ be our destiny to play
some part on that stage i ific region. We are, how-
ever, thus far unl_'p S0 beginning of a real presence

on that stage.” O
Section 21 of the Act states: 4
If the parts &.ﬂ arbitration agreement have (whether in
the ag in any other document in writing) agreed
,. that a ute that has arisen or may arise between them

s ed otherwise than in accordance with the Model
¢ Model Law does not apply in relation to the settle-
of that dispute.”;

ie. the may opt out of its pmns:uns in which event they are free to choose any
other arhltral J.'I.lIE'S

&
Th: dil‘ﬁru]l:}r which arises from the legislative scheme is that the definition of interna-
tional commercial arbitration is to be found not in the Act, but in Art.1{3}a)-(c) of the
UNCITRAL Model Law itself. Accordingly, where parties opt out of the UNCITRAL
Model Law, they also opt out of the definition contained in Art.1(3) of international
commercial arbitration, with nothing to replace it. It is emphasised that there is no
similar definibion m the Act

This hiatus in the law was pointed out by the Australian Law Reform Commission in
Report No.B0 “Legal risk in international transactions.™

It must be assumed that when the Commonwealth Parliament enacted the 1989 Amend-
ment it was aware of the fact that major international arbitration associations such as
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the LCIA (London Court of International Arbitration) and the ICC (International Coury
of Arbitration) had established a presence in Australia and were competing with vach
other and the Australian Centre for International Commercial Arbitration (ACICA —
Melbourne) for international commercial arbitration business in Australia.

In the second reading speech when the 1959 Amendment was introduced into the Fed-
eral Parliament the Honourable Lionel Bowen, then the Deputy Prime Minigter and At-
torney-General stressed that the new international arbitral regime would I@ on an
"opt out” basis. The Minister continued thus:

“This means it will apply to all international arbitrations @
parties agree, in writing. to exclude its operation” .

Opting out carries with it the difficulties listed below. It s ever submitted, that i
was never the Legislative intent that opting out of the & AL Model Law would
bring with it all of the parochial statutory provisions ol\thddomestic legislation such as
the leave to appeal procedure which most western j ions (but for England which |
has retained it on a very limited basis) have sou roid in international commerdal
arbitrations.

Accordingly an election to opt out of the
in the following difficulties, which natu

AL Model Law under .21 may result
ust be borne in mind by the draftsperson:

i} Definitional Problems C)

As noted above, there wou QTK\ definition of an international comercial arbitration
rt.1{3) of the UNCITRAL Model Law would not apply.

ties who have t to include their own definition of international commercial
arbitration in arbitration rules. This would lead to chaotic litigation and wide-
spread foru ng.

as the definition containg
It could hardly ha:$n\he intention of the Commonwealth Parliament to allow par-

(i) t Problems

If opt out of the UNCITRAL Model Law, they thereby also opt out of Arts.35

a . which deal with the recognition and enforcement of awards. There is therefore

tutory enforcement procedure under the [nternational Arbitration Act 1974 (Cth)

r an international commercial arbitration award in Australia, except for an ICSID award.”

A foreign arbitral award is enforceable under Pt.1 of the Act, which takes up in modi-

fied form the relevant recognition and enforcement procedures under the New York
Convention.

An Australian ICSID award mav be enforced under 5.35(2) of the Act, which reads:

"An award may be enforced in the State Supreme Court of a
State or Territory as if the award had been made in that
State or Territory in accordance with the law of the State or
Territory.”
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For the reasons set out below, it is submitted that the parhes cannot agree on their own
enforcement procedure and so confer jurisdiction on an Australian State or Territory
Supreme Court, by consent.

An arbitral award made in Australia, even between parties with no connection to Aus—
tralia, may not be considered as a foreign arbitral award (see the definition uf

award” mn 5.31) of the Interpational Arbitration Act) under the Mew York
in the

Consequently, the enforcement procedures under that Convention r:l:*n
enforcement of an Australian award in Australia.

Unless the successful claimant in an international commercial @un in Australia
I

not governed by the UNCITRAL Model Law (or the ICS5ID Cu nl moves to have
the award recognised and enforced under common law, ir ave to consider the
following circuitous route to effect enforcement.

Sd in a foreign court, outside

The successful party should obtain a judgment on F
the jurisdiction of the Australian judicial system. asibility of this would depend

on the central provisions of the governing set les, and the vanous conventions
between Australia and the state concerned.

(lif)  Problems Concerning Interim

The opt-in provision found in s. Act, which provides that the enforcement of
interim measures of protection m same as awards under Art.17 of the UNCITRAL
Model Law, would not apphro

(iv)  Status Of Al ules

ITRAL Model Law has the force of law in Australia under 5.16
al rules, whether ad hoc, or institutional, do not enjoy this sta-
; or the arbitration Articles in Chs.ll-VIl of the 1CSID Convention.
(The 1CSID itrtation Rules are not discussed in this section).

As stated above, t
of the Act.

For Recourse

dures under Art.34 for recourse against an award would not apply to non-
L Model Law awards. It is doubtful whether the parties can legally agree on

their own procedure, as this would require the parties, in effect, conferring jurisdiction
on a court by agreeing to their own rules of court.

(vi)  Evidentiary Problems

Curial assistance under ATE27 would not be available for the taking of evidence. The
problems of obtaining evidence when the parties, witnesses and documents are located
in several jurisdictions may be insurmountable without court assistance.

{wil}  Jurisdiction And Curial Assistance

The parties will not have the benefit of the kompetenz-kompetenz provisions found in
Art.16(1)-(3) of the Model Law. These provisions enshrine the Pﬁnﬁple of separability*
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in international commercial arbitrations under the UMCITREAL Maodel Law i Australia,
and will be lost in non-UNCITRAL Model Law arbitrations. They provide that if the
arbitral tribunal so decides, it may eithur rule on its jurisdiction as a preliminary ques-
fion or reserve its decision until it gives an award on the merits.

{viii) Curial Assistance For Appointment Of Members Of Arbitral Tribunal

The parties will not have the benefit of curial assistance under Art.11(3) ur;ﬁﬁ-Ml" “-"-.L
Model Law for the appointment of members of the arbitral tTIbI.II‘I-ﬂL-#ﬂL se cit.,
stances set out in Art.11(3)aj-ic). The consequences of this ml"[‘lt*‘L fhat the Lrl.’rlnI
arbitration agreement mayv fail if no alternative mechanism has 111‘}1.11 aereed on for the
appointment nf a substitute arbitral tribunal. -

One of the most fundamental questions that arises is Hwhﬁ”ﬁr not the opting out by
the parties of the UNCITRAL Model Law triggers the @pﬁ;ﬂtmn of the domestic arbi-
tration legislation (the various commercial arbitratigrigreth of the states and ternitories),
and brln]_.ﬁ with it all of the parochial provisions K!'Jﬁhfu'lrtlﬂ-b to an international com-
mercial arbitration in this day and age may wish \tnf‘vu*l.md

. " an arbitration clause in a distribu-
tion agreement between Ameni:'ln Dlﬂ'fnu;hcaglni: a Connecticut company, and Gradipore
Limited, an Australian company, n?qﬂi"rea Hisputes to be determined by arbitration in
accordance with arbitral rules 1h:l1 "- t"hiiit]‘l:.r non-existent or difficult to identify.

A subsequent agreement benve&ﬁ_&!pamﬁ provided for arbitration under the UNCITRAL
Arbitration Rules (a precugor\td the UNCITRAL Model Law). The arbitrator made
interim awards in favour irf‘&ldupmu American Diagnostica Inc. sought leave to ap-
peal under 5.38 of the }\ct Nt was common ground between the parties that their adop-

tion of the UHC]TR}_H Wrbitration Rules resulted in the ophing out under 5.22 of the !

International Arbifratin Act 1974 (Cth) of the provisions of the UNCITRAL Model Law |

which under ﬁh“gj"’!hr. Act which would otherwise have been the curial law of the
arbitration. [ﬁ‘ﬁnw submitted that the mere fact of the opting out did not trigger the
appitr_at:an;‘f the domestic Arbitration Act, and that therefore 5.38 of the Act (the leave
to app-g‘slrlrh:&*dun_] could not be invoked by American Diagnostica Ine.

W
}*.va_ﬂ of the opinion that the agreement to import the UNCITEAL Arbitration
did not carry with it an agreement that the Commercial Arbitration Act would not

Giles ]. commenced his analvsis with a reference to 5.3(2)(a) as read with s.4(1) of the

Commercial Arbitration Act 1994 (NSW) where an arbitration agreement is defined as
“an agreement in writing to refer present or future disputes to arbitration.”

His Honour held® that provided there was "a sufficient nexus between the Act and New
South Wales, the Act applied.”

His Honour" categorised the submission by Gradipore's counsel that the parochial pro-
visions of the domestic Commercial Arbitration Act should not apply to an international
arbitration clause even though the parties had opted out of the UNCITRAL Model Law
as "a leap of faith rather than a process of reasoning.”
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In dealing with the de-localisation theory Giles "' said:

“The de-localisation theory, and what it means, have been

much debated (see for example the series Paulsson, *Arbi-

tration Unbound: Award Detached from the Law of its Coun-

try of Origin’ (1981) 30 ICLQY 358; Park, "The Lex Loci Arbitri O
and International Commercial Arbitration” (1983) 32 ICLQ

25, Paulsson, "Delocalisation of International Commercial Q~
Arbitration: When and Why it Matters’ (1983) 32 ICLO 5:

But in FIJ'II'I-l.'IFlli." de-localisation “is ondy possible rF the local guies

prerntit it" (Redfern and Hunh'r '

sl Cis “fia ation, 2nd ed, At 90)." O

His Honour'” summed up the submission made on behalf &r ipore:

e

"the consensual nature of the arbitratio ttted 4D and
Gradl]:'lnn_ to agree to exclude the Act\ mu]d otherwise

have applied to the arbitration.”
In rejecting this submission his Honour hcloé
"there must be a limit to ¢ rty's freedom, because their
s

choice of the place of on may carry with it applica-
tion of the arbitratio that place according to its terms

S0 as to govern t duct of the arbitration,™"
Giles |." found that “In pgt le, party autonomy does not mean complete freedom to
exclude a system of J,au. articular elements of a system of law, from the relationship

between the parties.
There can be n hat his Honour's analvs:ﬁ of the law is correct.

Huwwer.@nﬂammta] flaw in the conclusion to which his Honour arrived 15 the

onour to recognise the logical extension of the principles upon which his

failure
Hmn@d ie. the curial law of the arbitration is determined by the municipal law at
:[z$\ the arbitration. [f the municipal law allows the applir:ati-:rn of some other |ex
' at is the end of the enquiry and the curial law at the seat of the arbitration does
not ahd cannot apply. His Honour, as pointed out above acknowledged that when local
rules permitted, de-localisation is possible. The International Arbitration Act 1974 (Cihl
provides for international commercial arbitration and enshrines party autonomy to con-
struct the arbitral agreement as they wish, provided only that there is nothing :Ilega!l or
contrary to public policy. Both Gradipore and American Diagnostica Inc., within the
context of an international Commercial agreement, chose an international set of arbitral
rules to govern their arbitration. [t is unthinkable that the parties intended the domestic
Commercial Arbitration Act to apply with all of its parochial provisions, including the
leave to appeal procedure.

Giles ].’s reliance on English authority does not recognise the concept of arbitral proce-
dures floating in the transnational firmament unconnected with any municipal system
of law is, with respect unhelpful. The English authority on which he relies can have no
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relevance to the principle of party autonomy enshrined in the Interpational Arbitration
Act 1974 (Cth] to choose a curial regime otherwise than the domestic Arbitration Act.
Giles 1.'s reference to English ﬂuthn:-r:t} assumes the absence of legislative intent to al-
low party autonomy where, within the context of an international commercial arbitra-
tion agreement, the parties have opted out of the UNCITRAL Model Law.

The submission above is supported by a judgment of Gillard |. (unreported Sup.
16 October 1998) in Abigroup Contractors Py, Limited v Tronsfield Py, Limitni

IEM i, in which the relevant sub-clause of the arbitration clause ]:I:r{

“{d) the arbitration must be conducted in accordance

the following rules and procedures:

{vi) the Commercial Arbitrabiom Act nF oria
applies to the arbitration except t
it is inconsistent with the prece
of this clause.”

I.' VISIONS

It was submitted that thes sub-clause imported the C al Arbitration Act of Victoria
and constituted an opting out of the UNCITRAL ? Law as contained in a schedule
to the Intermational Arbitration Act 1974 (Cth).

At 19 Gillard ]. noted that the sub-clause Q:L'ml:d with the conduct of the arbitra-
tion and did not exclude 5.7 of the Inter wndl Commercial Arbitration &ct. His Honour
stated: %

“In my opinion, s apply but that is not to say the

procedures set the Commercial Arbitration Act of
Victoria do plv to the conduct of the arbitration.”

that Gillard ]." judgment is more consistent with the spirit
tonal Arbitration Act, which is designed to encourage interna-
ations to come to the shores of Australia. On the contrary if
e prospect that the adoption of any international set of arbitral

parties faced tl1
rules other he UNCITREAL Model Law will cause the Commercial Arbitration Act

[t 15 respectfully sub
and intent of the
tional commerei

to apply discouraged in bringing their international commercial arbitrations to
Austraka provisions in the Commercial Arbitration Acts of the various States and
Terrigqfies for leave to appeal, even on the restricted grounds as provided therein, will

deter parties from conducting their international commercial arbitration dis-
putes in Australia. This is to be regretted and it is sincerely hoped that the position will
be clarified by an appropriate legislative amendment.

ENDNOTES

1. (1998} 44 NSWLR 312

2 Para4.56 at 107
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“Reform proposels

4 .54 The first three of those points are esseptially dependent on the assessment of the
advisory committee of how best to deal with the cross border legal risk faced by Australian
firms, particularly in transactions mvelving Asia Pacific countries. Consideration of

points should be deferred pending that assessment. The fourth point on technic 5
not dependent on that assessment and does not need to be deferred. (The C

understands that the [ntemational Acbitration Act is also to be reviewsed b}'@l oTney-
General’s Department in relation to competition and related issues, and by ouse of

Representatives Standing Committee on Industry, Science and Touns ation to fair
trading.) In summary the particular technical issues raised are

defined in the In-
arbitration rules other

- whether the term Cinternational commercial arbitration’ s
... ternational Arbitration Act to ensure that parties who
than the UNCITRAL Model Law stll have the beneli

At

. whether additional provisions should be incl he [nterpational Arbitration Act
to govern arbitrations where parties have out of the UNCITRAL Model Law
and not made provision for procedural # such as the appointment of a replace-

A ] should set out the grounds on which an
award can be :hﬂ.l.lengud if wgiies have opted out of the UNCITRAL Modal Law.

The Attormeyv-General sh eview, as A matter of priority, the proposal that amendments
should be made to the to clarify the principles applyi ing where
the parties opt out CITRAL Model Law and any related technical issues.”

3 See the definiti oreign award” in 5.3 of the Act insofar as the enforcement of an
. award under t York Convention is concerned
*

4 See ho A Pl i s " A i o 554 FEUFF 240

; in whhch it was he-ild that lhum wWas no Iitlr,il or |:|ul:|l.1c policy reason for par-

oviding for broad judicial review in their arbitration agreement. The question of

g jurisdiction by consent does not appear to have been addressed.
5. 4 o 78 Civ 3263 (SDNY 1979 reversed on other

F Diapulse Corp. (Americal v Carba Lid;
;gruun:l!-, 626 F2d 1108 (2d Cir.1980) in which it was held that the UNCITRAL Convention
did not apply to the case, as an award rendered in New York was n ot a “foreign awand™
within the meaning of the Convention.

6. See Jacobs, Commercial Arbitration. Law and Practice (Law Book Co., Looseleal Service),
Vol.1l para.[5.220].

7. (1998) 34 NSWLR 312.
8. at 328E-F.
9. sk 321F.

10. &t 3230.
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at 324D-F
at 325D-E

At 325E Giles | i arriving at this conclusien cited Upiop of Iodia 8 MeDonoeil Dogeias
Corporation (1993) 2 LLRep 48, Nayiera Amazonica Ceruana 5A v Compagna Internacional
Dy Seguros Dl Pery (1988) 1 LLRep. 116, Bank Mellat v Hellenik: Techniki 54 (1984) 1 OB
291 at 315 per Goff L., Mustll & Boyd Commercial Arbitration 2nd Ed. at 90 and L Bagnel
Twnnel Growp Lid. v Balfour Beatty Construchion Lid. (19921 1 QB 556 at 675

at 328C-D

584 F5upp.240 (SDNY 1934). B
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The Application of the Commercial Avbitration Acts of the various States
and Territories, o an Arbitration with an International Flavour -
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within this Lirge region ol 8
waorldl”
In his paper Seplember,
“[hspute Resolution inl i
Pacifec Region = M 5 sl

Centres = Austrafin 9 Sir
Laurence wn%
".A.u.ll! ail have as does
histiny of being the
ermitional commene, i
nne [or the financial,

[ andl wiher concombant ol
erude. Many ol s in
tradiz hspe thet i may be our

clestiny 1o play some guar on g

stage m the il megion, We e,

haovwever, thiue ar only seeing the

beginning of & wal presenoe on
that stoge,”
Sectan T ol the St sifes

“If the pari 1es o i mrhairngion

pggrecinent hinve (whether i il

agrecInenl oo in vy oilwr

eloscument in writing) agrecd st
wiry dispaite ihak has arisen or may
arise between thom is to e settled
otherwise than m acoorthance with
ther Model Law, the Model Law
chotes nost apply in relation o the
settbemend ed thai |.|.'in.'|:||.||:|;-.",
i, (lve portics dnay egal oul ol jes
prowisions mowloch event they ane
iree 1o chosose iy oilicr set of
arhiiral rules.

The dilficuly which irases lham
the legiskatve scheme is thar the
definition of mrermatiomal
sl b o i o be
fmemel meist im the At Bait i
Ar LEad-(e) of the UNCITRAL

the Lt thit rru'rm- inderiniaaiiil
arbatration issoceigwsns such = the
LETA { Lemshon Couart of
International Arbitration) and the
G [Imernational Court ol
Arbigranon) hod estublished a
presende in Aostrilia and were
enmpeting with each other and the
Apstralian Centre for Internatsorsal
Comnmercial Arbitragson (AGIHEA =
Melbowmae) for international
commercial arbitmmon business in
Australia,

I the second reading speech
when the 1989 Amendmeni was
snntrohuced inger the Federal
Parlmment the Honourabile Ll
Boswen, then the Deguny Prime
Shirasier and Aiiormey-Lacmeval
wireseed thar il miew intermaionml]
airttral reggime wonld apgly v am
“ropet ot basis. The Mindster
comtimaeel thus:

“This miesins i swall igaply boall

mtermational artbrremas unless

pariies agree, i wiling. b

exchide its oporstion.”

Oping out carries with it the
elifficulibes lisied bele [t s however
sinbimdered, i it wis never the
Liegislative mlent Ut aspting it of
hee UNCTTRAL Alodel Daw woslel
b with B all ol the perochaal
statutory provisions of the domesse
legasdition such as the leave o appeal
pru-:r-rlurr. wihich momst wesiern
]uri\diﬂ.inn': i Ewcid o ]:.I'IH‘L'II'HI which
s retined it on o very limied
Frasis) huiwr simngg bk 0o vkl i

1



imternational comimeroil

arhidrtinns.,

Accordingly an clection w opt out
ol the USCTTRAL Mochel Law aniler
5,21 mainy result i the fellowiing
eliffinlties, which I'I.:.IJ‘.I.I!'J"!.' st bae
beane in mind by the drafisperson:

i) Definitional problems

A it almsve, thoere sondd Lie s
dislimaiiasn o an weernmioaal
annimerigd] melsitrason @ the
delimitm contmined m Are. 1059 ol
thie LNCTTRAL Masdiel Daw womild
vl sigupaly.

It ooaled |'L.'.|I'"|'.I.||:|. have e e
inentiom ol ghe Comumsmseslih
Pirlimicns o allow parties sl e
apeed el i include their e
delimitbn of mbernatioaal
compmetcinl arbiomman intheir
arhivracion rubes, This wouabd besd i
chasatic letigurion amd widespreal
Forumi-sloprping.

{11y Enforcement problems

[r|;I|I.I"|iI'_‘"«|-I:I|I| ot of the UNCTTRAL
Mosded Law, they therehy also ot o
o Aorts 46 g 36, whichy dead with
el m113'r:'r|.im|. and enforcement ol
wwands There is therefore no
stattory enforement proceds
umider the Iredermatimand A

1574 (Ceh) for an inte |

e
ralian FESTD mwarel may be

el wemcler 5, 35025 al the Ao,
v |1 Pediglas
@ “An pwarnd moyv be enforced inthe
St !'iupn.-me et il 51 Saii or

Territory as i the awand had been
ek dn Lhatl State or “Teriaoey
acenrekance with tlse L off the
Suite of Terrivon”
For the msasesies set ot below,” 1 is
subimitted that the parties cinnm
g o phatr amen endomce sl
proscechire and so oonfer jursdicrion
on an Aastridian Suie or Tervimnny
Supremie Camirt, by consent.

An wirtairal] award made by
Mzernliz, even beiween paﬂiﬂ wiih
min commecton s Avstrali, oy ned
¢ cumwsiclered] as o Enrrign swrbwiral

k]

INTERHATIOHAL COMMERCIAL ARBITRATION IN AUSTRALLR

awsiit] (see thie elclinitken of “foscign
™ i w380 1) ol the feteramdoomn
Avlirvation Ay unider the New York
Camvention," Consequently, the
chfsicement prodedunes under tha
Captrvemtican dlo oesl assist i ihe
enfurcement ol an Aonstralisn mvamd
in Ausridia.

Limless the spwessiul clitmant in
an intermiorse ssmmencial
artstrations b Avsardia not el ermied
by il UNCTTRAL Model Low for
s FESIEY e ptEme] miames i
Teaive the pwarl oo aned
witfocesd e comme Liw, i
il T gie evsiiibides ohiee l'||FI||-|.n|'iJ||_!|
circuifonas ponale e elloo
enlimveinene

Il siicvesslinl puirty sleonslel ol
.|_|||1|Hll'||:.lll RTTRI LT T R TE lm
womirt, iniksicle 1l jurisdongn ofghe
Aaistialin alicial sysie
fsisibiliny of tlsis win

thie connral prosisidg
grmernang sel shygilts,
Vil s :ml\ﬁl?hu fweeh

i the
Aarstralbia g ] e poiceried,

conoErming interim

b R gurocisbon Fowndd in 5,23 of
i Axt, which provides thas ihe
eilorvemient of inperin measimes ol
prrostesctiven st e ohe saume as
wanrels under Are 17 of the

IS TRAL, Sasdicd Lana, voamelel mist

Apply

{iv] Stateis of alternative rules

A stabiec] alwve, e UNCTTRAL
Sluiler] Damw Deas the Bimrve o Livw im
Mastrndin wnder 1,16 of the Act.
(her arbairal mules, whether ad o,
i fanseiiat boral, ehin not enjoy this
shabinn, cxeejil pariiaps Far 1l
wrbrivrtion Artecles in Chs 110 ol
the WS Comventaon, { The TS
Arhiprngion Bules are nor ciscussed
in ihiks sectioan )

(v} Procedure for recourse

Pl proweclures onder Art.34 for
mecnirse pgaiest an aware world oo
iy o meon-L M EETTRAL Mosdell Law
awards 11 s desibieful whether the
prarties can legally agree on their own
|l|1w1:|:|.1||1:. aiw Elids worialil I.'n;ui'l'l.‘ thie
||:|r|iﬁ. i ellect. |.'|1|1[L11|:||1.|_
pueriselictinn an a oo u-g_-rwlnq tih
thetr anen rudes of imert.

ivi) Evidentinry problems

Cirtal assistanes undler Arp 27 wouilil
neit e availulde [or ihe kg of
eviclence, The proddems of ehaaining
=itlence wlen the [eart 1w, Wit
o] elosmvimients are locieel fn scveral
puereselictions winy be surrnoiitili
withamel eamar assmmie.

{vii Juri i curial assistanee
e guarty itee avve the beaain
ol th deosifectcne-kompsetens

wwtael i At D B3 h wel
Livw, [ Mot prewisioines

e

+ M
e the principle of
rahilisy® i lernational

vl arbiications under il

U MCTTRAL Mosdel Lanw in Awmtralic,
aned will be loat in non-UNCTTEAIL
Mabel Law arbitrations. They
'|1|'r|l.'|d.|.= that ol the arbiteal wilwisal s
dliecidies, it may either fule on il
Jurisdiction @ a preliminary queston
o reservie i decison antl iwghas
an awardd on the meries.

{viii) Carial assistance fer
tivend of members of
artatral tribunal

The purises vl mot bave the benclin
anl rurim] aswimznee woder S 1 ICE
wl the UNCTITRAL Model Law for
thie appramiment of members off
arbitral tribunal n those
Cimumsances set oul in

A1 H3akc). The conseduicives
al this might be that the entioe
arhitratsn agTEEent may Fadl i1
altermntve mechianiam has becn
agreed on for the appeintmen ol &
sutbstitute wribtral tribunal.

Cipie ol the most fundamentl
r_|1||1'|i|1ﬂ1. thit arises s whether o
mcil the npling [RTTL 1.1'!.' the TS il
the USCTTRAL Model Law triggers
the application of the domosti
arbitration legislation (the various
commercial arbimration aces of tls:
states and lerriiories), i |'Il'iII?|;.1"l-
with it all of the parochisl provisioas
which parties o an internationsl
pommmercial arbiration in s day
arw] sige may wish toavoid.

Tui Amrrivam Diagmachar for. o
Crevalipore Liweited " an arbivration
clavse b o diseribunion agreement
between American Diagnostics foc,
o Comnecticuii OO, anid
Ceraclipore | amibtel, an Australian
copany, reived dispates to be
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determinetd by arbitratian in
socordunce with arbitral rules that
were cither non-existent or diflficub
to idenitify.

A subsequent agreement betwern
the parties provided for arbiteation
uinder the UNCITRAL Arhitration
Railes [a precursor to the
UNCITRAL Model Law). The
arbitrator mode interim awards in
fuvoner oof Corpdjpore. American
Diagnosticy Inc. soughi lesve to
appeil under w38 ol the Ao, Tt was
corimeon g beoween the parties
theat their adoption of the
LINCITRAL Arbitration Bukes
resulted im the opting out under 5.22
ool the: Frefermadimannd Arirdrabion A
1974 (Cah) of the provisions of the
UNCITRAL Maodel Law which ander
8,05 of the Act which would
otherwise have been the curtal Lo of
the arbitration. Gradipore submitted
that the mere fact of the opting ou
eligh st lr'mgn' ﬂ'l::'pp]'.;tinn of the
domestic Arbitration Act, and that
therefore «. 38 af il Aot (the leave to
appeil procedure), could not be
invelked by American Diagnosticn
e,

Giiles .7 was of the opinien that the
spreement o impor the UNCTTRAL
Arbivrion Rules did not curry with
it it igreemsent that the Commercal
Arhitration Aot woukl ned apph

Cailes |, comimanced his analysis
wilh o meference vo w302 )a) as
with 5.4( 1) of the Commenrinl

Arbutrmiten Ao M ([N5W) w

. atlbiration agrecment is s
i EreeThenL in il

i *
it o future dis i
arb#ration.”
Flis Hon that prowicled

thare wiks et nexus bepwecn
thar Aot e S b Wales, the

Act ugpih

Flis Hanoor'™ mrgm'.i.lrd the
saalymasanon by Geielipaore’s consel
ihat the parochinl provishons of the
chismestic Comimential Arlitration
Act should not apply vo an
intermational arhbration diuse cen
thawgh the purties had opted out of
et LINCTTRAL Masthel Liver 5“5 leap
oo faith eathier thin o process of
e,

Inn dhesling with the de-lorafsation
Wiy Criles [ saick:

" Ihe de-loculisation theory, and

whiit ft means, have boen much

dihated {see For cxample the

seeries Paulsson, ' Arhitrition
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nothing ilbegal or contrary 1o publc
podicy. Both Gradipore and
American Dagnostica Inc., within
the comtext of an intermatsonal
mn‘ru'u:'rl.'.i:l.] JFEEITH"I'H.. r]'n:lhr @n
imternational sed ol arserml e o
vern Lheir arbatratian. [ s
unthimkable that the parties
intended the domestic Comg
Arbitrution Act to apply sk
F.a.n:u;h'lal ]:rm‘i:lim:. I

Unbound: Award Dismched from
the Law of its Couniry of Origin’
{19E1) 30 MCLC) 358; Park, "The
Lex Lo Arbicr zingd Intermational
Commeril Arhitration” | [985) 12
ICLO 25, Puilsann, “Delocaliminn
of Indermatinrad Commercial
Arbitration: When and Why it
Masters’ { 1985) 32 1CLE 55). Bt
in principle de-localisation i mdy
possitde &ty fovead rrades permat if*

[Redlern and Hunter, Lo wed leave o appeal pro
Prsctive of Inberuimnod o el Ciiles | e velia
Arbilvation, Tnd ed. At 909." puthority does nog
His Honoar'™ summed up the concept ol arh
suhimvissiom miade on behall of Moating i
Gradipore; firema nected with any

“the consenssil nature of the 51 Pilem of Baw i, with
arbiirmann P:ﬂn'i:r.rd AT anad Iulplul. The hn!;".!.h
Cradipore o sgree to exclude the Is ity o whitch he relies can have
At of 1 wonld otherwise have levamce to the principle of party
apphied to the srbatraton,” @ sionomy enshrned in the
I repecting this subimission his Indermadimnd Arisbrabiom Aot 9T (Ceh)
Honour held: to choose a curial regime otherwise
“there must be o limat @ than the domestse Arbitration Act.
F:ﬂr‘l Ireedom, % I I'._'-i]:l.l].'l relerence in [-'.rl.gli.uh
choice of the Ftla:l.- iTmtiom :.l:lhnri:l:r azmmes Lhe jiharnee of
may carry with#i a icmy of the legistative intent to allow party
arbitration it place nutrnony where, within the conest
i TINS & 3% 10 of an mernational commercial
uct of the arbitration agreement, the parties
have opted out of the LUKCTTRAL
wined that “In principle, Model Lanw.
mivey elies nast msean The submission shove b supporied

by @ judgment of Gillard |,

{unreported Sup O, Vie, 16 Ogiober

1088 in Alsgrruh Comtractors P

Limited v Transfield Py, Liveited &

Waryesdii Corporation, in which the

relevant sub-clavise of e misiratin

claume prowicled thn:

“ [k ale srlsiornriog mnis De
vombluctes] i cordsmee with
the feslbomingg rules and
procedures:

{wi ) thee Commervind Avdngration
Act of Vicwsidi applics inihe
arbitration except o the extent 4
i mevmmastind with thae preceding
provastions ol tis oleioe,”

T v saslaimiieecel thian 1lsts sul-cBise

irTrPl.'l'I‘.El:' the Comnsercial

Arbitration Act ol Victoria and

constitued o gpring oan ol thae

LIS CEITRAL Masilel Law s cimannined

it a schedule to e Intermnistional

Arbitration Act 1974 [Cth)

An 15 Gallard ], woated thist ihe suls-
clanise was comoermed with the
comduct of the arlbdistion and did
it exchade ©.7 of the Inderitional
Canmumerciad Arhitratioms Act. His
Hunour stufed:

et freedom o esclude o
vatem ol low, or panticular elemenis
a system al Lo, From the
melngsonship bemween the partees,”

There cam be no doube dei has
Honour's analveas of the biw is
COTTECl,

Hinwewer, the lundumental s in
thee oo lasiostn ionwhich leis ooy
arrived s the Gl by Bis Flonor
o recegmise Uhe logical extension ol
thar Prilu‘ipln uman which bus
Hemour redied e, the curial Loy ol
s artwtration s determame] by the
kel low ar the seist of dhe
arbsentbon. [N the ananicipuil Ew
allenws the application of soee other
tex arbilrd that is the end of dhe
enguiry antd the curial law at the seat
of the arbitmsion does not and
cannod apply. His Honour, as poinned
it abiowve weknioswledged tha when
Incil rules permmiied, de-localisation
is ponsibibe, The Fridermatinasd
Arbidralfon Aot J974 (Cih) provades Tor
imtertatsonal comnmencial arbitatisn
and enshrines party autemamy bo
comstruct the arbitral pgreement as
they wish, prowided enly that ithere is



“In |-|'u|'|iu||_ %7 clinps :ppl:. Laiizi
that & not foesay the procedunes sel
out in the Commercial Artnatration

A ol Wactaria do nt u|'|F|I'.' 1cy 1hiee

condduct ol thie arbitrton,”
lris T et ||u||:. metmmaiieed thad
Ceillaped " el grenent s more
|||||'\-.il-.|1_'.'|| winly il '\1|'||.I it mel i||'!|-I|I
ol thie Tntermmsaenl Arhicrnmon Act,
whisch is designed o encourage
tnteretat il coiniecil
awrbitratiomss to come to e shores ol
Avistrzlin. Chn the coitrany, piorises
il with the pospect tht the
wdoprian ol any intermatonal st of
wrbmiral rules astleer thion tha:
LINCTTRAL Mnded Lanw wall cause
e Caapmmesn! Arsicration Act 6o
i | i |'| ik .|:\. b ilisi |||'.I'.|lrl||'| {im
birissgiange e imericitionl
ol arisivrations o Austrilia
| T [ICFARINES L thie Comimaeroil
Arhinnition At ol the viriasis Soires
anil Territeries [or leave o appeal,
eyl orl ||||_' sl I_|_'|i Hlll| ||.||-. HLY
privvaded thercin, will probalily dee
Jaair |i¢_'h livieia & ||:|-'|.|. g ||||_'||
snperisarva il commercial arbitmnon
disputes i Avistielia, This is o be
regreiiedd pnd i i sincerely hoped
h Al 1||.-|' |:|||-.1| il Hi ||| |||_' i |.|.| II-||_II ||-|
angprspeiiie legislative

nive N e
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[RIEITEIL BIE B atied meliienl By, nmil by

i Hanises ol R prese girives

Ristliastrs

Seremee anel Tourivm in relagion 1
[air erachog ) In sumeniry the
partiolar technical issses raised are
o whisthes the term Taermarioal

iitiial arbiiraion’ slwidd b
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the parvics ope s of Pl SETTHRA]
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DOCUMENT IVAUSTRALIA2.c 5

COMMERCIAL ARBITRATION ACT 1984 No. 160

3 An Act to make provision with respect to the arbitration of cenan disputes
and 10 repeal the Arbitration Act 1902 and the Arbatranon (Foreign
Awards and Agreemenis) Act 1973, and for other purposes.,

FART 1—PRELIMINARY

Short title

1. This Act may be cited as the Commercial Arbitration Act 1984

Commencement

2. (1) Sectnions | and 2 shall commence on the date of assent to thid
ACTL

.' (Z2) Except as provided by subsection (1), this Act shall commégoe en
such day as may be appointed by the Governor in respect thepeSamd as
may be notified by proclamation published in the Gazette

Repeal, transitional and application provisions

3. (1) The Acis mentioned in Schedule | are repEaldd (o the extent 1o
which they are in that Schedule expressed 1o be repsaled!

(2) Subject to subsection (3)

(3} thas Act applics to an arbitraten, agreement (whether made
before or after the commencément of this Act) and 1o an
arbitration under such an ggréement; and

(b) a reference in an arbsgation agreement o the Arbitration Act
1902, or a provigion of that Act, shall be construed as a
reference 1o this<A8L o 1o the corresponding provision (if any)
of this Act.

. (3) Where an arhitmtioh was commenced before the commencement

of this Act, the law,govemning the arbitration and the arbitration agreement
shall be that whithlwould have been applicable if this Act had not been
enacted.

(4) Sphbject¥o this section, this Act shall apply to arbitrations provided
for in amy geher Act as if:

' (8) the other Act were an arbitration agreement;

(b} the arbitration were pursuant 1o an arbitration agreement; and




10 INTERNATIONAL COMMERCIAL ARBITRATION

method for filling the vacancy, the vacancy should be filled by
the Court,

the Court may, on the application of 2 party to the arbitdition agreement,
make an appointment to [l the vacancy

Power of the Court where arbitrator or umpire is removed

11. (1) Where an arbitrator or umpige_is, removed by the Court, the
Court may, on the application of a party-4gthe arbitration agreement:

{a) appoint a person as arbifbacor umpire in place of the person
removed; or

(b) subject 10 subscclipm=fil), order that the arbetration agreement
shall cease 1o fiave effect with respect o the dispute 1o which
the arbitration refats.

{2) Subsection {IN(b} does not apply unless all the parties to the
arbitration agrepmend are domiciled or ordinanly resident in Australia at
the time the arbitration agreement is entered into,

(3) Subsectipn (2) does not apply to an arbiration agreement that is
treated aslan drbitration agreement for the purposes of this Act by virtue
only d0he.operation of section 3 (4) (a)

L\ppointment of uompire

12. (1) Unless otheraise agreed in writing by the parties to the
arbitration agreement, where an arbitration agreement provides for the
appointment of an even number of arbitrators, the arbitrators may appoint
an umpire at any nme after they are themselves appoinied and shall do so
forthwath if they fail to determine a matter arising for determination.

{2) An umpire appointed in relation to an arbitration is not requaired 1o
sit with the arbitrators while the arbitrators are conducting proceedings
under the arbitrufion aprecment.

Position of person appointed by the Court ete.

13. An arbitrator or umpire appointed pursuant to a power conferred
by this Part shall be deemed to have been appointed pursuant to the
provisions of the arbitration agreement
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(6) The Supreme Court may make any leave which it grants under
subsection (4) (b) subject to the applicant complyving with any conditions i
considers appropriate.

(7} Where the award of an arbitrator or umpire is varied on an appeal
under subsection (2), the award as varied shall have effect (except for the
purposes of this section) as if it were the award of the arbitrator or umpire

Determination of preliminary point of law by Supreme Court

39. (1) Subject to subsection (2) and section 44, on an application to
the Supreme Court made by any of the parties to an arbitration agreement

(a) with the consenl of an arbuirator who has eniered on the
reference or, if an umpire has entered on the reference, with the
consent of the umpire; or

(b} with the consent of all the other panies.,

qLL- Supreme Court shall have jurisdiction 10 determine any question of law
arising in the course of the arbitration.

{(2) The Supreme Court shall not entertmin an applicalidn umder
subszection (1){a) with respect to any question of law unlegst \s Eatisfied
thiat:

{a) the determination of the application mighf preduce substantial
SAVINES tn cosls o the parties; and

(b) the question of law is one in resped ofwhich leave to appeal
would be likely to be granted ungdergettion 38 (4) (b).

Exclusion agreements affecting rights undeér sections 3% and 39
40. (1) Subject to this section and'section 41:

(a) the Supreme Court $hall not, under section 38 (4) (b), grant
leave 1o appeal with sgspect 1o a question of law ansing out of
an award: and

.' (b) no applicatien May be made under sectiom 39 (1) (a) with
respecllo'e question of law,

if there is in forge sy agreement n wnling (in this sechion and section 41
referred to a5\ “exclusion agreement™) between the parties 1o the
arhitration agreement which excludes the nght of appeal under section 38
{2) in sclafion to the award or, in a case falling within paragraph (b). in
relation t0~an award to which the determimation of the question of law i1s
material.

(2) An exclusion agreement may be expressed so as 1o relate 1o a
particular award, to awards under a particular arbitration agreement or 1o

“Hhiile
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any other description of awards, whether arising.obg ol the same arbitration
ilg!'l:l:ml:ﬂl or nol

{3) An agreement may be an exclusiomagreement for the purposes of
this section whether it is entered into before or afier the commencement of
this Act and whether or not it forms gart of an arbitration agreement.

(4) Except as provided by suhsection (1), sections 38 and 39 shall have
effect notwithstanding anythin®in 3ny agreement purporting:

{a) to prohibit or péspnit access to the Supreme Court; or
{b) to restrictthe yuritdiction of the Supreme Coun.

(5) An exclogresibagreement shall be of no effect in relation to an
award made o, on dquestion of law ansing in the course of, an arbitration
being an arbsimation under any other Act.

(6) Anmexclusion agreement shall be of no effect in relation o an
award mate-on, or a question of law arising in the course of, an arbitration
undir/an arbitration agreement which is a domestic arbitration agreement
umibess the exclusion agreement 15 entered into afier the commencement of
the arbitration in which the award is made or, as the case required, in
which the question of law anses.

(7} In this section, "domestic arbitration agreement™ means an
arbitration agreement which does not provide, expressly or by implication,
for arbitration in a country other than Australia and 10 which neither:

(a) an individual who is a national of, or habitually resident in, any
country other than Australia; nor

(b} a body corporate which is incorporated im, or whose central
management and control is exercised in, any country other than
Australia,

is a party at the time the arbitration agreement is entered mto.

Exclusion agreements not to apply in certain cases

41. (1) Subject to subsection (3), if an award or a question of law
arising in the course of an arbitration relates, in whole or in pan, to:

(a) a question or claim falling within the Admiralty junisdiction of
the Supreme Court;

(b) a dispute arising out of a contract of insurance; or
(c) a dispute arising out of a commodity contract,

an exclusion agreement shall have no effect in relanon to the award or
question unless either:
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may make an order staying the proceedings and may further give such
di_;'éj:ti_ﬂ]"lﬂ with respect 1o the future conduct of the arbitration as it thinks
fiL

{2) An application under subsection (1) shall not, except with the leave
of the court in which the proceedings have been commenced, be made
after the applicant has delivered pleadings or taken any other step in the
proceedings other than the entry of an appearance.

(3) Notwithstanding any rule of law to the contrary, a party 10 an
arbitration agreement shall not be entitled 10 recover damages in any cour
from another party 0 the agreement by reason that other party takes

oceedings in & courl in respect of the matter agreed o be referred 1o
arbitration by the arbitration agreement.

Interpleader

54. Where relicf by way of interpleader i1s granted in any court and it
appears o that courl that the claims in question are matiers o which an
arbitration agreement (to which the claimants are parties) applies, the court
may, unless it is satisfied that there is sufficient reason why the maners
should not be referred to arbatmation 1n accordance with the agreement,
make an order directing the issue between the claimanis 1o be determined

accordance with the agreemen.

Effect of Scott v. Avery clauses

55. (1) Where it 15 provided (whether in an arbitration agaesment or
some other agreement, whether oral or written) that arbitratigfrapan award
pursuant to arbitration proceedings or the happening of semd& other event
in or in relation to arbitration 15 & condition precedent™to the bringing or
maintenance of legal proceedings in respect of a maties orthe establishing
of a defence to legal proceedings browght in refpedt of a matter, that
provision, notwithstanding that the condition contained in it has not been
satisfied:

{a) shall not operate to prevent:
{1) legal proceedings being broughi-or maintained in respect of that

matter, or

{n) a defence being/estabished to legal proceedings brought in
' respect of that matep? and

(b) shall, whege ndarbitration agreement relating to that matter is
subsistifipDetéeen the parties to the provision, be construed as
an agweeent 10 refer that matter to arbatration.
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{2) Subsection (1) does not apply to an arbitratiorrafveement unless all
the parties to the agreement are domiciled or “erdimarily resident in
Australia at the time the arbitration agreement isfentéreéd into.

(3) Subsection (2) does not apply to afN\arbifration agreement that is
treated as an arbitration agreement for the\porposes of this Act by virtue
only of the operation of section 3 (4) (af.

PART 7

5“_59 o & e i o i N

PART E—MISCELLANEOQUS

service of notices

6. Whete under this Act a notice 15 required or permitted (o be served
on any person,the notce may be served in or out of New South Wales:

(. Dy delivering it personally 10 the person to be served;

(6) by leaving it ar the usual or last known place of residence or
business of the person o be served with a person apparently
over the age of 16 yvears and apparently residing thereat or (in
the case of a place of business) apparently in charge of or
employed at that place;

ic} by sending it by post addressed to the person (o be served at the
usual or last known place of residence or business of that
person; or

(d) by serving il in such other manner as the Count may, on
application made to it in that behalf, direct.

hl. “ L] = = W F =

supreme Court rules

62. (1) Rules of court may be made under Supreme Court Act 1970 for
carrying the purposes of this Act into effect and, in particular, for or with
n'.‘.'-!rﬂﬂ L

(a} applications to the Supreme Court under this Act and the costs
of such applications;

(b) the payment or bringing of money into and owt of the Supreme
Court in satisfaction of claims to which arbitration agreements
apply and the investment of such moncy;
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