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Arbitratiull - Appeals - Erdusiufl of - Exclusio1l (lKrt.'em~lIr!i - 'I 
Reqll iremellfs - Agrulllt!1If rlull CH\'ard be fi lial llml binding - Nm 
sufficient - Commercial Arbitratio1l Act 198-1. 5S lS( 2). J9( I )( cl). -10. 

Arbitration - Commercial arbitration legisiClliolJ - Applicllfioll to illlu­
IIarinnal C1 .~rumt!"'s - What parry domiciled ill Com't'mlcm country -
Agreemeflf not outside ambit of (oell/ Sfllwre - Propositi"" rllU! 
;"temarinnal arbirrafUm bt!yolld fellch of local sumue IIot t11aimai"llble - C 
Ne\\' York COll w!m ;r)fl 011 the Rl'Cogniriotl tllld En/u fcemelll of Foreig" 
ArbilraJ Awards J958 - Commerrill! Arbitration Aft /98.J . 

Pr;\,utt.' IlIIenlClliol/ ,,/ Lau' - COII/ lllerciai "fiJi/rations - Choice of /(1\1 ' -

Where parry domidled i" Cml\'emicm cOllI/ try - Agreemel/t "Of o//tside 
ambit of local S((Itllft! - Propositio" Ilull illler1lcuimwlarbilrlllio" beyond 
reach of lo('al SlmUle 1/01 mail/willable - New York CO/n'el1liml Oil the 
Recognition all(f Ellforanl('''' of Fort!iJ:1I Arbitral AII'ards 1958 _ 0 
Cummercial Arbitrllliol/ An If.)B.J. 

P,;mte Imen/milUml Lml' - Commaciul arbirrmiolls - Choke of !clll ' -

Where (.'/WS£'I/ lex arbirri diffen!tll from law of pillet.' of "rbitTel/ioll -
Compfllsnry local procedural mft·s nOf {() bt' set cuide by {Ig reelll£"" -
Right of aPPt!(llllJ compulsory local mle - CummercllIl Arbirralum Act 
/98./. 

Sc..:tlun ~O of Ihc C u"I/I/t'nwl "\rburtlwlII Act IIJ~~ pn}\ I\k .. : 
" ..10.11 ) Sun)":Io:t tu Ihl\ ~I.:llon Jnd ,..:t:tlun J I -

I.J) th..: Supn:mc Cuurt ~holl not. undcr "clo:unn J~I J H n ), ~r:1n1 lcJ\\! In 
,tPPI.'.1l vollh rCllpc(.'t 10 :I 4ue: .. unn Ilf IJ~ .In .. mg OUI 01 In .Jv.:lrJ . 
• nJ 

Ibl no JPplt":JtHln mJY be: mau..: unucr ,Cl·tHln JYllu.u ~ I th rc"pc(.'t til 
.I 4uc .. tlOn nl I.I~ : 

If the rc t .. In fo rce.Jn :.lgrccmcnt In Wrllln~ lin Ih,,, ~clo: llOn .Inu :.e:lo:llun ..1 1 
rcrcrrcu to :Ill :In ·C .... dUlll0n :lgrccnle:nt") bctwce:n the p.Jrtle:~ lu th..: Jrbltrotlon 
:Jgrce:mcnt .... hu:h c:u:!uue:s thc nght uf apPc;J! unl.kr "cIo:tmn .HSll) In rclJuun 
to the .I .... aru or. In .Il.:a~c (ailing .... lIhln par:lg.roph (bl. In td.ltlun to In .I~artJ 
10 ""hu:h the dctcrmlnJ\mn of the Llue:~IUln of I.lW 1)00 mJlCrl.ll. " 

Hdd . t I) An :lgrccmcnl th.J1 .In JW;JrJ ~hJII b..: finJI JnJ binding. " lIh In 
unJe: rtak,ng: to I.::lrry out the: :.l~ard ~llhoUI ddJY , fJlh ..,hurt of an J~rccm..:nt 

purllu.Jm 10 :. ..10 of the Cmmnr'r("lClI ArbllrclllfHI A t't IIJ~~ c'(duJlng the right of 
.Ippc.ll undcr s JXt l l ul lhe: '-\\.'1. (BJO·E, 

{Pcr Glk.., CJ ( o mm 0 1 It ~ oukl b..: ", .. e, Jlthough nm 'tnt:\I~ nc(.·c .... ary . to 
ir:.lme .to c .'(du\ltln .Jgrce:me:nt My 'pe:CltiC rcrcre:n..:c to thc right 01 Jrpe::.t! uno..:r 
~ ~Xll) uf th..: .-\(..\ :.lndlor .In applll':luun (ur J..:te: rmlnallun 01 J 4u":~\lOn of 1.1'''' 
under, JIJI I j!.11 1.\3]( I 

Ht'ltl jurtllt:!r 11 1 The:re I .. nuthlng In Ih..: term, of the: COlllmacwl ArblfrufUJII 
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"'" "'S\\ Lit J I ~ I \ \IERI(.' \;"oj 0 1 \( ;~OSTICA v (;R.\I>IPO ft E L TO 313 

,·kr I~X" 10 c'(duJI! fmm Il~ :lppl1(';lUlln :lrbltr:ll1on :Ig.rccml!nt s :l PJny to "hu:h 
\\as, \\hen ur :liter the :Ig:n:cment \\'as m:loc. o'->mlt.:lkd or orthnanl y rC~Hknt In:J 
C'->n\t!'ntlon t.:uuntry {th.u I~, :J Contr:h.:ltn,!; SI:I\I.: \\lIhlO [he Itle.tmng 01 the Nell' 
Yurk COIII'I'II/WII (III lilt! Rt'(,U.'(1I1111111 alld £'1I/or('('l/It'/I( IIf Fort!I ,~" Arhurlll Allards 
19581. 0J2F) 

I~) The proposition lh:u the CIJIIIII/arml Arhurtlfum ,-\ ct 19R" ooes nOt apply to 

:10 Intemalh)nal JrbnralLon IS nO! maintainable . () 1JF) 
HI'IJ (l/,w: (-' ) P:lnles 10 I n inlcm~ll lO nal commercial arbnr':lIlOn may L'hoose a 

kc. arbltn Ipn)(:eJur:J1 law governmg thc com.luc.:t 01 Ihe J rbnrallon) lhfferent from 
(he law of the plJt.:e thcy t.:hoose fur holding the :1rbilrallon, But lIO l:1 r :loS thc toc!)1 
procedural rules cumpulsonly apply :lOd are Int.:onslstent with the chosen lex 
Jrhlln, they C:lnnnt be put ':blde by :logreemcnt th:Jt they do not Jpply, (J 25E) 

(5) Thus the :lppiic!)1I0n of thc Ctlllllt/acial Arbitratio/l An 198-'. so fJr as It 

pro\'ItJcs for k:l\c 10 appeal. :lo compuhory local rule, c:Jnnot ~ pUI :J:'II,k by 
agreement that the: ACI v. III not apply 10 the arbllratlon :11 all. (315 F) 

Cllallllt'i Tm",d Gmll" Ltd \' Balfour Bj·at", COllstrucrw/l Ltd r 19911 I QS 656 
and UI/joll of /m/tel \' l~kDmllldl DOII.ftlllS Corpuratltm rl9tJ31 :2 Lloyd's Rep 48. 
applied, 

Notc' : 
A Digest (Jrd cdl - ARB ITRATION P I, I~II , IJOI, 1)~ , 51 : PR IVATE 

I:-;TERNATIONAL LAW 1631,[901 

C,\ SES CITED 

The fullo " ',"£- cases arc CIICO in the judgme:nt : 

Arah Alrlccm 1:·11t!r,ff.Y Corp(If(ltltJtl Ltd \' Vlh'prOtlllk/j'" NC't/ j'rlr",d BV 
[198)12 Lloyd 's Rep .,~ 

B(llIk Md/m \' Ht:llilllk, TC'I:/lmld SA i IY8.t11 OB 2tJl 
Black Cid\\'j(}fl ItIlt!mlllltJIwl Ltd \' PlIl"en,'akt! \r"ftlllO/-A j('hajf"lIhllrg AC 

[19811 ~ Lloyd', Rop.w6 
C/ullllld TIllIlIt'I Cmll" LId \' Bllijimr Bt!1II0 Cunsmlt'tw" Ltcl (199211 QB 656 111< 
C"mll/tll/vl' Af'ros,'n',,'t!j I"" I ' Arab Rt'(lubl,,' vll:.'.r.:,1'1H Y3\) F Supp Y07 ( 19961 
CorfU'r L' C & C N~It's Pry LJd t Veloh:lm J, 18 Apnl ItJ89, unrcpone:d ) 
CSR Llcll' c,,<//{/ AIU'/rtllw Ltel { 19(7) I ~~ CLR ~"5 
DOre/1I Cmlstr/K!W/I Pty Ltd I ' Hr'(lflh Admlll/strmwlI CorrurclfUJII 0/ Nt"" Sowh \rlllt!J 

(Rolf!! J , 1" Augu~t 1t)9.t, unreptlnC'tJ) 
Hi·Ft!rt Pt\' Ltd \' KIII~ulI/l! Mari tlm/' Carrh'f.r Itl l' l 11JlJ6) 71 FeR I T2. 
H timflr/rm dO,,·, CCIU 1'I1' /n'tHlimarton J Re\ Arh 199-' , J ~7 ""''' 

'>b j(II1Ir'J ,\IIfI(!f Lt( P"rtl/t'rs Ltd \' WI"IIlOrth Strt!('{ 1:'SIl//j's 1.\/cmchr'j/t'rI Ltd 
II ~7111 AC 5X.l 

l\Jftlnn(' COlltracwrs 11/1' \' SIIt'1I Pt,trult!wlI V('I ·t!I/lI'lIIt'1I1 Co oJ ,Vl flt'r/ll Ltd 
[1~X. 12 Lluyd', Rop 77 

AkKwfI , RW ,Htlh'r &- CO I~A) Pn Ltd IIIJI.J I J 17J. C LR I 

IVcuolt \' \rtl/~t'r ,Cuurt ()f Appc.tl. 16 ~1:1y 19'1-', unn:purtl!J I 
t/Nm It'ra AJII(l:'OIlU '(1 Pt!/'rUIIW SA \' COlllptUlW 11I1t'OWt'IOIW/ dt' St'l(lIrtJ.\· dt'i PI'n, 

11<J~XI I LltI),l.r, R..:p 116 
OC(,W/lt' S/I" Llllt' Spt,t'wl SI"I'"ml( Co lilt' \ Fm I I'JXX, 165 CLR ItJ7 PI"''',, .. \ J:.'\rt' (IR70) 6 OB I 
Promenade /", t'jtlllt'litJ PI' Lltl,' Slart' 0/ ,Vt' I\ Small Walt'l I 11j() II ~6 ;..iSWLR 203 
Rt'SOft ClJlJdflHUI//W/IS IlI l ', Rt! i I Y'J51 I Qd R Jl)f, 
Sanlt!lIt I ASL /)t!I 'e/fJpmt'IItJ LId I 197-' I 131 CLR I)j.t 
Stt'\'t'I/J ,' H,-ut/ III)\J) I 17fl CLR J ~\ 

Tllrt't! \. 'allt'q Willa ('WI/III II/('t' 1'!Jllllflt' & Parml'n I IYYO, 51 BLR .t~ 
L'flUItl St~llmlJ"fI Co of AU.fIf'(I/W 1)/\ Ltt! I Klllt! r 19KX, I hI) CLR I 
L'""m Of IIlIJw I ,\1cUlllllldl f)oU,<flll CorlllJratum 119Y31 ~ LlCJ~d ... Rep-'X 
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314 SI.:P'U;:\U: COURT I! 1998 ) 

V()llr \' J'umftlra Flollr Aft/Is Pl\' Ltd (1IJlJOI 171 CLR 538 A ;\ 
~rJ" ft' Ctlllstrm.:lItIflS 'I'in PlY LtJ~' Mlluml ( 1988) 57 NTR 8 

ApPUC. ... TION 
This W;lS :.10 applic:Hion fm h:avc to appeal to thl.! Supreme Coun under s 38 

of the Commercial Arbitratio" Act 198"'. 

8 W Rayment QC and C J Nel!. for the plaintiff. 

1\.15 j(/cob.'f QC and S Jacobs. for thc ddcndant. 

e llr wh' I' /lff 

G ILES CJ Comm D. American Diagnostic:l In..: and Gradipor..: Lid 
(Gradiporc) arc parties to an arbllr:ltion. The arbitrator published an intaim 
award on 20 November 1997. Americ;]" Diagnostica applied for leave to appeal 
on questions of law arising out of the aW:J.rd pursu:lnl (Q S 38 of the COlf/nlt're;al 
Arbitration 04 ('1 1984 (the Act) , Gradipurc opposed the grant o f kave. on 
grounds going to thc Court 's jurisdiction IU cntertain thc 3pplic ~lIion as well :lS 
on the merits of thc application. These reasons arc conccrned with the 
~ppJicatnln for k:lv,,: to appc31. 

The rererral to a rbitrat ion: 

Gradiptlrc dcvdoped a reagent fur dl.!lCctlng. the pr..:scncc in blood of lupus 
antic(l3gul.:mts. ~nllbodi..:s thl.! prese nce of which IS i.b soc iated with a numhcr of 
disordl.!rs . It wa:-. known :1:-. Lupo-T,,:sL By a d i~ tnhullon agrcl.!m..:nt dated 
'27 June 1\)\)1 Gradlporc appointed Amencan Diagnostic;} a world-wide non­
e~du!'> l \ e dis tributor of Lupo-Test .lOd any modili ..:d or lin proved ve rS l on ~ 

thereLlf fo r a perloJ of t.!ig hlL.!Cn months. The d istrihullon agreement induded :m 
arhmatlLm dau:-...: :lOd a chOIee of law clause : 

"1 X. SE1TLE~I ENT OF DISPUTES 
In thc e~be o r :my contwversy. e lalm or dlsrute ariSing out o f or 
rd~h.:d to this Agrl.!emen[ or the breach thcrcuf the rartles :-.hall meet 
and exe rt th..:ir hesl clTo[1s to resolve th..: JI~PUh! , Fai ling :-.ueh 
Jgrecmcnt v. ithin seven (7) days of th..: fi r:-.t meeting C;Jlkd I'm ~u(h 
rurp{)~e [he p~rtles 3hall settle [he L11:-'PUh.: by refernng the matter [ 0 

o.rhm:'HILJO. pur~ uan[ to [he ruk~ uf the AUMr~lian Amcm.:an 
Arbmallon AgrccmL.!nt In effec t o. t that IIml.! or d' thl.!rL.! shall be no 
such Ag reement in L.!ITect thc n in 3ccordancl.! with the Arb it rat ion Aet 
current 10 New Suuth Wales. Australia at the lInlt! uf such dlspu(L.! . 
Such mecllng3 afores.;lld and arb itration .... 111 t:J.kc placc In S)uncy. 
Au:.ar:lII a. 

I~ . APPLICAB LE LAW 
This Agrecment shall ~ d..:..:med to h:lvl! he..:n mad..: to the St.;lte of 
~c .... South Wale"! .;lnd the c.:onstrUl.:llon. \ alldlty and performance of 
Ih l"! Agrccmcnl sh.;lll he govcrn..:d In all respects hy the 1Jv. for the 
lime h":lOg 10 fon:e In the Stall.! of Sew Suuth Walc). AU~lraha." 

A... hlUnJ h~ the ~rbltralur (GJrry Dtlv. nc) A~ 1. QC J. the lil!llnhutlUn 
agreemcnt ran for ~ little lunger than elght!'!cn months but c'(pl rec.J un 16 ~I.u( h 
I~Y3 . Dunng 113 currcm.:y American DIJgno~tlcJ Jc\dopcJ It... ow n reagent and 
a:-''I Ik.: IJted pnx..luch. FollOWing the expiry Il l' thc ul:-.tnhullon agreement 
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D 

E I . 

F I· 

.u:O;S\\LRJIZI \\ IEK 

Amcrican Di:lgnos 
aPPOinted Ccnlerd 
products. The pmdL 

On '27 Septcmtw 
Unitt!d St:ltcs Distrl 
and trade dress infr 
Gradipon:: as a dcfl 
Amcrkan Di:lgnosl 
distribution :lgrccml 

Ct!ntcrchem and 
n:l iancc on the :ir 
Diagnoslka con ten, 
claims fell wi th in tJ 
:trust! out of or rela 
hound by the arb ltr: 
I US) the District ( 
at.:cordancc with th, 
19~6. Judge Chin 
Dia2:nostica and Gr 
daims agai nst Ct: 
proceedings on tht.: 
.IIJminlstrative pro...:, 
tllherWISC tl.!nnin:lh.' 
reactivated. tht.: pw. 
was not :lvail;Jblc n: 

Dispute over rul 

Thcre wa~ nothil 
:\u~ lratian Am..:n..:~ 

arpree iatcd >It the I 
\\ nlle n S Ubll1l ~!I l lJ n ' 

thl.!: lks..:nptlllO. hUI 
\~erc nOI - how [r 
~ee .) In ae ...:ordan..: 
.lrhmation wa~ tL) t 
current In e .... Sou 

The re wcre nun .... 
Gradipurc . nol all \ 
terms or by l:ognJit 
rulcs of proccdure 
l.:'(chan2cs were ~. 

arhi lr:ll~r l:lIn .. h,kr 
InJunctivc rellcf WI 

tha t thl:, pm\,:"cdurc 
the arbitr:.lllOn the I 

"\3"!OCI:llIun . unJer 
tl ml.! at v.h lch .~ 11 

r~lanng w GraJlr 
ArhirrwwI/ Ril les . \ 
gt.:ncrally rel.:ognl'''': 
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: oun unut.!r s 38 

Cllr ml\' I'II/t 

GraJlport.! Ltd 
sh ... ·J In intt.!rim 
r k .l\'t! Itl appcJI 
tht.! Commerc;,,' 
nt tl f It!Jve. on 
::lIl l1 n J S well JS 

t!rnl.·d with tht.! 

j hl\)lld or lupus 
l ilh a numoer of 
,gn.: ::mt.!nl datcd 
vOrld-wH.lt.! non­
rm 1\ I.!d vc r'iions 
It.!nl indudcd :10 

n ' J:lg tlut or ur 
.trtJ,:, ... hall 11lt.!t!t 
.: . F.llilng su,h 
~.I . h.:J 1\l r :-, uL:h 

19 ~ h t.! l11:ltter 10 
tlI, II1 ArncrlL:an 
Ll.!rl. , h~1I he no 
,\ ! ortralinn AL't 
>1' , ul,:h c.JISPUIC, 
I<.IL'I.: In Sydnt.!y. 

in the Slate of 
pt.! rft1rmant:e of 
th l' bv. fur the 
At. , tr~IJa .·· 

lht.! J I,t rlhUlJon 
' " on I n ~Iarch 
1\\ n rt.! :l ~ t!nl anJ 
.hll\ ag: rccment 
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""' :'IISWlR n!1 ,\ \1[K1C,\ .~ DI ,\C!'oOSTICA w CR,\ OIPO RE LTD IGiin CJ Comm U, liS 

AmcricJn DiJgnostll.:J began to sdl its own products. while Gradlporc 
.:lppuint"J Cenlt!rL:hl!tn [n f..: lCenlerchem) as dis lr ihulUr uf the Grauipore 
products. The prodUl:IS ~umpl.! tt!t.J in tht! United St:ltes market. 

On 27 St!ptembcr I \)9~ . Amerit:an Diagnos ti t:a bt!gan procet!dings in the 
Unih:d StJ te: s Distril:l Court SI.JUtht!rn Distrkl of Ne:w York allt!ging tradt! mark 
and trade dress infringt!J1lent against Ct!nlt!rL'hem. and on 2 June: 1995 it added 
Grndipore as J d..: f..: ndant. Cc!nt..:rt:ht!m and Gradipore counter-daimed Jgainst 
Amaican Diagnostica allt!ging trade mark infringeme:nt and brca,h of th..: 
distribution agreement. 

Centcrt:h\!!n and Gr;tdiporc moved to stay the District Court proceedi ngs in 
rdiant:e! on the arhi tration dause in the dis tribution agret!ment. American 
Diagnostica contcndt!d that none of its t:lJims and only two of the t:ounter­
clJims I'dl wi thin thl! arbi tration t:lJuse. but it was held that the entire dispu te 
arose out of or rel:ltl.!d to Ih e! di stribution agreement. Centt!rchcm agrct!d to be 
buund by the arbitration . By s 206 of the Federal Arbitration Act 19889 USC 
(US) the District Court was empowered to di rect that arbi tration be held in 
accordant:t: with the Jgrt!emenl in the arbitration clause, and on 15 February 
1996. Judge Chin orde red arbit ration of all claims between AmericJn 
Diagnustit:a and Gradipurt! and st:lyed the litigation of American Diagnoslica 's 
daims agains t CCnlercht!Ol pt!nd ing arbitration, His Honour plaL'cd the 
prot:ct!dings on the! suspl.!nsc docket pending the outt:o ml! of the Jrbilration. an 
:.1dminislr;;\tive proct!uurt! wht!reby proceedings which could nt!ithcr be.: tried nor 
nthe:rwist! tc!rminalt!u did not L' ount in stJti stit:s upon the disposal of cascs. If 
reaf..:tiv:lteu, thl! prut:eedings would be: res tored II) ludge: Chin's dUL'kt! 1 or if h..: 
was not J\'ailablt! rt!assignt!d by lot tu Iht! dot:ket of ~notht!r judge . 

Dispute over rules of procedure : 

There was nothing in dfe:l.:t answering the de:st:ript jon of the: rules of the 
Australian Aml.!rit:an Arbitration Agreement. and I inft!r that the parties so 
appref..:iate:d at the lime: although tht!rc WJS nu direc.:t \!\' idencl.! thereof. (In il s 
written !oI ubmissinns Grauiporc Jsscrtt!d thJt tht!rc we:re some rul\!s Jnswaing 
thl! de!:-.cription. hut in oral submissions it at:knov.lt!dgcd, t:orrl.!f..:tl y. that Iht!n: 
we:r\! not - how the onglOal ~uhmiss iun c{)ultJ ha\ e! hee:n made IS not e!a:-. y to 
sec. ) In at:c.:onJam:e: v.lth tht! arburaliun t: bus~ . Ih~rcfore: , Iht! rde:rr:11 10 

arhllral10n v.a!t to he in :Jl.:L'ordant:t! wiih the At: t. b~ing " the: Arbitration At.: l 
L'UITe!nt in Nt!w Suuth W:1lt:s '· . 

There: were nonethele~s many c}(l.:hangt:s between Ame:ric.:an Diagnos tic.:u and 
Gr;).dipore , n u l ;).11 wdl infurmed, concern ing wh;).l were: usually rcf'erred 10 . in 

terms or by L' ognate expressiuns. as thl! rules to apply 10 the arb it ration or tht! 
rules of procedure to apply to the arbitrat ion. It is tolerably cll!Jr that thc 
exchanl!e:s wl.!re J~SllCrat t!<..I wrth Amerkan Di:.ll!noslit:a' s wish to have the 
;,trbit r;,tt~r cunsidl!r two partlt:ulJr issues JS pr~limmary mallt! rs and grant 
injunL'ti \'c rdic1' with re: spel:l therctc . American DiJg:nostit:a was not L' onfidt!nt 
Ihat Ihb pruct!t.Jure was ;J ", allable: undcr. the Act. It propused as rules lO JPply to 
the ;.uburalion tht! Iffl~maliulIlll Arbitration Rules of Ihl.! AmcrkJn Arbitration 
A!tSOl:I:.Hlon. undt!r '-'"hlt: h the proct!durc was e;'(prcssly a\'aJlable. Tht!rc Clme a 
lime :.I t v.hll:h Amen L' an Dlagnostl,a :asserted thJt Gradlpurc (hereafte r In 
rci'..:rnng 10 Gr;Jdil1orc I Ind udc Centcrcheml h~d :agret!tl to the II1I~ mllli()na' 
Arbitrarioll Rules. v. hlll.! Gr:.ldl pore ~scrtcd that II was v. illing to agrct! to any 
gener:.lliy rcc.: ognr .. ctJ :.lrbHrJlJtln rules and the ISS Uing of Interim rt!lIc:f and th:ll 
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then: h~J hccn ;l grCl' m~nl Uplln thl' A( t "i nduJing its rules or prOl.:cuurc" a~ A :\ ~ June 1996. but ( 
such ruks. hJve tJc.:pcndcd on 

Then: can he Sl'cn in thl! c'(.changcs two lhrrcrcnl ~ rrrn;l l.: hc s . possi hly not 
d early rccognlsciJ hy the opposing parli l.!s. 3n appn:c l:ltlo n of WhH.:h IS 
import .:mt 10 \l.hal follo"s. 

r On the appru:u.:h of Ameril.::ln DiJ!.!nosllca. ~lrbi lra li o n in :ll.:cordancl' with Ihc 
Act was a :->cparatt! matter from ~lcs to ~lppl y to Ihe arhitration. the ruks to 
apply to thl! arbitr:uion heing suppkmentary 10 the ' . This can nesl be st:l!n 

!. from a !cttc r from Mr am Haidt . the New York. ~Iltorney for Amerk;m 
Diagnostica. 10 JuJgc Chin d:lled 6 June 19\)6 (copied 10 (\Ir 1:.Jmes Jacohs. the 
New York. attornl!Y for GrJdipon.:). ~ i[ ing part of J stJluwry lkcJaration ny thl! 
New South Wales sol icitor f\lr Amcrican Dbgnuslica stating that Ihl! A~ t . ' I S 

the '~ urial bw ' for any arb it ratinn hdd in New South Wales and thl!rcfon: is a 
separatc matter from the ru les of arbitration. which in N\!w South Wales ore 
lktermined either by Olgrccml . .'nt or by the ~lrbitralOr" . and W~IS confirmed hy 
Mr HaiJt' s cvu.Jencl! that "hOlI was at issuc al th\! meellng of 20 Junl! 1996 C 
shortly considerl!d was "nOl what law applies Iml!aning the Act] hut what ru!cs 
would ;;tpply and whl!lher the arbitrator had suflicient pmwr 10 gr:lOl a 
prcliminJry injunction" . 

r On the approach of Gradipnre. thc Act carried with il rules of pw\.'cdurc to 
L..--arull)'Jo...Lh~rbit.r.atitln .. To beg in witflGraJ iporc 's approach was si milar to that 

Ill' Ameril . .'an Diagnoslica. In J lette r from Mr lacons to Judge Chin J aled 
I Aprilfll> Mr J"coh, , "iu: 
• 

. 'WI! rl!prcsent defendants Cen tcn:hem. Inc :mJ Gradipore Ltd . AI the 
hearing last Friday you asked whether ~In Australian arhitra tor cou ld award 
o pn:liminary injunction. 

Afta ..:onferring \\ IIh Jssol:iate Australian counsel. thl! answe r i!'l 
without dou ht tha t he may. The Ameri l:an Di ~lg n ()stica In l: - Gr,:IIJipore 
Ltd arbit ration agn:t.:l11cnt does not specify the arhitr:llillO rules Ihat wil l 
apply uuring thl! arnilr:lthlO. A":l:ordingly . the p:lrt ics must agree upon the 
rulcs. ~mJ In thl: ahsen..:e nf J\!reCnlent. the arb itr:.IIor will urJa whir.:h 
ruk'!» \\ill apply. .., 

To (Iu r knnv"!cuge ... 111 ruks prov ldt.: thaI arb ltraturs c:m :.Iward 
pn.:llInJn~lry rdil.:f. For t.: .':.Impk Commcn.:ial Arhllr:1thln Ruk!» uf thl! 
Allll.:ri..:an Arhitrall un :\SSo": I:1l1on . r 22. hUlh pru\ lUI.: fur ·inll.:Tlnl 
ll1ea!»u rl.:~ ' (":0 PII.:S I!ndo~l:J) . Gr:JJi pon.: Ltu :.Inu Cl.:ntcr..:hl!m In ..: will agrcl: 
ttl tho!»1! rull:!». ur lhl! ruk!» uf any nl hl!r g.: neral1y rl:":lIgniseu arbllr:.l llOn 
hoJy. 

In Jny eve n! hy agre.:men! the parties r.:an suppkme.:nt the.: arnnrallon 
ruk~ . GraJiporl.! LtJ anJ C :nlt.:n.: hcm In L' "ill agrec that the arbltraturh) 
will have Ihe ri ght {() I~sue a preliminary tnjun(tion . Thl.! prcvailing PJrty 
on any :-. ui.:h inll! n m :.Iw:,mJ may then fik II "lIh this cuurt fur 
en forcement. ' . 

But In a klll..:r 10 \'Ir HalJt da tcJ 30 May 1996 Mr Jacohs saId that there hJd 
bl.!cn c~rl l e r a~rccmenl bet" ct:n the New Suuth Wall! ~ ~oltCltors for the partlcs 

~'I'J,I'p""'c.. thaI the :\..:t Illdud tng II"; ruks or' pro":I!Ju re :.Ipplll!u . "lih the ":IHllmcntS th:.l t thc 
:lgrecm..:nt ..:ontirnh thl! defau lt prO\ Ision:-t of thl! dl ~tnbullon agn:.:ml!nl and 
IhJt thl.' r\.;t pro\ tJ e.: d for Inil.!rtm rl!lh:f. Folluwlng th 1:-' L;J.ml! Graulpurl! · ... 
a:-'!'ll.!rtIun c:lrhcr .... umm.J.n .... eu. In a lettcr from ~lr Jar.:oh .... to ~1r H:lIt.ll dated 
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3 Junu.99-6~ but on Gradlporc ' s approJc h the At.:t ·s rules of proccdure may suI! 
~depcnded on future agreement or the :ubllratur's order. 

It is not surprising that American Diagnostica caused the Distncl Coun 
proceedi ngs to be hrought before Judge Chi n on 20 June 1996. on :In 
applicallon for orders that the rulcs governing the arbitr:ltion be the 
Inumarional Arbitration Rul~s :lnd that thl! partic.'s c.'mpowcr the arbitrator 10 
consIder the pre liminary issues and grant :In interim Injuncllon. Therc W:lS then 
agreement. embodied in an order made the next day rc.'cording that the P:lrtICS 
:lgreed th:lt the arbitr:ltor " h:ls. :lnd shall have. jurisdiction :lnd power 10 
consider requests for and to issue both preliminary and pennanent injunctive 
relief . . . " . No order was made as to rules to apply to the arbitration. and there 
was evidence that Judge Chin said that he did not carc what rules the arbitrator 
followed so long :lS they provided that the arbitrator might issue injunctive 
relief and that Gr:ldipore concurred . 

C Agreement on rules of procedure: 

Immediately following Ihe hearing before Judge Chin there was a meeting 
betwee n Mr HJidt and Mr Haffner. representing AmcricJn Diagnosti c:l . and 
Mr Jacobs and Mr Sennan . representing Gradiporc. The mecting was in itiated 
by Mr Jacobs in order 10 obtain from American Diagnostica agreement to the 
UNCITRAL Arbitration Rules. This was a marked change in Gradiporc's 
stance. Unknown to American Diagnostica. counse l recent ly engaged for 

D Gradipore in New South Walcs had Jdvised. as recounted by Mr Jacobs. th:ll 
. 'GrJdipore pre fers that thl! arbitration be conducted pursu:lnt to the 
UNCITRAL ru les and .. , now rejects that (he New South Wales Commtrdal 
Arbitration Act .. is at all apRlieJ I " , Mr Jacobs said that the meeting Jnd. 

E 

F 

G 

Jccordlng to Mr JJcobs. his purpose in referring to the AI . .-t :It the meeting. Wl!rc 
"pursuant to a stt:lIcgy that I devis!!d to obtain Amcrlc:m DiagnostlcJ 's 
:lgreement to use the UNC rTRAL rules in the Grauipore - Aml.!ril."an 
Diagnostica :ubitration" , 

There was a conn ic t in thl! evidencl! of what " as said duri ng thc meeting. 
AccordIn g to Mr JJcobs. supported by Mr Bennan. Mr J;Jcobs SJid thJt he was 
will ing to recommend a compromise' to Gradlpore Jnd "rather thaD the N!!w 
South Wales CummuciCl/ Arbitration Act 1984 as amend!! . Including its rules 
and procl!durc. I sugges t the paml!s agree to the usc of the UNCITRAL 
Arbitration Rules and an Austrilli3n 3ppoinung 3ulhority"; Mr Haldt said that 
he would recommend this to American DiJgnostica. According to Mr HJldt . 
however. supported by Mr Haffner. ~ere was no men tion of ~ct: Mr Jacobs 
propo~cd the UNCITRAL Arbitratiol1 RIlles. pointing out that they prOVided for 
interim relld. Mr H:lidt s:ud hc was unhappy with the UNCITRAL Arbitration 
Rules becau:--e there was no person or organi SJ.(ion wflo would administer the 
Jrbmallon. Jnu preferred the llilernotiolial Arbitration Rilles because the 
aSSOCiatIon was available to administer the JrbitrJt JO n: Mr Jacobs s::ud that 
Gradlporc objected to the huemalional Arbitralio" Rilles bt!cause of the 
perceIved high cost of fees payable to the aSSOCIation. and suggested the 
UNCITRAL Arbitrat;oll Rules plus the appointment or I n AustrJl ian other than 
the arh ll rator as the JdmlnistralOr: Mr HJiu t thought that an acceptable 
compromise: both attorneys s:l1d they would recommend th iS to their chents: 
there was also diSCUSSion of withdrawal of a nOllce of dispute "t:rvcd by 
Gradlpore , 
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Mr H::lU . .It \\ rotl! 10 t\tr Jacobs on 21 June 19,:}6. so far as presently relevant in 
the IConS: 

"No douhl you h:J.vc rcL:c i .... cd a copy of Judglo! Chin's ~rda of 21 June 
1996. 

I want to advance the understandings rcached at our ml'cling folluwing 
the hearing. Couns!,!! for the parties agreed [ 0 recommend [0 their 
respectiv!! clients that: 

(a) the UNCITR:\L ruks be adoplcd as the rules governing the 
v' arhilration; 
I-- (b) an administrator. other than the arbit rator. be appointed to 

administer (hI.! ,:ubitratiun; 
v (c) Gradiporc's 'Notice of Dispute ' would be considered null and 

void. :lnd not be asserted by any party as the commcm:emcnl of 
the arbitration: and 

(d) Ihe arbitration will be commenced by both parties filing their 
claims simultaneously on an agreed upon day, and thcn 
answering the claims of the othcr party wIthin thtny (30) days 
thl.!reartcr. 

Jim. don'l hesitate to modi fy my Slated understanding if your 
recollection differs, or my sta tement is uncll.!ar." 

t Mr Jacobs rl.!plil.!d the same day. again so far as presently rclcv:mt in thl.! 
terms: 

"Thank you for sending (sic) forth the subslam:e of our understanding. 
Wc Jgre\! '-"lIh your stJlemcnl except as to dartiicalion of 1'-" 0 pOlniS. We 
Jgre..:d that \\..: should recommend to our r..:spective client) th':l1 an 
Australian administrator. othcr Ih:ln the :lrbitrator. be appointed to 
administer the arbitration and WI.! did not agree as to Ihe dat..: ans'-"cr 
daims "oulL! hI.! fill.!d after the simult:lO":Ously filed original claims. 
Australian counsel should bc able to work out Ihl! dal":s . , , . 

Please I.:onlirm that my c1anfications of our agreement arc In aceordJnl.:c 
with your n:I.:olkctton. I havc already forwarded our undl.!r~tandlng with 
my n:cummcndatton 10 Australian coume!. Hopefully WI! "til h:l\'e an 
aflirmauve response on Monday." 

The e:H:han2c I!ndcd wlIh a Icncr from Mr Haidt 10 Mr Jal!ob~ on 2..t June 
1996. ;J.gam ,o"far a~ presently relevant In the tcrms : 

"Referring to your letter of 21 June, 1996. your dariticallon of our 
under~t.:mding is correct. We have discussed thIS wah our dient and the 
UnderSI:lnUlngs reached are acceptable: to our client . You reponed to me 
that Gr:ldiporc alsu agrees to the understJndings.'· 

fo I du not think 11 matters whether there W:lS reference 10 the Act In conn..:ction 
t·· with agreement on the UNCITRAL Arbirrarifm Rltll!s. It became quite cll!ar. and 

was :lcceptcd by Gradlpore. th:ll whatever passed between the allorncys :lt the 
m~l!tlng v.a~ ~u bJcct to referral to thclr clients. and thai what u.as referred to 
Ameru:an DI:lgnu~tlca and Gradipore and agreed to hy them W:lS the 
"undcrstam.hng~ " recorded In the sub~cquent \cltc.!rs . There was no agreement 
betw..:cn Amalcan Dllgnu~t ica :lnd GrJdlpurc In the lI:nns that the r.;NCITRAL 
ArhlrrmuUl RIIIt!\ hi! U~\!U " ratha than the ~ew Snulh Wal\!\ CommerCial 
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Arbitration Act 1984 as :unt!'nded. induuing its rul.,!s and procedure". There 
was agreement thJ.t the UNCITRAL Arbitration Rilles be adopll!d "as the rUles J 
governing thl! arbitration'" , a.nd later in thl!sc reasons I will come to the 
signifit.:anl'c of that agreement. 

If a finding be necess:lfy. it seems to me that Mr Jacobs' strategy prob:lbly l- .. ) 
caused him to mention the Act. but to do so in passing so as not to highlight the 
change in Gradipore's st:lnce or alert American Diagnostica to Gradiporc's 
rejct.: tion of the :lpplit.:ahility of the Act. Consistently with that implementation 
of his strategy, Mr J:lcobs dclilxratcly did not add to the understandings as set 
out in M'r Haidt's It:tter of 21 June 1996 an underst:lnding that the Act did not 
apply or Ih:lt the :lgrel!ment on the UNCITRAL Arbitration Rules h:ld the effect 
of excluding its application . So much in passing was the mention of the Act 
that. particul:lrly when Amcric:ln Diagnostica had been urgi ng the adoption of 
the Imen/ational Arbitration Rules as :l separate matt!!r from the application of 
the Act. it passc:d Mc:ssrs Haidt and Haffner by . Evc;:n if Mr Jacobs' reference to 
the Act was in the tenns of which he gave evidence. I t.:onsider that in the 
circumstances there could not thereby be found in agreement to adoption of the 
UNCITRAL Arbitration Rules as the rules governing the arbitr:ltion the further 
:lgreement that those rules should apply inslt:ad of. that is. to the exclusion of. 
the application of the Act. If that was pa.rt of Mr Jacobs ' str;J;tegy - and some 
of his evidence suggested that it was not - his failure sufficil!ntly to bring it 
out at the meeting deprived him of his objective. While I would so hold in any 
event. it scc;:ms to me tha t the conclusion that rsuch rderence to the: Act as 
occurred was insuffich:nt to give rise to an agreement that the UNCITRAL 
Arbitration Rules should apply instead of thl! Act is underlinl!d by the absence 
of exclusion of the Act 's :lpplication in the understandings immediJ.tcly 
recorded. 

The arbitration: 

As re\,; ount~d in the award. the Australian Commerci:J1 Disputes Centre was 
appolOtl!d to :JJmlOlstc:r lhl! arbitr:Hlon bUl the panil!s diJ nOl call on It to play 
any role 10 the arbitration . The arbitrator I.:onvened a pn:limlOary mecllOg on 
17 July 1996. A qucstion arose as 10 whether Gradiporc's claims 10 the 
arbitration could go outside the issucs rlisl!d in the Distm:t Court proceedings. 
and the arbitrator h.;:ard argumenl on thai quesllon and published an interim 
award. Hearings on the claims in the arbitration began on 2~ Scptembcr 1996. 
and occupied two periods from 24 September 1996 to 1M Ot.:tober 1996 and 
from 3 March 1997 to 27 Mar\,;h 1997. Writtcn submissions were then prepared 
and provided to the arbitrator. and oral submissions were made 10 the period 
from 5 May 1997 to 12 May 1997 . Further wnttcn submissi ons wcrc provided 
10 the arbltrJ.tor. by lcJ.vc . over the following months. Thcrc were freque nt 
interim appli<.:allons. Including applicat ions ror directions and di st.:o vcry. 

On 28 August 1997. the arbitrator publi shed rC:Jsons ICJ.ding to cunclusions 
that all Amencan Diagnostlca 's claimsl"i, lhe arbitrallon fJiled and that 
Gradiporc succeeded on three of liS claims 10 the: arbitr~llion but failed on all its 
other claims, His reasons Included that Ihe conclusion In fa..-our of Grad lpore 
on its brc;Jch of contra\,;t cJ:Jim was tcnt;Jll ve , He the:rcJftcr receIved further 
submiss ions upon the breach of con tract claim and the consequences or hiS 

reasons and conclusions. :lno un somt.! Olher matters r:lIsed by the panics. 
Finally he published the Intenm aword on 20 November 19n. 
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The statu tory basis for American DiaJ!nostica's application: 
Amalean DiJgnnstiL:J apph.:d pur:-; uan l In s 38 of the Commercial 

Arbitratioll Act 198~ : 

.. ( 1) Without pr.:judice to the nght of Jppe::11 confe:rred by subsec­
tion ( 2 ), the Court shJIl not hJve JunsdlClI tm to set aside or remit an :1w3rd 
on the ground of crror of fact or law on th.: face of the award. 

(2 ) SUbj.:ct to subseel10n ( 4 ). :10 apJ>c!al shall he to the Suprcme Court 
on any question of law anslng out of I n award. 

(3) On the dcteml inJtiun of Jn appeal under subsection { 2 } the Supreme 
Court may by order: 

(0.) cl')nfiml. vary or set asidc (he aWJrd : or 
(h) remit the aWJrd. together with the Supreme Court 's opinion on 

the question of l:lw whk:h was the subject of the appeal. to the 
arbitrato r or umpire for recunsideration or. where a new 
arbitrator or umplft.: has been appointed. to that arbitrator or 
umpire for consideration: 

and where the award is remitted under paragraph (b) the arbitrator or 
umpire shJIl . unless the order otherwise directs. mJke the 3ward within 
3 months after the d31e of the ord e: r. 

(4) An appeJJ unde:r suhse:ctlun C! ) mJY he brought by Jny of the pJrt ies 
to Jn arbitrJtion :1greemcnt -

(3) with the l:onsent of all part i.:s to the arbitrJt ion agreement: or 
(h) subject 10 section ~O. with the leave of the Supreme COUrl. 

(5) The Supreme Cnurt shall not grant leave under subsection (~ ){ b ) 

unless it l:onsiders thai : 
(a) having regard to :111 the circumstances. the determination of the 

question of law concerned could sunstanllally affect the rights 
of one or more parties to the :lfbitration agree.::me.::nt: ~md 

(bl the.::re is: 
Ii ) J manife:st error of I:1W on the: face.:: of the award : or 

(II) strong eVldenl: e.:: that the arbitr::nor or umpire m~lf.Jc an error 
of law 3nd that the de.::tcmlJnation of the question mJY add. 
or mJY IJ...: like ly 10 :lud. suhslanl1ally 10 the cc.:: rtalOty of 
comm.:n:IJ l law. 

(6) The Supreme Court may make any leave which It grJnts under 
subsection ( -1 )( b ) subject to the appltc:1nl complymg wllh any condit iOns II 
ctJnslders Jpproprlate. 

(7) Where the :lward of an arbitr:1lUr or umpire is vJried on In :lppeal 
under subsc<.:tion ( 2 ), the awan.l as varied shall have effcct (ex.cept for the 
purposes of this se:ctionJ 3S if it "' ere the 3ward of the arbitrator or 

L umpire ," 
r Se:cl1 on 40 referred to in Ii 38(4 )( b ) deal .. with excl usion agreements whereby 
l the fi ght of appeal in relatIon 10 an JwanJ may he cxcluded:-h- is seLoU1..l.l~n 
.-1h~e reasons: for the present. 11 IS ~ u lficlcnt 10 note that [an exc lUSIon 

agreement must bt! 10 wflung. In .. orne c!((:um .. tanccs a purported agreement 
wil l be of no effect. and JI IS cxprc .. sly prOVided that s 3M has cfret.: l un less there 
is I n e:x.ciusa}O Jgrccment ··nol\l.llh, tandlOg :1 nythmg In ~my agreement 
purporung ... to prohibit or re .. tfl c.: t Jccess to the Supreme Court ... lorl to 
restflct the Jun, dlctlon of the Supreme: Coun '· . 

There C:1n he JPpc:J.1 onl y nn a quc.! \lIon or que~lltlns of law ansmg out of the 
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:\ intenm aWJrd. S lnlo:e Grad lporc: did not consent to the apJ)l.!JI. leave IS 

necessary : hence: Am.:m:an Diagnostica 's appl ic.:allo n. L.:avc may nut be 
granted unless s 3~H5) is satisfied. The issu.:s in the application included 
wheth.:r the .:rrors un the: pan of thl! arbitrator alleged by Amcrkan Di;Jgnoslica 
gJve ri se to que:slions of IJW arising oul of the award and. if they did. whether 
s 38(S) was satislie:d . But Gradipun: also contcnded : (a) that leave to appc.:l1 
could not be grantc:d because the Al.:t docs nut apply to the arbitration at all : 
(b) aiternJlivcly that 1e::1ve to appc:al could not bt! granted ~causc therc was an 
exclus ion agre:e:ment: lc) aitc::rnOltively again. that h:ave to appe:11 should not be 
gr:1ntc::d (strictly. that the app lication for leave to appeal should be pennanently 
stayed) on forum non I.:onveniens grounds: (d) that Amaican Diagnos til.:a's 
applic-.ltion fo r h:ave to appeal was ou t o f lime. 

Does the Act apply to the arbitration? 

r By s 3(2)(:1) o f the Act it applies to " ... an arbitration agreement . .. Jnd to 
C an arbitration under such an agreement" . The dcfinition of "arbi tration 

agreement" in s 4( 1) is " ... In agreement in writing to refer prescnt or future 
dispu tes to arbitration" , The Act deals with the appointment of arbitrators and 
umpires (ss 6-13 ): the' conduct of arbitration proceedings (ss 14-27): awards 
and costs (ss 28.37);,..p0wers of the Coun (ss 38·491; and generaily as to 
:1rbiLrJtion (ss SO-SS).) Within these general topics are a diverse collection of 
proviSions. many stated to apply subject to the arbitration agreement . unless a 

o contrary intention is expressed in the arbitrat ion agreement. or unless it is 
otherwi se agreed in writing by the part ies 10 the arbitrati on agreemenl. but 
some stated to apply notwithstanding :1 ny agrcemc::nt to the contrary between 
the partieg (for example. s 20 in part. to do with representatio n) or declaring 
void contrary proVisions in the arbitration agreement (for e:x:1mple. s 3~ to do 
with costs: in the same category '. s 40 in part. whereby cenai n exclusion 
a2reemcnts sh:lll be of no crfect). The Act docs not set out procedures for the 
e~nduct of an arbmatllln. bu t proVides by s I ~ thJt subject to the Al.:t and 10 thl! 

E arbitrallon agree:menl the arbitratOr " may conJul.:t proceedings under that 
agree:me:nt in such manner as the arbitrator .. , th inks fit j 

r At the hcart o f the: applicJIIOn o f the AI.:l is the arbitration agrcl!ment. But thc 
I Act will not apply to Jny and every arbllratlon agreement in the world: an 

arbitration agreement hctween two Runtanaan subjects. made 10 Rumania 
concerning a Rumani:1n dispute and wi th thc conduct uf the arbitr:1llon in I 
Ruri lant:1 . could hardly be subje:c ted to its prOVISions, The rC:1ch of the Act is as 

F found In its terms. but provided thJI a suflklcnt ne:xus appears belwct!n thl! Act 
opcratlOg as so found :1nu the territory o f New South Wales so that there is a 
valid exerci se of thl! powe:r conferred by s 5 of' the CmlStituttOtI A ct 1902 to I 

make l:Jws " for the pe:1l.:c . welfare and good government o f New South \ 
Wales " ; see Uti;"" Steamship Co of AUSlralia PlY Ltd ~ KillR ( 19 ~8) 166 
CLR I. . 

G 

r The arbitration claus.: in the d istributio n ag reement is an arbitration 
ag rcement WllhlO the ddinllion 10 the AI.:t. and as a malta of language the Act 
applted Jnd applaes to It. The evulencc Old nut disclose where the dlstnbutlon 
agreemen t. :1 no )0 the arbitration agreement. W3!:o m:Jde. The JI)tnbullon 
:1greemcnt ldenllfies AmencJn Dlag.nu~lIca :.I) a Connl!c tl cut company and 
Graulpore as a New South Wah!~ I.:ompany. )0 ) ufficlcnt reason can bt! )ccn for 
the pame!) ' chOice uf New South Wales law In c.:I 19 and the: agrccmcnt In cI 18 
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that any arbitrat ion should IJ,ke plo.cc in Sydney is readily understandable. Even 
if Ihl! ddauh agreement that the referral to arbilrallon be in :l<.:cord:m l.:'c with the 
Arbitration Act current in New South WJlcs be put aside. the arb it ration 
agrcc.::mcnt is not of the Ruritanian kind. It is unncccss~lry . and unwise. to seck 
10 c~mvass all criteria by which the n:.ach o f the Act might be dClcnnincd: given 
the o the r connections with New South Wales . the (:let that the arbitration was to \ 
take pi:ll..:c in New South Wales and did lake plJce in New South W::lIcs is in 
my view sufficient to attract the Act's application to the arbi tration agreement 
for the purposes of gran t of leave to :1ppcal. Subject to the submissions to 
whkh I now come. I did not understand Gradipore to S:JY othcrwisc. 

(' Gr:ldiporc' s contention th:ll leave 10 appe:ll could not be granted hecause the 
A1:t docs not apply to thl! arbit ration was put in two ways. First. it was 
submitted that the Act docs not apply to the arbitration because the arbitration 
agreement W:lS intcrn:ltion:ll in nature . Sccondly. it W:lS submitted that thl.! Act 
docs not apply to the arbitrat ion because of the agrel.!mcnt on the UNCITRAL 
Arbirrat ioll RIII~s as the rules governing the arbitration in June 1996. r (i ) An arbilrtU;On lIgreemellt imemaliunal ill nature: 

r 

The subm ission hegan by categorising the arbitration agrecml.!nt as a foreign 
arbitrat ion. By a fore ign arbitratiun agreement Grad iporc meant an arbitration 
;1greemcnt a p.:my to whkh was domici led or ordinarily rcsident in a 
Convention cou ntry . as described in s 7( I )(d) of the Imemariollal Arbilratiotl 
Acr 197..l (Clh). A Convention country is a coun try. Olhcr than Austra lia , that is 
a ContrJcting State within thc meaning of the Com't!mion 011 lite Recognition 
alld £"j'orcemefll of Foreign Arbirral Awards adopted in 1958 by the United 
Nations Cunt'crent .. ·c on Intcrnation:!1 CommerCial Arbitr:llIon (the Convention) . 
.:1ppro\'al l u accessIOn to which was given by s ..1 of the ImemariOl/ol 
Arburtlriol/ Act IY74 (Clh), AmeTl !.: ;)n DiJgnostl!.:J W;1S uomici lt.:d in 
Conn~c tl\;ut In the Unlll.!d Stales of America. and the Unlteu StJh:S of America 
is a Contracting St~tc . 

, 
HI)w c ~l~gori sat il)n as a fon:tgn arbit ration agreement Ihen led to the 

~ uhml~s i o n 's I.:ondusion was undear. It may have been argued that Ihe Act did 
not in its own terms appl y to a foreign arbitration agreemenl. but if that was 
argued I do not accept it. There is nothing to exclude from the applit.:ation of 
thl! A!.:t \"Ia s 3 (2 )(3 ) ilnd the defini tion of Jrbitriltion agreement - an 
;1 rbitrati on agrecmt!nt :.J party 10 whkh was when the ag reement was made. or 
thereafte r. domidled or ordi naril y resident In a Convention country . On the 
contrary . proviSIons In the Act rencet an intenllon that it apply to an arbi trat ion 
agreement a party 10 which is domiciled or ordi nJrily resident outSIde Australia 
r~ee S5 1112 ), Jon) and SSt:!.!). and the re is no reason in the tt: nns of the Act to 
ul 'itingul sh uomicik or re 'i iu~nl.:e outsllje Auslralta in a Convent ion coun try 
from domicile or r~ ~ld~m:e outSide Au~ trJlia not In :l Convcntion country . 

The "i uhm lsslon ot hc rwl ~c seemed to he Ihat because thc arbit r:ltion was an 
International arbitra tion II coultl nOI he regarded as a domestic arbitration . and 
the refore was not "i uhJect to the Act. So II was asserted in Gradlporc 's wri tten 
~ ubmi ss !On"i that " Austral ia does not conSider an arbit ration under the 
IlIrernuriOllll1 A rfJllruriOIl Act when thc parties have optt.!d Out of the 
UNCITRAL it"fo(/el L{l h' us a domestic arbitration" : that : " It could never have 
heen the kglsl:Hl ve mlc.: nllon that arhltrUlions, even ""jlh thl.!ir situs in Australia, 
v. ilh an InlCrnuHonal flavour ., w,:h as the arbHr311 nn in this case. must be 
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lIy unul!r!<ol:lndab le. Even 
It! In :1I:I.:ord:1nl.:c with the 
JI .t s ld~, the arbitration 
:1r~ . and unwise. to seek 
ght he d~t~nnincd : given 
hJt Ihe arbitr:1tion W:1S to 
N~w Soulh Wales is in 
h~ .trbitr;Juon agreement 
't II I thl! submissions to 
ly tlthl!'rwi sc, 
II h~ grantl!'d bl!cause the 
WI} ways. First. it was 
n hcl.::luSC the arbitration 
LS !<oubmittl!d that the Act 
mon' on 'he UNCITRAL 
in June 1996. 

n agreement as a foreign 
' nr~ meant an arbitr:uion 
'rdlnarily resident in a 
/mu l/mional Arbitration 
Il!'r th:ln Australia. th:H is 
'I, ,,,, " " Ihe Recognitiofl 
: tn 1955 by 'he Uni'ed 
lrallon (the Convention). 
.; of the /Illematioflal 

il.:~1 was domiciled in 
J nlll.'d Slah!S uf America 

:clllr: nl then Il!d {() the 
n :0 gued that the Al.:t did 
~ rcl.· menL but if th:1t was 
: h .ml thl!' application of 
·aUdn agrcl!ment - an 
:lgrl!cment was m:1de. or 
vcnlllln I.:ountry. On the 
It .tp(,)ly (I) an arbitration 

·c!<oIJent outside Austral ia 
In Ihl! tems of the Act to 
n .( Con\"cnlion country 
·on\ l.' ntlon country . 
'iC the arbitr:ltion was an 
oorne",l1C :lrbitrallon. and 
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re2arded as dom~sl1c arhitr::uions under the CommerCial Arbitration Acts of thl! 
VJrious States :lnu Tl!rriwries wilh all of their p:1TOchial provisions including 
applications for leavc to aPIX:l1 :lgainst manifest crrors of law . (a procedure 
eschewed by most intl!rn:lt ion:11 arbitral regimes in other jurisdictions). merely 
because the partics have used s 21 or the /memarimllli Arbitration ACl 1974 
ICthl '0 oP' ou' of 'he provisions of 'he UNCITRAL Model La ... .'·: ond ,ho' 
. "The recognition of intem:ltion:ll Jwards :lnu any challenge thereto. should he 
dl!'alt with by legislation conl.:c rn ing sUl.:h m:lth!rs Jnd not by legisl:ltion dealing 
with doml!stic arbitr:ltions··. 

[ I endeavoured in the course of oral submissions to identify the re:lSoning to 
the submission's condusion. The result was inconsistencies :lnd non sequiturs . 
I h:lve endeavoured therc:lftcr to reconci le all that WJS s:lid and unders l:lnd the 
reasoning: I have not been able to do so. Assuming an international :lrbitrallon. 
the IfIlemnriollal Arbitration Act 1974 (Cth) gives the UNCITRAL Model Wh· 
the force of law in Australi:l (5 16( I». whereby the arbitr:lt ion m:ly be! in 
:1ccord:1nce with the Modd Law. It seemed to be s:lid that it is the intention of 
the Feder:ll legislature that. in that event. the Al.:t can not :lpply to the 
arbitration. But th:ll the! in tention t:lkes effect beC:lUSC of inconsistency between 
the Federal legislation and the Statc legislation was emph:1tically est.:hewed. it 
was :lccepted th:lt noth ing in the Iflfenuuionut Arhilratioll ACI 1974 (Cth) in 
tl.!rms so provides. and in the end the argument seemed 10 be that the Act does 
not :lpply to :In international arbitration simply because it is an international 
arbitration (with further rcfl.!rem.:e to the description of a foreign :lrbitration 
:Jgrel!ml!nt in s 7{ I )(d) of that Act). EVl!'n :It this point the submission's 
conclusion is rC:lchl!d by a le:lp of fai th r:uher than a process of reasoning. 

But the Illtullar;wwl Arbilrlllioll Act 197'; (Cth) provides that the Model 
Law does nOt apply in relation to the settlement of a dispute if thl! parties agree 
th:lt the dispute is to be seuiI:d otherwise than in accord:lncc with the Model 

! 
Law (s 21). Whate ver other agreeme!nt is to be found in cI I S of the distribution 
agreement and thl! subscquent Oldoption of the! UNCITRAL Arbitratiun Rilles. 

/. the re W:1S clearly :lgrecmcnt th:lt disputes /";1ll1ng within the! arbm:won clause (~tt,fUl 
\I.'en: to be se tt led OIherwi~c than in accunJam:c with the Model Law . The itfJh1 

J arbnration W:lS nOl to be in aCl.:ord:lncc with the Model Law. thl! opllonal 8f 

I· 

proviSIOns of the /memalimwl Arhirrmiofl Act 1974 (Clh) were not taken up 
hs 22·2 1). and thl! proposilion IhOl t the Act docs nut apply to the arbitration 
because it is an intemauonal arbitr~ltIon is not m:lintaIMable. The :lpplicalion of 
the Act must be found from ItS tcnns. properly construed :lnd with regard to thc 
e!xtcnt of the:: leglslau\e power of the Parliament of New South Wales. and 
:Jbsen! any quesllon of inconSistency with the tenns or cffel.:! of the 
/memaliolla l Arbllrarlofl ACI 1974 (Cth) ItS applicatIon so arrived at I ~ not 
nl!gated b~cJuse an :lrbitr:ltion has an internauunaJ flavuur or because an 
:Jdl.'oc:lle: descTlbes thl! proVisions of the Act as parochl:J1. 

( Jl) Agreemellt UII the UNCITl~AL Arbilf(lliull RIIleJ : 

J The: submis ·ion \4JS put 10 threl! W:lys : that thl!rl! was a vanJtion to the 
Jrbmatlon dausc .... hereby the UNCITRAL Arhitrat/{}I/ Rules appltl!l1 to thc 
c'(du~ion of the AL'C thaI there W:lS an election hy Ameru.:on Dlagnosllc:l that 
the Act .... ould nOI apply 10 the arnllfJtlOn : and th:Jt there wa~ ··an Implied 
reJcction" of the Act. Can the Acl. if othe r\l.i ~c applYing to the arbmJuon. be 
e '(eluded by act of the p:lrues·! 
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r In NW'lau Ama::.unica PerI/will SA v CompOfllC1 /fltl!maciolfuJ de Seguros dd 
Peru IIY~81 I L1oyo ' s Rop 116, KaT LJ, with whom Russdl LJ anu SiT Donys 
Budley agreed. identifkd three sysI..:ms of law potentially relevant to an 
arbm:ltiun with a foreign element. namel y the law governing the substantive 
contra~t. the law governing: the agreement to arbitrate and the perfonnam:e of 
that agrct!ITIcnL and the law governing the conduct of the arbitration. As to the 
law goVt:rnlng the conduct of the: arbitrallon. hiS Lordship said (at 119): 

" English law docs not recognise the cuncept of a ·dc·IOI:alised · arbitr:uion 
... {see Dicey &: Morris (at 541. 5.&2) or of 'arbitral procedures noallng 
in the tr;lns n:llional finnament. unconnected with any municipal system of 
law' (Balik Mellat v Hellilliki Tecl",iki SA 119841 QB 291.,301 (COUTO of 
Appca))). Accordingly. every arbitra tion must have J 'seat' or locus :lrbitri 
or forum which subjt!cts its procedural rult:s to the municipal law which is 

_ thcrc in force ." 
\ Thc SCJt of the arbitr.uion is not necessari ly where it is held. although where 

the plrtics h.3ve f.3iled to choose the Jaw governing the conduct of the 
arbitration it will prima fade be the law of the country in which the arbitration 
is held bcc:lUse that is thc country most closely connected with the proceedings: 
see Jam~s Miller & Pantlus Ltd v Whitworth Strut £S{(JI~S (Manchester) LId 
119701 AC 583 a< 607, 609, 6 16: Black Clawson 11II,,,,ariolial Lui v 
PapieM"ke \Valtlhv/Aschaffellbllrg AG 119811 2 Lloyd's Rep 446 a' 453-454 : 
Bank Mellm \' Helliniki Tec/",iki SA (19841 QB 2YI a< 301. 
r Although the law guverning the conduct of the arbitration (the lex arbitri ) is 
I said to be concerned only with procedural matters. it goes beyond. for example. 

thc production of documents or the order of witnesses. The appoin tmen t. 
removal. and replacement of .3rbitrators. time·limlts. interim relief, consoli· 
dation of arbitr:lIions. representation before the :lrbitr.3tor. the fann and validity 
of the aW.3rd . .3nd the finality of the award. arc amongst the mailers which C3n 
f.3 11 Wllhln the lex .3rbitr i. The de· localtsatlon theory. and what it mCJns. have 
hcen mu~h dcbJted: see. eg. the :>eries J Paulsson. " Arbitration Unbound: 
Award D«achod from 'he Law of i<s Coun"y of Origin" (1981) 30 ICLQ 358: 
W W Park. "The Lex Loci Arbitn and Inh.:rnJllon.31 Commercial Arbitration " 
( 19!:S3 ) 32 ICLQ 25 : J Paulsson, "Ulelocalisatlon of Intern.3l1onal Commercial 
Arb"ra""n : Whon ano Why i, Maners " ( 1983132 ICLQ 53 , Bu, in pnnelple 
de·Ic)l;.3hs.3l1on " I ~ only possible If the IO(.:a1 rules pennll it " : A Redrcrn and 
M Hunh.:r. Ulh' and PraCTice of /"teffw tiollul Commercial Arbitration. 2nd ed 
(1991) Sweet & M~uwell. London at 90. That is, thc law of Ihe scat of the 
arbitration. or of a jurisdic tion asserting with a suflicil!nt nexus control over the 
conduct of thl! Jrbitration. m.3Y according to its tcnns :lpply so as to govern the 
conduct of the arbitration. and evcn re~ogOilion of the conc..:cpt of .3 de-localised 
:uburatlon will nOl nCl:essarily mean freecJnm from loc.31 rules. The Act 
prOVide, .3 Ic:x arburi. and lays down local rules. If the seat of the arbllr.3110n is 
New S\luth Wah!s. its procedural rulc:~ (In thc expanded se nse abovcJ are 
subJcc..:t It) the Act (Naviaa Ama:ollica Pemarw SA \. Comparfia IIlIemaciOliul 
de S~g/lf()J dd Peril 119MS jl Lloyd ' s Rep 116,: even If its seal is clsewhl!re or 
11 can be n:gardcd as dt: -loc.3hscd. I Ul.: a I rules may apply. 

- Gral1lpore ' :, submlsslun In\'ulvel1 that the parties c..:uuld o\'e r~ omc the 
apph~Jtu," of the locJI rulcs by agrecml!nt. If there bc agreement nut to Invoke 
the excrt.: ISe uf a discretionary power available under the le .'( arbltfl. that will be 
an Im~Jrtant con ~ lderJlIUn in whether the power :,huuld be exen;lscd (sec BUllk 
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Mellat \. Helli" iki Techlliki SA (at 302». although thc Ic;( arhllrl will remain as 
the law govern ing the condul! l o f Ihe arbitration. The submission WJS nO[ th Jt 
the agreement on Ihe UNCITRAL Arbitratioll Rilles went to this Coun 's 
di scretion. It could not reasonably have been pUI in that way. when !e:lve to 
appeJI is in question Jnd by specifically regulating excl us ion of the right of 
JPpeJ I in rebtion to an award (s 40 dealing wilh exclusion Jgreements) the Act 
pUIS aside JS a disc retionary faclor contrary agreement not constituting: an 
exclusion agreement. Rather. the submission was that there could be agreement 
that the Act will not apply Jt all. 

\ ThJt there can be a lex arbitri different from the IJW of the country in which 
the arbitration is held is implicit in what was said in Jam~s Miller &. Pannus 
LId v Whitworth Sfrut £staus (Marrch~sur) Ltd. Black Clawson Inurnationul 
LId v PapiefWerk~ Waldhof-Aschaffenbllrg AG and Bank Mellat v Helleniki 
Techniki SA refe rred to above. The place where the arbitration is held is nm 
necessarily concl usi ve o f the seat of the Jrbitration. JS is obvious when one 
considers a peripJtctic arbitration. and in Naviua Anra:onica Pemal1G SA v 
Compania /nrernacin1lal de Segllros del Peru . Kerr LJ said (at 120); 

"There is equally no rcason in theory which precludes part ies to agree thJt 
an arbitration shJII be held Jt J plJce or in country X but subject to the 
procedural laws of Y. The limits Jnd impli<:ations of J ny such agreement 
have been much discussed in the literJture . but apan from the decision in 
the instant case lhere Jppcars to be no reported case where thi s has 
hJppcncu. This is not surprisi ng when one considers the comple xi ties and 
inconveniem:es which sur.::h an agreemen t would invo lve." 

- Can agreement on a lex arbitri diffe rent from the IJW of the country in which 
the arbit ration is held entirely escape the loca l rules'! The foundatio n for 
Jgreement on a lex arbitri is thJt all arbitrations arc consensual. part y aU lonomy 
being the cornerstone of modem Jrbitralion. and so Gradipore SJid that the 
r.::onsensual nJturc of the arbitration pennilled American DiJgnosllca Jnd 
GrJdiporl! to ag ree to c;(c1ude the Ar.::l if it would otherWise hJVC ~ppl i ed to 
Iheir arbitra tion. BUI the re: mUSI be J limit to the panics' frcedom , because their 
choice of the pJac.:e of the ir arhllrJt io ~ may carry with it applica tion to thl! 
Jrbitrallon of the law of that place accordi ng to Its terms so as to govern the 
<.:o nou r.:: l of the arbitrat ion. The freedom is 10 r.::hoose thc place. So far as the 
local rules compulsori ly apply and Jre inr.::onsislcnt wilh thc chosen lex arbll ri. 
they can not be put aside by agreement thJt they do not apply. 

Henr.::e in principle it seems to me that the app lic.:ation of the Act so fa r as it 
provides for leave to appeal. a compulsory IOCJI rule Jpplyi ng to the Jrhil r:ltlon. 
can not be PUI a!!o ldc by Jgrecmcnt that the Ar.::t wi ll not appl y to the arbitration 
at all. I thank th:lt fi nds some support in the reasons of SaVille J in Union of 
India v McDonnell D()j(l!las Corporation 119931 2 L1oyd's Rep 48. The 
JrbitrJllOn ag reement prOV ided that the Jrbitr3.lIon should be: conduc ted an 
accordance with the procedure an the ArbitratlOll Act 1940 (India): it also 
provided thai the scat of the arbitration should be London. The arbitratIon was 
about to begm in London. HIS Lordship WilS Jsked to determine whethe r the 
IJW governmg the arhitrJlum was Indian law or English law. He held 10 fa vour 
of Engli ~h law. c;(press ing his conclusion (at 51) In the tcrms that the 
arbHr.:J. tlOn and any award would be "subjcct to the supcrvl'lory JU ri sd ict ion" o f 
the Engli sh courts . The rCJsoning included. 10 the empha~lsed pan o f the 
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passagt: next ~~ t out. that the supt:r'lsury jUrlsdu.: tll>n of thc English courts 
I.:ould nut be e'(.duueu by the agrt:t:rncn t. 

r His Lordship refcITe!d (at 50) to thl! choil.:es of a law to govern the 
\ comrnerl.:iai barglln, a iJw to govern the arbitrltion agreement. and a law to 

govern the procedures In any arbitration, These laws COrTe!sponocd to those 
identified in Nm';ua Ama:ollica Peruallu SA \' Compallia Illtemacimtal de 
Seguros del Pem. HI.! Slid that in theory, and subject to a provIso to which he 
would re!turn. the! parl1cs could choosl! a different law for clch of these 
purposes, HI! set out the arguments put to him as to choice of procedural law. 
and said (at 50): r " These arguments arc nicdy balam:ed , It is d.!ar from the au thorities 

cited ahove th:ll English Jaw does admit of at least the theoretical 
possi bili ty that the parties arc free to choose to hold Ihdr arbitration in one 
country but subject to the proccdural laws of :lnOlht:r, but against this is 
the unuoubte!d fOlc t that such an agreement is caJcul::ucd to give rise to 
great difficulties and comple,'(.ities. as Lord Justice Kerr observed in the 
Ama:oll ica dl.!cisH.)n , Far e:wmple (aud this is the pr(J\'iso to which 
1 ref(rred ear/ia ill this jlldg ft/ efll) it sums 10 me that the jurisdictioll of 
the E"glish Court /Uu/u tilt' Arbitration A CTS m'er WI arbitratioll ill this 
cowury ("{II/lint be e:ccim/ed by WI agreemelll between the partie,\' to apply 
(he lou's of another ('mm try or illdeed by allY other mealls 1I1I1(S5 such is 

~ sallcriolled by those Ac(s theUlsei\'(!s, Thus. 10 my mill(/, there ca" be " 0 

question ill this case that the English Cmlwi would be deprh'ed of all 
juri:it!icrioll (}\ 'u the arbitration, HOh'e\'er. milch (}f 1/l(It jurisdiction is 
discretiollary ill clUlfClcler JO that if the Court \I ere ('um'illced that lhe 
parries hael chose" Ihl! procedural law of another coulllry. then it might 
well be l'low to interfere with the arbitral process, A}:uill. fo r the sake of 
u\'uiding parallel Cuurt proceedings. the COllrt might be minded to regard 
the chuia of a fo relX" lexul procedure as WlIolllltinR 10 W I exclusion 
agreelllent \I'itll", the lIIew/ill,!! uf s J of Ihe Arbitration Act 1979, Be tlwt 
as II mu,\. the "'w;a of a proadural law differell1 fm m Ihe law of the 
plu<'e of the (lrburcttulIl 11'111, at leust u'hul! that plact! IS Ihis cO/lIItry, 
l/ect!HtJriJ\' nlt'WI that tlte parties hW'1! aCllllllly elwsell to han! their 
arbarul prUl.:eedill e,s at /t'lISt pott!lIIiul1y XO\'UIlt'c/ bOlh by their express 
elwin! alld by the Iu\\s 0/ th is {'u lllllr/ 

r --Such a :, Iatl! or affairs I::' dearly highly unsat lsf:u.:wry: mdeed In Black­
C/ll\ll'ml "/tal/ullOl/a! Ltd \' Wa1tlho/-AschajfellbllrJ( AG 119811 2 Lloyd 's 
Rep -l--l-6 at ..153 , Mr JUSll!.:\! MuslIlI (a:, he then W;1:,) descnbed the converse 
sltuatlun (th,:1l IS. a furelgn arbitration sug~c::.tefJ to b\! go\ernt:d by English 
p~ccdufill bw J a) pruJul.:lng an ab:,urd rC!'oul1. 

r In tht: end, therl.!l'ure , the question is whctht:r the parties have agreed to 
'i uch a potentiall y unsallsfactory ml.!thod of regulating their arbitration 
procl!durcs, In my Judgml!nl. thcy havc nOt bt:CJusc. as Mr Vecdt:r 
.. ubmuh:d , the re I) a \\:.Iy of rcconciling the phrase re lied upon by 
~Ir Colman \\ IIh thl.! !.: hOlCe of Londun :1) thl! !-Ieat uf the arbitration. 
name ly by reading thai phr:.l::.1! a!'o referring 10 thl.! 10Iernai conduct of the 
arbltralion a:, upp()::.ed to th~ cx.lern<.ll ::.upcrvl ) lun of the <.Irbltrallun by the 
Cuun), Tht: \\urd u!'ocd In thl.! phra:,e relied upun b~ Mr Colman is 
"conuucteJ ' u. hlch I agree: u.llh Mr Vce:dl.!r 1\ morl.! apt to deSCribe tht: way 
10 u.h ll.:h Ihe part II: :, and Ihl.! tribunal arc to carryon the1 r proceedings than 
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the supervis ion of those proceedings hy the Indian courts. for example 
through thl.! Special Case provIsions of the Indian Act. It is true . as 
~lr Colman pOlOtl.!d out. that thiS would mean that only s 3 and S(ht!uule I 
of the Indian Act v. ould he :lpplkahle (though many of lhl! other 
provisions arc still to be found in the Engli sh statutes and so would he 
applieabll.! in the! English COUrts) but the \:onstru\:tion for which he 
contends would to my mind. not only havc thc unsatisfactory and possibly 
absurd results to which I have rdcrred. but would also necessarily give the 
word 'seat" a meaning which excluded any choice of London as the legal 
place for the arbitrat ion. In my vil.!w, such a change from the ordinary 
meaning to be given to that word in an international arbit ration agreement 
(the ord inary meaning being that submitted by Mr Veeder) ClnnOI be 
accepted. unless the other provisions of thc agreement show clearly that 
th is is what the parties intended. I am not persuaded that th.:lt is the case 
here. On the contrary. for the reasons given. it Sl.!ems to me that by their 
agreement the panics have chosen English law as the Ilw to govl!rn their 
arbitration proceedings, while contractually imponlng from the Indian Act 
those provisions of th.:lt Act which arc conccrned with the internal conduct 
of their arbitr:uion and which are not inconsistent with the choice of 
English arbitral procedural law." (Emphasis added.) 

\" Earl ier in Balik Mellat ,. H.llilliki T<chlliki SA. Goff LJ had said (at 315) that 
if parties choose to arbitratc in England .' ... Engl ish law will . as the curial law. 
apply to the conduct of the arbitration: and thl! panics will. by holding their 
arbitration here. suhject themselves for that purpose to Engl ish law ... .. . His 
Lordship was not addreSSing agreclnl!nt on :l diffe rent curia l law. but appears 
not to h:lve doubted the o.pplicalion of English curi:ll law of its own force. 

D 

E 

F 

In M J Mustill anq S C Boyd. Commercial Arbitratioll. 2nd cd (1989) 
' Butterwonhs. Londor)( the law governing the conduct of the arbitration is pan 
of the curial law. The authors observe (at (4 ) that an express choice of curial 
law different from the law of the country in which the arbitr:llion is to bt! held 
is o.lmost unknown .... .. no doubt bcc:luSC of the fonnidahle conceptual and 
practical problems which arc likely to anse shou ld it be necessary to invoke the 
pol,I,e r of J court in relation to the ft:ferenc~ ". Thl!y S:lY (at '10): 

" The chOice of a foreign curial law docs nul. \I. e submit. depri\e the 
English CDun of jUrisdiction. Jt has never. ~o far as we are awarc. bel!n 
suggeslcd that parties m.ay v:lJidly contract out of the powcr to se t aside or 
remll an award for misconduct: and If :1n explicit agreement c~n nOI 

accomplish this. it is hard to sec how it l'ould be achieved indirectly by thl! 
choicc of a foreign curial law. Nevertheless the choice of a foreign cunal 
law is a strong rcason for the coun refUSing Ica\c to sen:t! pro..:el.!dings 
abroad or to grant discretionary rcmelilcs." 

This passage was cited with :lpprov:l1 by Siaughlon U . with whom Woo lf LJ 
and Neill LJ agrecd. in Challl/el Till/lid Group Ltd v Balfour BeaIrY 
CUllstructiUII Ltd 119921 I QB 656 at 675. In that case it was held that the 
connecting factor for the appli ca tion of s 12(6J{ hl of the Arbirrm;oll Act 1950 
(UK). dealing with interim inJunctions. to a ca!'ll! contalOing a foreign clement 
was the place the panics had chosen as thl! :, e~1l of the arbitration . (I' the seal 
was In England or Wale!>. the court could grant an IOjunction. it 'ieems In his 
Lordship ' s VICW e\en If tht! pam!! :, had agreed on thl! pra..:eJural laws of 
another cou ntry. 
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In Collins (cd) Dicey ami Morrin)'. The Clntflit:l of Laws. 
.5.wJ':.cL.&..Max.wdl. LondoD it is said 61l 5M 1·581): 

12th cd (1993) 
• 

Although most sysh!mS o f arbitration allow the parties considl!rablc 
procr.:dural freedom (for c'(amplc. to stlpul:ltc the ex.tent of discovery or 
the admiss io n of oral evidence) it does not follow that the panics CJn for 
all purposes contract out of the mandatory procedural rules of the place 
where the arhitr:ltlon is being conducted. Thus where there arc rulcs of 
English procedure which the panics cannot VJlidly exclude by ex.press 
agrccmenl. a choice of foreign proccdur:ll law would not prevent those 
English rules hcing applicahlc 1O an arbitration in England. But as MU~HlIl 
and Boyd point out. the occasions in which English law treats procedural 
rules relating [0 arbitration as mandatory arc ran: . It is very doubtful 
whether the parties could. merely by choosing a foreign procedural law. 
contract out of the supervisory role of the English court in relation to an 
arbitration bdng conducted in England." 

r There is thus some judicial and othcr guidance contrary to Gradiporc 's 
suhmission . In principle. par1y autonomy does not mean complete freed om to 
exclude a system of law, or particular clements of a system of law, from the 
re lationship between the panics. Confining atten tion to statutory law. if the 
statute on its proper construction and with regard to the legislative power of the 
legisl:lIure appl ies to the parties and their conduct of the arbitration. and 
expressly or by necessarily implication can not he excluded by agree ment. the 
agreement of the parties to exclude it will count for nothing. If the slatute 
applll.!s to (hI.! arbitration. a prohibition against contracting out can not be 
avoidl.!d by contracting out of the prohihition. 

\ For these reasons I do not accept the foundation for Gradipore' s submission . 
But in any event I do not think the facts suppon it. I return to the significance 
of the :lgrecmcnt that the UNCITRAL Arbitrutiofl Rlllt!s be adopted ;}S the rules 
governing thl.! arhitr:ltion. r In my opinion. thJt agreement did nOl carry with it agreeml.!nt that the Act 
should nOi :lpply. In the light of the preceding communicJtions between the 
p:lnies. the ruks governing the :lrbitration were supplementary to the Act not in 
substitution (or itf Viewed ohjecllvely. not pursu:lnl to the uncommunicJted 
advice of Gradipnre' s cOUn~1 that it rejected th:l t the Act was applicahle. the 
ru les governing the arbitratIOn were what Mr Jacobs h~H..I rcfl!ITl!d to In his letter 
of I April 1996 JS rules (0 JPply during the JrhllrJtion. nnt ",~clfied in the 
distribution Jgreement (which did spt!clfy the A(;'t) hut In be Jgrced between the 
panics or in default of agreement ordered hy the arhitrator. They werc whJI 
Mr Haidt had describt:d in his letter of 6 June 1996 a!> the--rulcs of arhitnUlOn 
determined by agreement or by the Jrbitrator. as distinct from thl.! Act as the 
cunal law for the arhilratlOn. While the fac ts were quite different . there is a 
d;>l:rec of similarity wilh Union of India II McDmlllell Dou.r:las Corporation . 
T:lklOg the agreeml!nt in con text, the UNCITRAL Arhirrar;rm Rules JS the rules 
governing the arhltration were 10 govern the proccdurl.!s of the arhltra tion so far 
as nut incunsistcnt with the Act as the chosen IJW in accordance with which 
there hOod ocen the refl.!rra l to arbitrallon. All this IS supported by the f:l(;'t that . 
as was presumJbly well ·known to 'ssrs Jacobs and Haidl. the UNCITRAL 
Arbirrmio" Rules prOVided by an .2 that they should govern the arhltratlon 
"I.!xcept that where any tlf these Ru le- is In conilict with a provIsion uf the l:lw 
apphcahle to lhl! arhltratl on from which thl.! panic, cannot dcrog ~lle . that 
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provision shall prevai l". The ACI was such a law and contained some such 
provisions. includi ng s 38 from which the pan ics could derog::ue only 10 the 
extenl pcrmitled by s 40. So the Act was left 10 apply. relevantly so far as it 
provided for leave to appeal subjeci to any exclusion agreement. 

ddrcssing each of the ways Gradipore: PUI its submission. there was not a 
variation of the arbitration clause whereby the referral to arbitration was not to 
be in accordance with the Acl. hut at most a varimion of the arbitration clause 
by the addition that the referral to arbitration should be in accordancc with the 
Act and. in its procedures. the UNCITRAL Arbilraliotl Rules. with the Act 
prevailing in Ihe event of inconsislcncyJ There was no eleclion that the Act 
would not apply to the arbitration: Gradipore relied on Sargelll v ASL 
Dtvelopmenrs Ltd ( 1974) 13 1 CLR 634 aI 641 ·642. bUI Ihere was no queslion 
of election between inconsistenl rights. Nor. wh:llever GrJdipore melnl thereby 
in its subm ission. W.:lS there an implied rejcclion of Ihe Act. 

An exclusion agreement? 

Section 40 of the Commucial Arbilrarion A CI 1984 provides: 
.. ( I ) Subject to th is section and section 41 : 

(a) Ihe Supreme COUri shall nOI. under scelion 38(4 )(b). gran I leave 
to appeal with respect 10 a question of law arising out of an 
award: and 

(b ) no applical ion may be made under secl ion 39( I )(0) wilh respeel 
to a question of law; 

if there is in force an agreement in writ ing (in Ih is section and section 41 
referred to as an 'exclusion 3grcemenL' ) between the panics to the! 
arbitrat ion agreement which excludes thc right of appeal under sec­
lion 38( 2) in relat ion to the award or. in a case falling within 
paragraph (b). in relation 10 an award to which the determination of Ihe 
qut!stion of law is material. 

(2 ) An -exclusion agreement may be expressed so as to relate to a 
panlcular award. ro aw::ards under a panicular arbitration agreement or 10 
any other description of awards. whether ari sing out of the same 
arbitration agree.{'1ent or not. 

(3 ) An agreement may be an exdusion agreement for the purposes of 
this section whether It tS entered InIO before or after the commencement of 
Ihis Act and whelher or nOI it (Qrms part of an arbitrauon agreemenl. 

( ~ ) Excc:pt as provided by subsecl ion (I ). sections 38 and 39 shall have 
effect notwithstanding anYlhing in any agreement purpon ing: 

(a) to prohibit or restrict access to the Supreme Coun: or 
(b) to restrict the jurisdiction of the Supreme Coun. 

t (5) An exclusion a2reement shall be of no effect in rel;nion to an award 
made on. or a quc:stion of law arising in the course of. an arbi tration being 
an arbitration under any other Act. 

--C.6J: An e .~cl usion a1! reement sha ll be of no effect in rcl l tion 10 an award 
made o-;-ma questio"'n of law arisi ng in the course of. an arbi trallon under 
an arbilrat ion agreement which is a dumestic arb itralJ on agreement unless 
the excl usion agreement IS c.: ntcrcd into after the commencement of the 
arbitration in which the award IS made or. as the case requires. In which 
the question of law arises. 

(7) In thi s sec tion, 'domestic arbitration agreement' mt!ans an arbit ration 

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

330 Sl PRD1 E COL'M,T 1! 19':Ilh 

agn:I!n1l!nt whll.:h OIXS not provIde. I! ;~pn.:ssly or by lmplic ~lIion. for 
arbitration In a country mhl!f than Australia and to whu.:h nellher: 

(al an inul'l.ldual who is a national of. or habitually res ld..:nt in. any 
coun try other than Australia; nur 

(h) J body corporate which is incorporated in. or whose central 
m:lnagcmcnt and ~ontrul is exercised in. any country other than 
Australi.:l : j 

is a pany a e time the arbitration agrl!cmcnl is entered into ." 
Sl.!'clion 39( 1 )(a) is onccrncd with curial determinat ion. with the consent of 

the lrbit rator but not of all patties. of a question of law arising in the course of 
the arbitration. Sl!l.:lion 4 1 dl!als men: spl!cifica lly with exdusion agreements in 
relation to particular kinds of dispute. and is of no prescnt relevancc.r As will 
appclr. in the considerltion of s .. 0 reglrd must be hld to s 28 of the Act. 
whit:h provides: 

"Unless l contrldic tory intention is exprcssed in the arb itrltion 
ag reement. the Jward made by the arbitrator or umpire shall. subject to 
this Act. be li n:lI and binding on the plrties to the 19n:ement." r Gradipore submitted that there was an exclusion agreement because the 

plnies had Jgrce.:d in writing. in the.: exchange of letters in June 1996. that the 
UNCI TRAL Arbirrariotl R//lt!s be.: adopted JS the ruks govern ing the arbitration. 
and h:.ld thereby :.Ign:l.!d th:.lt the aW:.I rd should be tinal and binding becJuse 
art 32.2 of the UNICTRAL ArbitfCltivlI R I4/t!J dC:lling with thl! form :lnd effect of 
the :lwanJ states: 

" 2. The award shJIl be mJde in writing and shall be li nal Jnd binding 
on the pJnies. The partie.:s undertake {o carry out the aWJrd without 
delay'" r (Grlldlpore also submitted that there was In exclusion Jgreement becJuse the 

entire AI.: l hJd been rejected. repeali ng the submission r.:onsidered in the.: 
prcr.:cdmg port IO n of these re.:asons. The lug leal difficult y of excluding the Act 
cnllrdy but rd ying on Its prOVisions as to an exclusion Olgreemen l nl.:'ed nUl be 
c! ,\plorcd : for the reasons I have given. there was not the entire rejection. ) 

..-- There appears to be little guidant:c in th l! cascs as IU Ihc c.:ffcct of the p:.lrlles· 
, Ilgrceml.! nL Spcaki ng or the eqUivalent IU s -l0 of the Ar.:t. s 3 o f tht:: ArbitrarivlI 

Act 1971.) ~UK ). M Musti ll and S C'Boyd. COlllmt!fcitll Arbirrariorl . 2nd ed 
( 1(89) B.u.uct.w.on~u. Luudtm' sugge~t ta t 635) that thcre IS •• ... room for 
um:ertalOty as to what exactly the Act con template;::) by way of an exclUSion 
agreement " . The authors adven to the cqu l val~nt to :) -l0(4 ) as possibly 
indil:at ing that a general ou~te.: r of a ri ght uf appeal is lneffe.:L:ll vc. but l l:onsldcr 
the.:y corrcl.·tly find this unconvi nl.:lng on the ground thJt the subsecllon is 
In tcn t.it.:d lu ensure that only a valid cxd u:)ion agn:ement Will suffice. 

In Arub Africu/l £/lax,\' Curp Ltd I' Oiieprudllkl<n Nederiwld 8V 1/9831 
1 Llo~t.l ·:) Rep -l19. thc part ies ag reed that their arbitration shoult..! be 
" ac(.;ort..!lng to ICC RuJ,,:s" . Amde.: :!-l of Ihe ICC Rules prov lt..!cu: 

" 1. The arbltr:!1 awaru sh:.111 be li n::J.l .u2. By submitt ing the dispute to 
:,Hbltratlun by the Intcrnallon::J.1 Chambcr uf Commerce. thc parllcs :) hall be 
deemct..! tu ha\c undcrlJkcn to carry out the rc:>ultlng J",-ard without delay 
ant..! to have \I. JI\ ct..! thei r nghl to any form of appeal Inso far J~ ~uch 
v, JI\l.'r can \ahdl~ bt: matk ." 

It "a~ hdt..! tha t the partle~ hat..! entacd IOto an C.\clu::alon agrecmcot within ~ 3 
of the Arhtlrwl(JIl Acr ItJ7tJ (L· K,. Lcggau J ..,a ld (at .1 23): 
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r-Section 3( I ) uf the 1979 Act docs not require the over! demonst r:uion of 
an intention 10 exclude the right or appeal. True it is, that formerly the 
Court was careful to mai ntain its supervIsory jurisdic tion over :ub it r:J.tors 
and their awards, But that aspect of public policy has now given way to 
the need for fin:llity , In this rcspcct the striving for legal accuracy may be 
said to have been overtaken by commercia l ex.pedicncy , Si nce public 
policy has now ch:lnged its stance. 1 see no reason to continue to adopt an 
approach to the construct ion of exclusion agreements which might well 
have been appropriatc before it had done so, In my judgment , the phr:lse 
'an agreement in writing, " which excludes the righ t of appear is apt to 
apply to ;10 exclusion agreement incorporated by refercm:e, , , , 

hile recalling Sir Alan Herbert 's dictum about 'deeming' , I am qui te 
unable to hold that if parties ag ree tha t they should be deemed to have 
waived the ir right to any form of appeal they have not the reby done so, It 
also seems to me th3t the exclusion (in effect) of every right of JPpeJI 
which can lawfully be excluded. nOt only achieves that result but achieves 
it in a way v.hich is harmonious with the 1979 Act and allows for those 
partkulo.r mallers in which the right of 3ppe31 cannot be ex.eluded," 

\ This decision was accept cd as corrcct by the Court of Appeal in Marine 
Cmurarrors IIIC l ' Shell Petroleum Ot!\'dupl1lellf Co of Nigeria Ltd 11984) 
~ Lloyd 's Rep 77, Gradipore said Ihat the decision supported its submission 
hl.:cause both the ICC Rules o.nd the UNCITRAL Arbitrutioll Rilles stated that 
the: award should be final (in the case of the UNCITRAL Arbitrutiofl Rules 
:!dding that il , hould be binding) and both the ICC Rules and the UNCITRAL 
Arbitrution Ril les provided that th l.! parties undcrtook to carry out the award 
without delay, However, the det:islOn " as founded not un the slatemc:nt as to 
fi nality or the undertaking to carry the award out but on the deemed wai ver of 
Ihe: parties' nght to any form of o.ppeal. The waiver IS not to be found 10 the 
L'NCI TR.4. L Arbitration Rilles, Amaic:ln Dlagnoslica did nUl submit Ihat thl! 
e:~cJ u s io n agrecme~ if the re was one , coulJ~ nOI be by Incorporation by 
rcre renc!! of art 3 2 of the UNCITRA L Arbitration Rules , and I do not think 
Gradipore gains an assistam:e from Arab A/rica" £'-!{ rgy CorporUlion Ltd \' 
Olieproduktell Nederlulld BV as to the dfcct of J.rt 3;2t 

r In White Constructions (NT) Pry Ltd \' Mllttull (1988) 57 NTR 8, the 
.trbitrator told the p3rt ies he would J.ccep' nomination " on the: clear 
understanding Ih:lI my award as arb it rator will be accepted by both panics as 
linal and bi nding ." .. , Thc parties agrccd, The statute was materially in the 
... ame tenns as the Act. It was hcld that any exduslon agreement was not in 
writing, but Martin J conSidered whether there was an I! x.cl usion agreemen t and 
hcld that there W:b , 

- His Honour observed (at 12/ that II w()ukl not be righ t to appruach the 
lj ul.!stion or an C~cluslLm a\!reemcnt on thl! basis that cJl hcr the arbJlralUr or Ihe 
r:..lrtics IU the arbm;Juon v. ere ignorant or the provisiuns of the Act. and that 
their agreement could only ha ve meanin g If It was dlrel.:tcd to exdudlng the 
qualified fight or appeal In s 3~H21 , After dlScu ~s l on m:.lking II dcar that he had 
In mind both thl! !!qul valent to S 2~ of 'hI! Ai.: t anll that piln of thl! arbmauon 
dause providing that the arbitrator's av.ard should be finJ I and binding on the 
p:..Irtles. Mart in J saId (at IS}: 

.. Although II is undoubtedly preferable that the terms of an I.!:<ciusion 
agreemen t InL:orporJtes spec ific re fe rence to suc h of ss 3!:H2, and 31}( I Ha, 
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as the.: partlcs se!:k to \! ;u:lude from oper.:ltion. It is nOl necessary that they 
do so. TIle Act d~)es not expressly r\!quire it and such a requirement should 
not b..: Implied. It is up to the parties as to how they express their 
agreement anu. If an intention 10 excluut! the ri~hl of appeal (or to have a 
preliminary exclusion [sic question I of law detcmlincd) can bt!: fairly scc:n 
from the words they choose to employ. then it should be made effectual. 
I consider that if panies agrec.:d that thc.:y would both ilcccpt an arbitrator's 
award as ' final and binding ' they thereby exdude tht! qualified right of 
appeal under s 38(2)." 

r This was a stronger case than the present case. The p.:mies· attention was 
spcci tk.:llly directed to the status of the award. and they agreed not just that it 
H'otlld be fin.:ll and binding (which W.:lS .:llrc.:ldy the C.:lse. quite .:lpart from s 28 
of the Act . by virtue of the arbitration clause) but that it would be ucupred as 
final and binding. That the parties intended by their further agreement more 
than that the award should be final ilnd binding subject to the st.::n utory right of 
ilppcal . and intended to exclude the right of appeal. can be ilccepted, I do not 
think that Gradipore reillly gains suppon from this decis ion, and ( do not accept 
Gradipore's argument that the fact that the arbitr:uion in this C:lse has an 
intcrnational navour suggests that the panics intended to exdude what were 
called parochial rights of appeal in aid of finality of the arbitral process. r A decision in the opposi te direction is Comu v C&'C Ney.·s Pry Ltd 
(Ycldham ) . ~8 April 1989. unreported ). The arbilr,.ion douse included: "The 
panies agree that thl! Award of the Arbitrator shJIl be lina!. t:onclusive and 
binding upon them ," It was held th.:lt the arbitration agrel!mcnt was a domestic 
arhitration agreement , and hy force of s 40(6) of the Act any exclusion 
agreement would have been of no effect. His Honour said , however (at 431· 
43~ ): 

"Although. on the face of it. the words 'final. cum.:lusive and binding 
upon them ', b..:ing words of considerable Width. would appear to be 
sufficient to ex.dude a nght o f appeal. the reality IS that the ex.pression 
'fi nal and binding' IS tu be found in s 28. and In the old Arbilrulion Act 
IIJ02 in the SeL:und Sl:hedule, as well as in s 16 o f the ArbltrutlOn ACI 
1950 (U K,. Such , express ion was employed to bnng finality . subject to 
well recog nl~ed niethoos of challenging awards. to arbllral proceedings. 
Ccrto.inl y sUl.:h express ions (and (hI.! word ·condu:.ivc ' docs not o.lter the 
situation) do not constitute an attempt to oust the jurisdiction of the coun: 
sec f-ord ,. Clarkso,, 's Holidilys Lid 119711 I WLR 1.j12. I think it is 
correct 10 submil. as counsel for thl.! plaintiff in the prescnt case did. that 
lhe words hcrc empluyed in d 7(c) merely reStJle what h:ls lung been the 
rule 10 relauon to arbitrations. namely that an award is final and binding in 
the tradillunal sense . and such an award creates a res judicata and an issue 
estoppel . subjcl.:I 10 j udici.al review by thl! couns. 

In Mu~ tlll and Boyd. Cvmmucial ArbilraliufI (1982) at 591. thc authors 
s.ay. In relation to the currespondlOg English prOV is io n: 

,It mu~t. however. bc: al.:knowlcdged th.at thc:re I ~ some room for 
uncertainty as 10 what ex.actly the Act contemplates by way of 
Cl.dUo.;lllO agreement. and v..e believe that the safest course wdl be to 
use a funn of words which. by cxpn.:ss reference to sel.:1I0 n 3( I) of 
the Ar..: 1. e ,l.l:lutles all rights of appeal. ' 
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In a note to s 3 of the Arbitrarion Act 11.)79 appe:m ng in the Supreme 
Coun Practice 19MM (UK) at par 58M5. it is said: 

·It is thought or at any r:ltc it would be wise. th.a! an excl usion 
agreement should expressly exclude the exercise of each of these 
rights rathe r than it should be expressed in general terms.' 

In my opinion both these comments properly rellcct what is required in 
order thaI there may be :1 valid exclusion agreement. Such an agreement 
must demonstrate that the panics have advcncd to the righl of appc;J.1 
which. within the limits of the legis lation. would otherwise exist. and [hey 
must express ly cxdude it. I do not think it is sufficient merely to say, as 
was said in cI 7(e) . that the award should be final , conclus ive Jnd binding. 
BUI . as I have indicated . the present application succeeds because there 
was no exclusion agreement entered into after the commencement of the 
arbitration ... 

It would undoubtedly be wise 10 frame an exclusion agreement by speci fic 
re ference to the right of appeal under s 38(2) of the Act and/or an application 
for detcnninat ion of a question of law under s 39(1 lea). If on its proper 
constructi on. and read with pcnnissible regard to the circumstances in which it 
was made, the agreement is one which excludes the right of appeal or the 
appl ication. I doubt that it is necessary that the agreement identify the relevant 
provisions in terms. I am not sure that Yeldham J said that it is necessary. since 
the terms of an exclusion agreement may demonstrate adversion to the right of 
appeal (or an app lication) and expressly exclude it in any sufficient language. 
But in my opinion agreement that an award shall be fin'al and binding and an 
added undenak ing to carry OUI the award without delay {which is the most 
which can be found in the agreement in relation to the UNCITRAL Arbilraliotl 
Ru/~sl is insufficient for an agreement which excludes Ihe right of appeal under 
s 38(2} in relation to the award . In accordance with a long history. reference to 
an award as ti nal and binding leaves it subject to challenges properly available 
to a dissat isfied pany. Section 28 of the Act cont inues that posiuon: 
consistently with it. mere repetition Ihat the award is fina l and bi nd ing can not 
make an exclusion agrt!emcnl. 

In tht! c ircumstances of the present case. there is no suggestion on the 
evidence that the partlcs had in mind. when they agreed that the UNCITRA L 
Arbitration Rules should govern the arbit ration. the ques tion of fi nality of the 
award and the effect of art 32 .3. let alone Its effect by way of exclusion of a 
right of appeal under the Act - for re:lSons already given. objective ly 
de tennined they were conl.!e rned with other matters. The agreement as to 
adoption of the UNCITRAL Arbitration Rules. and of art 32.3 itself. fa lb short 
of demonstrating an intention to exclude the right of appeal available under the 
Act according to whkh. by the arbitration clause. there would be the re ferral to 
arb itration. 

forum non conveniens '! 
Grad ipore submitted that this Court is "dearly an in appropriate forum to 

conSider the issues raised be tween the parties" . No doub t it had in mind the 
"clearly inappropriate foru m" test considered and explained in the judgment of 
Deane J in Oceanic Sun Line Special Shipping Co In c I' Fur ( 1988) 165 CLR 
1'17 at 2~7 -2~8 and adopled by all members of the bench 10 VlJlh ~' Manlldra 
Flour Mills P,r Ltd (199Q) 17 1 CLR 538 . 
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The argumen t In !\uppon (If the \uhml ~sl(l n .. ccmcd to go as follows. Thl 
DI!-tm:t Court ..... as !-ull \clc;,cd o f the dispute Oclu.ccn American Diagnoslica ani 
G radlporc . hCCJu!-c Judge Chin h:ld not cJlspo\cd of the proceedings but hat 
placed them on the ~u !<o rcn~c docke!. The c\ldcncc ~h()wcd that Judge Chlr 
mqulred. ,:lnd ..... a~ Informed. u!- to the progrC"'ii of the arburanon fro m time H 
lime . Coder .. :!07 of the Fedua/ ArlmrtJlUlII Ac/ IL:S) appllc::mon could he 
made to the DI!-tncI (ourt lor an order conftnTIlng the award. and the DI~tnCI 

Cour! \\,'a~ lIhhgcd (0 confirm the a .... :ud unlc!-'\ It found Clnc of the grounds for 
refusal or deferral of rct.:ognltwn or cnfon.:c:mcnt of the award :"pcclficd in the 
Convcntltm. Thl!rc \,I.;a~ there fore an a \'allahlc rq~l mc. mdeed a regime alrcad) 
In place. for taking up the a ..... ·ard .lnd gl\,lng effect to (he award and the rights 
and obli£<Hions of the parllc~ flOWing the refrom . It would be "seriou~ly and 
unfairly burden~()me . prejudicial or damaging" or \exatlous In the sense of 
"productlvc of J ~crious and unJu~lIficd trnuhle and hara~~mcnt " (sec Vnt/r \' 
Man ildra Flour Mills Pry. Lid (at 555)) for thi S Coun to intcr\,cne h) 
cntcrt':lInlng the appl icat IOn for Icavc to appeal. because Gradlpore would be 
cxpo~ed (0 Ill lgatiun on two frunts. The dear inappropriateness of this Court J !-I 

a forum was all the more !-IO. II was !-la id. Yo hen the dl~putes primarily concerned 
e\'ents whIch look place In the Uni ted Slatc lo uf America. and when one of the 
claims on '" hlch ~Gradlpore had !'>UI.:cecded In the arbltrallOn called for the 
applica tion of the Cmllll'Ofna Umfo rm Trudr SrcrC'tJ Act In a:-.:-.cssing li S 

compensation and other relicf. 
I have some dlrficulty In seemg that a fo rum non conveniens question arbcs 

at all. Gradlpore n:llcd on the deci~ion of T:Jmbcrlln J 10 Hi·Ful Pty LId \. 
KUlking MUffltme Curril'fs /!lC (1996) 71 FCR 172 at 185. saying that the 
present case was an a fort ion ca:-.e, but tholt W:lS a :-. tay of proceedings in favour 
of a London arbitration and was nOlhing \(l do wllh leave to appeal in .ln 
arbitration ordered by a <:ourt with (I Will a!-l:-.ume) a residual Interest in the 
proceedings in which the arbitrated disputes \Acre first embodied . By its 
applicat ion for leave to appeal American Diagnostica seeks to invoke an 
enutlement (0 approach this Court given to it by the Act: there is no question of 
an alternative forum in ",hi"'h it may do the same, and the purpose of 
Gradipore's opposit ion is to preclude American Dlagnostica from challenging 
the award for error of law. This Court has a jurisdiction not available 
elsewhere. :1 j urisdiction to which (if I am correct 10 what I have said thus far) 
the parties agreed the ir arbitr3tion would be suhJecl. It may be thought that 
inappropriateness of this Coun as a forum for these proceedings IS a non-issue 
- It is the only forum and. 10 the sense explained. the agreed forum. 

In any event. I do not think it h:1s been shown thai this Coun is a cle::trly 
inappropri:l1e forum so that II should decline to entertain the application for 
leavc to 3ppeal. When arbitration of 311 cl3ims hclween American Diagnostica 
and Gradipore waS ordered and the litigation of American Diagnostica's claims 
against Centerchcm was stayed it was known that the arbitration would be held 
in Sydney: sec cI 18 (If the distribution agreement. It must have been 
recognised th3t one or more of the partics to Ihe arbitration might seek to 

F 

invoke (he supervisory j urisdiction of th is Coun. and I do not think it can be G 
said that the District Court kcpt for itself. to the exclus ion of this Court . 
everything which might follow or now from the orders the District Court made 
- placing the District Coun proceedings on the suspense docket was. as I have 
nOled. an adminlstrativc procedure. Amem::m Diagnostlca's enutlement to 
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Invoke the: supervisory jUrisdiction of thiS Court , as It has done in seek ing Icave 
to appea l. is not matched by any equl\'all!nt l!ntllkmt.:nl 10 apply to the District 
Court 10 havc error of law on tht.: pan of the arbitrator identified Jnd correctl!d, 
nur do the grounds on which the DistnJ.:t Court might dedint.: to J.:onfirm the 
.Iward on an application made 10 it by Gradiporc extend to allowi ng Amerkan 
Di;lgnostica to rJise the errors of law which it st.:eks to r:lise in its application to 
this Court. In a real sense. tht.:re fore , Amerkan Diagnostka asks th is Court to 
ac=rcise a jurisdiction whkh can not be exercised by the District Court. being a 
Jurisdiction which is JvailJblc to it because of the agreement of the parties 
whereby tht.: arbitration was ht.:ld in New South \Vales. Grad ipore will not be 
twice vexed: it may be vexed in th is Coun when it would not be vexed at all if 
this Court were to decline to enterta in American Diagnostica's application, but 
thaI undt.:rl ines that the issue of forum non conveniens m3Y not 3r1SC 3t all. I am 
cert3inly not persuaded th3t a stay of these proceedings (being the W3Y in 
which th is Court would decline to entertain the 3pplication for leave to appeal 
on forum non conveniens grounds) is necessary to prevent this Court 's process 
being used to bring about injustice. that being the underlying basis of a Slay of 
proceedings on forum non conveniens grounds: see CSR Ltd \. Ciglla I"sural/ce 
Allstralia Ltd ( 1997) 189 CLR 345 a. 399. Nor am I persuaded .ha •• his Coun is 
.1 clearly inappropriate forum for these proceedings, 

Gradipore also rel ied on Chromal/oy Aerostr\';ces Illc \' Arab Republic 0/ 
Egypt 939 F Supp 907 ( 1996). The proper law of .he conlraC( be.wecn 
Chromalloy and Egypt was Egyptian law. The contr;Jct incl uded an arbitration 
dause providing for arbitration in Cairo. Chromalloy invokl!d the arbit ration 
dause and an aWJrd was made in its favo ur, Chromal1oy applied to the United 
States District Court ror enforcement of the award. Egypt appealed to the 
Egyptian Coun of Appeal seeking null ification of the award , and nullification 
.... as ordaed. The District Court held that it would nonetheless enforce the 
.Iw.:lrd, bcc;wse under United SIJleS law it was obliged to do so unless onc of 
[hI! groundS for refusal or ddt.:rral of recognition or enfon:ement of the award 
' pecified in the Convention was made out , that the Egyptian cuurt null ified the 
.• wa.rd gave a discretion to re fuse to t.:nforce tht.: aWJrd. but the discrellon should 
nol be ext.: rcl ~ed because the award was nli open to challt.:nge under United 
Slates law and thc Unltt:d St.:lh:S public policy 10 favou r of final and binding 
.trbmauun uf J.:o mmt.:rclal lll .) putes ""'as ~u ~ t rong that the deCision of thc 
Eg:yp t j~n court should not be rccogOl~ed, 

Gr~dipore u.)ed th is decision fo r the propusltion that "where there is ;) 
rotcntiJI conn ie t in decisions, this should a.ttrac t the forum conveniens point " . 
Su fJr J..) II pcnmnetJ thc enrorccment of J foreign award scI a!loide in its country 
of origIO. ChromaI/o,\' Aeroservu'es /flC I,' Arab Republic 0/ EKypr IS not frl.!l! 
from contro\ersy. It has been wclcomed. but has ~en cnt lcl st.:d in pnnclple 
.. .lnd for It S reasoning and descnbed as "anomalous 10 a number of respects" : 
Schwanz, " A Commentary on ChromaI/o.\': Hilmartun. a 1':J.mcricainc" { 1997, 
14 J In. Arb 115 a< 131 : , ec .he full J,,"usslUn In Sampilner. "Enforcemen. of 
~ullilied Foreign Atb"r"1 A"ards " (1~~7, 1-1 J In. Arb 1-11. II seems .ha. nu 
lithe r JUrlsdlclions apan fro m Belg IUm ohe Htlmarro ll <.Iecl~l u n (Hilmarw lI 
t /On', CUH Ci\ Ire Re\ Arb 1994. 3:!7J1 Jre repurtetl to ha\c given cffect to an 
.1ward annulled ;.11 the scat of the arbitration. and whether other cuurts in the 
L' nited StJh::S "",til folio\\. [he lead of ChroU/alluy AertJJen'l(eJ / IIC \' Arab 
Republic of £g,\pt rcmalO!lo to be :,ee n. The pott:nual connlct In decl!lolons IS by 
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no means assured. hUI In any evenl I do not thi nk the po~!\lhaJit)' that the 
Distric t Coun will nOI recognase a deCISio n of lhl~ Cuun to grant leave 10 

appeal makes thiS Co un , or contnbutes 10 making th iS Coun. a clearl y 
inappropriate forum for the appllcauon for lea\'e 10 3ppcal. 

Time for application for lea\'e to appeal 
Gradlporc 's written ). uhmlsslons Indudcd the !'o ubmlsslOn that AmC'ru.:an 

DiagnosuC3 was OUI uf lime for ilS applicatIOn for ICJ"'e to appeal oth~r th::m In 

relation to G rad lporc ' ) d::lIm for hrcac.: h uf contract. Nothing was !'o ~lJd or th l!'! In 

the: oral submisslon!'l. and the pOint may have been abandoned. In any event. 
1 do nOl think it , hould be accepted. 

By PI 72A. r 5(3) of the Supremt! Co"n Ru.lcs 1970 American Diagnostica 
had to commence these proceedmgs wllhin lwcnty·cight days o f the "material 
date " or wllhin such extended time as thc Court may fix . By Pt 72A. r 5( I J(b) 
the material datc IS "the date on which notIce of the award is gIven hy the 
arbitrator" to American Diagnostlca. Amencan Diagnostica commenced these 
proceedings o n 17 December 1997. Gradiporc contended that the mat.criJl da te 
is 28 August 1997, !lubmitt ing that what I earl ier ca lled the arbitrator' s reasons 
leading to cenain conclus ions was an award. and the interim award as to whIch 
American Diagnosuca h:ld to :lpply for leave to appeal. American Diagnostll.:a 
did not apply for :In extension of llmc. 

The reasons published on 28 August I lJ97 were in a document enti tled 
" Interim Award". Afte r stating his clJndu~](,"~ the arbitrator recorded : 

"I will give the panics lime to consIder my reasons and address me on thc 
fonn o f my next award. There ~hould be no dIfficulty with the claims 
which arc to be dismissed. As to the other claims I will hC:lr suhmissions 
about what award I should no w make and how the arbitration should 
cont inue.' . 

This was rather m ixcd. The title and the reference in the first sentence in the 
passage just set out 10 a " next award " suggested thai there was an award o n 
28 August 1977, but the second and third sentences in the passage suggested 
that the award by which some cl aims would be dismissed and other claims 
disposed of was to be made in the future . I will return to what the arbitrator 
said in the body of his reasons, which seems to me to throw light o n what the 
arbitrator intended. 

When informing Judge Chin o f the status o f the arbitration Mr Haidt 
described what had occurred as an interim aW3Td on liability , but Mr lacohs 
said thatthc arbitrator would "formalize his Interim Award . .. and that Award 
is expected in the week commencing 10 November 1997" . 

What I have called the interim award published on 20 Novemocr 1t)97 was 
in a document entitled "Further Interim Award (2)". In that document the 
arbitrator said that o n 28 August 1997 he had "stated my conclusions o n 
liability in this arbitration and published my wriltcn rcasons in a document 
headed Interim Award", and : 

" In all the circumstances I refrained from making any formal award when 
I published my award because 1 considered that it would be beller to delay 
the making of the award unt il I could deal with all mailers of liability, 
leaving for future determination only the question of what relief should be 
granted to Gradiporc and quesllons of costs." 

While continuing to refer to the document published on 28 August 1997 as 
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In interim Jward, the Jrbitrator endcd thc document published on 20 November 
19~7: 

" INTERIM AWARD 
I now make the following fonnal interim award. which interim award 

incorporates the materia l and reasons in the document dated 28 August 
1997 and called Interim Award and the material s and reasons above in this 
ducument. The amounts in paragraph 4 have been agreed between the 
parties. 

I dctennine order direct dcdare and award as follows . 
In my opinion. although referring to the document published on 28 August 

1997 as an interim award the arb itrator did not intend to, and did not, mak.e an 
:J ..... 'ard at that time. An award must finally resolve a maHer referred for 
:Jrhitr:nion. even if (as an inte rim award) only part of what has been referred to 
l rhitrmion: Re Resort COlldominiums fn e [19951 1 Qd R 406 at 423-436. It is to 
hI.! distinguished from a procedural ruling or publication of reasons for the 
r~lnil.!s · infonnation or ~om ment: sec, eg, Three Valleys Water Commilla v 
fiinnie & Pannus (1990) 52 BLR 42: Re Resort Condominiums fnc: Doran 
Construction Pry LJd v Hell/th Administration Corporation of New South Wales 
I Rolfe i . 24 AuguSl I W4. unreponed ). Clarification of the rather mixed 
indications earlier mentioned, and that the arbitralOr did not intend to, and did 
not, fi nally resolve any mallcr referred for nrbitr:Jtion on 28 August 1997, is 
:Irparent from thc body or the arbitrator 's reasons. At one point , when dealing 
with the submiss ion that a particular argument was nOl open on the pleadings, 
the arbitrator said, .. However, this award is interim . My conclusions nre 
provisional" , <lnd that the part icular matter could be taken up ngain. The matter 
l·oncerned Gradipure' s breach o r con tract c l::lim, as to which the arbitrator's 
I.:ondusion was expressly tentat ive. but the arbitrator's I::lnguagc shows that in 
Jc:sl.:ribing his reasons as an interim award he meant that his conclusions were 
provis ional and did not then resolve the m.:lIlcrs considered hy making an 
.Iward. With thai understanding. what the arb itrator then said Ic ft for the fut ure 
nt :Jkmg the aw:u d wherehy he final ly delennined mallers referred for 
,Irhilration . This he did by the document puhlishcd on 20 November 1997, 
de;.trly stating (al~ i t rctrospectivel y) that th~ earlier document was not his 
award. The material date was 20 November 1 IJ97 , and these proceedings were 
I.:o mmenced within time. 

I should add thaI. although no application for an extension of li me was made 
and extension of time W:JS not in issue:, in the ci rcums tan~es I have recounted it 
" not easy 10 sce why an exte nsion of time shou ld not have hc!!n granted if the 
lTl:Jt!!ria l dale had been:!H August 1997. 

Leave to appeal 
American Diagnos tica sought leave to appeal in relation to what it said were 

!hrec questions of law . The ti rs! was 10 do with d 12 nf the distribut ion 
.tgrecmcnt: the second was to do wilh mi :" use of confiden tial informnl ion: and 
the third was 10 do with asscs:"menl of damages. 

I have set out s 38 o r the Act. from which appear the cu mulative and 
Jltc: rnat ive reqUIrements for a grant or leave to appeal. It is well -establi shed that 
, )X should be conslrued and appli ed in the light of a leglsl<.llive policy " to 
promote the finality 01 arbit ral awards even at the price of llcny ing a pany its 
u,ua l enti tlement to the <.k lcnnmatlon of the dISPUh': by a cnun of law" (Natoli 
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\' Walker (Court of App!.!a!. 26 ~1ay 11)9J. unr\!portc.:d) , per Kirby P: scc also 
Prall/emuie /III 'eSrme1l1s Pry LId \' Sltlff! of Nt! II' SOllth \Valt's ( 199 1) 26 NSWLR 
203) , and thai even if (hI! rcquin:mcnls nr s 38 arc met the Court rCIJins a 
gent! rai di scretion 10 gr~lnt or refuse kave to JPpcal : sec NmDIi \' \Valker. Evcn 
if clTor of I:lw he shown. thl!' parties to an :lrbi tra li0n may bl! left with the 
arbit ~tor's award. For reasons which will appear. elaboration of all the 
n:quircml.!nts of s 38. Jnd of [hI! general discretion. IS not ncccssJJ)' in order to 
determine AmcriL"Jn Diagnoslica's applic::uion. 

[His Honour then deal! with matters in a manner not calli ng for repon Jnd 
cont inued :] 

(e) Assessmelll of damages: 

Gradiporc sur.:cccdcd in ils claim for misappropriallon of tradt: sccretS under 
the Connecticut Vlli/oml Trade Secrets Acr. In s 35-51 of the Act . ' trade 
secret" is defined . and then " misappropriation" is dt:fincd in t..:nns involving 
improper di sclosure or acquisition of a trad..: secret. No provision spt:cifically 
proscribes misappropriation or cre:Hes a duty not to misappropriatc. Section 35-
52 goes straight to injunctive relief against ac.:t ual or threatent.!d miSJ.ppropri· 
at ion. Section 35-53 then provides: 

"35-53 . Damag:..:s Puniti ve damJgcs for wilful and malicious misap­
propriJtion. 

(a) In ::aJJit ion to or in lieu of injunctivl! rdid. a cumplainant may 
n:I,;over d:J.magl!s for the actual loss cau!~cd by misappropriation , 
A complainant also may recover for thl! unjust enrichment 
causcd by misappropriauon that is not lakcn into account in 
computing damagcs for actual loss, 

(b) In any ac tion brought pursu:lnt to subsection (al of this section, 
if th..: court finds wilful and malicious misappropriation. the 
court may award punitive damages 10 an amount not c.'(cecding 
tWIce any award made under subsec.:uon (a) and may award 
rc:asonabk attorney's fcc:s 10 the: rm:vaJling pan y." 

Re:L:ovcry uf damJgcs assessed in a("'cordam:e WIth s 35-53 is poten ti ally 
diffen:nt from, and greater ihan rccovery of dJmagcs asse:sscd simply by 
inqUI rin g Into thc loss suffered by Gr:.ldipure or the: profi t gaine:o by American 
Diagnostic;:) by the mls;:)ppropnallon, The: arbm:nUf was aske:d to ruk (a!) the 
I~sue was Idenulied by ur for him ) upon .... he ther quc!-otions of rehef wi th 
respect to the COllnecticut Vm/orm Trade Secr~t.s A('t were 10 be determlncd in 
accordance with the law of Connel.:tlcut or in accordance With the law of New 
Suuth Wa l c:~ , He ruled In favour uf the law of Connecticut. Amencan I 

Diagnoslica submllted thJt hI! crred In law In so dO ing. relYing In the alternative 
on , uhpar" (t) and (ill of s 38( 5 J( b t. If the:rc was an e: rror of law . again I did not 
understand Gradlpore to dlsputc tha t the detcnmnatmn of the question of IJW 
could !lub!l tantl3l1 y affe, .. t the righ ts of the parties to Ihe ::lrbmauon agreement. 
GraJl porc again submitted that any error WJS not of law : It sa id th:lt d' there 
.... a~ an I!rrur of Jaw It ..... as not a mand'cs t crror. :md that its rC~() I UIIOn was not 
IIkc:ly to add substantially to the ccnalOty of commcrclal 1 a .... : and Il sail.! th::lt In 

any ewnt leave to appeal should bc rcfu!lcd In the: c.'(crcl se of the ge neral 
,1l sl.: rctlon. 

As appears from the a ...... ard. Amcncan DI:lg no~lIl.: a !lubmltted bcforc the 
arbi trator that the J!lscssment of dam;:)ges. eve n d::lmagcs for infnnge:ment of the 
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Comlt.'ctl cli l Umform Trade Se(rl'I.\ Aer. \.I.J... ... 10 be In 3l:l:ord • .IOCC I.IoHh the lav. 

of t\cv.' South Walc ~ J!o> the la ..... of the forum. and rcllcl1 upon the dC\'" I ~lt m of 
the High Court In Ste\ t'tU \ Ht'ad {I tJ93) 176 CLR -133 . The arhmJltJr 'ald . 

" 1 do not agn:c \.I.lth Amencan Dlagnnsllca ' .... uhml""," , for a numhcr 
of rCJ!Ioons: 

I. The concept uf the forum ha!- \cry IHile role w rla~ In 

Interna ll onal arburallons. ThiS mu~t panu;u la rly he "'0 \to hen an 
arhnra(Jon IS ha~cd on an arhm3uon clau\c J~ ..... 1<.Jc a ... l!oo the 
present dau!\c In .... hll.:h a number (If dJlm:-. umJcr L'nllcd Slalc:-. 
:-.tatu\c IJW happen to fall for determlnatlun In an arhmJtlUn In 

New South Walc~. 

2. Although the proper law of the contract 1:-. the law of l'\cw South 
Wales. by cxprc~~ prO\ l!oolun In the arhmallon agreement. and 
the seal of the arbltrJtlon is New South WJ.k~. the fonncr doc~ 
not affect the law applicahle to dalm~ oUL ~ ldc . although rcl:w.:d 
to. the contract. and It can hardly be as~umcd that the panics 
had in mind J. clJim under Connecticut ~tJ. tute law \.\o'hcn they 
pro\'lded that the scat of the arhmallon ~ h(luld he ~cw South 
Wales. 

3. S/e\ '(,I/S~' Head dealt "' lIh J particular ~latute \.\0 hH: h '" a:, 
directed simply to the assessment of damage~ In ton where the 
underlying suh~tanti\'e law was the common la\.\o \.\oh1<.: h "'a~ 

untfonn throughout Australia. Where a cause of aCl10n I ~ 

created by statute the remedy provided cannol he ~cparaled fwm 
the cause of action . Ahhough the cau~e of al.:wm created hy the 
Act has its parallels in New South Walc~ they arc not Idcnl1C;11. 
The cause of action is unknown in New South Wale~ . It cannot 
he appropriate that procedures for the as~essment of damages In 

a place where the cause of action is unkno\'\' n hc ~uh~ llluted for 
the method prescrihed hy the Act which creates thc cause of 
action. 

4. This is particularly so with the ConnectJcul Act whIch docs not 
expressly identify causes of 3clion which arc separ3te from the 
remedies which it confers. 

5. If the assessment of damages is not substantive but procedurJI 
thcn the method of their assessment is a matter for me as 
arbitrmor acting In accordance with the UNCITRAL Arbitratitm 
Rules. For the reasons inherent in Ihc abovc propo~il1 on s I thmk 
that the only sensible mC3ns of asscs~menl of the damages IS 

pursuant to the Act itself. I would add that Olhcrwi~e it would 
be extremely difricult to differentiate between those aspe!.:ts uf 
the Act which were substantive and those which were nol. 

h foll ows that the remedies a\'ailable under the Act and the quanlifi..:ation 
of any compcns.;:nion under the Act will be determined in accordance with 
the Act." 

If there was an error of law. at first Sight delennination of the questlllO 
whether damages are to be assessed in accordance with the C01lIlt' ftf(ltt 

Utliform Tradt Stcrtts Act or in ~ome other manner may he 1tJ...c!y to add 
substantially to thc cenainty of commercial law: the prinCiple in\'olved. and ItS 

elUCIdation in considering the positIOn of the C01lfll'Ctl Ctlt Ulliform Trade 
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Secrets Act. may he of impon~ncc In man y commercial (ran~ ac tions . There arc 
some as ye l unresolved dlflicultlcs In s 3K(S)(h)fll) or the Act. in Its reference 
to strong e"ldence and olhcrwl~c (sec Prnmrnadt' /t1l 'csfmentJ Pry Ltd \' Slafe of 
Nt" , South Walt'S ( 1991) 26 NSWLR 203 at 226-2271. but again It I~ not 
necessary to go Into the '"tncac I C~ o f the pro\'I~lon . While I \.I.'Quld prefer In put 
the matter In my own words rather than adopt all the 3rnUramt s:lId. I n my 
opinion there was no error of law , mamfc~t or othcrwn.c . In the arhltrato r' , 
conciusnm. Aga in 11 IS unnc(cssar)' 10 go to the general dlscrClion . 

Before me Amencan Dlagnn~lIca Jgam relied nn 5 lt'1't'fIJ \ ' Hcm }. Gradtpnrc 
suhmlttcd thaI the ~ h(lrt an"wcr ..... as thai the re IS no lex (ori in an Inlcrnatumal 
:ubltrallCln. ~o talk of :spplymg the I;JW (If the forum " 'as misconcclved. The 
issue as IdentIfied hy or for the arhitrator presuppo~ed that re lief with rc ~ pcct to 
the: ConnectIcut Uniform Tradt' Secrets ACl could be detenmned In accordance 
with the law of Ne w South Wales, whIch as will appear may be doul'ned. 

In SIt'\'t'IIJ \' Hrad. the plainti ff suffered :l moJOr vehicle injury in New South 
Wales and hrought proceedings in Queensland. A New South Wales stJ(Ute 
restricted the amount a plaintiff could recover for non-economic loss suffered 
as a result of a mOior accident. It WOoS held hy majori ty (Brennan 1. Dawson 1 . 
Toohey J and McHugh 1: Mason CJ and Deane J and Gaudron J dissenting , 
that the rele"ant provision of the statute was not 10 he applied in assess ing the 
plaintiff 's damages in the Queensland proceedings. The majority first referred 
to the dislIm:tl oPn hctwecn suhslantive :.md procedural laws applied In 

determining whether hy the law of the place of the wrong the fact s give ri se to 
a civi l liahil ity of the kind which the plaintiff seeks to enforce . The di stint.:ll on 
is applied for the second of the principles governing enforcement of liahllity In 
respect of a wrong occurring outside the terntory of the forum. stemm ing from 
Phillips \' Eyre ( 1870) 6 QB I as reformulated in McKain I' R W Miller & en 
(SA) Pr\' LId (199 1) 174 CLR I. The existence of the civil liabi li ty is governed 
hy the substanti ve laws of the place of the wrong and is unaffected by its 
procedural laws: so. in McKai" \' R \V Mif/rr & Co (SA) Pry LId. it was held 
th:lt a law limiting the lime within which proceedings should be hrought in the 
courts of the place of the wrong. but not extingu ishing the C:luse of action. was 
procedural r:lIhcr than substantive. and that there was a civil liability which 
could be enforced in the forum. Their Honours then said that a similar 
distinct ion was drawn between a l:lw which denied a remedy in respect of a 
particular head of damage in negligence (a suhstantivc law) and a law which 
affected the quantification of damages in respect of the particular head of 
damage (a procedural law). The relevant provision was held to affect the 
measure of damages bUI not the heads of liability in respect of which damages 
might be awarded. and was described (at 459) as "simply a law relating to the 
quantification of damages" . II was therefore a procedural law of the plJce 
where the wrong occurred. and did not apply in the ~sscssment of damagc.s in 
the Queensland proceedings. which was governed solely by the law of 
Queensland, 

The context of proceeding in a forum in respect of a wrong occurri ng in 
another legal jurisdiction is less apparent in a case such as the presc nt than in a 
case such as Stevells \' Ht'ad. New South Wales provides a forum hccause the 
panies agreed that the arhitrator should sit In New South Wales. and the 
principles refonnulaled in M cKain \. R W Mi/Jt'r &: Co (SA) Pry Ltd do not have 
the same significance as where a party uniloterally sues in one legal jurisdiction W
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10 rc ~ rC( t of J \I.·rong ol:cumn£ In another Icg:.d JunsulI.:tHJn . It "" i1!<. nol 
suc cc)(cd he fore me (hat d 19 o f the dl ~ (nbul l (l n agreement excluded 
Gr";'(hporc from claim ing relid under the Cmlfll'cricllt UmJnrm Trade Secrl'Ts 
Act, :lnd If the re he a wrong for whIch the arbitrator c an othc rwl~c give relief 
there I ~ lillie pOint In denYing the rellcf on the ground that the arbitrator 
harrcn~ to :-, 11 In a pl.::lI':c where the rehef I ~ nOl Jvadahlc . !'c ..... South \\'3Ic5 bow 
doc) not forh ld relief as contaIned In the Connectl cur Umform Trade Se(rl'lJ 
Act. It I' JUq Ih;] \ there I :. no cqul\a1cnl !"tv.; South W31cs relief. 111C:'C 

con!<>lucrallon :. underlie the s uggc~1l 0m that the re I ~ no lex fon In an 
Inlcrn :)\]On~lI arhmallon. although fo r rCJ:.ons cJ.rlle r given I do nOI think the 
law of the forum <.:a n he enmely put <l!'o lde , I douht that the dl!'o tlnctlnn 
considered In S/t!\'CflS \' H ead should be held 10 gove rn the prc~ent SituatiOn, 

However. eve n if the disti nctIO n het wee n sunstantlve laws and procedural 
la ..... s. and its manifestation in the distim:tlOn between a law governing heads of 
damages <.I nd a law governing quantlficauun of damages be adopted. in my 
opinion a!'o~e!'osme nt of damages in accordance ..... ith the ConnecllcII' Umfo rm 
Trade SC'Cf(' IS Act is a matter of heads (If damages rather than quantification of 
damages. In Sln·C'II.! \. H ead the plaintiff hrought proceedings to en force the 
common la ..... cause of action in negligence. a cause of action availahlc in hoth 
New South Wales and Queensland. and the New South Wales statute assumed 
the cause of action and the heads of damages available thereunder but limited 
the amount which could be awarded in quantifying general damages as one of 
those heads of damage. The COllneericut Unifo rm Trade Secrets Act docs nm 
assume a cause lJf aellon. or heads of damages under a cause of action. and lay 
down rules for quanll fy ing the damages. It creates a CJuse of action by Slating 
that an injunction or damages of certain kinds are reco\'erahle in the cvent of 
mis:lppropriation. The cause of :letion Jnd the damJges arc co-extensi ve. and 
the prescription as to damages in s 32-53 is part of the defi nition of the wrong. 
or at best for American Diagnostica a statement as to heads of damages. If it 
were only a statement as to quantification of damages. and so was ignored in 
the arhitration. there would he noth ing left - the re are no heads of damages 
independent of s 35-53 - and as earlier suggested relief with respect to the 
Conllecticut U"ijoml Trade Secrets Act cou ld not he determined in accordance 
with the law of New South Wales. If the distinction between suhstant ive laws 
and procedural laws is to be applied at all. I do not th ink s 32·53 is to be 
classified as procedural. and in my opinion the arbitr:llor was correct in 
detennining that Gradipore's damages for misappropriation of trade secrets arc 
to he determined pursuant to the COllnecticut Uniform Trade Secrets Act. 

The result -, 
This Court has jurisdiction to grant It:::lVC to JPpcal pursuant to s 38 of the 

Act. and should not decline to exercise its jurisdiction. hut the application for 
leave to appeal should be dismisscd. Grad ipore has failed on the jurisdictional 
aspects of the proceedings. but has succeeded in relation to the leave to appeal : 
American Diagnostica's fortunes have been the reverse. EaL:h pany as al tea in 
pan and succeedcd in part. and in my opinion thcre should he no order as 10 

costs with the in tcnllhat each party should bear its own costs. 
I order that the summons be dismissed and make no order as to costs. 

Summons dismissed W
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International Commercial Arbitration In Australia 

The Application Of The Act To An Arbitration With 
An International Flavour - A Leap Of Faith? 

By 
~arcus S. Jacobs 

J.m u~u"y 1999 

[Editor's Note: MarClls S. Jacobs QC is a barrister ill Sydney, New SOllth Wales. He has 
practiced at the Cape Town Bar, South Africa, where he was appointed a Sen ior Counsel (S.c.) . 
Jacobs is a founding member of the London Court of International Arbitra tion (LCIA). He 
serves a ll the panel of the Hong Kong International Arbitration Association (HKIAA) . Jacobs 
has authored two volumes on arbitration in Australia, Commercial Arbitration Law and Practice 
and a SOUtll African text book on The Law of Arbitration in South Africa. Copyright 1999 by 
Marclls S. Jacobs QC. Replies to this commentary are welcome.] 

On 26 ~arch 1998 Giles CJ. in America Diagnostica Inc. v Grad ipore Ltd .' delivered a 
judgment which w ill have far reaching consequences for the future of international com­
mercial arbitration in Austra lia . If followed in other Austral ian courts, and if not sup­
pressed by Commonwealth legislation, th is d ecision may tend to frustrJte the very pur­
pose of the Interna tional Arbitration Amendment Act 1989 (Cth) refe rred to below. 

The fundamental question tha t arises is whether or n ot by opting out, parties so to 
speak opt in to the domestic legislation and in so doing, are precluded from adopting an 
a rbi tra l regime of their choice such as the LCIA or the ICC. 

The Commonwealth Parliament passed the Inte rna tional Arbitration Amendmen t Act 
1989 (Cth) (assented to on 15 May 1989) for the purpose of grafting the UNCITRAL 
~odel Law onto the Arbitration (Foreign Awards and Agreements) Act 1974 (Cth). At 
the same time the name of the principal Act was changed to the Inte rnational Arbitra­
tion Act 1974 ("the Act"). Under s.8 of the Act the UNCITRAL ~odel Law has the force 
of law on an opt-out basis. 

The purpose of the 1989 amendment was to bring Australian international commercial 
arbitration legislation into the twenty-first century and to u nshackle international com­
mercial arbitration in Australia from the chains of the domestic commercial arbitration 
legislative regime, and to attract international commercial arbitration to the shores of 
Australia. 

In d iscussing Australia 's role for the promotion of commercia l in ternational arbitration 
in the Pacific, Sir Laurence Street in his article "Austral ia's International Commercia l 
Arbitration Role in the Pacific" stated in 1989 at p.14: 

«> Copyright 1999 Mcalt:y Publ ications. Inc .. King or Prussia. PA 26 
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"Our nation has the enormous advantage of politica l and 
economic s tability and of soundly based , well-established 
financia l and legal capacity. We are not aggressive or ac­
quisitive on the interna tional stage. We present no poli tica l 
or m ilita ry threa t. We enjoy the trust and confidence of our 
siste r na tions in the Paci fic, from the super powers d own to 
the tin iest of the island s ta tes. In short, Australia 's stature 
within the Pacific places us well to fulfill bo th the geographic 
and substantive rol e of a reliable hones t broker in serv icing 
the fl ow of commerce within this large region of the world." 

bnu:lry 1999 

[n his paper September 1990 " Dispute Resolution in the Asia/ Pacific Region - Practice 
Si tes and Centres - Aus trali a" a t p . 2, Sir Laurence sa id further: 

"Australi a does not have as does London, a his tory o f being 
the hub of interna tional commerce, a clearing house for the 
financia l, legal and other concomitant of w orld trade. Many 
of us in Austra lia hope tha t it may be our des tiny to p lay 
some part on tha t s tage in the Pacific region. We are, how­
ever, thus far only seeing the beginn ing of a real presence 
on tha t s tage." 

Section 21 of the Act sta tes: 

" If the parties to an a rbitration agreement have (whether in 
the agreement or in any other document in writing) agreed 
that any dispute tha t has a risen or may a rise be tween them 
is to be se ttl ed o therwise than in accordance w ith the Mod el 
Law, the Mod el Law does not app ly in rela ti on to the settle­
ment o f that dispute."; 

ie . the parties may opt out of its provis ions in w hich event they a re free to choose any 
o ther set of arbitral rules. 

The difficulty which arises from the legislati ve scheme is tha t the d efin iti on of interna­
tional commercial a rb itra tion is to be found not in the Act, bu t in Art.1(3)(a)-(c) of the 
UNCITRAL Mod el Law itse lf. Acco rd ingly, where pa rti es opt out of the UNCITRAL 
Mod el Law, they a lso opt out o f the definition contained in Art.1 (3) of internati onal 
commercial arb itra tion , with nothing to replace it. It is emphasised that there is no 
s imilar defini tion in the Act. 

This h ia tus· in the law was pointed out by the Australian Law Refo rm Commission in 
Report No.SO "Legal ri sk in international transactions.'" 

It m ust be assumed tha t when the Commonwealth Parli ament en acted the 1989 Amend­
ment it was aware of the fact tha t major in ternational arbitra tion associa ti ons such as 
the LCIA (London Court of International Arbi tration) and the ICC (International Court 
of A rbitration) had es tablished a presence in Australia and were com petin g w ith each 
other and the Austra lian Centre fo r Interna tional Commercia l Arbitration (ACICA -
Melbourne) fo r interna tiona l commercia l arbitration business in Australia . 

CCl Copyright 19')9 Meale)' Pub l i c~ ti ons. Inc .. King of Prussia. PA 27 
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In the second reading speech when the 1989 Amendment was introduced into the Fed· 
eral Parliament the Honourable Lionel Bowen, then the Depu ty Pri me Minister and At· 
torney·General s tressed that the new international arbitral regime would apply on an 
"opt out" basis. The Minister continued thus: 

"This means it wi ll app ly to all in ternational arbitrations unless 
parties agree, in writing, to exclude its operation." 

Opting out carries with it the difficulties listed below. lt is however submitted, that it 
was never the Legislative intent tha t opting out of the UNCITRAL Model Law would 
bring with it all of the parochial s ta tutory provisions of the domestic legisla tion s uch as 
the leave to appea l procedure w hich mos t wes tern jurisdictions (bu t fo r England which 
has re tained it on a very limited basis) have sought to avo id in international commercial 
a rbitrations . 

Accordingly an election to opt out of the UNClTRAL Model Law under s.21 may result 
in the following difficulties, which na turally must be borne in mind by the draftsperson: 

(i) Definitional Problems 

As noted above, there would be no d efinition of an international comercial arbitration 
as the defin ition con tained in Art.1 (3) of the UNCITRAL Model Law would not apply. 

It could hardly have been the intention of the Commonwealth Parliament to allow par­
ties who have opted out to include their own definition of international commercial 
arbitra tion in their arbitration rules. This would lead to chaotic litigation and wide­
spread forum-shopping. 

(ii) Enforcement Problems 

If parties op t out of the UNCITRAL Model Law, they thereby also opt out of Arts.35 
and 36, which deal with the recognition and en fo rcement of awards. There is therefore 
no sta tutory enforcement procedure under the Interna tiona l Arbitration Act 1974 (Cth) 
for an international commercial arbitration award in Australia, except for an ICSID award.' 
A foreign arbitral award is enforceable under Pt. 1 of the Act, which takes up in modi­
fied form the relevant recognition and enforcement procedures under the New York 
Convention. 

An Australian ICSID award may be enforced under s.35(2) of the Act, which reads: 

"An award may be enforced in the State Supreme Court of a 
State or Terri tory as if the award had been made in that 
State or Territory in accordance w ith the law of the State or 
Territory." 

For the reasons set out below; it is submitted tha t the parties cannot agree on their own 
enforcement procedure and so confer jurisdiction on an Australian State or Territory 
Supreme Court, by consent. 

e Copyright 1999 Mealey Public:llions, Inc .. King of Prussia. PA 28 
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An arbitral award made in Australia, even between parties with no connection to Aus­
tralia, may not be cons idered as a foreign arb itral award (see the definition of "foreign 
award" in s.3(1) of the International Arbitration Act) under the New York Convention' 
Consequently, the enforcement procedures under that Convention do not assist in the 
enforcement of an Australian award in Australia. 

Unless the successful claimant in an international commercial arbitration in Austra lia 
not governed by the UNCITRAL Model Law (or the ICSID Convention) moves to have 
the award recognised and enforced under common law, it would have to consider the 
following circuitous route to effect enforcement. 

The successful party should obtain a judgment on the award in a foreign court, outside 
the jurisdiction of the Australian judicial system. The feasibility of thi s would depend 
on the central provisions of the governing set of rules, and the va rious conventions 
between Australia and the state concerned. 

(iii) Problems Concerning Interim Measures 

The opt-in provision found in s.23 of the Act, which provides tha t the enforcement of 
interim measures of protection must be the same as awards under Art.17 of the UNCITRAL 
Model Law, would no t apply. 

(iv) Status Of Alternative Rules 

As stated above, the UNCITRAL Model Law has the fo rce of law in Austra lia under s.16 
of the Act. Other arbitral rules, whether ad hoc, or institutional, do not enjoy this sta­
tus, except perhaps fo r the arbitration Articles in Chs.lI-VII of the ICSID Convention. 
(The ICSID Arbi tration Rules are not discussed in this section). 

(v) Procedure For Recourse 

• The procedures under Art.34 fo r recourse against an award would not apply to non­
UNCITRAL Model Law awards. It is doubtful whether the parties can legally agree on 
their own procedure, as this would require the parties, in effect, conferring jurisdiction 
on a court by agreeing to their own rules of court. 

(vi) Evidentiary Problems 

Curial assistance under Art.27 would not be available for the taking of evidence. The 
problems of obtaining evidence w hen the parties, wi tnesses and documents are located 
in several jurisdictions may be insurmountab le without court assis tance. 

(vii) Jurisdiction And Curial Assistance 

The parties will not have the benefit of the kompetenz-kompetenz provisions found in 
Art.1 6(1)-(3) of the Model Law. These provisions enshrine the principle of separability" 
in international commercial arbitrations under the UNCITRAL Model Law in Australia, 
and will be lost in non-UNCITRAL Model Law arbi trations. They provide tha t if the 
arbitral tribunal so decides, i t may ei ther rule on its jurisdiction as a preliminary ques­
tion or reserve its decision until it gives an award on the merits. 

<0 Copyright 1999 M ealey Pub lic~lIions. Inc .. King of Prus~i3 . PA 29 
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(viii) Curial Assistance For Appointment Of Members Of Arbitral Tribunal 

The parties will not have the benefit of curial assistance under Ar t.ll (3) of the UNCITRAL 
Model Law for the appointment o f members of the a rbitral tribunal in those circum­
stances se t ou t in Art.ll (3)(a)-(c). The consequences of th is might be tha t the entire 
arbitration agreement m ay fail if no al te rnative mechanism has been agreed on for the 
appointment of a subs titute arbitral tribuna l. 

One of the most fu ndamental questions that a rises is whether or not the opting out by 
the parties of the UNCITRAL Model Law triggers the applica tion of the domestic a rbi­
tration legislation (the various commercia l arbitration acts of the sta tes and territories), 
and brings with it all of the parochial provisions which parties to an international com­
mercial arbitration in this day and age may wish to avoid. 

In Ameri ca n Diagnos tica Inc .. v Gradipore Limited ' an arbitration clause in a distribu­
tion agreement between American Diagnostica Inc., a Connecticut company, and Gradipore 
Limited, an Australian company, required disputes to be d etermined by arbitration in 
accordance with arbi tral rules that w ere either non-existent or d ifficult to identi fy. 

A subsequent agreement between the parties provided for arbitra tion under the UNCITRAL 
Arbitration Rules (a precursor to the UNCITRAL Model Law). The a rbitrator made 
interim awards in favour of Gradipore. American Diagn ostica Inc. sought leave to ap­
peal under s.38 of the Act. It was common ground between the parties that their adop­
tion of the UNCITRAL Arbi tration Rules resulted in the opting out under s.22 of the 
International Arbitra ti on Act 1974 (Cthl of the provisions of the UNCITRAL Model Law 
which under s.15 of the Act which would otherwise have been the curial law of the 
arbitration. Gradipore submitted that the m ere fact of the opting out did not trigger the 
application of the domestic Arbitration Act, and that therefore s.38 of the Act (the leave 
to appeal procedure), could not be invoked by American Diagnostica Inc. 

'( Giles J! was of the opinion that the agreement to import the UNCITRAL Arbitration 
1\ Rules did not carry w ith it an agreement tha t the Commercial Arbi tra tion Act would not 

app ly . 

Giles J. commenced h is ana lysis with a reference to s.3(2)(a) as read with s.4(1) of the 
Commercial Arbitration Act 1994 (NSW) where an arbi tration agreement is defined as 
"an agreement in writing to refe r present or fu ture disputes to arbitration." 

His Honour held' tha t provided there was "a sufficien t nexus between the Act and New 
South Wales, the Act applied." 

His Honour !O ca tegorised the submission by Grad ipore's counsel that the parochial pro­
visions of the domestic Commercial Arbitration Act should not apply to an internationa l 
arbitration clause even though the parties had opted out of the UNCITRAL Model Law 
as "a leap of faith ra ther than a process of reasoning." 

In dealing with the de-loca lisa tion theory Giles J." said: 

"The de-localisation theory, and w ha t it means, have been 
much debated (see fo r example the series Paulsson, 'Arbi-
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tration Unbound: Award Detached from the Law of its Coun­
try of Origin' (1981) 30 ICLQ 358; Park, 'The Lex Loci Arbitri 
and International Commercial Arbitration' (1983) 32 ICLQ 
25; Paulsson, 'Delocalisation of International Commercial 
Arbitration: When and Why it Matters' (1983) 32 ICLQ 53). 
But in principle de-localisation 'is only possible if the local rules 
peril/it it' (Redfern and Hunter, Law and Practice of Interna­
tional Commercial Arbitration, 2nd ed. At 90)." 

His Honour 12 summed up the submission made on behalf of Gradipore: 

" the consensual nature of the arbitration permitted ADl and 
Gradipore to agree to excl ude the Act if it would otherwise 
have applied to the a rbitration." 

In rejecting this submission his Honour held: 

"there must be a limit to the party's freedom, because their 
choice of the place of arbitration may carry with it applica­
tion of the arbitration law of that p lace according to its terms 
so as to govern the conduct of the arbitration."" 

January 1t)t)1.} 

Giles ).14 found that " In principle, party autonomy does not mean complete freedom to 
exclude a system of law, or particular elements of a system of law, from the relationship 
between the parties. " 

There can be no doubt that his Honour's analysis of the law is correct. 

However, the fundamental flaw in the conclusion to which hi s Honour arrived is the 
failure by his Honour to recognise the logical extension of the principles upon which his 
Honour relied ie. the curial law of the arbitration is determined by the municipal law at 
the seat of the arbitration. If the municipal law allows the application o f some other lex 
arb itri that is the end of the enquiry and the curial law at the seat of the arbitration does 
not and cannot apply. His Honour, as pointed ou t above acknowledged that when local 
rules permitted, de-localisation is possible. The International Arbitration Act 1974 10h) 
provides for international commercial arbitration and enshrines party autonomy to con­
struct the arbitral agreement as they wish, provided only that there is nothing illegal or 
contrary to public policy. Both Gradipore and American Diagnostica Inc., within the 
context of an international commercia l agreement, chose an international set of arbitral 
rules to govern their arbitration. It is unthinkable that the parti es intended the domestic 
Commercial Arbitration Act to apply with all of its parochial provisions, including the 
leave to appeal procedure. 

Giles ) .'s reliance on English authority does not recognise the concept of arbitral proce­
dures floating in the transnational firmament unconnected with any municipal system 
of law is, with respect unhelpful. The English authori ty on which he re lies can have no 
relevance to the principle of party autonomy enshrined in the International Arbitra tion 
Act 1974 10h) to choose a curia l regime otherwise than the domestic Arbitration Act. 
Giles ).'s reference to English authority assumes the absence of legislative intent to al-
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low party autonomy where, within the context of an internationa l commercial arbitra­
tion agreement, the parties have opted out of the UNCITRAL Model Law. 

It is respectfully submitted tha t h is Honour's judgment is unfortunate in that it will 
discou rage international commercial arbitration in Austral ia. Furthermore, it is respect­
fully s ubmitted that his Hono ur's judgment is wrong and should not be followed . 

ENDNOTES 

1. Unreported Sup. Ct. NSW 26 March 1998 (about to be published in the official New South 
Wales Law Reports). 

2. Para. 4.56 at 107. 

"Reform proposals 

4.56 The first three of those points are essentially dependent on the assessment of the 
advisory committee of how best to deal with the cross borde r legal risk faced by Australian 
firms, particularly in transactions involving Asia Pacific countries. Consideration of those 
points should be deferred pending that assessment. The fourth point on technical flaws is 
not dependent on that assessment and does not need to be deferred. (The Commission 
understands that the International Arbitration Act is also to be reviewed by the Attorney­
General's Department in relation to competition and related issues, and by the House of 
Representatives Standing Committee on Industry, Science and Tourism in relation to fair 
trading.) In summary the particular technical issues raised are: 

• whether the term 'in ternational commercial arbitration' shou ld be defined in the In­
ternational Arbitration Act to ensure that parties who choose arbitration rules other 
than the UNCITRAL Model Law still have the benefit of the Interna tional Arbitration 
Al:1 

• 

• 

whether additional provisions should be included in the International Arbitration Act 
to govern arbitrations where parties have opted out of the UNCITRAL Model Law 
and not made provision for procedural issues such as the appointment of a replace­
ment for an arbitrator who dies or is incapacitated 

whethe r the Internationa l Arbitration Act shou ld set out the grounds on which an 
award can be challenged if the parties have opted out of the UNCITRAL Model Law. 

Recommeudation 28 - amendments to the Inte rnational ArbitratioPl Act 

The Attomey-General should review, as a matter of priority, the proposal that amendments 
should be made to the International Arbitra tion Act to clarify the principles applying where 
the parties opt out of the UNCITRAL Model Law and any related technical issues." 

3. See the definition of "foreign award" in s.3 of the Act insofar as the enforcement of an 
award under the New York Convention is concerned. 
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4. See however, Matter of Fil< et Cables d'Acier de Lens (Midland Metals Corp\' 584 F.Supp.240 
(SONY 1984) in which it was held that there was no legal or public policy reason for par­
ties not providing for broad judicial review in their arbitration agreement. The question of 
conferring jurisdiction by consent does not appear to have been addressed. 

5. See Piapulse Corp. (America) v Carba Ltd.: 78 Civ.3263 (SONY 1979) reversed on other 
grounds, 626 F2d 1108 (2d Cir.1980) in which it was held that the UNCITRAL Convenlion 
did not apply to the case, as an awa rd rendered in New York was n ot a "foreign award" 
within the meaning of the Convention. 

6. See Jacobs, Commercial Arbitration. Law and Practice (Law Book Co., Looseleaf Service), 
Vo!.1 para.[5.220]. 

7. Unreported Sup.Ct. NSW 26 March 1998 . 

8. at 30. 

9. at 16. 

10. at 20. 

11. at 22. 

12. at 24. 

13. Giles J. in arriving at this conclusion cited Union of India v McDonnell Pouglas Corpora-
1ilm (1993) 2 Ll.Rep.48, Naviera Amazonica Peruana SA v Compagua Intemaciona l De 5eguros 
Pel Peru (1988) 1 Ll.Rep.116, Bank Mellat v Helleniki Techniki SA (1984) 1 QB 291 at 315 
per Goff LJ., Mustill & Boyd Commercial Arbitration 2nd Ed. at 90 and Channel Tunnel 
Group Ltd . v Balfour Beatty Construction Ltd . (1992) 1 QB 556 at 675. 

14. at 29 . • 
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International Commercial Arbitration In Australia 

The Application Of The Domestic Commercial Arbitration Legislation 
To An Arbitration With An International Flavour - A Leap Of Faith? 

By 
Marcus S. Jacobs, Q.c. 1'v t \ 

c 

{EdilOrS Nole: MllrClls S. Jllcobs Q.c. (olle of Ha Magllesly's COllI/Sri for Ille Siale of New 
50111/, Wales) is a barrisler ill Sydll(,y, New 5011111 Wales . He Illls pracliced al Ille Cape TowII 
Bar, SOllth Africa , wllere he 1l'llS appoillted a Smior COIIIlSc/ (S.c.). Jacobs is a fOlllldillg melll­
ber of the Londoll COllrt of 11I1('mational Arbitratioll (LCIA), serves on pallels of the World 
Illtellectllal Properly OrganizalieJII (WI PO) and is a fellow of Ihe Chartered Illstilllte of Arbitra­
lars. Jacobs Ilas alltllOred six volllllles all arbilratioll ill Allslralia, Commercial Arbitration Law 
and Practice (dealillg with dOlllestic arbitratioll alld Illlemation,,1 COlllmercial Arbilratioll ill 
Au<trnliaJ and a South African text book on The Law of Arbitration in SOlltll Africa). This is a 
revised version of II commentary wllicll appeared ill Ihe Jll/wan) 1999 issue of Mea ley's Inter­
national Arbitration Report. Copyright 1999 by Marcus S. Jacobs QC. Replies to Ihis COI1l­

mentary are welcome}. 

On 26 March 1998 Giles C]. in America Diagnostica Inc. v Gradipore Ltd l delivered a 
judgment which will have far reaching consequences for the future of international com­
mercial arbitration in Australia. If followed in other Austra lian courts, and if no t sup­
pressed by Commonwealth legislation, this decision may tend to frustrate the very pur­
pose of the International Arbitra tion Amendment Act 1989 (Cth) referred to below. 

The fundamental question tha t ari ses is whether or not by opting ou t, pa rties so to 
speak opt in to the domestic legislation and in so doing, are precluded from adopting an 
arbitral regime of their choice such as the LCIA or the ICC. 

The Commonwealth Parliament passed the International Arbj tration Amendment Act 
1989 (Cth) (assented to on 15 May 1989) fo r the purpose of grafting the UNCITRAL 
Model Law onto the Arbitration (Foreign Awards and Agreement<) Act 1974 (Cth). At 
the same time the name of the principal Act was changed to the Internatjonal Arbitra­
tion Act 1974 ("the Act") . Under s.8 of the Act the UNCITRAL Model Law has the force 
of law on an opt-out basis.. 

The purpose of the 1989 amendment was to bring Australian international commercial 
arbitration legislation into the twenty-first century and to unshackle international com­
mercial arbitration in Aus tralia from the chains of the d omestic commercial arb itration 
legislative regime, and to attract international commercial arbitration to the shores of 
Australia. 
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In discussing Austra lia's ro le for the promotion of commercial internationa l arbitration 
in the Pacific, Sir Laurence Street in his article" Austral ia's Internationa l Com mercial 
Arbitration Role in the Pacific" s ta ted in 1989 a t p.1.J: 

"Our nation has the enormous advantage of political and 
economic s tabil ity and of soundly based, we ll -es tablished 
financia l and legal capacity. We are not aggressive or ac­
quisitive on the international stage. We present no political 
or military threat. We enjoy the trust and confidence of our 
siste r nations in the Pacific, from the super powers down to 
the tiniest of the island s tates. In short, Australia's stature 
within the Pacific places us well to fulfill both the geographic 
and subs tantive ro le of a reliable honest broker in servicing 
the flow of commerce within this large region of the world." 

In his paper September 1990 "Dispute Resolution in the Asia / Pacific Region - Practice 
Sites and Centres - Australia" at p .2, Sir Laurence sa id further: 

"Aust ralia does not have as d oes London, a histo ry of being 
the hub of internationa l commerce, a clearing house for the 
fi nancia l, lega l and other concomitant of world trade. Many 
of us in Australia hope tha t it may be our destiny to play 
some part on that stage in the Pacific region. We are, how­
ever, thus far only seeing the beginning of a real presence 
on that stage." 

Section 21 of the Act sta tes: 

• 
"ti the parties to an arbitration agreement have (whether in 
the agreement o r in any o ther document in w riting) agreed 
that any dispu te tha t has arisen or may arise between them 
is to be settled otherwise than in accordance with the Model 
Law, the Model Law does not apply in rela tion to the settle­
ment of tha t dispute. "; 

ie. the parties may op t out of its provisions in w hich event they are free to choose any 
other set of arbitral ules. ,., 2 

~--

The difficulty which arises from the legislative scheme is tha t the definition of interna­
tional commercial arbitration is to be found not in the Act, but in Art.1(3)(a)-(c) of the 
UNCITRAL Model Law itself. Accordingly, where parties op t out of the UNCITRAL 
Model Law, they also op t out of the definition contained in Art.1(3) of international 
commercial arbitration, wiTh nothing to replace it. It is emphasised that there is no 
similar definition in the Act. 

This hiatus in the law was pointed out by the Australian Law Reform Commission in 
Report No.SO "Legal risk in international transactions.'" 

It must be assumed that when the Commonwealth Parliament enacted the 1989 Amend­
ment it was aware of the fact that major international arbitration associations such as 
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the LCIA (London Court of Internationa l Arbitration) and the ICC (International CO Urt 
o f Arbitration) had es tabl ished a presence in Australia and were com peting w ith each 
other and the Australian Centre fo r Internat ional Commercial Arbitration (ACICA -
Melbourne) fo r international commercia l arbitration business in Austral ia . 

In the second reading speech when the 1989 Amendment was introduced into the Fed­
e ral I'a rli ament the Hono urable Lionel Bowen, then the Deputy Prime Minis ter and At­
torney-Genera l stressed that the new international arbitral regime would app ly on an 
"opt out" basis . The Minis ter continued thus: 

"This means it will apply to all international arb itra ti ons unless 
parties ag ree, in writing, to excl ude its operation ." 

Opting out carries with it the difficulties li s ted below. It is however submitted, tha t it 
was never the Legisla ti ve inten t tha t opting out of the U TCITRAL Model Law would 

• 
bring with it all of the parochial s tatutory provis ions of the domestic legislation such as r 
the leave to appea l p roced ure which most western jurisdictions (but for England which 

• 

has re tained it on a very limited basis) have sought to avoid in international commercia l () 
a rbitrations. 

Accordingly an election to op t out of the UNCITRAL Model Law under s.21 may res ult 
in the following difficulties, w hich naturally must be borne in mind by the draftsperson: 

(i) Definitional Problems 

As noted above, there would be no definition o f an international comercial arbitration 
as the definition contained in Art.1(3) of the UNCITRAL Model Law would no t apply. 

[t could hardly have been the intention of the Commonwealth Parliament to allow par­
ties who have op ted ou t to include their own definition of international commercial 
arbitra tion in their arbitration rules. This would lead to chaotic litiga tion and wide­
spread forum-shopping . 

(ii) Enforcement Problems 

If parties opt ou t of the U TCITRAL Model Law, they thereby a lso opt ou t of Arts.35 
and 36, which d eal with the recognition and enforce ment of awards. There is therefore 
no statutory enforcement procedure under the International Arbitration Act 1974 (Cth) 
for an international commercial arbitration award in Australia, except for an [CSID award .' 
A foreign a rbitral award is enforceable under Pt .1 o f the Act, which takes up in modi­
fied form the relevant recognition and enforcement procedures under the New York 
Convention . 

An Austra lian [CSID award may be enforced under 5.35(2) of the Act, which reads: 

"An award may be enforced in the State Supreme Court of a 
State or Territory as if the award had been made in that 
State or Territory in accordance with the law of the State o r 
Territory. " 

~ Copyrig.ht 1999 Mc.:Jley Publications. Inc .. King of Prussia. PA 

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 

M EALEY'S International Arbitration Report 
Vol 14. 112 F\!bruary I ()<)9 

For the reasons set out below,' it is submitted that the parties cannot agree on their own 
enforcement procedure and so confer ju risdic tion on an Australian State or Territory 
Supreme Court, by consent. 

An a rb itra l awa rd made in Australia , even between parties with no connection to Aus­
tralia, may not be considered as a foreign arbitral awa rd (see the definition of " foreign 
awa rd " in s.3( I ) of the International Arbitra tion Act) under the New York Convention.; 
Consequently, the enforcement procedures under that Convention d o not assist in the 
enforcement of an Australian award in Austra lia. 

Unless the successful claiman t in an international commercial a rbitration in Australia 
not governed by the UNCITRAL Model Law (or the ICSID Convention) moves to have 
the award recognised and enforced under common law, it woul d have to consider the 
fo llow ing ci rcui tous route to effect enforcement. 

The successful party should ob tain a judgment on the award in a forei gn court, outside 
the jurisdiction of the Australian judicial system . The feasibility of this would depend 
on the central provisions of the governing se t of rules, and the \'arious conventions 
between Australia and the state concerned . 

(iii) Problems Concerning Interim Measures 

The opt-in provision found in s.23 of the Act, w hich provides that the enforcement of 
interim measures of protection must be the same as awards under Art.17 of the UNCITRAL 
Model Law, would not apply. 

(iv) Status Of Alternative Rules 

As stated above, the UNCITRAL Model Law has the force of law in Australia under s.16 
of the Act. Other arbitral rules, w hether ad hoc, or institutional, do not enjoy this sta­
tus, excep t perhaps for the arbitration Articles in Chs.J I-VII of the ICSID Convention. 
(The [CSID Arbitration Rules are not discussed in this sec tion). 

(v) Procedure For Recourse 

The proced ures under Art.34 fo r recourse against an award would no t apply to non­
UNCITRAL Model Law awards. It is doubtful whether the parties can legally agree on 
their own procedur e, as thi s would requ ire the parti es, in effect, conferring jurisd iction 
on a court by agreeing to their own rules of court . 

(vi) Evidentiary Problems 

Curial assistance under Am 7 would no t be avai lable for the taking of evidence. The 
problems of obtaining evidence when the parties, wi tnesses and documents are located 
in several jurisdictions may be insurmountable without court assis tance. 

(vii) Jurisdiction And Curial Assistance 

The parties will not have the benefi t of the kompetenz-kompetenz provisions found in 
Art.16(1)-(3} of the Model Law. These provisions enshrine the principle of separability' 
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in international commercial arbitrations under the UNCITRAL Model Law in Australia, 
and will be lost in non-UNCITRAL Model Law arbitrations. They provide that if the 
arbitral tribunal so decides, it ma y eith..:r rule on its jurisdiction as a p reliminary ques ­
tion or reserve its decision until it gives an award on the merits. 

(viii) Curial Assistance For Appointment Of Members Of Arbitral Tribunal 

The parties will not have the benefit of curial assis tance under Art.ll (3) of the UNCl'TP..AL 
Model Law for the appointment of members of the arbitral tribunal in those Cir. .·.lm­
stances set out in Art.1l(3)(a)-(c). The consequences of this might be that the entire 
arbitration agreement mily fai l if no a lternative mechanism has been agreed on for the 
appointment of a substitute arbitral tribunal. 

One of the most fundamental questions that arises is whether or not the opting out by 
the parties of the UNCITRAL Model Law triggers the appl ica tion of the domes tic arbi­
tration legisla tion (the various commercia l arbitration acts of the sta tes and territori es), 
and brings with it all of the parochial provisions which parties to an international com­
mercial arbitration in thi s day and age may wish to avo id. 

t\ 
In American Diagnostica Inc .. v Grad ipore Limited ' an arbitration clause in a di stribu- If'"/ 
tion agreemen t between American Diagnostica Inc., a Connecticut company, and Gradipore 
Limited, an Australian company, required disputes to be determined by arbitration In 

accordance with arbitral rules that were ei ther non-existent or difficult to identify, 

A subsequent agreement between the parties provided for arbitration under the UNCITRAL 
Arbitration Rules (a precursor to the UNCITRAL Model Law). The arbitrator made 
interim awards in favour of Gradipore. American Diagnostica Inc. sought leave to ap­
peal under s.38 of the Act. It was common round between the pa rties that their adop­
tion of the UNCITRAL Arbitration Ru es resulte In the opting out under s.22 of the 
International Arbitration Act 1974 (Oh) of the provisions of the UNCITRAL Model Law 
which under s.lS of the Act which would otherwise have been the curial law of the 
arbi tra tion. Gradipore submitted that the mere fact of the opting out did not trigger the 
application of the domestic Arbitration Act, and that therefore s.38 of the Act (the leave 
to appeal procedure), could not be invoked by American Diagnostica Inc. 

Giles J" was of the opinion that the agreement to import the UNCITRAL Arbitration 
Rules did not carry with it an agreemen t that the Commercial Arbitration Act would not 
apply, 

Giles J, commenced his analysJs-,. with a reference to s.3(2)(a) as read with s.4(1) of the 
Commercial Arbitration Act 1994 (NSW) where an arbi tration agreement is defined as 
"an agreement in writing to refer present or future disputes to arbitration." 

His Honour held9 that provided there was "a sufficient nexus between the Act and New 
South Wales, the Act applied. " 

His Honour lU categorised the submission by Gradipore's counsel that the parochial pro­
visions of the domestic Commercial Arbitration Act should not apply to an international 
arbitration clause even though the parties had opted out of the UNClTRAL Model Law 
as "a leap of faith rather than a process of reasoning," 
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In dealing w ith the de-loca li sa ti on theory G iles I ." said : 

"The de-loca li sation theory, and w ha t it means, have been 
much debated (see fo r exa mp le the series Pa uisson, 'A rbi ­
tration Unbound: Award Detached from the Law of its Coun­
try of O rig in' ([981) 30 ICLQ 358; Park, 'The Lex Loci Arbitri 
and Inte rna tional Commercia l Arbitra tion ' (1983) 32 ICLQ 
25; Pa uisson, 'Deloca li sa tion o f Internationa l Commerc ia l 
Arbitra ti on: When a nd Why it Matters' (1983) 32 ICLQ 53). 
But in principle de-localisa ti on 'is oll ilf possible if tile loml ru les 
!,cnllit it ' (Redfern and Hunte r, Law and Practi ce of Inte rna­
tiona l Commercia l Arb itration, 2nd ed. At 90)." 

• His Honour" summed up the submission made on behalf of Gradipore: 

" the consensual na ture of the a rbitra tion permitted AD! and 
Gradi pore to ag ree to excl ude the Ac t if it would o the rw ise 
have applied to the a rbitra tion." 

In rejec ting th is submission his Honour held : 

"there must be a limit to the party's freedom, because their 
choice of the place o f arbitra tion may carry with it applica­
tion of the a rbitra tion law of tha t place according to its terms 
so as to govern the conduct of the a rbitra tion."" 

F~hru ary I 'ltN 

Giles j ." found that "In principle, party autonom y does no t mean complete freedom to 
exclude a sys tem of law, or pa rti cula r elements of a sys tem of law, from the relationship 
be tween the parties." 

• There can be no doubt tha t h is Honour's ana lysis of the law is correc t. 

However, the fundamenta l fl aw in the conclusion to which his Honour a rrived is the 
failure by his Honour to recognise the logical ex tension o f the principles upon which his 
Honour relied ie . the curial law of the a rbitra tion is de termined by the municipa l law at 
the seat o f the a rbitra tion. If the municipal law a llows the a pplica tion of some other ll:l> 
a rbitri that is the end of the enqu iry and the curial law a t the sea t of the a rbitration does 
not and ca nnot apply. His Honour, as po inted out above acknowledged tha t when local 
rules pe rmitted, de-loca lisa ti on is possible. The Inte rna tiona l Arbitration Act 1974 (Cth) 
provides for interna tional commercia l a rbitra tion and enshrines party autonomy to con­
struct the a rbitral agreement as they wish, provided only that the re is nothing illegal or 
contrary to public policy. Both Gradipo re and American Diagnos tica Inc., within the 
context of an interna tionarcommercial agreement, chose an international set of arbitral 
rules to govern their arbitration. It is unthinkable tha t the parties intended the d omestic 
Commercial Arbitra tion Ac t to apply w ith a ll of its p arochial provisions, induding the 
leave to appeal p rocedure. 

Giles I.'s reliance on English authority d oes not recognise the concept of arbitra l proce­
dures floating in the transna tiona l firmament unconnected with any municipal system 
of law is, with respect unhelpful. The English authority on which he relies can have no 
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re levance to the principle of pa rty autonomy enshrined in the Internationa l Arb itration 
Act 1974 (Cth) to choose iI cu ri al reg ime otherwise thiln the domes tic Arbit riltio n Act. 
Giles 1.'s reference to English authority assumes the absence of leg is lati\'(' intent to a l­
low pilrty illItonomy where, w ith in the con tex t of iln international commercial arbitra­
ti on ag reement, the pilrties hilve op ted out o f the UNCITRAL Model Law. 

The submiss io n above is supported by iI judgment of G ill il rd j. (unreported Sup.Ct. Vic. 
16 October 1998) in Abi!;roup Contractors Ptv. Limited ,. Tril ns fi eld Pt,·. Limited & Obavashi 
Corporation, in which the relevant sub-clause of the a rbitration clause provided that: 

"( d) the arbitril ti on must be conducted in accordance wi th 
the following rules and proced ures: 
(vi) the Commercia l Arbitra tio n Ac t of Victo ri a 

app lies to the a rbitration except to the ex tent 
it is inconsistent with the preceding provis ions 
of thi s clause." 

It was submitted that this sub-clause imported the Commercial Arbi tration Act of Victori a 
and cons tituted an op ting out of the UNClTRAL Model Law as con tained in a sched ule 
to the International Arb itration Act 1974 (Cth ). 

At 19 Gillard J. noted that the sub-clause was concerned with the conduc t of the a rbi tra­
tion and did not exclude s.7 of the Inte rna tiona l Commercial Arbitration Act. His Honour 
s tated: 

"In my opinion, s .7 does apply bu t tha t is not to say the 
procedures se t out in the Commercial Arbitration Act of 
Victoria do not apply to the conduct of the arbi tra tion ." 

It is respec tfully submitted that Gillard J. " judgment is m o re consis tent with the spirit 
and inten t of the International Arbitration Act, which is d esigned to encourage interna­
tional commercial arbitrations to come to the shores of Aus tralia. On the contrary if 
parties faced wi th the prospect tha t the adoption of any international se t of arbitra l 
rules o ther than the UNClTRAL Model Law will cause the Commercial Arbitration Act 
to app ly, may be discouraged in bringing their interna tional commercial arbitrations to 
Australia. The p rovisions in the Commercial Arbitra tion Acts of the va rious States and 
Territories for leave to appea l, even on the restricted grounds as provided therein, will 
probab ly deter parties from conducting their interna tiona l commercial arbitration dis­
putes in A us tra lia . This is to be regretted a nd it is s incerely hoped tha t the position will 
be cla rified by an appropriate legis lative amendment. 

ENDNOTES 

1. (1998) 44 NSWLR 312 

2. ParaA.56 a t 107 
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3 . 

.. Reform p roposa ls 

~.56 The first three of those points are essentially dependent on the asses,men t of the 
advisory com mittee of how bes t to dea l w ith the c ross bord e r lega l risk fn eed by Australian 
firm~, particula rly in transac ti ons inv o lving Asia Pa cific countries. Co nside ration of those 
points should be deferred pending that assessment. The fourth point on technical flaws is 
not d epend ent on that assessment and d oes not need to be deferred. (The Commission 
understands that the Internati onal Arbi tra tion Act is also to be rev iewed by the Attorney­
Gener.I 's Department in relat ion to competition and rdated iss ues, and by the House of 
Representati\'es Standing Com mittee o n Ind ustry, Science and Tourism in relation to fair 
trad ing,) In summary the particular technical iss ues raised are: 

• 

• 

• 

whether the te rm 'inte rn ational co mme rcial arbi trat ion' should be defined in the In­
te rnati onal Arbi tration Act to ensure tha t pa rties w ho choose arb it ration rules o ther 
than the UNClTRAL Mod el La w still have the benefit of the In ternational Arbi trati on 
Act 

whether additional provis ions sho uld be included in the Internat iona l Arbitra tion Act 
to govern arbit rations where pa rties have op ted out of the UNCITRAL Model Law 
and not made provision fo r procedural issues such as the appoi ntment of a replace­
ment for an arbitrator who dies o r is incapacitated 

whethe r the Internationa l A rb itration Act should set out the grounds on which an 
award can be challenged if the parties have opted out of the UNClTRAL Model Law. 

Recommendation 28 - amendments to the InternatioIJal Arbitration Act 

The Attorney-General should rev iew, as a matter of priority, the proposal tha t amendments 
sho uld be made to the International Arbitration Act to clarify the principles applying where 
the parties opt out of the UNClTRAL Model Law and any related technical iss ues." 

See the d efinition of "foreign award" in s.3 of the Act insofa r as the enforcement of an 
award under the New York Convention is concerned . 

4. See however, Matter of Fils et Cab les d ' Acier de Lens (Mid land Metals Corp) S8~ F.5upp.240 
(SONY 1984) in which it was held that the re was no legal or public policy reason for par­
ties not providing for broad judicial rev iew in their arbitration ag reement. The qu estion of 
conferring jurisdiction by conseot does not appear to have been addressed . 

5. See Oia pulse Co rp (America) v Carba Ltd .: 78 Ci v.3263 (SONY 1979) reversed on other 
grounds, 626 F2d 1108 (2d Cir.1980) in which it was held tha t the UNCITRAL Conwntion 
did not apply to the case, as an award rendered in New York was n ot a "foreign award" 
within the meaning of the Convention. 

6. See Jacobs, Commercial Arbit ration , Law and Practice (Law Book Co., Looseleaf Service), 
VoLl para.[S.220j. 

7. (1998) 44 NSWLR 312. 

8. at 328E-F. 

9. at 321F. 

10. at 3230. 
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11. at 32~D-F . 

12. at 325D-E. 

13. At 325E Giles ]. in arriv ins at this condusion cited Union of India \' McDonnell DOll"i(l "; 
Corporation (1993) 2 LI. Rep.48, Navicra AmazQnica rt~ rll<lna SA v Compa);l1a Interncwiol1al 
De Sc);uro> De l Peru (19SS) 1 LI.Rep.116, Bank Me ll at v He lle niki Tec hn iki SA (1984) 1 QB 
291 at 315 per Goff LJ., Mustil l & Boyd Commercial Arbitration 2nd Ed. at 90 and Channe l 
Tunnel Cro"p Ltd. v fla lf,,"r BCdttv Construct ion Ltd . (1992) 1 QB 556 at 675. 

1~. at 32SC-D. 

15. 58~ FSupp.240 (SDNY 1984) . • 
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International Commercial 
Arbitration in Australia 

Marcus S.Jacobs QC 
Barrister, Sydney, Australia 

The Application of the CommerciaIA!'bitmtion Acts of the various Slates 
and TelTitories, to an ATbitration with an Inte17lalionai FlavollT-

Oil 26 March 1998 Giles C.I. in 
America. Dingnosliclt /'le. v Gradi/}()re 
Uri. I delivered a judgment wh ich will 
Iwvc far re~ching consequcnces ('or 
I II I.! fUlure of intern aliona I 
(()lJllIlcrciai a rbitrmion in AUMral ia. 
If" 101 lowed in other Austra lian 
COU I'Ls. ~md if not suppressed by 
( :ollllTIonwea llh legislation, this 

e lccision may lend to fru strate the 
vcry purpose of the I nlenwli(J1l(1/ 
I I rbi/ralion A1Ilenri1llt!1l1 Act 1989 (Clh) 
n:fcrred to below. 

The fundamenwl question lhal 
ari~es is whether or not by opting 
(luI, panies so to speak opt in 10 lhe 
domestic legislation and in so doing, 
.Ire precluded from ado pting an 
<lrbitralregime of their choice such 
as the LCIA orthe ICC. 

' I-he Commonwealth Pa rliament 
passed the InternalionalArbilmlioJl 
II "" ,,,r/1II,,,1 tIel 1989 (Cth) (assen 'ed 
10 on 15 MHy 1989) fo r the purpose 
"fgrafting the UNCITRAL Moclel 
l ';IW o ntO theArbitrolion (Fm-piK'l 
All1(f rr/,~ (wd Agreements) Act 1974 
((: 111 ). A t the Silme time the name of 
1 he..' principal Act W;IS dw nged to the 

aJ lI/f' ''1Iflli01Wl Arbilrafi()// Afl 1974 ("the 
. ("1"). Uncler s.8 "f'he A([ lhe 

UNcr l-RAL Modell "lw h:ls the fim.:e 
orlaw on an opt-out basis. 

The pllrposcorthc 19H9 
;ulIt.'lIdmtnt was 10 bring AWllra lian 
ili lernatinllal comlllcrcial arbitrOltion 
1c.: J.;"i~lation into lhe tweilly-lir~l 
It'llllll)' and to UI1!'o ll:1<.:k lc 
i III c.:1'1l:tt ion;l l cnl11ll1cn.:ial ;1 rbi t 1';11 i( III 
ill AII~u.dia frolllihe chai ns of the 
(ifllllc.:!>-lic cOlllmercial ,Irbilr:llioll 
Il'J.;"i" l;ltive regimc •• md to ;IUI';ICI 
illtern;'ltiomll commcrcial arbitnllitHl 
to the shores o f' Auslralia. 

III discussing AU!>-l l'aJia 's ro le for 
Ille pnllnoLion of cOllllllen.: i;11 
illlenl;H iollll l ;Irbitration in the 
P:.d li c.:, Sir L.lU rcm:c Street ill his 
ilrtick "Australi'l's Inlen w tioll:l l 
COIlHnl'rcia l Arb ilnl tion Ro lc ill lh t 
t'aci fi c"!l lmedin I Y89atp.I ~1: 

"Ou r naLion h;ls the enormous 
;l( lv;,ullflge of pol itica l4:111C.1 
e(,(lIJomic stability ::mel of soundly 
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A Leap of Faith? 

based. wel l-est;lbli!>-hed li n~lnd~l l 

and legal capacity. We arc no t 
aggressive o r Olcqlli~ iti\'e on the 
interna tio n ~li sw~c, We prt.'sclll no 
po li tica l o r rn ili t;ary threat. \'\'e 
el~ioy the trust and con lidence of 
our sister nation ~ in the P4lcilic, 
from the super powers down LO the 
tin iest of the island !>-ta les. In ~hon, 
Australia's stature with in the 
Pacilic p laces us \\'cIlLO fulfill both 
the geographic ;md substantive 
role of a 1-e1i~lble honest brokcr in 
servicing lhe /low of commerce 
withi n this largc rq~i()n of the 
world." 

In his papcl'Scplcll1bel' 1990 
"Dispute Resolution in the A~ial 
Pacific Region - Pnll'tice Sites and 
Centres - Austr~liia " OIt p.2. Si r 
l.:.tul·ence s;:l id rurthcr; 

.. Australia docs no t h:lve as docs 
London. a hblOl)' of' being lh~ 
hub of internat ional commerce, <l 

clcClring house fill ' thc financial, 
lega l and other c.:OI'Ko lllitant o f' 
\\'orlcltradc. M.lny of'us in 
Aust ra lia hope that it may be our 
destiny to p lay som~ part on th:ll 
swge in the 1l;ll'ilic rt.'gio n . We are, 
howc\'e l-, thus fOI l' only sce ing the 
beginning or a 11:. 11 prescllcc O il 

th'll stllge." 
Sectio n 21 of t he Act .. t : IICS : 

" If the parties to all a rbitratioll 
agrecment h.wc (\, Ill,tiler in the 
agrt'Clllcnt o r ill ;1II )' uther 
document in writ illH) ;Ign'ed Ihat 
any di~pllle th:.t h"s ari!>-cn o r 11l;1)' 

arise between thelll i!>- to be :-.ellll·cI 
otherwise than ill ;u.:rordance with 
the Model La\\', the 1\lodclLl\v 
does not apply in rdation to the 
settlemcn t of't ha t di!>-pll te."; 

ic. the parties Ill:l )' opt out oi'its 
provisions in whid, c.:\'cnt they arc 
fi 'cc to ch oosc any other ~e t or 
arbit ... ,1 rules. 

The d ifficul ty which ari ses li'om 
the legis lative srhellle is tha t the 
ddinitiOllo('intem:llional 
comlllercial arbilra tioJl is to be 
round not in tlit.' I\( t . but in 
An.1 (3)(a) ·(c) "f the UNC ITRAL 

Model U!W itself'. Ac.:conJingly. where 
pm-ties opt out o rlhc UNCITRAL 
Model Law. they abo opt out or the 
defi nition cOlllai ned in Art. t (3) of 
inte rnaliomll w ITI1lJt:l'dal ~lrb itration. 

wi th nothing 10 rcplace it. It is 
e mphasised thaL lhc.:re is no similar 
defin ition in the Act. 

This hiatus in lhe Imv was pointed 
out by thc Au~traliall Law Refonn 
Comm ission in Report No. 0 "Legal 
risk in internationaltr..lI1s:1clions".'! 

It must be <ls~ul1lcd lhat when the 
Commonwealt h P;lriimne nt enacted 
lhe 1989 Amendment it "';IS aW;.lre of 
the faClth.n Ill;~ior ill lerna lion;d 
arbitration ;lssocialiol1s sll ch as the 
Le lA (London COllI'[ of 
Il1lernmiomll Arbit ra tion) and the 
ICC (Imern;lIional COLIn of 
Arbitration) had established a 
prescnce in Austndi~1 and were 
competing with each other and lhe 
Austra li a n Ccntrc fO I' lnl em:ltional 
Commcrdal Arbitration (AC ICA­
Melbourne) for illlern;ltiona l 
cOlTl mercial arbitration business in 
Australia , 

Tn lhe second re:ldillg specch 
when the 1989 Anu:ndmt:nt "'<IS 

introduccd illln the Federal 
Parlialllent Ihe 1101101l1';d)le Liond 
Bowcn. th en the Deputy Pri1l1e 
Minislcl' , Inc! AtlcIl'llc),-(:cllel';li 

~tressed tlmt the lIew intern;lIiollaJ 
arbitral regime would apply 011 <I n 
"opt om" basis. The l'lini:-.ter 
<.:u lllinued thus: 

"This ll1eans it will apply to all 
intc:rnatiollal 4Irbilr; ll iIIllS unless 
panics agl·ee. ill w l 'itill~, 10 

exclude ilS oper.lliol1." 
Opting out c;l1Tics with il Ihe 
dif1icult ies listed below, II is however 
submi tted. that it W'IS !lever the 
l.cgblm ive intel1l th"lt opl ing out or 
the UNCIT R;\L Model La" wlIlI ld 
bl'ingwiLh itall orlhe parochial 
st:ltutory provis i()I1s of t he d omestic 
Ieg i ~ lalion sllch as the leave to ap pea l 
procedu re which 1ll0~1 western 
jurisdict io ns (but f'or Engbmd which 
h.15 retained it on a vcry lim ited 
basis) havc sought 10 "void in 

I I 
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INTERNATIONAL COMMERCIAL ARBITRATION IN AUSTRALIA 

illtcrnalionai commercial 
'-I rbiu'lliolls. 

AccordinglY'1Il elect io n to opt ou t 
ur l ile UNCITRAL Nlodcl Law under 
s.2 1 may resul t in the I(}\lowing 
di llicuilics. wh ich nalllrally IIIUSt. be 
bol'llc in I1lind by lhe d rartspc r!ton : 

(i) Definitional problems 

A'i 110lt:d abo\'e, !lH:I'l: would be 1Ii1 

dcliniLilHl or all illlcrn:uionai 
c.:o ll lcrcial arhitration as the 
dcliniliol1 (omained in An.1 (:~) or 
till.: Ui'\Crl 'RAL i\ (c)dd I.a'" \\'I,lI ld 
1I0 t apply. 

It cou ld hard l)' have been the 
i l l lClllilUl orlhc COlllltloll\\,calt h 

1 ~ lrlianH.: nt to allow parlic!l who have 
opted n ulLO include their 0\\'11 

ddinilioll or international 
cOIllIlH.:rcial ~Irbitratio ll ill their 
arbitration rul c!t. This would lead In 

c.:haotic litigation and widespread 
1()rulll·shopping. 

(ii) En forcement proble ms 

If parti es opt out ortilc UNC n 'RA I. 
Model Law, they thereby also opt nut 
o f Ans,35 and 36, wh ich deal with 
the recognition ~lI1d enforcement or 
m\'arcls, There is the refore no 
st:'lllIlOry enforcemclll procedure 
under the i lllenlfltiollfll Arbitration Ad 
1974 (Cth) lor an international 
comll lcrcial Cld)ilralion award in 
Australia, except lor an ICS I D 
aw'lrd, ~ A foreign arbitral award is 
enforceable under Pt, l or the Act, 
wh ich ta kes up in m odifi ed form the 
re lcvan t recognition a nd 
cnf()rccmcnt proccd urcs under till! 
New York Conven tion, 

An Australian ICSt 0 award may bt: 
clliorced under s,35(2} o r the Act. 
whic.:h reads: 

"An aW~II'd may be enforced in the 
Sl<llC Supreme Coun of' ,I State or 
' lc rri LOry as if the ,Iward had bee1l 
made in thm Slate or ' icrri tOlY in 
'Il:f.:o rdance Wilh the law orlhc 
Statc or ~I crrilOly." 

For the reaso ll s se t Ollt below. I it is 
submitted that the partics C~lIlnOl 
agree on thcir 0\\' 11 enfon:c ment 
proccdurc and so conft:r jurisdiction 
on an Australian State or Territol)' 
Supreme Court, by consent. 

An arbitral iJward made in 
Allst r:ll ia, even betwcen p;lrtics witll 
110 (ollllccLion LO Australia, ma)' nOI 
be (olbicir.:rcd as a foreign arbitral 

12 

;J\\'ard (sce Lil e dclinition or"f()re ign 
award" in s,3( I) of the /lI ienUilimwi 
Arhifmliml l' irt) under thc New York 
Convention," Consequentl y, lhe 
cnforcemcn t pro(cdu rcs undcl' tha t 
Convention do no t ilssist in the 
CIl/(U'Cclllen t or :UI Austra lian award 
ill Australia, 

Unless the slKcessf'ut dailll:tlll in 
an ill tc l'll atilul:11 (olll lllen.:ial 
arbitrali()11 ill Al lstl'a lia nla go"cl'l1cd 
h )' thc UNC ITRAL ~ l odcl Law (or 
!Ill: ICS I!) Conven tion) 1lI00'cs 10 

h;l\'e the aw:u'd ret.:ogniscd :tnd 
c lll i)!'(.:cd undcr t.:011l11l011 law, it 
\\I)tdd havc lo t.:o ll ~ i dcr lhe following 
( irt.:lliIlHIS route 1.0 ellcct 
c.lli )I'(t'l1le II I, 

The slIc.:,:e:>.~JlI l pmly ~h()lIld obt .. in 
ajudg'lllclll 011 thc award in it I()n~igll 

COUI'l, I)UISide thejuri!'ldiClion of the 
Ausll'l lianjudi<.:ia l !'l),stCIll, "\'he 
lCa!'libi lit)' of tlli'5 would depend on 
I hc n :nu'a l pro\'i!'lions of II Ie 
governing set of rul cs, and the 
\'arious COIl\'cJ1lions bctwecn 
/\ u:.u' .. lia alld the St: ltC COIH..:cl'Ilcd, 

(iii) Proble ms concerning interim 
measures 

The opt-in provision found in s,23 o r 
lhe Act , which provides lhalthc 
enliu"Cemcnt 0[' intcrim measures or 
prolcc.:lion mliSl be the same as 
t\w<lrds under An, Ii of the 

NC tTRAI. ~Indd I.aw, would not 

"pply. 

(iv) Status of alte rnative rules 

As stat.cd ~ll}( l\'c. thc UNC ITRA I. 
t\ lo(kll.aw has til c force orl:,I\\' in 
Allstralia under s,I6 oj' the Act. 
OLllt.~r ilrbitra l rlllc~, whcthe r ad hoc, 
ur in~Ljtutiollal. do nOL c l~jo)' Lhis 
ltlalll'\, except pel'hap:>. for the 
arbitration Al'lidcs ill ells , lINl1 of 
thc leS I!) Comcl1lion , (rhe ICSIU 
Arbitration Rules arc nOL discussed 
ill this ltec.:tio ll ), 

(v) Procedure for recourse 

The procedures under A1'1.3..J. 1'01' 

rcc.:oul':>.C ag:tinlt. an :\h':!l'd \\'mild nOl 
apply to Iloll-UNC ITRAL ~Iodcll .... IW 
"\\',II'ds, It is doubtful whc lhe r l he 
p:II'tie,i call legally agrec 011 their own 
proc.:cdul'e, as this would require the 
pan ics. in effcct, c.:olllc rring 
jurisdictioll 011 a COlII'I by ag-recing to 
their OW II rule~ of' courL. 

(\'i) Evidentiar y proble ms 

Curia l : I s~ i~tancc undel' Ar1.27 \\'ould 
not be <lv;ti lable l'or the wking of 
c\' iclc llcc, "" he prclb lc ms or obtai lli'l g' 
cvitie n(e whc ll lhe part ies, WiU1C:">'\l''\ 
and donlilleills ilre located ill sl:\'l'I'al 
jllri~dicliolls Illay be insurlllolllllabk 
witlloUI C()Un assistance, 

(vii}Ju risdiction and c urial assis tance 

Thc p:ll'liclt \\'illIlOl have the bl'lI c1 il 
1)f'lhe kOmpClelll',-kompetcllZ 
provi..;iolls l(lUnd in An,16( I H:\) III 
the i\lud el Law, Thcse provision:,,> 
e nsh ri ne thc principle o r 
ltepa l'all il it)'11 ill ill tcrnalion<ll 
(Olllll1crc.: ial arbilrations undcl' Il ll' 
UNCrl'RAL Modd Law ill AlI~tI'lli;I , 

and h'ill bc lost in non-UNCr l'RAI , 
i\lodcl l.. ... -1W :II'bitl'ations, ' I'hey 
provide lhat if the .wbitral tribu nal 'II 
decides, illllay cith t:r rul e on it!'l 
jurisdiclic)Il as a pre liminary <jllCSLiclll 
OJ' reserve iLs dcdsion until it gi\'t.:!'1 
a n .. ",ard Oil the merits , 

(viii ) Curi a l ass istance for 
appoi ntment o f members of 
arbitral tri bunal 

The parties will not h~lvc the benefit 
of curial assisL<lnce under An,l J (:S) 
of the ITRAL Model L,w fell' 
the appointment of membel's of I he 
arbitral tl'i bunal in those 
c.:irClllllSLilllCeS se l out in 
An, l l (3}(a}-(c), The conscqucm.:c:"> 
of this mig ht be thal the cntire 
arbit ratio n agrecme nt Ill ay lai l il' no 
alternalive mecha nism has bC<:!1I 
agreed 0 11 luI' the ::lppoi11lmcllt of' .. 
substitute al'bilralll'ibu na l, 

One or lhl: Illost fundame n tal 
qllCltliolb IhaL ariscs i!'l whether 0" 

not the opt ing Oul by lhe panic'\ or 
the UNC I' I'RAl . i\ lodcl L,w trigg-cl" 
the applicHiol1 Oflhc d o mestic 
i.lrbitration legis lation (the varioll!'l 

comlllcrcii. 11 arbitration acts of tbe 
SUlles and leITiwries). a nd bri n g-!'I 
with it al l or tilC p.llUchial provi~i!)I''\ 

,,'hidl panics to an inu.:rnatiollill 
coml1lc rcial arbitration in thi s da}' 
alld age mar wish to avo id , 

In ,,11111'1';(,(111 Diflg"ostiCfl Inc, .1 
(,mdi/)()/,{' Umilt!d 7 an arbitr;ttioll 
clause in a distribution agn.::clllcllt 
belweell /\ lm:ric;11l DiagnostiGI Int.: .. 
a Connccticut compa ny, and 
(:radip01 'c l ,im ited. an Aust ralian 
company, rcquired disputes to be 
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determined by arbitration in 
accordance with arbitral rules th~lt 
were either nonwexistelll or di fTi cu lt 
to identify. 

A subsequent <lgreement between 
the pa n ics provided for arbitra tion 
under the UNCITRALArbitration 
Rules (a precursor to Lhe 
UNCITRAL Model Law). The 
~lrbitralor m<lde intnim awards in 
f~. vour ofGradiport:, Alnerican 
Ditlgno!<lliGI Inc. sought le.I\'e to 
appeal under s,38 of the Ac t. It was 
common ground between the panics 
Lllilt theil' adoption of the 
UNC ITRALArbitration Rules 
resu lted in the opting out under s,22 
(If t he /nlenwtio'11.al Arl,;tmliol1 Act 
1974 (011) of the provisions of the 
UNCITRAL Model Law which under 
s. 15 of the Act wh ich would 
o therwise have been the curial hlW of 
the arbitration, Gradipore submitted 
thallhe mere f<lct oflhe opting out 
did not trigger the .. ppliclltion of the 
domestic Arbitrmion Act, and that 
therefore s,38 of the Act (the leave to 
appeal procedu re), cou ld not be 
invoked by AmcriCilO Diagnostica 
Inc. 

Giles J ." was of the opi nion that the 
' Igrcemen t to import the UNCITRAL 
Arbitrat ion Ru les did not G UTY with 
it an agreement that tht: Coml1lercial 
Arbitrat ion At..:t would not <Ippl y. 

Gi lesJ. cOllllllenced his analysis 
with a rererence to s.3(2)(a) as read 
with s.4( I) of the Commc1"cial 
/ 1r/,ilmlioll l lrt 1994 (NSW) where an 

• arbit ration agreemcnt is defincd as 
'" ;111 ag"eclllcn t in writ ing to refer 
presellt or fu ture disputes to 
;lrbitr4ltioll . ,. 

His Honour hcld~' th<ll pro\,ide<1 
thcre was '"a slilliciell t nexus between 
Ihe A('I ;lIld New South Wales, the 
An applied," 

I I is Honow,1iI cmegoriscd the 
submiss ion by Gradipon:'s cOllnsc:l 
tll ;ll the p<lrochial pruvisions of"lhe 
d(lI11e~lic COllllllercial Arbitnllion 
An shou ld not apply to <In 
illtern'llional arbitration clause even 
though the parties had opted nut of 
Ihe UNCITRAL Model Law a, "" leap 
(If' Elit h rather than a process of 
rCOIsolllng," 

In dealing wilh tht: dewlocalisa lion 
t hcory Giles .J.ll sa id: 

"' rhe dew localisation theory, and 
what it means, have been much 
deb'Hed (see for example the 
!<Ieries Paulsson, 'Arbitration 
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Unbound: Award Detached from 
the Law of its Country of Origin' 
(1981) 30 ICLQ 358; Park, The 
Lex Loci Arbitri and Intcmationa l 
Commcrcial Arbitration' ( 1983) 32 
ICLQ 25; Paulsson, 'Oe local isation 
of Internation<ll COITIIllt:rcial 
Arbitration: When and Why it 
Mallers' ( 1983) 32 ICLQ 53). fl ut 
in principle dc-loC<ll isation 'is 111/1)\ 
po.t~i"'e iftlu: lorrd ndl:s /JI:rmil it" 
(Redfern .md Hunter, / .lIW and 
Practice ol/nll'l"/lfI liollal. COU/lllr:rcial 
Al'bitmlion, 2nd cd, At 90)." 

His Honour'~ summed up the 
submission made on behalf" of 
Gradipore: 

"the consensual nature of the 
arbitration permilled AD I and 
Gradipore to agree to exclude the 
Act if ie would otherwise have 
~t pplied to the arbiu'::ltion ." 

In rejecting this submission his 
Honour held: 

"there must be a limitLO the 
party's li'cedom, becallst: their 
choice of the place or m'bitration 
may carry with it app lic'ltion of the 
arb itration I<lw oflhat place 
according to its terms so as to 
govern tht: conduct of the 
arbilration."'~ 

Giles J. 11 fo und tha t "I n pr i nciple, 
party autonomy docs nOlme~1Il 
complete freedolll to exclude iI 

sys tem of law, or particul:I1' elemen ts 
of a system or IOIw, fro m the 
"el;ltionship bt.'t\\'ecn the parties," 

There Gill be no doubt that his 
Honour's analys is of the law is 
correct. 

However, tlt e f"undanu:ll1; !l flaw in 
the conclusion 10 which his Honour 
arrived is the I;,ilun: by his Honour 
to recognise the logical extcnsioll or 
the prindplcs upon which his 
Honour rel ied ic. lhe cur ia l law of 
the :ilrbitr,lIion is determined by thc 
municipa l I"", at the scat. urthe 
.u'bit ration. Irthe.: municipal law 
allows the applicmion of some other 
It!X l1riJil,ri that is the end ofthc 
enquiry and the curi.1I law :ll the SC~lt 

of the arbit ration docs not and 
cannoulpp ly. His HOIIUU I~ as pointcd 
out above acknowledged that when 
local rules penni lled, dc- local isa tion 
is possible, Tile / lIlenwtirJ1lal 
Al'bilm/ionAri. 1971 (CIIt) provides for 
internaliomd comll1erci~tI iubi tral. ion 
;.md enshri nes pany ;Iutonomy to 
construct the ;Irbitral agreement CIS 

they wish, provided only that there is 

LelA 
nothing illega l or contrary to public 
policy. Both Gradipore ~Illd 
American Diagnost ica Inc. , within 
the context of an internationa l 
commercial agreement. chose an 
illlernational Stt o[;ubit ral rules to 
govern thei r arbitration. It is 
unthink:lblc th~lt the part ies 
intended the domestic COlllmcrcial 
Arbitrat ion Act to apply with all of its 
pamchial provisions, including the 
leave to appea l procedure, 

Gi les J .'s rel iance on English 
authority does not rl:cognise tht:: 
concept of arbitral procedurts 
Ooating in the transnationa l 
firmamen t unconnectcd with a ny 
munic ipal system ofhnv is, with 
rt:specLunhelpf'u l. The English 
authOl'ity 011 which he relies can have 
no relevClnce to the pr incip le of party 
<JuLOnomy enshrined in the 
hllenwliorlfllArbitmtiou Ad 1')7·1 (Oft) 
to choose a curi"tI reginlc otherwise 
than the domestic Arbit rat ion Act. 
GilesJ.'s reference to E.ngl ish 
authority Clssumes the absence of 
legislative intent to allow party 
autonomy where, within the context 
of ~l n ill tcrnatiomll commercial 
arbitrat ion agrcemen l, the parties 
have opted out of the UNC ITRAL 
Model Law. 

The submission 'lbove is supported 
by ajudgmcll t of Gi llard . I. 
(unreported Sup,Ct. Vic. 16 October 
1998) in Abigro/Jp CrJ1/('/"()r.lars Ply, 
Limiled v Trrm:;jieJd Ply, J.imilcrl & 
Obu)'us/t.i Cor/)am/iflll, in wllit..:h the 
relev<l l1 t sub-clause of the arbi t ra tion 
clause provided that: 
"(d)the <lrbitration I1l1l st be 

conducted in an:on l:IIH.:C wi th 
the fo llowing ru les and 
pr<>t..:t:durcs: 
(vi) the Commercia l Arbitration 
At..:t of Victoria applies 10 the 
arbitral ion eX('ept to the extent it 
is incol1sislelll witll the preceding 
provisions of this C]; I1 I:;;e.·' 

11 WOlS subllliucd tl lill t I,is SUUwdlme 
importedlhe Con llilerci<ll 
Arbi tration Act 01" Victoria and 
const ituted an opting 0111. of the 
UNCITRAL Model Law ;IS cOl1wincd 
in a schedule to the In tc rnati()Il. t1 
Arbitrat ion Act 1974 (Ct h). 

At 19 Gil lardJ. noted that the subw 

cI ~llISe was concerned with the 
cunduct of tht: arbi tration and did 
not excl ude s.7 of"the Jnlerna tional 
COIllmerci,tl Arbitration Act His 
Honour stated: 

13 

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 

• 

.' . INTERNATIONAL COMMERCIAL ARBITRATION IN AUSTRALIA 

"In my opinion, s. 7 docs apply but 
that is not to say the procedures set 
out ill the Comm ercia l Arbitration 
Act o r Vinori .. do not apply to the 
CO llclu Cl of the arbit ration," 

It is respec tfull y submitted that 
Gilla rd .I.'sjudg lllc nt is mo re 
CO ll sistl: lll Wilh the spirit and inrent 
()f'l ilC ill l ern;llional Arbitra tion Act.. 
which is desig ned to encou rage 
il l Le rtl tl licHlal cO l lllllcn:itll 

;n'bitra t iull s to (;01lH: to the shores or 
Australia . O n the COIllI'i.II)'. parties 
bLed wilh the PI1lSPCC[ that the 
acioplicHI Or allY inte rna t. io nal set of 

arbitral ril les otlic:r than the 
UNC ITRAL Model Law will cause 
the COllllllercia l Arb itnuioll AClLO 
apply, ll W}' be discouraged in 
bring ing their inte rnatio nal 
co tlllllcrciai arbitrations to Austral ia. 
T he provisio ns ill the Commercial 
Arbit ratio n Acts 01' lhe var ious States 
<l nd "erritori es for leavt: to appt:al, 
t:vcn all the restricted grounds as 
pmvided there in , wi ll probably d e te r 
p;lrties from cond uCli ng their 
inte rna tional cOIllI11t:rcial arbitration 
di sp utes in Austra lia. This is to be 
regretted and it. is si ncerely hoped 
that: the pos ition will be clarified by 
an appropriar.e legisla ti ve 
amend llienlo 

Notes 
1 (1998) 4 '1 NSII'I.R 3 12 . 
2 1'<ll'a.4.56 at 107. 

"n efonll propo.mls 

14 

4.5!j The £il'st th ree of those points 
a rc essentiall y dependent on the 
<I:;sc:;:mlent of the adv isOI)' commi ttee 
of how best Lo de:1i wi lh lhe CT'OSS 
h~lnlt:r leg' lldsk faced by AusLr;] lian 
lirnls. p; lrtinl l;lrly in t ransactions 
invoking As ia Pat.:i lic countries. 
C~) ~l s idc l'at i l)n urtllose poin ts s llould 
be ddc rred pending that assessment. 
The f()Urth poiut 0 11 teclill ical nall'S i ~ 

1101, ( il:pencielll Ull l.h a t asseSSlllellL 

1I11d docs nOI lI eed In be de fe rred. 
(I 'hc (:4 ) 1l11l 1t ~~i'Jlll llldc"sl:t nds 111;11 
Ihe IlIlNllllliollfll r lrhilmliml Au is also 
10 he revil'wed hy lite ,\ nomc),­
( ;e llcra l's Departllll'1ll in rdation (0 

t:!J lll!)(': lilioll :\lld rel:llcd isslI es. and by 
the I-louse or l{cp rc..:sl.:lll alil"cs 

Sta ndi ng COlll mittcc o n Indust!')" 
St:iem.:c and -li)lIrisll1 in relation tn 

lilir t rading'.) In SliIII lllary lh c 
pal'liCtlbr technic;)! issues r;liscd ;In:: 

• II'hel.hcl' the It:nn ' iiu ernalional 
COIlHlle l't: ial arbitral ion' should be 

dcli tll'd il l the Inte rn atio nal 
i\l'hitl':llinn Act 10 ensure that 
p;lrtie~ \1'110 dIOOSl' al 'bilnu iun ['uk's 

olhel' Ih;\ lll he UNCITRAL Model 
L;)w still h:ll'e I lit.' be ne li t u r the 
/li terlltllim/(d Jlrhilmlifll/ Act 

• whe lhe r add it ional provisio ns 
should be..: included in the 
/1I11'nlfl{;()//{d i/,.hilmlilJl/ A(.'I to 

gove l'll arililralil)IIS \\'IH.: re parties 
have opted ()l ll or 1 he LJNC ITRAL 
fo.lodcl !.;IW ;lIld nol m:ld e p rov isio n 
li)l ' procedllral i~sues such as lhe 
appoi lltl ilell t ofa n:place m ent f()J' 

all arbitralOl' who dies 01' is 
illcap:lt:it;l1c([ 

• \\'he lher Ihc Itllel 'nali()IIa! 

Arb it ra li o ll 1\Cl ~holl [ d sc i ()utlhl' 
grou nds 4111 whil'h an award (;111 be 
c hallenged irlhe panics have opted 
ou t o fllll: UNC ITR t\ L Model Law. 

UI'f:/lIJIIIII'llIlfllilJ/I 2:..,' - (tllII'mlllumls II) tl/l' 
f llll'rlll/lilllllll Jlrhilmfillll Ad 
' I'lle i\tlCJ1'1It:y-(;el le ral shou ld 1't.'l' icw, 

as " 11l ;lllel' o r priori I}" tilt: p roposa l 
Ihal ,ullel~dnll:ll t s should bc made to 
tllc Irrtcnwli(mal Arbitration Act to 

cla rity Ihe princi ples appl ying whel'e 
the pa nies Opl oul u rlhe UNC ITRAL 
Modcl Law and ;til)' related tec hn ical 
isslics" 

:1 Sec the dc.;linilion or"rorcign award" 
in s.:~ ofillc ACI ill sobr as the 
Cllforce11l1.:111 or all aW:l rd under the 
Ne\\' York COIlI'(.: lllio li is co ncern ed, 

" See hnwe\'cl~ Mlll/,'r 0IFils el Cables 
d 'A ch''/'dl' f.I''',\ (Mid/o ml Mdals COIN. 
5S4 F,Sup p.2 'IU (SDNY I 9S4) in wh it: h 
il was hel d I,hal Ih e re \\'CiS no legal or 
publil' policy rea~Oll Ii)!' panics nol 
provid ing for b ro;uljudi cia l revtcw in 

thc ir a rbitra tion agreement. ~I 'h e 

quesliorl or c:unlcrring jurisdicti 4)11 hy 
COllsen l dnes not appeal' La have heen 

add ressed. 
5 Sec Di({/JIII.I'I' Corp. fA maim) 11 Carllll 

Uti,; 7S Civ,~2G:} (S DNY 1979) 
I'everscd o n 01 he r grounds, 6~() F~tI 

\IOS (2<1 Cir.19S0) in which il was 
held lhallhc UNC ITRALCollvenliOll 
did 1101 ,rpp[y to th e case , as all award 
re n(it.:red ill New York was n 01 a 
"Iilrcign :l ward" with in th e Ill C:lI1ill ).:' 1)1' 

Ille COllvenlion. 
!i Scc .I :l l.:obs, Ollllllll!rci(l f ArbilmlilJ/I, 1,(lUI 

1/I/11 lJmflia (Law Book Co ,. L()o~clear 
Se l'\' il'c). Vo1.] para, [5.220 J. 

7 Unrl'poned SIIP ,Cl. NSW 26 Marl'll 
1!J!lS, 

H :11 :~~KE- F. 

~ ;J1:~~ IF. 

10 at 32:m . 
I I ,II :\2·\1)-F. 
12 at ;~2!m-E, 

1;\ At 32 :":iE G iles J . ill arriving althi s 
colldusioll cited Unioll oJ II/dill v 
iHc/JolI.llcll DOlIgltl.~ Corporation ( 199:.\) ~ 
Ll ,Re p ,4S, Ncwil!1'(1 ;lIII(I:.onica Pef/If/Ilil 

SA tJ COlllpa!Jl/(L /lIlenmciomJ/ 01' SI'glll?/.' 
Dt!/ l l'l'II ( 1988) ] LI ,Rep. ] 16,1:J1I1I/,· 
I\ft:/lal v H dlllniki Teclilliki S . .I\ ( 19S4) ] 
QB 291 :It3 15 per GoO'LJ. . Musti ll &: 
Boyd COllllllclt.:ial Arbitratio n 2nd ]':d, 
at 90 and Chal/ llel 7imnel Gnmp / Jtl, 1J 

Bfll/ollr /J,:all)' Conslrtlclion. Uti. ( 1992) 
I Qll5:,)6 :H 575, 

14 at 328C-D. 
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DOCUMENT IV.AUSTRALIA.2.c 5 

COMMERCIAL ARBITRATION ACT 1984 No. 160 

An Act to make provision with respect to the arbitration of certain disputes 
and to repeal the Arbitration Act 1902 and the Arbitration (Foreign 
Awards and Agreements) Act 1973, and for other purposes. 

PART I-PRELIMINARY 

Short title 

1. This Act may be cited as the Commercial Arbitration Act 1984. 

Commencement 

2. (1) Sections I and 2 shall commence on the date of assent to this 
Act. 

• (2) Except as provided by subsection (1), this Act shall commence on 
such day as may be appointed by the Governor in respect thereof and as 
may be notified by proclamation published in the Gazette. 

Repeal, transitional and application provisions 

3. (1) The Acts mentioned in Schedule I are repealed to the extent to 
which they are in that Schedule expressed to be repealed. 

(2) Subject to subsection (3): 

(a) this Act applies to an arbitration agreement (whether made 
before or after the commencement of this Act) and to an 
arbitration under such an agreement; and 

(b) a reference in an arbitration agreement to the Arbitration Act 
1902, or a provision of that Act, shall be construed as a 
reference to this Act or to the corresponding provision (if any) 
of this Act. 

• 
(3) Where an arbitration was commenced before the commencement 

of this Act, the law governing the arbitration and the arbitration agreement 
shall be that which would have been applicable if this Act had not been 
enacted. 

(4) Subject to this section, this Act shall apply to arbitrations provided 
for in any other Act as if: 

(a) the other Act were an arbitration agreement; 

(b) the arbitration were pursuant to an arbitration agreement; and 
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10 INTERNATIONAL COMMERCIAL ARBITRATION 

method for filling the vacancy, the vacancy should be filled by 
the Court, 

the Court may, on the application of a party to the arbitration agreement, 
make an appointment to fill the vacancy. 

Power of the Court where arbitrator or umpire is removed 

11. (1) Where an arbitrator or umpire is removed by the Court, the 
Court may, on the application of a party to the arbitration agreement: 

(a) appoint a person as arbitrator or umpire in place of the person 
removed; or 

(b) subject to subsection (2), order that the arbitration agreement 
shall cease to have effect with respect to the dispute to which 
the arbitration relates. 

(2) Subsection (I) (b) does not apply unless all the parties to the 
arbitration agreement are domiciled or ordinarily resident in Australia at 
the time the arbitration agreement is entered into. 

(3) Subsection (2) does not apply to an arbitration agreement that is 
treated as an arbitration agreement for the purposes of this Act by virtue 
only of the operation of section 3 (4) (a). 

Appointment of umpire 

12. (1) Unless otherwise agreed in wnttng by the parties to the 
arbitration agreement, where an arbitration agreement provides for the 
appointment of an even number of arbitrators, the arbitrators may appoint 
an umpire at any time after they are themselves appointed and shall do so 
forthwith if they fail to determine a matter arising for determination. 

(2) An umpire appointed in relation to an arbitration is not required to 
sit with the arbitrators while the arbitrators are conducting proceedings 
under the arbitration agreement. 

Position of person appointed by the Court etc. 

13. An arbitrator or umpire appointed pursuant to a power conferred 
by this Part shall be deemed to have been appointed pursuant to the 
provisions of the arbitration agreement . 
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DOCUMENT IV.AUSTRALIA.2.c 25 

(6) The Supreme Court may make any leave which it grants under 
subsection (4) (b) subject to the applicant complying with any conditions it 
considers appropriate. 

(7) Where the award of an arbitrator or umpire is varied on an appeal 
under subsection (2), the award as varied shall have effect (except for the 
purposes of this section) as if it were the award of the arbitrator or umpire. 

Determination of preliminary point of law by Supreme Court 

39. (1) Subject to subsection (2) and section 40, on an app lication to 
the Supreme Court made by any of the parties to an arbitration agreement: 

(a) with the consent of an arbitrator who has entered on the 
reference or, if an umpire has entered on the reference, with the 
consent of the umpire; or 

(b) with the consent of all the other parties, _e Supreme Court shall have jurisdiction to determine any question of law 
arising in the course of the arbitration. 

(2) The Supreme Court shall not entertain an application under 
subsection (I)(a) with respect to any question of law unless it is satisfied 
that: 

(a) the determination of the application might produce substantial 
savings in costs to the parties; and 

(b) the question of law is one in respect of which leave to appeal 
would be likely to be granted under section 38 (4) (b). 

Exclusion agreements affecting rights under sections 38 and 39 

40. (1) Subject to this section and section 41: 

(a) the Supreme Court shall not, under section 38 (4) (b), grant 
leave to appeal with respect to a question of law arising out of 
an a ward; and 

• (b) no application may be made under section 39 (1) (a) with 
respect to a question of law, 

if there is in force an agreement in writing (in this section and section 41 
referred to as an "exclusion agreement") between the parties to the 
arbitration agreement which excludes the right of appeal under section 38 
(2) in relation to the award or, in a case falling within paragraph (b), in 
relation to an award to which the determination of the question of law is 
material. 

(2) An exclusion agreement may be expressed so as to relate to a 
particular award, to awards under a particular arbitration agreement or to 
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26 INTERNATIONAL COMMERCIAL ARBITRATION 

any other description of awards, whether arising out of the same arbitration 
agreement or not. 

(3) An agreement may be an exclusion agreement for the purposes of 
this section whether it is entered into before or after the commencement of 
this Act and whether or not it forms part of an arbitration agreement. 

(4) Except as provided by subsection (I), sections 38 and 39 shall have 
effect notwithstanding anything in any agreement purporting: 

(a) to prohibit or restrict access to the Supreme Court; or 

(b) to restrict the jurisdiction of the Supreme Court. 

(5) An exclusion agreement shall be of no effect in relation to an 
award made on, or a question of law arising in the course of, an arbitration 
being an arbitration under any other Act. 

(6) An exclusion agreement shall be of no effect in relation to an 
award made on, or a question of law arising in the course of, an arbitration 
under an arbitration agreement which is a domestic arbitration agreement 
unless the exclusion agreement is entered into after the commencement of 
the arbitration in which the award is made or, as the case required, in 
which the question of law arises. 

(7) In this section, "domestic arbitration agreement" means an 
arbitration agreement which does not provide, expressly or by implication, 
for arbitration in a country other than Australia and to which neither: 

(a) an individual who is a national of, or habitually resident in, any 
country other than Australia; nor 

(b) a body corporate which is incorporated in, or whose central 
management and control is exercised in, any country other than 
Australia, 

is a party at the time the arbitration agreement is entered into. 

Exclusion agreements not to apply in certain cases 

41. (1) Subject to subsection (3), if an award or a question of law 
arising in the course of an arbitration relates, in whole or in part, to: 

(a) a question or claim falling within the Admiralty jurisdiction of 
the Supreme Court; 

(b) a dispute arising out of a contract of insurance; or 

(c) a dispute arising out of a commodity contract, 

an exclusion agreement shall have no effect in relation to the award or 
question unless either: 
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DOCUMENT IV.AUSTRALlA.2.c Jl 

may make ~n order staying the proceedings and may. further give such 
directions wIth respect to the future conduct of the arbitratIOn as tl thmks 
fit. 

(2) An application under subsection (I) shall not, except with the leave 
of the court in which the proceedings have been commenced, be made 
after the applicant has delivered pleadings or taken any other step in the 
proceedings other than the entry of an appearance. 

(3) Notwithstanding any rule of law to the contrary, a party to an 
arbitration agreement shall not be entitled to recover damages in any court 
from another party to the agreement by reason that other party takes 
proceedings in a court in respect of the matter agreed to be referred to 
arbitration by the arbitration agreement. 

Interpleader 

54. Where relief by way of interpleader is granted in any court and it 
appears to that court that the claims in question are matters to wh ich an 
arbitration agreement (to which the claimants are parties) applies, the court 
may, unless it is satisfied that there is sufficient reason why the matters 
should not be referred to arbitration in accordance with the agreement, 
make an order directing the issue between the claimants to be determined 

• accordance with the agreement. 

Effect of Scott v. A very clauses 

55. (1) Where it is provided (whether in an arbitration agreement or 
some other agreement, whether oral or written) that arbitration or an award 
pursuant to arbitration proceedings or the happening of some other event 
in or in relation to arbitration is a condition precedent to the bringing or 
maintenance of legal proceedings in respect of a matter or the establishing 
of a defence to legal proceedings brought in respect of a matter, that 
provision, notwithstanding that the condition contained in it has not been 
satisfied: 

• 

(a) shall not operate to prevent: 

(i) legal proceedings being brought or maintained in respect of that 
matter, or 

(ii) a defence being established to legal proceedings brought in 
respect of that matter: and 

(b) shall, where no arbitration agreement relating to that matter is 
subsisting between the parties to the provision, be construed as 
an agreement to refer that matter to arbitration. 
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32 INTERNATIONAL COMMERCIAL ARBITRATION 

(2) Subsection (I) does not apply to an arbitration agreement unless all 
the parties to the agreement are domiciled or ordinarily resident in 
Australia at the time the arbitration agreement is entered into. 

(3) Subsection (2) does not apply to an arbitration agreement that is 
treated as an arbitration agreement for the purposes of this Act by virtue 
only of the operation of section 3 (4) (al. 

PART 7 

56-59 . * * * * * * * 

PART 8-MISCELLANEOUS 

Service of notices 

60. Where under this Act a notice is required or permitted to be served 
on any person, the notice may be served in or out of New South Wales: 

61. 

(a) by delivering it personally to the person to be served; 

(b) by leaving it at the usual or last known place of residence or 
business of the person to be served with a person apparently 
over the age of 16 years and apparently residing thereat or (in 
the case of a place of business) apparently in charge of or 
employed at that place; 

(c) by sending it by post addressed to the person to be served at the 
usual or last known place of residence or business of that 
person; or 

(d) by serving it in such other manner as the Court may, on 
application made to it in that behalf, direct. 

* * * * * • * 

Supreme Court rules 

62. (1) Rules of court may be made under Supreme Court Act 1970 for 
carrying the purposes of this Act into effect and, in particular, for or with 
respect to: 

(a) applications to the Supreme Court under this Act and the costs 
of such applications; 

(b) the payment or bringing of money into and out of the Supreme 
Court in satisfaction of claims to which arbitration agreements 
apply and the investment of such money; 
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IN nn: StJPJI!¥E COt11tT 
OfNlWSOura WALts 
COIDIIRCIiJ. DMSION 

GlUS CJ C'IIII D 

sozu or 1997. AMERICAN ClAGHamC! 'Ne.'to GBAOrPOBF I ,TD 

D"~ ,fho""', . 10'" II MuclIl99! 

Ou~ of j\1dJTDtIlI· 26 MMtb 1991 

CClUftStI (or the plaintia • 
MI B llIymcnt QC'Mt G N.II 

InltNttcd by . 
Mell" NOMa Smith &. Co 

(c:unul for tht def=nd.un • 
MI M S h,.b. QC/MJ S JItdo. 

lnl lNmdby. 
MOlin O.vid Landi SION'" "C. 

••••• 

• 
IN 1lIE SIIPRlME COtJRT 
or NlW SOt1l1! WAIZS 
COMMERCIAL DMSION 

Gn.£S CJ C,ttIlII D 

1\,"4.,.16 Muth 1991 

AD! 

!!!lIlt!!!!' • AMERICAN D1ACNOmCUNC .r· GRAnrroB£ LTD 

JlmCurXI 

K1S HONOUR: Am",,,,, Di"""",lo: t" ADI") III! Gndq>olt ltd 

("Glldipor,'1l1t putiH 10 .. u.itn;cn. 11It III>i .. 1O, \'I.li.btd '" i,1lrim .wud 

on 20 Sov",'" 1997. ADl l\l>litd for I"" 10 IppUI "qu'';,,, or\,* lris~, 

out of the .wud JNI"""''' III of the Co"""",i~ M itn'on An 1911 (NSW) 

("th. !Itt"). On~po" OPPOled Ib, "",I or\ .. " , " gnlUItdJ ,oi.,,, the Coun'. 

j:uisdittion to cnlttUin Ihe: app!iution is well u on the mmrs o(ttle .pplieation. 

Th'" rwoOl lit ,,,,med ';Illl!te 'ppli"'on forl"vt" 'ppuJ. 

The nitryl' to .tMotto. 

Gndipolt dtvc\oped. " .... t for i<kclU,ih, P'''''''' i •• Iood or\vpw 

IlltitOlg\lllnts, antibodies the prutll.Ct. or wbic.b is tuoeil!ed ~tlI . Illmber or 

diJolden. h .. CO" u L.)lO-T,,~ By, dini.", .. ",,,,,,,t dI!od 21 11ft 

1991 Gndipon 'ppo'.med ADI. ~"Jd.';i< ." .... '\usirr distn;"tor orl.upc> Test 

· 1· 

• 
&tid ury lIodi5t4 or i!nprovcd ve:m()!n 1bmo! for l period of eighteen monlhs. The 

dinribllDOfI agemlml ildudtd IlIlthitntirc chusc lind I choice 1([1 ..... time· 

"It SEm£MENTOfDlfPVTl.( 

In the edtt 0/ ""'Y controvtt1)'. ciDim 01 displJll Gritilt, Dill of 
01 Ifll1l1~ 10 miJ Af'ltJlltJll or IAI brtGeA dur'D! tAt pmiu 
J~JJlI rr.tn W wn tAdr em flotu 10 m ol..., tilt dUp"rt. 
F.il;" n.c.\ .,...,.". .U!I. It' .. (1) d<y' of 1M firll 
ItIlttill, C4UN for tid P'P'pOft If.t ~rn'u dolt lime thl 
dUpuit by rtfrrr/llf ,At IftlJIItf /0 arbiE1orioll , ~rrIWtl'O tAr 
rvlu of UtI AIUIrAliMt AmtricaJI Arbitration A"fI.IIUlt i. 
tffur Gl lhat lir.t or If lA"., IMII b~ I!O JvdJ AtrttJl'ltllt , • 
tIm tAtll L, tKCOrdGIIC, wi/A ,h, ,(,lXmri:1I1 Act rtltTf1Il i. 
Ntw ScwtJ. ff,tu, Aaurro!j, Jt tht riOt o/svcJt dUP"I,,'Sllci. 
Ifttnill,fS afOllJflWi oM Glbi r-c.riOA will J:1b pl~" If. S}dnt)'. 
AIU:rolio. 

11. muwl/:wr 

T71is AptUllillf Ihflll bf dumtd /0 haw bun ma4t ill tht 
S1alt of Ntw SoIOl'A Walts OM ,At cOIll I'nIdiOIl, w/iJity anJ 
pn/onfllml ~ Ihit A:rtrllltlll IhQU be fOWmtJ ill 01/ 
rtlpttU by lilt law for 'lit lim, blir., llt fOfCt flll~t Slltlt of 
/l,.,. SolliJIlVGlu •• hJI'olU .. 

As round by the arbilnlor, the distribur:on 'I'nmc:rlt IU rOf a little looter 

than ",Ilun mo. ths'\I\ " pin! 0016 M",h 19l1. Durinl i. '1llmI<l' ADI 

developed its Ollft reagu\ and auocilted prochcu. folio";',, tN. elpiry of the 

di1triblltioft lJJUme-nfADI bc,an 10 !ell iu OWD prodlrtS. "'hile Gndipore 'ppchsttd 

C"I",h:m ,,, ("("""hem, u dini~"t,,,f ~e Gndipor. plod" • . Th. 

ptoducts competed in tht Uoiled StalU trwbl. 
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• • 0, 27 S<pICmber 199' ADI boa .. "",,ediDJI iD "" U~.d Sm,,, Dime! Diip!llr ncr"la "prri'P intnim rellcfwttballhtte had bm agrecmtotvp:m the Act "i1lCNd~f III ru/u 01 

COW1 S"""'"' Oistri" ofN", York .1I.em, trW nw, and .. d< dml Thert ....., DOthitI& iI.rrce:t W'ttCria,1he de1criptiOQ or Ille Niu of1h~ prowIsur N u nd rules. 

mCriceemrm l"untCtlltertbem,l.DdCIIl JUDe I99S it added Oradipore as I A"I!IJj" Am<ri< .. Ali>ilnriOll Ap<m<o~ and I ilf" "', ... pUlin 10 .ppreci,W 

defnY.IlJ1l CC!ltttthan &n4 Gndipon ~,ttr·dWnf4 .,air.rt ADI allerir.! ~.dt at tht 1itte although then "'15 110 dirttt t\idtllce tbmo( ClD its "Tincn lubmiu ions l'httt tL" bt lett m lht o.[h1llI~ t'III'O diffmr,l Ipproathtl. ponibly r.ot 

mil' infri,l"""'I and bruch of III. dimibution """".M. Ondipcm: Ukrll:d 1hu thm" .. some rules wwlrill, lh' de:5aiptiOft. but in onl dully rteorrustd br the oppcuill! PL1ies, l.II zp]XtCittiO'O of "hith is btporunt to 

lublniuioDS it leb:owte.deed, C«rtCtly, thai there wm lot • ho'" the oririnal whit fol lo"'1. 

Cenl<lthem and GI1~po!f movoilO ",y til< OiIttitt Coun proceedinl' in ,ub:ninioD eoWd hIVe btet! mlde iJ not euy 10 ne). to lGCordance 'Aim the 

~Ii.n<. on lb. cli .. d" <1."", in lhe dilln'butioo . _ .. " ADlconttnd.d lhal asbi1rtd,. ,I ..... 1hmfm. 1h. nfemJ ,. arl>i1I1d" 0'" to bo ~ _rdu>ct';!h 0.1he ."",,,h of AD, ubi .. tion in _rdmee >i1h Ihe "'I "as Ilepank 

nont of its cWms ald or.ly two of me couotet-<lums fell wilMl the. ubitnQm Iht Aa. bei!!1 .. ,At Arbj:tariOllAd nmAlIA NttJ Sawlh W. /u". maUlr from t)'.e NItS to appl)' to !he wtradoc., the fillet lO tpply \I) 1he L"iritnrlon 

cbust, bUI il WlS beld !hat me mtire dispu~ lroIe out of or rete:d to the di rttib\ltior! beinl JUpplmtrlUl)' 10 !he ACl Thil CUI belt ~ JteIl fro1l'l. 1~ from Mr HArold 

'l",m.nt C"""h"" opted to bt bound by th. uhitndon. By 12060f&. n", "tit , ,,,,h,l ... m"ymbao,A b ...... ADI aod GAdipore. " , . 11 H,id~ th. ~ •• Yorlc ...... y fot ADI.lOlu1i' ChiD <i4.d 61"", 1996 (,,~oIlO 

fo4ml Mi .. ;oo Act(USllh. Dimie, Co'" wu empo .. ~ to <Ii ... I""" .... 11 ilfonn.~ """""' oil" 0"" uruaD, ",(!!ltd to. in ItmIl O! by '0","" ~I, lam .. 11<0"'.1111 N .... YOIt ' 1IOII<)' for GAopml. attnl put of I """tIllY 

artlittllton be held in 1tcDlMe with the lpttmml in !he atbitrtriOft dlUst, &nd on expreuions, II me rules!o appl)' to the arbitrllon or the rules of proceOzre to apply dedll'lrioD hy t~ St.: Soulh Wain s.llicitor (Of ADI tUrins th&tlhe Act "11 tht 

IS FcbrJlty 199611ldge Olin ordered ubitntiou of aU duml bttwem ADlllld 10 the arbitntiOD. It is tolmbly clt.tr tlul me excM!i&t5 wms usotillcd with ADI'. "C1tricl1aw' for Glly arbirrl1tion ~dd in NSW aftd Ih'"fo' f iJ a upannl me!!rr /rottt 

Gl'3diport and staytd die litiptioa or ADI', tllilN IpiDst CallUChenI pendinl Irish to ~J.Jt d1t irbif1ttor tmridn tft'O parriet:lu UrJU U pttlim~1l)' auttm &lid IAt ~/ts oj IIIbimflioll. ",·.I(d f.tt NSW DI' itfUYflmt4 tillt" byOtrtflfltftl or by tAl 

L-bitntio ll. His Honour plmd Ihe ptoceedinrl OD the su.rperue docht pendilllW: eml injWICri"t nlier with rt!peCt tilmiO. Ani Wllilot ~d::111 tha! this proetdtrt tlrbilrolOr ", Qd ft1S eonMntd by Ml Haidt', tvidectc that ",hat W It issue at w 

outcome of the IrbiUlriOl, &n IdministnQye protedun 'tfhmby proettdin.glllthich "'11 availlble UJlder Ihe Acl It ptlpostd u rules to apply 10 tht ublman the meeting 0(20 June 1996lbonly coNidmd WLI ",II'" WMl /aw opp/jtJ {1'/le4,11/n, IAt 

c.ould nti1htr be bied nOC' olhe:wiSt tmninatcd did act tCllllI it rtltisties upon tht Il1tm1ltionli Atbitnnon RuIn of the: Ammean Arbinriol Auocilcoa ("1he AM. Atl) 0111 wAdi rvfu WOIlld opply /1M wAtflltr I~ t orbitrolor IuJd rv,fficitftl poYrfr /0 

dilpO,,1 of ...... If _"ted, III, pooctdirll' _Id be 1tNXt<! to llldi' Chi,', R,I", U>d" wbi.b lb. """'"'''' .... npousIy Mllabl •. nm "'"' I time . , ,"'JO p"limin<1ry i<lj""i" ", 

<Iotte!., if be "" DOt ... i1.~I. ' .... ip.d by 1"11> II>< dooUt of mother judi. <1U'" ADIIlI .... d illat Gradipcn (bereaf\er " ltr.m., I> GMpo!f I include 

C.ru""""'l lIad Ipttd to Ihe AM bios. wbl. Gradipo!f"'O!Itd that il ..... 

""lIinl to ."," .. y I'1Icnlly ""'pUo\ clitnti .. <>I .... 41he ilAlini of 

. J . . , . . J . 

~ 
m » 
r m 
-< 
(J) -::::I .. 
111 ., 
::::I 
AI .. _. 
o 
::::I 
AI -
~ _. 
~ .. _. 
o 
::::I 

" 111 
'1:1 o ., .. W

W
W

.N
EW

YORKCONVENTIO
N.O

RG 

    
    

    
    

  



;:: 
!!. 
n 
'< 

~ 
g" 

l 
~ 
;< ; . .. 
2-
~ 
~ 
~ 

?" 
-; 
~ -.., 
.:. 
~ 
" 

> . .., 

,'-' 

00 tht 'l'PIOI<h olCiRdipcn. tht A~wried v.i". NI" .1"""Idur." 

lJ'1)Iy EO tht abintiOl. To bttU with Grldipof!'S lfP'Ot:h "IS Jimilll ~ Nt or 

AD!. lulCl!t! fran Mr J"ob. "Jud!, au. dllt4 I April 1996 Mr h"b. uid . 

lOW, rtpTtttlll Jt/mdQ1l11 CtJlt",h,m. l,c ud arodiport U,.i"i 
AI tltt. Alarin, /AII FriJay )'01' tlIUi lIIAttAt! 011 AIIJfNlIfDlI 

4rlIittalOr cevld tlWdrd II p"'/!nUMty f~cdoll. 

Ajru "'/'ferri" W.\ asrociOll A ..... "." ""''''tl "'" ."' • ., I. 
..... ,,' dl7llb/ ,AlII Itt ...,.. ~ Asom. IMI'OJff" /,,­
O,,;ipofY Umktd Gtbirrttffon ,,,11m,," ;ou /101 sptd{y ~. 
riilTO/io, rv" tit" ltiU apply JWr ,Itt .rbi ... tic.I. 
Accord",/y. tl , port;" ,.." orm IIpoiI "'" rvl" . on; ~ ,I.t 
drtl\..'t 0/ CfttC/IIout. lilt GrbttrQIGt will ortlt, wAlch Mn ... ill 
·PJI/y· 

To OW' !no..,.,l,ip all ",ItS prvvidt tMt arbitrafon "lUI (fIlIOn 
P'tlillllll''1 rt/Itf. For «",pl •• c. ... trCW hhi ... ff" bJu of 
tAt A"' ric.arl A,bilrolitln AJJociarioll, hit 21. bel. pNl'Yid, /01' 
'W,rim .""an· (coP"' ,,,I,ltd). Groiipon lim;Ir; ,lid 
C'flt,rcllrm Inc wUJ oem to IMlt. ndu, Of tAt rvltJ 0/ allY orAtr 
fttltrolly rtcO('IIiu4 orbirralf01l ~. 

III lin)' tW~' hy Gftttnttnl III P4HUJ 0lA IIIppltlr.tllt tht 
DrbirrotiOll rwltJ. Grodipoff LUnfud aid CDrll1fMnt tfIC ..,;11 
"rm tM! I~t arbitN1Of(l) -..;1/ Aaw 1M ri,AI 10 ~I a 
pttliMiMry itif\mction.. TAt FMilin, pD"Y 01\ OJ!)' J1IdI U\ltri .. 
ttlWJ.rJ lilly uu{tit il ..... ·", JAb cWlf IDr f1I/OrMftt~ . .. 

BUI in ,I"" ,. M, H,id, dl,t<!)O May 1996 M,/""b, !lid thi,lbm hid bern 

eulier ICfUlfltlll btr.reen the New SO'JIh Walu solicitoR (or Il'" parties dill the Act 

"i~cI\ldjIl' irs ndu 01 prrxtiwrr " Ippli~ 'Ni!h Ibe commctU thai the ICfMllm1 

"confo>u "'" dt/,w'p""rlolir" ,[II:, dis",,,,, .. """,fill &lid w,""A,' 
provided ror ioterim relief. Fotlawinl this came Ora&pore's wntiOfl tlrner 

S1I1M1uised, ill1ienrt /rom Mt IICOb,,, Mt Hlidt doIt4l luo, 1996. btl on 

. j . 

• • 
Gniipon'i IJIII!OI'h th. An·,nl ... 1 ~",yrjU hI« depe.d<d CD fuM, "GI'oIiport P't/'" """ ,At ot6i~4Ii" be CoMwclr; P""''''' " ,Itt L'/ICfTML 

agreemm 0'1 tht arbi!nttlt'l orUr. ""ttl ,~j ... /lOW rtj«ts ,Am Ute Nt'W SoIlIA w~"u ClJlMItrrlal ArbirrClliol.4rl ... il 

",II opp/I<obl,". M, I"'h, uid thi, thi .",!inl &lid. .,,,tdi.I" Mr rltob,. hi, 

If is nOI awpriJilll~1 ADI"\IUd Ibt Dinritt Co:an ptocHdin,' lo be purp<nt in rtfmitllo th! Acllt th~ meean" wuc "plT!uar.t /0 0 malt y:.' rA" J 

brouShi before Iud •• Chin 01120 JtIDe ' ~6, 00 It! applitlotioa rar crdm that the NItS dtvuttlro abtoi" .wJ', a"ttml~1 ID Illt rAe UNC1TRAl rvlu ill tAt atcJiport -.([)/ 

!.vmiDg the ""ilna •• be !he AM Rllles"d !hit Ibt pries ""P .... 1bt 

arbint« '0 coruiti<r!he Jl!'limiDll)' .m, .. 1 JIIlI'ID iDt:rim injvnc!i.~ The .. 

9'''''''' , __ rmbodicd in III onItt ""II! tht.at dly -'J dllt the 

patties aped this Ihe wit11cf "AIU, aM J~dn hm,jurilJlttfcft and PO""'t'O 

COlIJidtr rrrunts Jor Gild fa itnlt hol~ p't1i1flitJDty QIIJ plf'Pll4/WII IJIjlDlai'tlf " fit! 

.,' -, No order was made u to rulel lo Ipply to the ltbitraliOll. and thm "-U evident! 

that JudI' CIIin lIid thl! he did 00' ure whit "I .. the ubittttDl r.llowed " Ion!" 

Ihey ptOYided lint the arbitrllor mithl iSS\le injlltcriu reHef ltd tht C'ndiport 

cor.euntd. 

AfTHmn' OD o la Of P[W'" 

IlMIedi.dy f.n'';'I!be hurinl bef ... llIdc. Cbia tbeIt .... , .... .." 

be ...... Mr Hlidt ... d Mr H,lfntT."pr'",lIi'l ADI. &lid MI )1<.10 "d M, Bmw. 

rcp",cntin, GndipDto. The """'I .... inio.1t4 hy Mr /""\, in O!det ,. obllin 

hom ADI'I""' .. t10 tU lINCIT1lU M in'''IWeo. ni, ..... nwked 

cha.'I· in Gndipcn·, ....... lilbt,..,." .1Jl1. _I "",tIy ..,'ced lor 

Gndipcn i. N", South Wiles hid 'driscd. " """'>lOS by Mr l,nob,.!hoI 

. ,. 

arbirWio,,". 

There ... "on/Ii/! in iii< tvld .... 01 what v .. Slid duri'l the " .... , . 

Ace_I" Mr locob,. "'PJlOfI<d by Mr B<1tIWl. M, Jacob. lIid thl! h . ... ,,"lin( 

10 recommmd I compromise ID Gradipote &n~ "l'Il'tAtr IA", 1M Ntw Souu. Walu 

Comll'lftdal A,bfrrarfalt Act 198141 OllltMtd, inlNdi",. iu I"Mlu Q~dp'oct4I1".1 

lIIUlIr:iIt pmiu OfT!t ta dr, w.ft oflAt tn.'CfTRAL Arbtrrotio,. RII/u alii a., 

AlUtrori~ Oppointittg aIlIAoriry"; Mr Hlidt said thai he would t:convnend this to 

AnI. Attordifllio Mr H.;d~ howe\'u, suppon.ed by Mr ~bfme:, 1hm: ",,15 no 

mention or lb. A,~ Mr Jocob, _cd th< lINCmw. M itt>'" Rulet. poiotinl 

OIl' th,t they PlOridtd I .. ioterlm reli. e Mt Hliclt Slid he WIS unbppy.ith the 

UNCJTRAl.· AIbihlioa Rules bec.1lI~ there wu no penon or olllnh.l!ioll ..-ho 

would admini.m the anib1bOll, and pTtfemd th( A.Vo Rules bectuse the 

Anociation was aVlilable to ldtninislt1lhe ubilnDon: ME hcobs uid that 

G"dipo~ objemd ,. th< AM RuI" b""". olsh. perocivtd hith eoQ 'lites 

;Mytblc to the Anociatioo, tad rtluest:d!be UNCTTRAL AlbitrlDOII Rwes plLli die 

oppoin"' .. , of .. AllII!IIi .. cW:1hID Ibt arbiln~r u Iht ,dmioimlOt; Ml HIid! 
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, IhooJIh' Ibo ... 'C«pIIbI. """pnatis.; both Ill"",,, oaid thty ", .. Id rt<O!MItnd 

1hU to lheit clitlltsj Ihm ,,"'II aho diJrustlou of trithdrt'IfIJ of I !loti,( of djspvte 

"",Hy Glldiporc, 

Mt Haid! ...... to Mt lacobs on211, .. 1996, so far as p,mlltly nlmn. i. 

tht 1emu· 

"No dOllbf ;OW haw rtcrtvtd II Cl)J1Y of NI,t 0 111 'J O,d" of 
J ... II,1996, 

1 .... 01\1 to a4W1J1ct dr, 11114mfanJillp rUJc~td at all' 1n.Itlilt r 

f.II." " ~, I"';"r, 0>,.,,1 for 'M poniu ",,,d to 

tI,omlNlld to IMit nJpccnve ait!\U thl: 

a) Ilr IINGruL 1'111" be' adopttd fJ t~r NU gowrlilll'M 
arbirrorior:: 

b) all odmillJltrdlor. OIhtr 'MII tAt OIbitrdJor. be: appoilllU /0 
oJlfflllfllU 1M ""'tratiOl; 

c) Grodiporr 'l 'NOlic, of Di!pu/r' KO.ld bt COAJfdtrtd 111111 
(JItd void, Q1Id 1t01 bt tlUfrttd by ~ p4ff'J III 'hI t'OfIIIWIttmtllt 

0/ ,A, arbirrGlioll,' fUld 

dj tht drb i/ratioll wiil bt tOfflfllt1lud by bolh ptJrtill,li/flll tAtir 
clo illU rffrluil4lltOlUly 011 an a~ tIpMf Uy, aM rAtrI '!llWtrinr 
,I. d.i~ • • f'l.. o<J,,, pony lOi,liIIlljny (10) do). M,'foft", 

Ji ... d •• " !t.j~" to ~odifr NY""" ,.durrllNiitlr if)'01lr 
rrco(l,rtioll dl/m. or Illy IWtml,U "lDf,cJrat ... 

M,I",lb. "Plio! Il< """ diy, Igai"o rar .. pnsmly RIMA' mil< 

lerms· 

"1\DM yow fot "Mj'l I.~J fonA 'M rvbr1_ or." 
1IIIIDn4hir.r, W. 'f'" witlt yow "'_ crttpl 4/ ,. 

., . 

• 
,~~.,; .. of "'" PCW:, /1'. ,,,,..,.1.1 ... lowId ,.to_Ad 
to eM' rrlpfctfw dial! tMar II AwtroIioi .JllliAilfr4lor, tnlttr 
lMJI 1M Dtbif1Wr, bt appobIteJ lO 6bibliSltr tAt or61"uic" ud 
hot JiJ not Df'U III to rM Jot, CIIU"ffl' clWu W01Ild hI filtd o/Itr 
W .... I'_~ filtd .oti.,} <lD1. .. , Au.,Ii .. ,.,/U,I/M,ld 
bt 06/, 10 tva,! OVI tht dOlts. 

P/w, c:olljtnR IMI My cb\'icll'iOIU 0/ tNr JlfrltlPltlll GI'f fll '",rd, ... ,j~)'01Ir __ I Mw oI"~ r._d.i ." 
VMUJ14VIdifl, Mti M, rrfflMtlltdatiDll t6 AIUtTdIlM tOll1Utl. 

H.p<forly .. "jl( Mw '" <f""~" "Ipo'''.' M •• d,y, • 

Th< u,hao" oMtdoij, II"", &om Ms Haidtto Mt 1".b. on HI"" 

1995, again 10 (Ull presrtl~y ~IMllt in Ihe umu 0 

' Xlfmln"o )CWI I .. " of"'" 1I, 1996, )'01Ir '~'ifi"ri., .r 
." .... If".Mi'" if comrt 1/'. Mw d~CllUld III. Mil "" 
cfitllt 41UI:At IQId,rnaniinlJ "odtd 01' at:ttplabl, to owr clillll. 
Yell reponlt " IN thDl Grotliport d,o a".", to t~, 
WMltTlaIl4.Io,I ... 

I do not think it l'ft1t1en WMtAc:r ~ _u refmn:e to the Ae:t in colDtdion 

with 19rtt111ell1 all the UNCJ1lAL Albltl'\tion lilies. It btcame quitt etu!, ed 11115 

lcctpte3 by GI1dipore, lhal wbltevtf pustd br.wun the: lnomeys II the medinl 

"'IS subject 10 rt(emllolheir cli!nts, ed IN.t Wthll 'IU rermtd 10 ADl and 

G"dipoR and ,,,to! 10 by 1boIII .... 1l< " ... .dm"ndi.,,",W>nkd;" lb. 

IUb"~'enll'''''L Thm .... 00 ",,,m'DI b.""" AD1 .. d Gttdipon in Il< knna 

thalll< UNCITRAL Mi1!ltillll R.les b, ."d "",it, lion lit Ntw So,., R'aiu 

Cc~Jltrd,1 A,bilrlli" Act JPlI4/~, mehiding i. ",Iu 4hi p'octtM.·, 

·Il · 

• 
Thm .. u .pumt'lll WI th~ tNCITRAL AltmDon Rdu bt ldopltd '·41 ,Itt "'/1' 

tOWnllllllht 4rbirrarioll ", lftd Iattr in these rtlSoD.S I \1.,11 CO!JIt 10 Ihe uf1li~cLm 

ofth.tJ. Ipttmettt 

Ira !ir.!~1 be """"Y, ~ -. to m. tha.11J l.oob'.III"'" plOb.bly 

CI'.lJtd him 10 Mtioa!be Att.. bolt to do 10 il PlUm! 10 U Qot to hlvJir.h1 ~t 

ch1r.I' in Qn.dipoR" ""'tI" ~'" ADI to O""'JlolO', nj.C\ion .rlbe applicability 

ofU-.e Act. Consinemly v.ith dill imp!cmenUl.im o(hil Jt1I:tty. Mr hcobl 

'e1~"'UI)' ~d , •• add.o tI. IIO!ml1ltdinp U SlI 00' in ~Ir ",ids"'"It or 

211, .. 19961111J11dmun!inllW CIe A~~d ,",applyOl ths.lh, .",ontlllon l~ 

L'NCITRAL Millttion RW •• hJd th, tlr". of .. d'~'1 i. apptiCl;o~ So rr,uch in 

palllnl wil the melltioo o(!he A~ th.~ puticlllvty ~h~n ADIIwl been urr\:"I, Ihe 

aOOptiOD of the AAA RYles IS I SlpL'1U mUtT frolnlht .pp1i~tioD of the Act. it 

pmtd Mcssn Hlich Illd HllDet by. Even ifMt JacdlJ' frrcm~ 10 Ihe An_as it! 

'~e ItrW or .... hitt, he I,ve evidtllet, t c.ot\S\dct thlt b !he cirornSWIttl Me could 

noi Ihmby b: (O\UId in lifm!Ienl to adoptioll oftht \JNCITRAL MitlltiOI1 Rule!! 

IS the Nles goven-jElI the ubitrttioa tht: funM IgJttmtAt lh.al thole rulu should 

'?ply il'lit:ld of, thlt is, to Iht ucluiou 0(, tbe IppliutiOD oribe Aa. 1f 6\11 \illS 

pllt ofMr Jlcdu' stJ1tel)' 01lld 10000e oULis nidmct NUefted thll it tr'U Dot 0 his 

(,illin nlfficiu.tly to brut it OtJIlt the mtttin, depri ... cd him ofMs objective. We 

1 ~ould so hQ14 in any eYfDL it JctDU 10 me wr Iht: CGDelusion WI Neh rdrnou 10 

tht. AC. u occuntd '"'"' lruu!ficinl m give riu to ~ lencme11lhlt the lJNCJTR.Al 

·11· 
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'Mj,""'lIWu Jbwl4W7;"1Ud oC Iho At! i._d by 1h"M"'" of 

n.c1uJiOll ohhe Act's lpplitatiOll iII the tmdcntl:Dd.itlrs Nedill!ly ncordt~ . 

D c .,blrndon 

AI ftcowttd i:IIo thtawW. the AllI1rlli.,. Com..mcmtJ [)1spo.ItuC.nn wu 

lJ'POittrd 10 admiDin:r the mitntioa but de parties did DOl un 011 it to play ID)' role 

in !he ubitt.ti". Th. orl>itttlOl c,., .. ed , pnlimiGJl)' m<tlilll 00 17 July 1996_ A 

quu!ion 1I"O.!l: is to wh.:ther Ondiport'( claims in the .nil!'Uioo touJd 10 ClIuidt ~he 

i1Ii1Cl niJrl ill [be District Court procNIS, I.lId the atbitntDr hwd UI\UJIC"l'JI on 

thai ql:«tioa l!I~ VJblished til iJterira .wud. Hea:riDp oa die claims b the 

orl>i!t1rio, beJ .. on 24 Sepl<mber 1991, md occupied ","perl"'" &om 

l4 S'P1011b" 1996 to II Octob<r 1996 and from l M",b 199710 27 Monh 1997. 

Wrintn sutrrjuionl Wert then prtpL"td and pto"';ded tolht ~itn1Of, lJ'Id onl 

sutmissionl "'Cft made ia !he ptriod from' ~'Y 199710 12 May 1991 Funh~ 

.... Tilte.n whmluionJ were provided 10 L!ote iRitntor, by luve, OYCT die follo"';n! 

monlhs. Theft were frtq'Jeut illlerim IpplitatitN, inetodiDa lppiiutiau (or 

d,rtctioallfld disco'tery. 

On 21 ""!lUI 19971ho OJIIjlruDr publilhetl ''''001 kodiug to ContN.ioUJ 11m 

,R ADI'. chi"" in tilt orl>iIn',. wled UId 111'1 Gndipore """olcd" JIm ofib 

e1,irrLf illlhe: ubitrttion but failed oa all its otba cwms. Ril TtISOU mcluded ~lJ 

11'< ooodusi .. iD C"tIII ofGndipon on i. b:tuh of OOItIrJd cilim wu "",,,y<, 

·11· 

• 
H. NtW\n ="d fIrIhor nbminioo'lpOtIlh. b~lCh .f""IttCl cl.im UId Ill. 

~cqUC!lees ,,(his reasou lad eoadllSions, aad 01 some otbcTmll'ttn raised by the 

pani", Fi>aIly h< publillted!he iDI<rim ,,,,,d .. 20 Nov.mber 1997_ 

ne ",tp lAry hll" fpr ADJ '. u p!!na" 

ADI 'I'I'~06pom:!111'" II oCI>o ACl· 

"II (1J Wilhovf prtjv4ict " tIw riPI of tl/Ip,,1 "/(.,, •• bl' 
M_JIl). lit. "''''' .1411 MIl Mw jvritdi'ffOll "If' "tt. or 
tur.j, III ,wan{ M lilt (t'OVltdo{trroroffad or law on tAt Jdtf of 
1It. 11I«Ifl 

(1) Mj'" 10 MUction IIJ, An tl/IptoJ JIlaJIIi.1O Ih. S'pmll' 
Co"" .. "'Y flIUII .. ofl .. UiJ",DVl of .. ..,;d_ 

(J) On Ii . du""'."'OIl of" ,pp"I .... " M",." (1) ~, 
Sllprtmt COW1l1l4)'byorder' 

(0) co~m,}'dry (lr It! fJidt tAt (fR.lQ1d; or 
(I) 'mtfl Ih • .-,( "I"M' .vI tI. S'I?rt., c".', 

0p{lIfolt on .Ar f'/lutiDn of law wAitA wruMt Jllbjrd t! 
Illt "PPta/, 10 .At arbirrator or W/ftpitl for 
l'fCOllIJeratioll Or, wIIm a etw aroiITalor OT lI11IPirf 
Ac.t H,1t dppoiMed, rD IMI arbitrator or 1I111pirl for 
tonsidertlJiOll, 

all4 wAtlt IAt award il " ",mId IUIdrr parolraph (0) tAr 
arbirrtJIQl' or IITJIplr, lAdl', Illt/eu tM ordtt (ltAttWist Jirw, 
... It rht ....... witAl. ) m.RllJ oft" til d." of rio. onlll_ 

(I) All "I'PIOI 'M" Mm, OII (1) ml)/ lit l/'OIIpl I, fJ1f1 of 
1M ponft.. '0 An ar6ItrctiDII dtrtmlt111 • 

(a) MfA IAt COllftlU 01 oU partitr ., fA, "rbilratiO/l 
0rrUlfltft:J: or 

(I) .. I}m " nc ... ,0, ,.;,1 /A. It ... of'iIt Swp"" 
Coout 

m 11ft SlIprmt CoIUf 111411 /101 tr41lt /taw Il1ItUr I lIbJlcn'oft 
(,)(1) tnJ ... i'toIIJi.!m rio,,: 

(a) 1III'iJI, rt, ,w I. 011 rht cimmuro_, II. 
"""'~oti .. of lit patioll of I4w CIllltfnleJ """4 

oIJ . 

• 
rwMtmfiofly 111m tAt rltnu of (lilt or mort ponflJ 10 

IA t olif:'Ntioll 0pttlrtt lll; DIll 
(I) .I",~: 

(ij 0 maAi/'tsf mor a/law on .hr/Clcr o/'~r tt'WDrd; 0' 

(iQ ItraII, ,vil/met 1M' tilt "bitro/Of or wmpirt ""t 
OJ! mar of lilt' ~lt4 '~OI III! tUumlnalloll of I~~ 
fvun·on It3)' odd. Of MD)' bt liltl)' 10 adJ, 
tvhrtwiaJlJ 10 I~.t WfClillt;l of COluftuciallaw 

16} l),. s.,- c.", may '""" fJ1f11 .... which U fro,,, 
IUId" I1tbJfflfoJ l (I) ""'jtd 10 .1" ,ppl_ "mp/yflll Wlrh '"' 
aJlllino/U ir t'Ol'.Jldm approprl6ft. 

(7) Itl .. rio. ~ of'" ""i,..IO, or WIIpin is >ori" .. 0/1 

opptoJ KNitr 1111","", (7), til • .. ",d 01 "rid doll h ... ,fi.a 
(uctpt IDt ,At JI4IfPOIU of tAU nrrioll) c.s if it '*'1ft IAt award 0/ 
lA, G16ft7C1l4r or """Pirr ... 

See ... 40 ~fmtd to iD .ll(4Xb)dull 'llitb mh"i ... ""m .. ~ ~hatby tbe rilh' 

of appell in relarioa roo an lWard may be etduded, It is set cut lata in ~ reuolls. 

(or the prueut, it is luffitlrntlO nOle thlll1l U:luriOil liT!emenl must be ill 'Tirilll, 

ill some cirt1Jmstances I puf?Ontd Jgremtnt";!! bt of 00 effect, tnd il is apRul), 

prOVIded thal l l! h.u cffee! unlm dim is til exclusion lJTummt "lIotwi,utandilli 

(III,VlA!"", fll any atrttn:tIlt pvrporfjllf ' M 10 proAibi/ or rwric.t cC'CtsI 10 tl, ~Prtm, 

Cour, ... [or) '0 rllmel the jIIrildirtioll olt~f SlIpr'm! CoIf11-, 

Thttf WI be appeal onlycm lqIe:s1ion 01 quunoN o(Ia ... win, 0\11 oftht 

iatcrim l",ltd, Since Gndipott did tlot t.Qnsenl to the eppnl. leave illl.ecusu)': 

he.et ADI'IlpP/i",,,_ 1.I"' ... y ttOI b'lnnltd un/er" ll(S) ilSlli.fi.tt The 

inuts ir. the Ipplicltion included wheL~tf the rnon o:t tht put oflh.e: ubitntot 

I/I,,,d b, ADI,,,, riI. to I""'" .f1.w Irisin! OUI oC Iho 'wonl .. ~ if Jhey did, 
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, .~\~~ II!(S) ........ 604 8" Ondi,on olso «IOtwk<lII) 11011 .. " ~ 1pp<11 

(wid tot be puted bec.ault!he Art does oOltppty to the arbitrlliOfl II .n: 

(b) al1CrDJovtly wllnYC. \I) appeal c:ould 10( bt putcd because LlttlC 'NU &.'\ 

n.clusion IIJttIIXD1; (c:) thmu::ivtly lilUl, IMlleavt 10 Ipp:&l should no: be 

lfIlI~d (Ilrictiy, Wl~' applicotion (or 1",'10 appWliPlld be p'!II"""ly 

• 
The Act does ~OI nt tArt proeed:1m for tN: coAduet oC u. ubitntion. but provldu by 

114 thulllbjed kllheAallid 10 the ubnn.tioo lammeD! the ubinlor "II:OY 

C1Jn lllC1 proctt1filtfJ IIIIGIT /;41 qrttrnlll ill sucA lIaM,' as III Grbfl71lCf .. ' lbinls 

fit .. 

• 
Ipmrtlt ill ell I lhllaay trilimtiaa should tale plue in. SydJI~y is rtldily 

Ilfld!rst&lldlblt. Evta iftht&fltl]tlpum=t thallht nJem,llo ubttl1T10ft be in 

accorda1lc.t "'llh!he ArlIitra60Il All aamt it Ne'" South Wales be put 14ide. the 

arbilJ'ltion lcrtmeci is IiOI oftht Ruritacian.1cind. It is llntccusU'/. and un .. i se, to 

",\ 1D ...... , all crittria by .tiel II< rudI o(~, A<> m;!hl b. dl.lTIlllloS· ~"n 

IUyed) on {arve rlOII ~veaie:nS &fOUDd3; ed (d) mal ADI'I.pplicttion (or luve 10 Allhl bc:att ohbe lpplieatiazl oflbc Ad is the Ilbit¥ioa IcnemenL Bul tn. the OM connections with NNI South Wda, the htt thJI 1he iIbillttion \I,U LO lll:c 

appul 'PIlS out of time. Act .. in Dot apply to ~y arid every amrnuQD.ap!IftDen! in the world: u utlilJ'lnoa pllce in N~ Sowh Waluw did tilt place 1D. New South Wliu is in ~y view 

lpm~t betwttll two Ru.ribniJtllUbjem, mw b Ruritaci, caneminl a sufficienl to Jttn.cllhe Act's zpplit:Jtioo.lo the ubitntio::l a&retmtnt fer the P:1l'\'OIU 

Opcs 0 , Act 'pply to fh arhftnt1on1 R.urillniln dispult and Yilt! the COIIduct of tht arbitratioD in Ruril1llil, eoeJd batdiy of gnnt of l~ve to appell. S1.ibjtCl to th subaWsiom b which t now come, I did not 

By Il(lX') of~, Ad ;lappl;CI 10 "" or/li",,"" 'f1""''''II,. orJlO" be ru\j,d.d 10 i~ ptOvU;'C1. Th. _b ,(~, Atl;' IS (ound in iu """I, but undmund 0.." ny o!he"';". 

atbi'rariOll omitr nd on og",17I1l'1/". The deMiU01I of "arbirratio~ Grntlllt~r" in pro\idtd that I !,Jffici~Dt nelUI appwt betwetn the Act operating lS 10 round IIId 

, 4(1) is -01! aerWll tnf ill ..,.ririlll /0 reftr prtJW or jvrvn diJpulu la Dl'blmilioll". mt territory orN~ ...... South Wllu.o!hat there il ,valid n~rcise of the powet Gn.dipon', eanleutian tN.! kl\" to tppe.a1 could tot be granted betlWe the 

Tht Act duh w:th!he 'noinlmtlll of nbil11lon Uld um¢m (u 6-13); the conduct conferred by I 5 of the Conrtif1Jtioc AC11902 r,.lSW) to make lalU ''fgr 1~'ptgC', Act d~$ not Ippiy 10 the Jtbilrlliol1 '"'" pul in two "'.ys. Fint, it W1I lubmilled thlt 

of ltbirralion f:fOCtc.dinl1 (II 14-2i); Iwuds ed eoJl, (ss 28.37); p:!Wrtl of the .....,ljatt aM:oad lo't'tr71l1!llII of Ntw Sollfn Willes: lee Union $tCttDlhip Co DC the ACI don not apply \0 the ato itrttio~ beauS( the cbitrttion Igrtell\Cnl wu 

COIJn(n 1I-49}; 1J\d senmlly IS 10 ubin.tiO!l (11 50·55). Within Ult1e Imen) Anltnlj. Pry LId,' Kin, (191&) 166 ctR 1. inler.'ll tional in IIlture. Sc:ocdly, it ""u IUbmitttd that -.he Act doe. Dot IpplylO the 

lopiCll1t. divme col.lec~on of provisiotd, ml!Y 1~l£d to .,-ply nbjec;t to the ubitnliol\ because of the 19rfmtnl Oft 1h~ UNCITRAl. Azbitntioll Rulu u !he rules 

libilJ11 ion IrmmcaL vnlt!1 • (OD1rltY intention is expmKd ill the ubimtioo The Uoit"ltioD dause irI1he dirrn"burion .pUCtul it b trbillttiot1 '~1 goveminr the ubitnrian in June 1996. 

agreemmt, «unless it is od'trwise agrted iD writinf by the parties lothe tIbitntiOD \\ilhiD the definitiol ill the Act. and &s a matter o(lanJUlle the Act applied ud 

Ivttmenl, but some lUted to ~l)· ootlt'i1hnudiq II'IY ap:emeDllO the t01I.tnr)' applies to it. Tht rvidmce did Dot dj"loJt whert the din ibutioc 1(ItOmttJt. ud 10 OJ AI .rbbution ecm:m,p,lnttrnltjgna! II n,mu 

b ....... L" puU" ('1120 ill pili, 10 do ,ith """""",,) 01 doolorinl YOil Ill' lIbill1tioa "1J"1II"~ "" mlie. The dilttibuti01! 'iI"D'''' idellti6" ADf U I The IUbmill;O!I be", by "1<Joririnl1t. arl>i~ti" I, .. m." ... (mil' 

cOlltruyprovision~ in the ubitntiollt:mmClt(eti j4 tD do 1ri1h ~U; it! d\( same Coanttticut COtDplJI)' Il\d Gra&p:lre as l NewSO\Itl! waru compl:!lY, 10 rufficiall arbintiOD. By. (O!'CilD arbittttiOD 'snem~Gndipart munt IIl!i ubiln':iot1 

"",01y ;1140 ill pili, wilmby "",b "''''''''' 1ptanaI~ abUbe of"tff"'~ 'eIJO, <III be "'" for II< puU,,' .ho .. o(N", S«nh WaI"llwillel I9I111hh, lII'em"" Pf11Y1D whicb .... domi~l.d or OIdirwily 1Ui&!>1 ill I CO""DoD 
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. _',y, u ~ ",l(1Xd) ,Ilho 101<nJli,u1 Albilnti .. A~ 191~ (C'lhX"th. 

lA Aelj. A CmvntioD tolllltry j, I UIUfItry. othrt IbD AunnJia, that ~, 

CanInaiII S~U .ithin the mflllil, ,I tho Conl't:Olioo OIl Iht Rmpli'OII .. d 

EoI'_"'I.IF",ign Mi1r1l A..w.llIoiud ill 1911 by the lhIiled NInon; 

Confmnct (II; 14km1.tiOl1ll Ccr.mnmia1 ArlritritiOb ('ibe Coe\'tntion'"), .pproval 1o 

", .. ri" to .i!itb WI> ji'OIby S 4 ,Ith, 1A A,I. ADI .... domicil,d in 

C'Mtcitul '" th, U,iled S ..... I AllIm'~ and Iht U~1Od s_ ,f Amm,,". 

• 
Th'",bmjllioa_1«mOd "'" !hI1""''''' th,ubi .. nCXI wI! on 

intmatiooal arliOlliOD' toold DO' '" "Iud,d II' cioDlmi, ubilhli,~ Iftd 

Iherefore 'IlAS Dot tubject to !be Act. So it "'lS "ItI1ed in GradiPOR', ...nn.en 

lubmiuioM tt.t .. AlLflralia dOll II" coASidtT all orbi"."tf"" 1I1f4n ,hi! iJllt1laliDllDI 

Arb; .. ~ .. Act W'" riA pD11iu Am< .plld"" .f;M l/NClTYJ. Modtl /.Dw., a 

dornutft arbUrariOfl "; that "h co!dJ UVtt AM kUlIAt [flislarM fltlClnOft ljar 

arbirratioll/, M1I'I6itA wir JIM ill AV3tra1f~ 'MIA g!t IMl11Iatfo,.afjltf\J01lf nd Q1 

• 
mihto1 may b~ m aecordPce "ith the Model La .... It steme~ to be uid d'.J\ it is 

L~e intennm orib! Fedml Jesist&1Wt lhat, iJlllIat C\'CI, the Acl cu not ' ?pI;.' to Ihe 

arlJitntiOfl. But tlw the _tiou u.kn drect bec..aust: of iDcotsiSUney btr.rc!n the 

federall~1I1riOD ud the Sttlt briduio!l wu cr.lph.!.tiClllt uthc, .. ed. it wU 

.ecepted tNt DOthiO& in me lA Acl LIIlmnl so provides, lAd ill the ad the L'JWIent 

"""ol to '" thlllht Act doo not .pply to an inr""tioo~ "bi .. ti" limply "',&II" 
il il an intematicmtl arbit!tlio::i (with fi1tWr rtrmnc.e to:he description of . (o:'lim 

Ccntnc:tin, Stall. IAt arbirratiOil i,. 'hil ccu~. mlLfl be rt,arded OJ' dOl!\eJrit arbitratioll' ""t/ff the L-bil1ltioD agrtetne!ll in 11(1)(d) or me lA A:1). Evt:lll thU point the submission'l 

Com1'l'.trciai Arb'",,;o. Act! of the vari~ SID/a I7Id Tmilorill MIA all oflAttr eonclusioll is nIChed by alerp of faim rtlbet thm I proem of rtuolI.in,. 

How elltJCriution U I roreign arbitmion lpt.errat thUlled 10 1M parochial provisfOlll illc1uJJlIg a~li~atior.s lor I,aw to appeal apilttt trI0tliftJI 

submi,o",', """huioo "" ,,,I,u. I, m.y hm ",,,"JUCd:hJ, Iil, Atl did nol j, """ oflg;" fa pr",durr "'I .... d b). .,rt 1""""",,,/ rrii.oJ ",imu;. ,;A" But 1ht L~ Act prolidet!hal th, Mod,l taw does .... pply in ,,"rion 10 II< 

its 0 .... 1: terms apply 10 I fortitD arbitrltion Igrtemtnt, but irthat wu u,ued 1 do nO! JllrfsJictlo1l'), I'Itrr~ btawt rAe panill W IUrd 111 o/fh, I~rrmorio"g( sel'Jrmml of I dirputt if \he plttiu agree thll the disp\llt is to be settled orhef',1.;,e 

acctpl it The~ is nothina 10 nt~Jde ~m \he tppli:.atioll oflht Act ";111(2)(1) and Arbiltll rioll Ac! 1911 fe'lA) ,",cP' 0IlJ o/t'" provlllolU o/I~t UNCJTR..U. MoJd ' than in attordarlee wia. Ihe Model L.,( ($ ll ), \Ilh!le\,CToIllet agreement is ttl be 

Ihc ddia.ition of "ubltraliOll dgrremeJI,"llI a.rlI llI'ltim qre:emml. party to .ruch Low, "; lIId thlt "nt rtcop iril)lI o/lllltrAoliolltJ awards aM axy chDll,lfl' I~trlto, (oun~ in d II of Ihe disln"wtiOllliften'letl\ and the lubstiUtnt ldoptlon of !he 

WIS "'hen the Igrum:tl wu nude, or thereafter, domiciled or ordin.arily midtnl ill I ,Aollid bf dtoll witl! b"ltlulotiDtl 'OIlC'I1\~f IlItA Monm ani 11M by ItrfJlotlO1l UNCITIUl. Arbitration Rules, there Vo'U tlwly lpttll.ml dat dirpoltu £anini 

Convention c:ounlTy. On the contruy, provirions m the Ar.t team a..n mttom lhal it cftofill f witA J01flfllic OI'birroriOtU, .. withiD the trbib"lriao cllUS~ were to be sellled Othct'l1SC Ihu in Ic.cord&ec:c \l.ith the 

I?ply toUl amitrlti~ lfiftlM\t . put)'IO wruch II domialed or ordi.lllnlymid:nl Model Lalli. Tht ubiU'ltioa 'a,'1I not to ~ in Iccord.!..nc.e "ilh Ihe ~tod.eI La .... the 

"aid, Aul1rlli'llet" 111!1. 41X1), lOd SS(!}), and tit", ia no ...... ~ the ",ms I rndu,......s in tho ,ou,,, ,ron! NbmiuiOlllIO ideotif'y 'h, "",,",," tho ."a,n1i provill ... , Ith' IA Act Wert nol.'" ~ (II 22·11), "d lh, propositioo 

ofw Atl to dirtinguisb domicile or nrideut outside Aurtnlil in l COOVttl'tiOfl IlIbmiuiOll's conclusioll. The re.ruh was mc.oNirttncie.a and noD. JeqUilUn. t ha\"C Ihu the Act dots DOt apply to Ihe .rbitl1.tion b«:we il isu international ubintiO!l 

country from domiale or resi~ce outside Austnlill:ol iD. Coavtntioo COIIDt7y. ndelvoumS tbetetfttr to ~eik alllhal wu uid aM UtIdemand die I"CMruUnf. I i5 DO: mlintlintblc. The Ippli~tion oflhe Act must be found from its t.ennI, 

have nol b«l.bl, 10 do 10 . .... N1IIin, an mlmlli1mli ......... th'lA A,I Ii'" properly ",,_.d Illd willi "fIld to th, 'am' ;fthe l'ti,luiYl pow" ,Ithe 

II< UNCmAI. Mod,1 ta~tho 10lCt .Ibw .. A .... li.l. II(I)~ otmbyth, P.rti .... '.rN ... Scum Wales, and abs .. , a:oj q>J,nion ,finton.i""'Y wim Iht 

·11· -It· ·10· 

~ 
m » ,-
m 
-< 
(J) -::::I ... 
III .. 
::::I 

! _. 
o 
::::I 
DI -
~ _ . ... .. 
! _. 
o 
::::I 

= III 
'a 
o :. 

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



;:: 
!l. 
~ 

~ 
g" 
g' 
l" 

F 
~ 
5· 
" o 
~ 

l ". p 

~ 
< 
9. 

w 

J1' 
~ 
'" 

> 
'" 

lerms 01' effect of the lA Act in IppUation JO urived II is not Dejlltd bmlln an 

ubilrltiCll has an iDrmltior.a1 flavour or beea.ust In idvotIte dtscribes tJo,e 

provisiODJ of the Act 1.1 ~a1. 

(U) AUUmul OJ Ih' UNCITB!J. Arb1tallon Bpi" 

• 
The SUI of tile itbitntioo is nOl: u.eusariJy wheft il is held. &Idlou.ah wbm:,he 

pm" hive faikd 10 ~e the law JOvtnlilli Ihe OOIIduct of tnt U\)itl1rion;1 .... ilI 

pTlQ!l facie be the tlw cfthe tOWlfry in wbith tbt IIbill1tiOIl is held bf:Cllllt IN.I j, 

\he ~OUlltry molt c\~tly tonteeted t1i1h tilt procctdm!s ($~ llIDes ,-,mer & Pa'Vlut 

I t4 y Wbj\WQ!1b SInd Ern", 1M",,,,,,,,, Lui (1910) ~C 51! It 601, 609, 616; 

• 
wilh I suffitietll uuw taI!'lol over the eond'.lct cftbe Ilbitntian, mly t.C(or~DI to 

iu terms 'PPly so is to lovm.!be conduct ofll',t ubilJ'1lio~, ud tv~ rtcognition of 

the cat!cept of. c!e.locLlised irbi!l1tiou ";11 nclll.mnuily mw freedom &amlocll 

Nics. Th~ Act ptoYides . Iu; m iai, Uld IIYS doWD local rules . If the se&1 of tile 

arbinl1iou is New south Wales, its proce.dunl MU (in the txpandtd lense above) in 

The rubmiuial \!tIS put In Wet .')'1: INllhm wu. variation to the Dink O,wD 'ntmetinn.llJd' Pepjsm4;c W.!4hQ(·Ap;b"rnbm AG (1911) 1 lubjectto W At1(Nujm Amlwia 'milA' SA v Cgmp.ni' Jplsm,dM.1 pc 

&rbi~ti01l clause wbmbytht UNCITRALArbilntioo RWes Ipplitd to !he ndusion LI R:«611 4Sl4; Blnk McJbl1Hcllcniki Tt'ibajlj SA, (19M) I Q8 29111 )01). SCll1m1 Qtl Pcm); e~n irilJ tell is elsewhere or it un be retuded as de·locdiltd. 

, f!he Ac" !hit there .... In .Iectio. by ADI that !he Ao would _Of '1'I'1y 10 II-< 10:.1 ",I" m.y ' pply. 

ubitnrion; ltId thu!hen 'NlS "011 lmplitd rtjtctiofl" of the ACl Can the Att. if AlthouCh the I,,,, lovemin! the c.ondlXt orlhe arbitration (the In arllitn1 is 

cthtrwile .pplyialto tJc i!bitrltian, be euiud.."Cf by act DC the put:ie.J1 uid 10 be cOlcmed Duly with pl'Ilcedurtl mattm. it con beyond, for eUltfle, th! Gradipore'l fllbminioll io't'olved rut the ptnieJ eovld overcome the 

prtd\l~on or d~enu or the order of tIoitawes. The awointment. fetroYl!, lIlt! ,wlicatioc oCthe local rules by Irreement. If thm b-e Igreement nollo inVoIt the 

Iii Nlvjm Amv MjCI PeOUDI $", ... C!J1IP';Dj' lamNiQA&! pc Sr_ Ikl repllcement of ubilnlon, time limiu, interim relict ~oiidltiOD or trlIitntio:u, exettist of I diseretiorJrj power Inilable WIder Ihe lex ubitri, thaI will be an 

f!nl (I9!S) I U R 116 Ken U, with ",hom Runell U and Sit Dt:nys Bllclky fepruenuiion before ~ Mbilnlor, the form ud validity orthe awtrd. and the important tOClJidel'ltio:l in wt:elber the pDMr should be exercised {see Bank Mell!' y 

ltr'teC. identified 1hrte lysttmS or I.w pCltelItially relMnt!.O lID &.rbilrttion with, final ity ortht IWUd, are amonBrt the mlttm which tID fall"';!hin the lex mitri. HCllf1jiki Iet;bniki 5' ,I 302),ll!houlh the Itt. ubitri WIll remAin u the IIW 

ro!t:iJTI tlmml, rumely the law govminr the rubstetivt tOlltnet, the I,w 1he d,e·Ic(llistticn theory, and ",iLl, il mtltlS, hive boea much debated (see for govemin, !.be cor,d1.lt1 of the arbitl'ltion. The submis,ioD Wl$ not L~ the .&ftemc:nt 

iOyemiD2 the '~I to Il'bitnlt lfId the performLDet orthlla~mt, and the rumple the mies PlulssOIl., "Mitntion Unbound: A' .. a.td Detached from the Llw on tht UNCITR.AL ArbitrUioc Rilles wenllo thi, Cout'! ', dilcretion. It could no! 

I.w lov<minl the ""duo ,fthe ubin'OIt. AI 10 the 1' •• '"",",1 the ,",duct ,r ofi. Countty ,fOrili."(lIII) 10 IC'.Q lSI; P'" '11>. Let loci Mitri ond ",,,nobly hI" bun put in that ' ·'Y, .hen Illve to oppeal is i. qu"li" IJld by 

the ubitntic" hi. Lordship Ilid (It 119)· In.",;,1IIl C_~ci.1 Mi,,;,,' (l91l) lllCLQ 2!; r.u!~on, "Delocolisl'" 'P,cifioolly ""I.tinl ",Iusio,,!"'. nihlOf oppell in rd.;" to .. Iwtrd (I 40 

"£10,'.1 ,'" d", .., "'''plIt 1.\. ""'''J'I of. 'd.·I«oIiud' orIn.rutiou! Commlltill Min, .. , When ",d W'r it M.tten"(III)))) ICLQ d .. l~i oit!t u,l"illD ''''''''''0) !he ~o puB "id,,, • dj,mtionuy f_ 
.,bitntion ... (m Dim d W...;,,, lIP lIl, II}) til' o/,arlJillGl 
proctdvrtl j10lJti1tf ill rAt trG!U wiow,firmamOll. IDtCOftMitJ 53). But in printiple de·\oc:wutioa "IS Oll~ poniblt If f~ loeol nlfu pmnii it" conlJ1ty agttt:nt'llt not c:onnitutinlln adurion 19rtrncnr. RclIet. the ,ubmisri01l 
• ttl ..,. """tdPOJ /)'I"'" rf I",' ra..A.1/tDQL..!.1I&I&I.li 
T«hoW .Y (1m) OB 191 " p JOI iCOIITt of A;pt4I)). (Redf", IJld H", .. , rAW I,d Pn,ij,,,U'l<m.tiOJul CommGi"lAdljl!lli", 2nd was that !here ",uld be aemmmt thlt the Act will ,ollpply .ull. 
.IecoId~g~, ""'1 ~'" ...... !.n<. )Ut' '" 1_ mitrl 
" f- ..,0\ I!IiJjttfI In protthaI nJu to 1.\. 1ff!UIidp<1".. edit 90). ,., .. is, the bw ,fth. ",,,fthe ubitn ... ,,, of IjurildictiOll wmiDl 
,l.icA IJ Lltlt br rom. " 

• 21· ·12· .13· 
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1"ci,Ihr,teu be II" uli1ri diff,,"" /Jvm Il< II ... flhc COUllI!)' ill which 

IN: lIbitntiCII is held.j1 i:qlIicit ill what.'U u id ia hml'l MiD"," hnnm I", Y 

Whi!W()nb Strut Fa!:, (Methene) I td. Black ql1wpn inpnaronll Ltd v 

p'pjav.'rdicWeldtp/.lsrb.fi'mwu :\G and Blnk Mellu v Hcn-n;\j Irrtni\i s\ 

demd to above. The place when IN ubitntim il held iJ cot acu.uarily 

~ntlu'ivt of !he Jell of the L"bittitiOn.," is obvious ",beD ooe cansiden l 

perip.tttic ubitrttiou, aM irI Nnjrn &mu",Iic' ym\I)1 SA y cnmnWI 

inlnDJci!J!\l! J)r Scpms pe) peN Ken U uid (11120) · 

MT1ttrt iJ tquoIly .-" rPlZ10tl lJ tAtoTY wAid pmlwdtJ parrflf kI 

of'"~ liat '" dI/Jil1a/i" IMII be "14,, • pi", or '" cowNry X 
b.I ndljW" ~. p~ lawl" r. n, limi • .w impIia;,,, 
of OIl)'JVcll DgttUltAI h~ htm IRIIC'h iilcvntd ill cAt lillrarvrt. 
bu, f2p4rt from Iltt t«aiDl til tht ilutfl'J C4H tAm ~fm 10 bt 
no "pMfd cast ~." IAu 101 A'IP"oI. !ll~ U ,,)1 "",,",iIIl 
wllu Ollt ttltlsiJm Ike tOff'oplafrftJ w Wo1rw/Sfl~«J wlticA 
SVch'lI Otnclltlll WIll/II itrYoht .• 

Un ."' ... "" on I IIl ui>itti dilfntlll &.m!be 1 .... 1"" <IlWIllyi. whith 

Ihe lIbit1tion is hdd enbRIy esca.pe ~t local rule1? The fOUl:lhtioo for apmcnl 

OR Ilc~ ubitri b!hat 1!ll1bitra~ons II! eotJtMUil, part)' IUtonOI!lY heine !he 

''''''''''''' 01 mod ... ui>itl1tion, ODd" Gtldipo<t d id !Iu,!be CIIIU .. JuoIIIlDIR 01 

Ibe ui>ilnoo, pennined ADI "'" Gndiport bll'" bacNdelhr Act i f~ .",Id 

oI.htrv.-ise hue applied to Iheir m itn.1ioa. But tbm ma he , limit 10 1he pII1iu' 

lretdom, btu'"' Ihtir ch<i" of!be pbce oflhtir win'" 1lIIY CIIT)' '""'. 

l~lit' tl.oa to h .nitnuon oflhe 11'111 or \bl plate acc:u&.s to iW ten:N so u to 

l"01Il'" oondoCl ohht lmil!ltion. Th' 6udom is '" chooo.1be pllt<. So !.or IS 

·u· 

• 
~ iOuJ Ni'" "mpIIiIonly If'Ply IIld II< iI< ... il1t~ >11lI "" ",.""1,, ui>,Iri. 

, 
lley", '01 bt "",,idt hy Iptemtll' 'h.1I Iboy do ad .pply. 

Heo.te inpri.rtcipt~ it 5e:eml tomtWlIhe lpplieatiofl of the A~ 50!U as it 

pro~d" Ia'!em 10 .weal, I C<iIIlJ.'I'l'Of)' 1",1 "I. 'ppl)UI'O ~. ui>ilnti.~ un 

n" be I'lIlSidt by """""lihU Ibo At, will 'Dllpply ID Ibe ui>iIllD""" all. 

think th1l6uds SOl'M JUppott m tlIll'lUOns ofSI\':ne J in 11n!0I) prloN v 

\fcQonnrl! prAll'" CmpontiPD (199J) 2 U R4I. Th( arbifntioal(rttmtnt 

iWvi&ed lh111he ubintim shCllld be eondueled iD lUOI'daJu with \he proctdlnt in 

lIIe I.di .. Albil!lDOII Arl 1940; iull. providollho'lht "'lOf!he ui>ilnlio:! 

.hould bt l~,d" 111. ui>i:nJio,." ""11110 ~'1iD it LonsIJ .. Hi. lordship wu 

uked!o de!~rtnirte ",hrtt.~ r the law COVmin& Iht ubilntit11 'f'U Imia.n II"" or 

En,lish IIW, Ht held i, UVO'JI ofF.nJlilb Inv,n:prulml w cottlulion (It ~I) ill 

the terms that !bt tr~i1l1li~ ud lilY .... lId WOQI~ be "subjtct 10 tAt svpcf"kory 

j>rlJ4i,6on - .I!he ElIllish ""ns. Th, RlloN., iacIsId.~ ill !be ",piwi.", pllt of 

,'" P .. III' Qt~ Itl 0\11, "'" ~I ",p'M"ry juri.dicIi .. oflb, ~liJh toWU cowd 

!:lot be uc1ude4 by dw Itrtcmelt. 

Hil LordshlpnrMtd (1l'O) to ~cboices O(.llWlOfQYU1W commmill 

IUI'io, ""~ ID 10"'" Iht Il1>i1nIioll """""'" "'" ,I,w" 10""" W p,."d,,,,, 

ill Ll'Iy wtnttoa. These In', eom:spoMed to d'Ou idmtificd iI 'ilrim Amum;" 

PmllIjl SA "Cm!»tnj' '_,,;m" J); ScppgsDc1 Pm!. He Slid that m 1lIe«y, 

· IJ · 

• 
and rubj.:11D I pmvUo 10 whidl he 'NOutd rttunl. U-.c ~vriel eould choose I diffmnl 

laVo' ror each oflbcs.e putpOSfl , He setout the l:lUltICr.u PUIIO tum IS 10 ,hoi(( of 

procedvrtl law. lDd ILid. 

"171m 4rpllltnU on. Iliuly btJJQllttd It 11 efter frOM tlst 

~rMn'lilJ attll 4bow (be: E"flub /11\10 coo Qdh.jl 0/ ,! 1,0JI tAt 
IhtortriC4/ poltibllity tMl ,At plmitl art /rtt to dooJt 10 Aold 
lhdr dfbitJ'l11iOll tr. Ollt COIIIIII')'!vl nthjtct 10 tAt prDCt4Urdllo'll1 
"oflolhu. bwJ "'~ltst rhlJ iJ fh, IDtdovb"d fOCI IMI fIlCh a., 
llf1tn1n11 u (alcsJMti to rfw rilt /0 iT'c:t diffin/tits Gild 

cotlpluitiu, OJ lArrI Met Xur obrtr'ltd in tAt ~ 
dtcisiofi, EDr g9mplt fgnd chi' it tAt "DUrO tq which I rrfmcd 
cm:tia in eMf iw/tzncnrl it rcrm"2 me rbO' rbt: jW'irdjcrjqn q( rl! t 
£nrlirh Com rqr4cr the ,(rbiaAAQ.7 .( oft owe AD Grhftt,za'p" b 
thy 'avow CQ'!'r02t be qd!ldtJ by G' 'vermczII "'liteM ,&e 
Mm'" " 909N W 19wt 9'£9'%" MPlrry 0' induJ Ay MY 
pI"", mUM M,Im NcA iF '!7l!criQ1ICd by IhOrt dell ,hem"I.,! 
l!tM' '9 II! mind chere "" be '9 iHwjaa i, 'bit ClUt IAgl tilt 
In,lj,A 'guru 'MIlild he Jcpriw4 qr gl/ iudttljcrjpn pm Ibr 
srbirww, Hgy.mr mwp\ q(Ib?! ;'JCi"fidj2n U dfrrutiPnqfV ftt 
c~"Q"'~ fQ r!qr {Itt Cmm WC7C 'PDjiaqd w! de P"rlju haJ 
"'2'M !AI procedu'q' lmp C!fq,l'lI%cr 'Q'.I?n7)l ttll! Ie ",'tA' '!t:rO 
bt lip\, rg jntcifnc "'jib 'h milTg! proem ita'" (91 !be 'sir 
prIM"'''", para"" CpMn proccefinrs th e Cam miebl At mi.dti 
tq uwd the choice "fa (pre;" fqal pwmrr 4' mQlDlrtu 19 

R' wly,fQft pwcmml ",,"!hin r},,, mmni'r o( I J p( 1%( 

ArbjteR'!'" &1 1212 8, tbal AI U mar lbe chpite pCp pnxt.tIyrpl 
1m dilfeml wm d!, /qw q(th plpr, arlht criift4C'qtt 'frill 41 
"alf whca rhol pig" U W, "toWN nrqllqri'r meRa 'hal Ihc 
psrtIU Agw RrlllQ/ly dorm'" bRW rlllj' qrbjtMf grpgrdinf' 41 

hAil m/entiaUy rDwmcJ both b)l'btjr croWl cMite and by Ihe 
laws o(IAir cpwnco' 

SII(A 12 1/011 of alai" fI rltarl), )J,M), IInurujacI01)': (lldud ill 
B/gd.Qpw.QI! fnrmqtfq,gl lJi..J!. WgJJbt!6Al,WeMwt ..fa 
(/98/) I Uf1)OI 'J Rtp m DI pm. M, hu'k, M",;U (OJ A. list. 
'tIIG!) dueribtJ fAt C(MWt7t sitlt2liOll {it (I fc"jp arbitrario, 

. IIIn"'oI 10 It ,...",,4 by E.,I.! PI"tdllloi I .. ) " ~ml 
(1.11 ~bf'll1d mllil, 

I. w ,nd. thmfor,. Ii. "",,,,,. u wAnAt, th, potfiu I",. 
'1",4 II> JVcA • po, ... "I/y "",til!ot'./)' MADd ./ "pI""'l 
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'MiT cr6itrlZTioll procUWltJ, lit "., jwlptll'. 'At)' Aa'olt 1101 
HeWt. Q.J Air Ywur lthnitrl4. tMIt is I wqo/rlcolldf'"f ,6, 
pNou rtl~'!Ip<>II by IIr Co"""" ,..;",1. ,Ad" 0/ I.DrvJ"" ,At 
star off At OrbitrGtioll, ftal'ldy by read~r tMr phr4Je 4J rtferrin( 
to .At Ivema) Cfmtlva of tIt drbirratiOll 41 opptJIti to tAt 
tltfflai nptniriOll of tAt dfbfrrotfpfI by ,h, Col/ro. TlIt 'W!),d 
v.nJ iJr 1M. PNCft " lkd llpoll by Mr CO/fllOIl tr 'eo«rlllclld ...,hicA 
J ',rtt wi/It M, rltl'T iJ IIort apt to ducribt tJe, 'M2)':1I wMd 
rJa, pmiu aM lh. aib!4nalart to carry 011 'Mit lfOCttiilllJ ')011 

lit. svpuWIorr 0/ lito" prorutfi.gl by ,I. 11Id~. "'II1II. for 
a,~pI. 'hrough 'M Sp<ciol Cor. p"vil~" 0/ ,1.llIdi'. At .. I, 
i, tnU, aJ Ur Colman poitsud out. iliA! tAu wovltl rnun lAg, on~ 
I J oM Scltd,l. I of ,h. I.dian A" ... " b< 'l'plicGbI. (,h",. 
m,,1IY D/,he otht, proYiIiOlll DT' Ifill to u Jrmfli iA lA, [",lilA 
" 'IV/U'" 10 .. wd b< .pp/;"II. '" ~. &,1;'1 CGUru) I" ,!. 
CdlUtMriOil for .... hich A. tollrl"dJ wr1ll1d to IIfJ miM, 11(1/ only 
haw lit. 1W0tirfOC1Dryond polrillY ,llVrd rtrrJ~ 10 whi" I h'''' 
re/trnd. bwr woufi aho fltCmarily eM rlIt word 'StIlt' a 
~''"~I WO\~h tulwd., '"Y "0'" of I.DMD • .. 'M l.goJ pi,,, 
for lilt crbitrotioll. /11 Ir,)' yjrw, T.IC~ a c1ID1tp fro,. 1111 "rdinll7)' 
hWJflinZ 10 be tim 10 tAOI 'MJtd jn an '1I1tn11Hilmai tVhf11Gtion 
tigrett",," (dt. or4il'lory IfttOltu:r btl", IMI JllhmifUd bot 
Afr J'ttJu) talUM be ccttpltd, lInlm 1M 0lM1 prollUiolU oflbt 
agtfllPl'tlI J!ow dttJHJ Iht '61t il "'~aJ tAt porritt inltnd,J, I PI 
1101 pfnwtullAol rlull!J IAt ClUi nlN. On tA, contrary, for !he 
rt4101U gi\'t.II, it w ms 10 I7Ie. r~at by urir Dtr'tMIAt dr ponits 
Mw chow: Englis~ law In I~t law 10 ,,,"'"' Ih rlT ",hirrllrloft 
prOCffdillgt, wAil, ~O'aclilally importUtI from u" Ja/iM Act 
thoft provilio1U of thaI Au ",Md art C01lCfmH Mlfd thr il\/'1'7Ial 
co"dllc, olIAt;, Drbi/radon oM wItJcA on not ,,,,,wisltnt "il~ 
lA, chotel of El\flisi afbltrd/ procu:ualltrw. " 

wlier in Siok Mells! Y HcJ1atiij lJdmjkj SA GofTU had nid (alliS) WI 

ir PI:tit, Cboolt 10 tiDiblle ir. En,lan~ "EfltU.J~ taw .. ,oiII, 01 tht CllriDllw. oppi.l' lO 

rAt colldlltf oll~t arbitrtltio1l: OM rAt parrilf will, hyAoldiflf tAdr ubitratit:ut nue, 

swbjtCllhrmftf~J fo, Ihll' pvrpon '0 E"glilh law, •. of. His Lordship 'PIU l'Iot 

·21· 

• 
a4'""rir!llpmrltllt", dillmnl <WI I .. ·, bullppcan 00<" hi" doub.d 1/" 

tpplic:&tioo ofEu&!isbNiallalt'orits Oft'U rarce. 

In MIlSt'iU and Boyd.. Cormnmial Hinhor, lad cd thr I . ... ' {a\'cmitg Ih~ 

conduct oflhe arbitrttioG is put orlb, cutillli .... The 111M ohieM (1164) thai tn 

txprt:ss tboiGe or curialllW ditrr:rtQt 6-om !h~ law orme country in which the 

Ilbitrltion is to be held illlmoo. MO"U, ~ ... "0 doubt "'CQlUt c/lht fonnidabl, 

conctpNal and procrico! prDbltlM I~Ai,h d~r lilrly '0 crist lho'.lld i, bt "rctuary 10 

illl'OU tAt powerO!4 court ill N(ClIioll 10 Ih, ,iftrtm M

• They say (at 90)· 

"The cAoi" of 12 /onif1t cwrlat IIJW dou 1101, \l.'f S1lbmft. dtprlvt Ihr 
Englb! CDV11 o//VrfJdicfl" I'MI ""'.10/" .... ora • ..,.. 
1<" ll/Uu.d .... ' ponlu m"l "/idly ,,,~oa ,,' 'f 1M _ 
10 Itt QJjdr 01 rtllit CUI trw2rd lor miscoMvt:t; and if all uplicil 
ogr''''ltlll COIIMt «comp/ish thu, it u led 10 Jtr 10-.' 11 ctntlJ bt 
oc;;md u.dl,,"lY by ,h. ,ho~. .f • /'rti,.. ,orio! / ... 
lIt'rlrlAtItJ.! 'M cltoict 0/0 jortip evricl t~ lr 12 mo., ,won 
f01 LAr COIITf "fosinr It 1M 10 urw prfKttai",t obroad or to 
,,:1\1 JilmtiOMf)' tlI'IINill -

This plmge wu ciled with appro\·t! by SllulhtOD W, 'Nith whom woolr and 

Neill UllJTCed, in ChIDD-! Thnu! Group Lid v BalrQprBr.,attv CQDItr\Jeprm t td 

(1992) I QB 116 11671. In thai cu. i, wu held frJlIh. eonnteD'1 ("IOf (or tha 

IlFli,,'" o( I Il(6)(h) ,f\h. Arl>ill1rion At! /910 (U\(), dtllio! willi inlerim 

injunctions, 10 I we tontaiMnll rorti", element wu!he placc !he parties bid 

,hOI" IS Ille Itlf 'flht .",ill1'oo. Iflht stlf .... ill £nIland 01 W~'" 11,,_ 

GOUld emt a:I injtmction. it 'emf iD lUs Lxdship's view t~eu i£ the parties bad 

l!lUd,. Iht ~,""dunl Ia."f "",lbettolllllly. 

·11· 

• 
In Diety and Moms, Ibr CgnOjMgCt"Il, 12th cd it il said (l(sal·l)· 

"AIIJ.~lllh mOST 1'jStUIIS of orbitraoolf cl10w Ihe I'4ttifJ 
colUidrrabl, prOCMlUdl ,,,,do,,, (tf 10 ltipwlatt ,Ar utr"' of 
Jurovtr'j or lA, odmi.flJoII of oral r'r1'dtfl ~t) it dOlI flot follo~ !Acl 
tht 'partil.l 'IV! for all ptJ'1'OJU CO~trQ!1 0111 ollAr ma"tb(01) 
ptWtdilfOI ntlll of tAl plact ....hr" I~t arbitrotlOIl IS hlllll 
COflooU. 71rw wiut tlttrt art 17lfl1 0/ fITglilA pf«tdIJrt lVA"A 
Iht J>4Iffu (01\/101 validty rulvdt by cprtU OpWlItllt. 0 choi" 

'ff"tlp "",""'allaw "",,/d "'" p""'"' ""', E.rlirh ",I" 
hrill, oppUcabte. 10 all arbiINtion in England. Bwt 01 MIIJIfIl Qnd 
Boyd poilll 0111, 'hr occarions i" .,.-Ai(n ElIg/iJn IITN tr,olS 
pf ocrdW1o! rvJu rtlo'inf to arbitratioll OJ mondatory (Jrt rar,. It 
u wry dDllbtfot IVArthtr Ih, pamt! , ould, IIftTt/y by cMoling Q 

f01llp pfoutlurallaw, COlltrO(IOIiI Of Iil f UlptYllilOry relt of IA. 
E",lirA COiUf i1l rrlario1l 10 an tlrbi:t:lno" bri1lf co"liwmd 111 
E'II .. d ... 

Th,,, iJ Ihw Ill." judicill and «btr JUidanct to' lIlIy 10 Gruipolt'l 

iubnUuion. In principle, party autonomy doe$ not mo.1I. complete freedom to 

u:lude a $yttem of llw, or puticuJu elemenu of I syltCm olllW, from the 

relationship between the ptrties. Confiruo, lttmtiol 10 statulDrt law, ir the stlt'Jte on 

ill proper COnltNction tnd .. ith regard \0 th legislative powe: or the legillature 

applies to the parties llId Iheir conduct of Ih~ ubimtion, llId e~rtSJly or by 

ncceSJlrily implication ClII Dot be uclud!dby Ilf'tmtnt, the aptemenl of the 

partie110 exclude it 'rill counl Cor nothin!. If Ihe sb.M: lpplies to the arbitration, I 

prohibition 19liM contrlelin.s 0111 nn nOI be Ivoidtd by contmtinl OUI ohhe 

prohibilioll. 

·29 • 
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FOrtf..tx RUm I do 11.01 ItCqJllhe fOWldati17.1 forGndipore'1 SIlbrniUlOTi. 

Bill ~ ltJytvmll 00 IXIt Ihmk Ill! UCU support it. 1 ret'm\ to the ligaitlC:l!\ce orlhe 

,gr"'""'IIl~ l!"lJ)ICITIW. Mitntieo Rul" be ' dop!!d IS th< "I" ,."min, 
the ar;itr1ttcl\. 

10 my opiDioo. dul ""'"""1 ~4 "I cany m il ""''''et'' Ibl til, Act 

lhould lIot 'Pi!)', 1II1he liJhI of Ihe pmcdina :omml!oications berw~ die ~C:5, 

the ru1ef IOvmUna tie U'titntioD ,"'ete n:ppkmmtuy 10 the .4,ct COl il t\lblt.Mion 

(Of it Viewed cbje.:liveiy, DOl: pur!Il.ltIt to die uncommUliuttd advice of 

Gndipon'l eounHI1hat il l'!jed.td thai the Ad wu appliuble,lhe Olin aovrrml 

the ""innDO "'" whal Mr )",b. bad Idum! '" ill hl.le"er of I Apnl l99hs 

ruletlC apply dllrinJ; the LTbitration. DOt specifi~ in the distribJtiolllgretmUl 

(-,,'I'Iich did specify Ihe Act) bUl to be '(Red beTwCCll1hc partin or in lief'lIh of 

.teemenl ordmd by the ubitntGt. They WCft wbat Mr Hlidl ~ad descn"bed u. hb 

!tnt! 0(6 JUDe 1996u the rules of Ilbitntioll det.mniDed by Igretmrnl or by me 

""'.lIor, "dil1in" fiw.I lbe AC1" the curiri I." for the ""iln.on. Whil.1hc uta 
WCIt quite diffi:mt. theft is I deem: of lilnilaril'y wilh IlniQll QrJRdj. y Md)mcdl 

DoJ,Jrlu Cmpgntioo TUiIl! the agreemellt iD tolltut.~ UNcrrRALArbi!rltion 

Rules IS Ihe Nles iOYemiug the ubitnDoD wm to CO't'tf'D the procedul'tS of &It 

arbiDlrioa 10 r.,. DDI~si5ttDt withtbe Act u the d~eD I.w inxC«'d£u 

.i~ whith th." had been ~ .. feml t<I ""i.IIio •. AD Ibis Is _lied by dI. r ... 

thl\ IS was _Ny ... U tno"" t<I M",,, lKObs and H,id\ dI. tNCIlRAL 

• )0. 

• 
o\lbi"",..,RIII" ~ by All \J 1bat l!ioy sbooId '""" the ""i ... " "I"'P' 

Ihell ",I'll'" 0111 oJlAdr blu Q ill c~,g7iet wirJa . pl'OWJiclI of tAr I~ IIFpli«b1e 10 

tAt otbirrariollfro .. 'NAith the parrirl CRIIMt OtrO,OIl, Ilal prDViJio ll JAoll preYlli,.., 

The: Aa tiU s'lCh , I,,, tnd ~t1in~d 10mt NCb provUi~s, intlud:!I~ s )1 !rem 

wlIith III. parties toUI~ 4"'1'1' oDly '" tht ..... 1 ptIIJIi,,4 ~y, 40. So Th. A:t~" 

I,~ "''I'IIly, .t1"lIIdy 10 fu II iI ptovidtd fo!luvt" 'w.rlNbit<' lot') 

ndtlsion 'iJt~tnl 

AddttuillC ",\ or the w.ys GMipcte 1''' i~ .Jbmiaioa, tim ,"II "'" I 

>lriltio:!.r the ""i"'011 tillS' ~b",\y the "fern! to IJI>illl'O' .... 110110 It in 

aceordtnce with the Act.but It !Mit l VWtlOD of !he lI'oittlOoa d.~t by tk 

addirioalilutht "f",,1 to oiIi ..... 'hould be in at<OIdan .. wiTh the Act and. in ia 

"","""s, th< UNC11RJJ. M illl." Rultl, with 11.. Act ptt"i1in, i.tht "",I of 

inco:uisttnty. Theft ,,.u no t\t.ttiOQ tl\u thl A.t\ "o~\4I1ot ~ply to the trili1nbon: 

Gradipore uHtd()(lSttftt,! Y AS' Dcyth2lnmlS I !d(l974} 131 CUt 634'tMI-2, 

bul then wu no qJuricn of e!ection beMtU i3tOUSirttnt ricbts, Nor, whltever 

Gr1~ iporc meant thcnby i1 iu ~'omiuiotl. '\IllS tlme U1 implied ttjectioll ofl~t Atl 

An peIU!" 'InemutT 

Secti .. 40 Or the Act pt<Wid ... 

"' 0 (I) Sill)",,, ~iI .. clio. ,,14 .eai .. 41· 
(0) .iI SiqJrmf eo", .1011 '01, .. dtr "d~' lI(tJII/, 

f"" r.... to appf.1 '"~ "'P'd ••• qvtlfi .. of"­
wiI, ort oj allllWtd;", 

.1\-

• 
(0) 110 applfcOrieh May hr nlode IIl1der !te/f,," 19(1)(0) .... u~ 

rupttr to a flIerrion oJIft!. 
I{ 1M" ft 1"11 Jo,,, IV! ~grtf1PIt7ll In ~i:iAg (in ,bLJ Jfenoft ,nJ 
1,cn'01f I, rt/mcJ to 111 an 'ucrwiD1! OgrWMIlr') be~ell :At 
pamtJ to rhl Orbilr4lio1l Of'lttmt flr which uduJtl IlIt ';fllt 0/ 
apptaJ WJtJer ItctiGII Ja(J) ill ,tlaliet: r~ ' ht awo,d or, ir. a use 
fallilll witAiIt pctarcph ~J, ill rt/a:ioll " all O'Na,! (0 ...,bd ;A ~ 
dtr'''lII(~oll '/lht qlltltielt e/law il Jr;Q,,,ial, 

(J) All uarlsioll dPf,,,,,,,r mil)' bl £tP,tSltd 10 ar to rtr'art 'a 
Q panfctJCII award, 10 awafil tmdtr Q partiCIIlal OlbiITatiolt 
agrrtmtlll 01 10 (lilY o,A" dtsen)n'oll 'f v'IIQ,ds, wArtA,' orUl1Il 
(M oflAr SdMC arbitraTion atrttr.lc/U or r.or. 

(J) All cgrelm''', may bt 0., Udlll ion of1ttmMI for 1M 

PUrpDltS 0/ llt js u~rion wh.,htr it iJ fIIttrtd Into h./or, 01 afttr 
tAt tOffl!flt/lttmtN o/IMr Act 0111 whtlhll or not It/oml part c/ 
(%Jl Qlbirrc.n:ott QPffl7ltlll. 

(~) betpl Ill' pro\idtJ by SlIhtdio_ (J), SeC';01l1 l8 anJ JP 
sAGIl Jt~ tffttl nOrwilMfOMiltf o,,>,MIII Ilf tI1Iy agrrtlfltf!i 
p.rportinr· 

(01 to plohlbi' or mrrict QCetH 10 Ihr Supttme Courl: 01 

(b) 10 lutritr lAc jvriJdicrioll of tAt Svpnllle Colin, 

(J) •• 11 udusioll Ol'WPlf111 IMII b, 0/110 tff'" In rtlo"011 '0 

Olt tfIl.'ard IllMt Olt, or tJ qr/tJriol'l 0/ 111W an'Jill, if! 11'11 COII"t oJ. 
QIl ~,bitroIiM Dlillg at! QIDfrrOlio1l IIndtr ony DIn" Act. 

(6) An tJclusiall afrwMII shll bc 0/110 tIt,' iff ttlotion to 
all tl\t'Qrd ",adl 0", O! a qlltJIil111 of law ariJi", til ,At COIiNt of. 
011 ~bitro,joll wlldtr all arb(~'IOII oftttMfltt whl:A iJ Q d01Plufir 
arbirratioll orr,,",u:1 W\lw rhe ucluJion agu,melll it rr"i"d 
1,,10 afttr thl tOlfHntltW'IItnl 0/ tlst arbitration ill ""Men IAt awar/ 
{J mMI or, OJ JIlt r::an 1tquir, :, In which the fUllliolt oj Itn .. 
Grim, 

(1) III this "aiD", 'domtllic orbirran'oltl!fTttmtllt' mtO/IJ Olt 
Glbi,r(JIiQlI ofTttmtlll It'IJidI dOtI 1101 PlOvtM. upr~I" or by 
;mpllNtiotl./or arbitra(i411 frt G (Ollllrry olAIr tAon AlIJtrali4 OIlJ 
to wAich n.tftA".-

fa) CIIIlndi,jdual wAo Is II lIorfoflJI of, or A!Jbtrwlly ,u{illl! 

III. onYCO\iAl")'olMr lJ'Iall AratrQ/io; or 
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M • body ""7'0"''' .IilA it ",""7'0"'1/' j~ " .Nm 
tt701t NA/J'f'ttWIJ ttM ffiltrol II tItrtiJti ill. dlfJ 
C'OWIIr')' olhu ~ AIlIlraiill'. 

b 0 P4r1Y at Itll ri. Ih~ tvhitrll'r~ dtntlf'.tfU II UJm4 iII/o ~ 

Section )9{I ~I) U eonuratd with cuhl del!'llniDlticn, will: d'lt (onunt of the 

libi:ntol bul lot of "I panlu, of l questioD ofll" uilin&: in ttlt tOllIW o~!he 

arbin rtoo. StC~0'II-41 dt&l, mort ~fitilly \\ilh UcluliOllilpttmfnU m IclUlOn 

t:) pu:.iewu kind.s of dispute, ~d is of DO FftSCIU reltvance. AJ \Ir1111?pn.r. in It,t 

cotuidmrion of 140 rtaW InUJ! be bad 10 I 21 ortht A.U, which ~oYidn · 

"1l U4Iru Q co~tradjtrOl)' iNtlllfon iJ aprmH fit rAt drbitr41f«l 

afTulWIot. JA, 4Mrd ",cdt by Ilf or~fOf or 'tOIpirt sAaU. 
"bjt<! I. tAiJ At!. bo fi,,1 OIl' IW'IIIf .. tA, ".,riu ~ rAt 
ogrtaWlL .. 

Gndiport submitted Ihnihert wu &n e.'c1urioo I~I bttaUSt the rmles 

h,d 'g",d i, ";Img. in~. "'''''I' of I"", i, IUD< 1996. th!1~. UNCITm 

Arbt:ruion R\I;CI be tdopud is tt" rults lovmin& the Il'bittttitrl, and Iud !hereby 

'JTtI!d l'nat the l'flrd sbDtlld be find aM binW& beuuJ' An 11.2 of the 

~'I>1tnAi. Arl>il!ttion Rul" dtlll'I,;th til< form .. d .lrttl of the .. >111_. 

"I. 7l" .... ,d II.n be ""dt i • ...t1iJtf .M ,/WI bo [m.1 4.d 
! j/ldjlll ... "" ","j<l. 11 .. p4tfitJ ,",molt " '''"I .... IIJ 
.... .J >itA"l d.I". " 

(Gtadipore also rubmintd thll Wtt t.lU II!. udus\oD IEftmltl1t bctlUSC !he eot:in 

Act h&J betu rqrcted, leptlUDl 1M rubminioll CDDOdmd In Iht JRCtdin, partioa 

oltll< .. "' ...... T1:t lo&i:al diffi<'lJly 01 ad,m,ltht Atr mtiltlyW ,,1y;,1 011 I. 

·lI· 

• 
Ptv~'ioiu "" .. a d .. " '"","""loe,d ,01 be aplored: fOl the IUI"" I \11" 

aivrn- !hm wu D~ the entin t'tjtttioa..) 

There IPpun [0 be l!nle. tviwCI it the tasts I.! '.0 tht effeci or L~~ p..,.jtS ' 

Ipment SFeWzIr ohhetquivalent 10' 4Q of the Ac", 1 orthe Al)inoon ACI 

1979 (lIX), MU!bll lOd Boyd. rgmmcrri&! AmitntiM.lod ~ 1U1I"1 (II ill) th!1 

Ibm is "room/o, Wlrt4illry4S 10 ~~ar we'ly 'hI Act (o"ltmplQIIJ ~' IW)' of 4It 

uc/IIJion Of'tUltlll-, The wthon ldvtn lotl'.e tquivalnt to, ~.) as possi'tIJ 

iodiWiol thlJ .I....w 0""" of. nahl of .~~ il iu.IItcli .. , bill I 'OtUidtt tIl<y 

_<tIy fin<! thillllttOll~"'~I" tho i!W\d th!1 th. ,ub", ... is intentW 10 

tflSlUt \hat only, vdid u e1UJlofllftcemml 'Mllluffice. 

In Arab African fncryy COrp lAd Y ot:cpmdllklm J\cdq1,nd BY (198))2 

II R .19 the partin Ipttd that their IIbitntion shou\d bt "ocrordill,ICC Rloifu ", 

""id. 14 ohilt ICC RIIItII"0';dtd. 

"I. 1!, OIbi~aI ... rd Iiall bofi"l. I. Bylllimitti., tA , tDl]IW" 
I. "~"'lo, by ~. IIIIm.oti"oI ClIo."". of CorrtIM.n .. tA, 
partiu rMJI t. Jt,mnl to. ~O\'r VIIdmcbll to tdn)' all' 1M 
,,,,b~,1lWOId M,I'1I1 ,.fay "d 10 14 .... j",d Ilf. rllit " 
a" /w'II,/appta! I""" Gllld w,j",,,. ya/ jily bo .,.J •.• 

It wu htld tJo.at~ . ""a hld .. tmd iD1a III ",I"ioo .".em .. 1 within I ) of Ill. 

.... bi .. tion At~ 1979 (lIX). l ' Uln J lIid (ot lll)· 

"Sterian J{IJ of ,At 1919 Ad Jcu lot ft4lli1t llu (M1I 

dOftOltShfiM oj GIl ''''1/1&" 10 ueJuJ, IItI ri,At of 'pptJ. TnIl 
it if. IMt "'m".Il IAt Cmtrt WQJ confol 10 I14~W:i1l 1£1 

IIIptrWOry jwriJiiCfJ'ofl oWr arhllTatDff Gild IAfi, ~. 'il 
·14 · 

• 
tAd' UP'" of pvblit policy Iw IIITW fM''' lV~ '0 IAt Ilud fo, 
ftMlity. 1. I'iJ "'p«I';, nrM.,/" 1" .1 OCOllllt'j m'711 taid 
10 Aal't brrll mt'114lt1l by C'O;'MIm(cl o:ptditllry. Sill" JNblic 
potte)' Au N1W clt~ttJ iu #011". 1 su lID rttUDII to C'OII timit U) 

aJDpl 411 trpproDd ID tAt CXlMr'IIaioll of odliJ~tt CfTt'lft tllU 
~i~ " jiM well Mw bttll OPJ"OpriDIt bf/Olt il bJ tlOIIt JO In 
IIrJ jkJ"",,,,,, :k I'MOSt 'GIl 0rrt rr.ltll : ill 'Mritillt ._. 'I>IJ.i(~ 
t:dvJ.tJ IAt hi'" of t.ppl!JI' is apr 10 apply 10 DII tttlllSiCr. 

agrtrmtlll iJcorpolatt4 by 't/'Tt"'t. 

Milt trtai/illt.5V A14t: Htrb(r: ', i ic.1wJ'l abell' 'I""UII, ', 1(1.1\ 
qvi't II1Idlt 10 holi tAm if partiu 'fTft thaI tht)llMvld bt 
IItl11l ,d tD ~G\lI! woMd Ihlir rilM ID OIly fo ,." of apptQI IAl)I haw 
1101 IAmb, Jor.t 10. 11 ab, l WrtJ to mt I~al rAI UcllmOIS (Ut 

'!IIVof rwry ri,1u '/ appul.;;, • ..., ""foUy It udllllcl '" 
Dllb' QcAitWl IADr 'uri, IN, "Ai,...,J if in a 'MIJ .,.I!id [r 

Aa11llolliDIIJ wirn tAt 1919 Act and ai/owl/or rholt pDltinJOI 
l!Iotftrr ill .... McA Jht ri,ht 0/ app.a/ (C/Illot bt athl4td .. 

This cietilion wu lct~ptbl u tornct by l~t Court or Appeal in M.acinc 

Contrlc!o[linc y Shel! Pctrolrym D:ytloptD(!1[ Co Q(Nji fii1l1.d (19S4) 1 LI R n. 

Gr.d ipor~ So!id thltthe dttisicn supported its Illbmissio:l btClIISC both the ICC Rul:J 

and th! ~C'ITRAL M itntion RuIn stated thu Lie award lbo\lld be final (in L"'e 

" SO of til. UNCmw. Arl>il!tno. Rules .<!di,! tlllI il .hould b. bin&n!i ",d \01" 

til< ICC RIll .. "d Ot. tmcmAL Arl>i .. tion RIll .. pro';dtd ~11 til< p"'tI 

undt:!'tOok 10 tiny cut d'Ic award ""!hOJt delly. Ho"'n~r.lhe dtcisiCll was t1:wdfd 

nol on the ultemtnl JJ !D finllil)' or the undeTUki., S LO wry th: . ,,'ud out but oa the 

deuned "1ivrrofthe partie1' ri,l! to l!'Iy rarm of Ifpt:al. The Wlivef is 1101 to be 

rou!ld in Iht illo'CTTRAL Mitntioo Rule$. ADI did lot submit thrt the ndllSioli 

Igreement, ifll'.m wu Ote, (ruld not be b)' iQalrpOTltlO%l by nfermu or Art 32.2 of 

.)S. 
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WOJ rIO udlll r~ oprl1flUil t1IZUtd brJelll/lu u" ~ClmtM 
'Jr} • .n,iJratiOll." 

It would udcN.btedl~ be .,.he 10 me an ndll.Sim apemen: by JP«iftc 

nf""" ,"!he n,h! o( ,ppuI "d", 31(1) or!h, Ad aodfor" "pii,,'on ror 

.... dtwm.wtioe of. qu.estio! oilaw und!t s 39(1){a). Ii on its ~pet (On.ltl'llr:llon, lrId 

r:.ad wilb permiuible 1'!f1ld to the cirtunutlDm in .... hic.h hWH made,lhe 

19re:mmt iJ one which eKCilldes the ri,ftl of IFPCaI 01 the .ppliWion, I doubt dal;1 

is necCSiarythltlh: I~mt identify !he n:levanl provisious mlmlU. lam not 

sure lhll Yeldhtm J Slid thll it is lIeCtuary, Met the terms of 1lI txdulio:l 

IgJcement ma.y dcmo!Utn~ ldvesioll to 1he riYn of appeal (or In IJ1?tit3tion) and 

etprudy ndudt it ifl any SlJffieient l&nlttre. But in my opWoa 'sretmttlt tmt LD 

,. ud ,"'11 be 601I .. d bindiolllld .. &dltd II!de!1lkin, '" any "" th, •• lId 

without dellY {Ytofuth i. the most wbich w be fO'md in the lpemnll in rtl.tioa to 

the UNOTll\L ArlliOlIM>n Rulu} is iDSUfficicnl form .",eeocnl tihich UCludtl 

the righl or Ippe:l1 under J 31(2) ill rdariO':\ i> the .ward. In t«.Ofdatltc \lith I lona 

hislor)" rderente 10 an ' ... lId a.s final and bindinl letvu it subjee1lO chllleD,!1 

P''9'riy avail,bl, '". dim,,6e<! p"t). S"'on 11 orlb, "'" "", ...... !ha. 

position, tonsistmtly wil~ ii, men repe ti tion lhal lhe awW is dnt1lJ1d b\ndi~1 can 

nol l'llllt UI etdurioa Ipmmt 

llllhe cirtumnances or the presrnl C1U.lhm il no SlII&mioa on !he nidcnu 

1/1,. !he p.vti" had in mind. """'!hey.J!Wl thallhe UNCmAL M il!1lio. Rules 

. )t . 

• 
,hould lovm!he IIOintioo, Iho qu"'''' III 5aalil)' .rtht.1IIn\ and 1/1, ,ffect or 

An 31.3.1" ,I"" i~ ,K", by way or " ",,;oe or. nzb' or ,ppuI undn tht ~", 

rot rw~ns Rudy ~Vl'll, objtCTively ~erm.izltd dlry wen: concerned ",i ll!. othtr 

mancn, TI:e lfJttmeul U 10 .oopnon of the L'NCITRAl. Arbitl'lrior: Rul(s, tnc! of 

An 32.3 il.Self, ralis lbon of boo.straling III illirnriOIl to extluce the nght of a,peal 

. , ';1,11, under tht At! wording'o >!!i,h, \y th, atbintiOll d,UIe. th"" .. ld be 

!he reCernl to arbihtion. 

Forum '00 cnnYtp!cDI' 

Gndipore IUbmitl!d tIa.lh!. CoUll is ·d..,~" "'1P"OP,;'''J'rvIJI " 

coruiilu t~ t issues r.:iud CtlWttJl 'hI parrill". No doubt it had ill miDd the "ciwly 

inoppfopriatt /orwn" tUI (QJ1Jidrted Iud e~llir.ed ill the judpntl'll or Deue J in 

Omojc SIlD lint Special SbilJlinr Colne Y Eey (1981) 165 CLR 197 II ~47·2'a IIId 

adopt:d by all membertofthe be[lt~ it\Ymh \' MIniMa DQIlIMiDlfrt t .4(1990) 

111 CLR 538. 

Th. "IU ..... ;" "'ll"" orth.",,,,,",i ... "",01 to 10 .. (olio ... TI, 

District COIll1 \ViS ltill stiud ofthc dislNte \f~un Ani Uld (indipore, bUllJlC 

Jud,. Chin had no. dispoted orlb. p!OCeWnl' but had pllte<! them on tho IUIP"" 

dockel 111< ,~dence ,how,d tblt Iud" au, cnquilcd, ud wu Wanoed. "to tho 

plOIftU of tht lIbitntion &m time 10 time. 1Jnd~, 207 or~ Fedml MilnuOO 

.~" (US) 'Ppticanoo coold be ""de '" tho Dil'ricl Court ror .. orclu "",fumiDl \be 

. ... 

• 
.wu~ ud 1\, Distri~ Ccun w obliged '" ooofim> m. ,.'Itd uoJei, iI rOUlld on, or 

th, _ell rl> Itfuul or der,m! or ""'pUo"" or eUllItett""rth< ,."" 

sped5ed m Ihe Coc\'tUtion. nm '10'15 tl.m:(cre t::I .... ai l l~ l~ regime, Indeed 1 

n:,i.lle lmdy in plL!(, for tiliDlllP \he lwud ud ghinr eff:(IIO 1.;( r ,wd tnd 

L~~ nghts and oblipticos oft,l,e partie1 flov,uC thenfrom, II nuld be "miGIIJ~ 

QM ullj:Jif/y hwdtfUDmt. prrjll1li:iaJ (JrJIlIM,il!g ", or veutious in tht sense of 

• productive of CI micnu and wnjlUrifit~ b',tltl!lr and h"CJlmtM" {see ~ 

~1Ini!d ra Flmu !Jill, PlY I td u SU.S) for this Coun til itltrt'me by tnteru!niug tl',c 

ippliutioQ for leave to a~1l, because Gndipore ... ouId be exposed to hti illi'OIt o:l 

two frollts. The tlw in.appropria\meJl ohhil Counts . forum wu all the Jrlore so, 

il \1,'31 nid. when the dlrpules primuily eoneerned eV~ts "'hicb took plm in Ute 

Uni led SLales of Amfrl,l, cd ,"'bco Ote or1ht: claims Oll which Qr,dipore had 

slimeded in the ubitrrrion ttlltd !ot Ihe Ipplitlcion of 1111 Coo.necriCUI UniConn 

T rad: SemIS Act {''lhe Connecticul A.cr) iL\ Ulcuil\g its eompenmion and other 

relitf. 

I hive some diftieulry il1 ,eeinl th!.t. forum r,o:\ eonveaims question arisu , I 

.n, Gradipore rdied olllhe decisioll ofTamberliQ} ic Hi·Fen Ptylld J guWenr 

Maritime Clttim Ins (\996) 11 FCRI12 tlISS, lI);n& that the presml cast wal an 

I fonion we., but thaI WIS t Ny of proc.etditgo; in {eVOUf of 1 Lolldcn L1'\timoll 

and wu DOthin, to do with lent to IPilei! in 111 ubitntion ordered by I c.rurt "ill: 0 

wiU assume}, residual interest m!be puxwlings in wll~ ~ lIbillited dispvttS 

·41· 
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wm lint .mbodicd By iOl(pticttiOll (or lu" "IJ'P'~ IJ)I.tW to i.",k. 111 

eatitlemcllio lpprtllCh lhis eowt pvrn to il by the Ac~ Ihen is no question of u 

&hematin (ON!! in which it lilly do the wne,llI.d the pur,lOse of Gndipon'i 

Orpo!ibCII is 10 jY.tcbde ADI from cballenglal the 1,,11:1 iar mor oila,,", n il 

COJrt h.u • jurisdittiou oct I\"lil&ble clst,,'ht'lt,. jurisdittiou t~ whitt. (if t un 

COllect in wbu 1 han slld thus fu) tht puriu l!Yttd 11m! ar\litntion wO\ll~ oe 

subjw. h may 'Je thought that inlppropriai(OCJI DC this Coun &.I a forum for l;:.se 

proceedings is a non·iuue· it is the only lonan and, ift w.: m~e cxptaind,lhe 

agreed (orum. 

In any "en_ I do no< Iliiol< it hos 1I<<tI.h"", thai tN. Court i., d.trly 

Inlpprvpri.ate forum 10 thai it should decline ~ CII.~ me .ppliCltiOIl for Iu\'c 10 

lppc:al. W'h.en llbitttnon of til claims 'ottwe~n ADll.lId Gndipore YOU OTdmd lJ'Id 

Ihe lirigllioo or AD!', claims .pinsl Ceolcrmcm wu suyed it WlS mon thai the 

Ift·i"'ti", wodd II< held in Sydney (IC' oil o(th, diNi'oorioDlj!tCm<tlt). It MIIlI 

hl¥e bun recognised that one or mort of the putiet 10 the amitrttion michi seek to 

in",e~, 'lIp<!V;,ory juri.dietion o( this Cout1, II1d 1 do not t\in!. it 'III II< lIid thai 

Ihe Dillri~ Co,," Irpt (or i"C\~ to the "duli .. 0(!hi1 Col1!1, evll)1hi'l which 

mill t (0110 .. " Qow from Iht ~~. Dil1!i~ e.m mlde· Pi>cinl thl Dil1ri<t 

COlIn Plocttdiol' <II the '''I''U' docket ' ·&1,111 bve nottd, 111 od!!iinimb" 

procedure. ADI's enriUemtI\l to invoke !he flIpeMsory jurisdiction of this Coot, II 

il hos don< in "WI I .. " to oppeaL il DOl mll<hed by any equi'~'n! ",titl_t to 

-n· 

• 
Ipply 10 \be Dillrid COIll1 to b" mor o(l,w .. the part o(dia "binlor idtnJified 

wl colTWd, "" do ~, I"U!ib 00 whiclt til< Ditlri" Cllll1mi!h1 d"line to 

confirm the I'Ivud aD aD applicatioa mldt to it by Gnd~ tXtt:nd 10 lllo .. illi ADi 

to rtl~e the mtll'O of law whic~ it suks to ni~t ill i\11~?!itlriot to INs Cour~ In r 

lui sense, thmfore, ADIlJu INS Cmrt to exef'ein I juriSdittiOD whieh can nOI be 

tlerc!sed by the Dittritl Calf\, heinl' jurildiC'liOD which is lYtill~l e to it ~Iuse of 

~e Itr,,",,'1 o(~. pllli .. >trnhy the u'oilll;on wu held I, ~.w South W,) ... 

Gradipore o:rillilot be twice vexed: it may be '<tIed in th:, COWl when it waull! not 

be v~lcd It III if lhis Com 1im to decline to mlc!Ui!l ADl', .ppliution, 00IIhU 

UJ\dtr~U !hal the il5Ue of forum noD conveniml mlY 1\01 uise It lIt. 11m eert1inIy 

nOi ptr>Jlded thlt 'lUy O(thl" proce<di./. (beina the .. y in whi,h this Court 

would decline to mtttUin Ihe 'pplie!tion (or leave 10 Ippeal on fOl1.lJ11l1on 

conveniens ~(.II.m.ds) is ntCtmry (0 pt'e\'enllhis Coun's procen bein& used to hring 

ell"'t injultice, that heiol tho ",dul);'1 hosi. o( ''''1 o( protcedinl' on (orut! '" 

cOfIvenittll JTCunds (ICe CSR. Ltd y Cjpt Inruranc! Aunn1 jtt td (1997) 71 A1JR 

1143" 1165). Nor 1m 1 p",",led that thil eOJrt i., tlluly inlppropsil" (orum (or 

Ih~e proceedi=gs. 

Gradipore also nlitd OIl Qrcm,.nq,y "muroto Jot v The AM BcsnMjs of 

~ 919 F S"l'll901 (1996). The propet bw o(~. CO"". bctw.m CIwmaIloy 

lIld EgypI w Egyptiu 1191'. The cona-tci included !II. ubitntion clause pro'oidil!t 

fot iibitntioo in Cairo. CtltODulloy invoked the ubitJ1.jon elBuse ~d lA .wlld was 

·~l· 

• 
iwlc ii its fa,,,,,. ClnmaIlor apptied 10 the U~t<d S.". Dil1ri. Coun (or 

<nfort",,,,,,(tb: ,m £n~1 IJ'pcaJed to t!tt ESl~i .. Court o( AppullCcbttl 

nc!!i6cation of the 1Ward. ud tul lificuioD was ordmd. The Distic: CO\C1 held thll 

II .... 'ould oOllflhtlm e nforct!h~ award, beause Ullce:- lll:1Cd Stales tall' i! wu 

obliled 10 do so unlm me oflle pounds for leNnI or deCem! or tttocnttlOtl Of 

CufOrteTntnl ofth: 'lI-ltd specified iD!he CODva\aon WIS nude out, tNtlhe 

Egyptian c)\IJ1 DuUified!he aYr'ltd: gave a d!strttion to refuse to enforce the .lwud, 

bUI the discretion should DOl he ewti(ed beCilne the !wud was ~Ot opro 10 

challmlt Ullder Uoiud 511ft! law ud the Uuit.ed SUI!! public pelky in (avow or 

fir.all11d bindU'l1 lIbitrUion of eom.merci11 dispulU \l. l5 !O 'IrOn& \h&1\he ~tciJion of 

II. EmrilJl",",.hould oot be ""o","'~ 

Gndiport used IhU decilion ror the p!'D'pOsitio:t !hal "will" tAm iJ G 

potfil lid l eonjlfcl (n QuilioJU, this J~ou /d attract Iht / 01"\1111 convenitllJ pOinJ ". So far 

U it permined m! tft,{O[tmlnt of a forritl\ av.vd !!t uide ill iu eaunlr'! of 00&\1\, 

Ommol!pv AcmmYien Ine y The Atlb RewbHe pfFmt is not frte from 

(ontroveny, II hu been welcomed, but his beefl CTir.cised in prineiple IlId (or iu 

twoniac and dmn"btd IS 'anD11IaID UJ '" /J IlLU!1btr Dlmpleu" (Schww., "A 

COM"""""~: H~m.""" .• I' .. h;coj,, · (1997) 141 ill Arb III " 

Ill ; '" th' 1111 diltllUiOli in SlI1Iplintr. "E'fortem,,' ofllvllifiN Foni,.Alli .. 1 

A.C/o/;" (1991) 14 lin! Arl> (41). It ".'" thlt ,,,ther juri.~ctiOllIlPUl &om . 

Belgium (the H.ilmInm d«iiion) an rrporud 10 hzve riven tfl'ctt \.0 IlIlWard 
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"",uJl.d u!he ItA! . 1Il< Wiua • ..,1I\d whelher«h" """" ia ... Uni". S[lttl 

Will (otlo" 1he:JeldorOmmanoyAcrpsMYitQ 'C'yThc "Db Rqmhlic g(EntJI 

rtmliru 1C be ttUl, The polental tCllfiict in dtcisiCCl is by co melns lSllIl!d, bv: iD 

an)' t reD! 1 do no: think !he possibility lillllle Dinria CO\U1 \lim r;ot :-::co,ruu I 

dccislOl of 1his Cour: t) crw leave;o IppW oaktslhiJ Coul\, Of (~:nbu\t1lo 

makin! thil Court, a e1w1y ~optillC: (0Ntn (ot the applita~OG (or Invc to 

I P~ t a1. 

Tjml [or .ppnuHpa lor lun tp Ipp<aI 

Gl'ldipore'1 wrintn rubruiulODs includtd!he su'omiuion Uw ADlw&l OIl! of 

lim~ for ilS lj1p1icuion (or leave 10 Ipptll otMt L\an ill relitiolllO GnCp.:n'1 {him 

for hruch of tQ!rul t\othinl "IS uid ordus ill the mllubminioM, ltd tlw poiN 

may hl\'t been ablJldoced in UlY (\lent, 1 do not 1Nai it should be ".ttpttd. 

By PI 7lA r 1(j).1 rlI. ~m. c..n R,ler ADI hid" ."",one< Ihm 

procudin&1 ",itruo lWenry·ttg!\t daY' oed-.t "mattrial 'me" Of fl'ithlD tucll u;ttndU 

,im< u!h. C01lll mly fil. By PI nA 11(I)('o)rlI .... .,;11 da~ il ".1. d". Oft wAle!. 

"oriel o/tAt tNotJ,J iI giWIl by IJa t drhItTQ'o,~ to ADt. ADl commmcld these 

proctcdioll on 11 December 1997. GI1diport toalradtd thll the mlltritl dale is 

21 A,,,,,, 1991, ",b,,;m.1 tl1Il "ha, I wi .. uIIed II>t ulJitn..,'I''''''' luliJIl 

10teNm conc1wionl WlSlD aft'Vd. WSW iDttrim award IS to~'hic:hADJ hid., 

Ipply lor k", 'OIppu1. ADI did DOI'PI'Iy 10< an n",';011 o(time. 

-.5 -

• 
n. IW.., p!blisbed co 21 A,I"" 1997 _io, 4 ..... '" ",ri,ltd 

./~.,;" A",,/". After "'liD, hi! .... luIiou 1h .. "iVt\crrtCOtded . 

"/ ,OU/ rivt 1M paIfits rim. 10 couidtt ~y ',",eN ",d "dw • • • 
01 tA, form o{ lI)I.lltJt rward. nm 1~(1'I1I lit 4Q JjffiCtJlrx -..i1A 
tltt daills ·,,,,lncn GIl 10 lit Jillfllmti. .tJ 10 IAt QlMr cfIJim, I wfJI 
htar ",bMLuio!! ,bowl wild! ~r4 1 JMllfJ ItO ..... !lell Old '0'" 
Ih, 4I'birrcti()11AouU C'GllrillVL • 

nu. ... nrh<r lIli,..d ro< ,<Ie .. d 6tt ,,( • .,,1:. ia!ltt finl IC .... " i.1hc 1""'1' 

just sci out to . "/ltd award"rJ&gtSttd thlllhm ... u u.wzrd on 2t AIIgtU119n, 

bc,lbe ' .... d II\d ihi.h"I"", in 6tt p.''l' IUII"ud tllI1!he loud by which 

some tlliml would be dismissed I!Id othtt cWru disposed of ... ·u 10 be made in the 

~fllrc _ 1'4,11 rtt\lm U) .... ·hat IlIt abi1n.lor said in the body ofhh rwOlU, which 

/te!!\J "m. 10 tItrow Iipl" . ·hol rlI. u.ill1lDr ~l<Id'~ 

Whcn illronninC Jud,e Die of tlIc slilul of Ihe arliiD'aliaa Mr fUidt descr;be~ 

wha: had occUTted u an 1nter1m. .... ·lld on liability, but Mr JlCobs u id Ihll tht 

,"inlcr would '1.rmal1;, hil/,II';'" A..,d •• drIII./.at AIWIIII u up,,,,41, /h. 

wui cDmmllldn,IONe)l.".btr 199'''. 

What I hive .. lied Ih,intorim '~ln!p1I\tished .. 20N"",,\er 1997 ... in I 

documen, en,tled ",\ill!" /'ltrim A"", (/)". 10 Il10, doc""""Jh, .."inter SI;d 

thJt on 18 Au(lUt 1997 b bad "mltd flY amllUioll.l on IlDbili'Y (II ,All dl'hirwioll 

,,4,.b/ish,4"J1 IH1" .. '''''IU iJ a dcau.tm 1"t1t4 b./triJII AIWIIII", 1I\d. 

"/11 011 rAt cilMUrollctll "frain' from ",aalll em)' 10mA! tfWOrJ 
wA" I ptlb/ilW "JI....n be""", / ",uiI/mJ ~" U _II be 

· N · 

• 
""" "41i,, I.\t mall" ,j 1M "",,4 ".ril/ could 4.4/ .ill ,/I 
,.."'" of Ii<bility, I..w.r 1M /rtv" /tI"",,, .. ,, .. "Iy .!, 
fWJIio' 'I ",I.Ql " Ii,! .howld It f'Cl' led ID Grod~," .M 
,,,,/IoN of "Ill· " 

""rule (ontilluing to reitt \0 tM. doe\Jmd\1 JI'Ib1ishtd 0:12& AUJ'l" \99~ U In i:t1l.rim 

.wu4. the Ilbitrttor etded me documtDl ?"hlilhtd o:110 ,,"o,-cl7lbfr I ~9i • 

"l1!TWVAW4!D 

I .II(!'N malt lb. foll~AIiIt, {ontla/l11/trim awarJ. wltltA Ul/,r.m 
fWCI'4 """'rporQIIJ r~ t .u:r.ri~ OIId H GJOIII irt the docWlltlll 
~t1IeJ J8 .4 11f'Ut JP91 CDld t:tllltd Iflltrl,., A'dtd GIld IAt IItGttriDu 

orrl nOSr1"1 abow L. 'nu d~, 11t CPMV1lU ill p'rIJlrapA I 

Iv:w bUll 'ftd fHt....etlt tAt parlin 

I d,ltmiftt order dimt Juto" OM 6wfJd dI foilolYS ... . ~ 

b "" opin:cn,IIu..p "Imi.!10 ih, dOC\ll!l'" VJ\IiI\,d OIl 21 A'lUII 

199~ LJ In interim IWvd the ubi!l'1tOf did lIot iDtc:1d I.). L"Id di~ not, rr.aic an award 

II !hn lime. Al1l"'an1 mart ftnllly rnolvt il router" ftmc! for ubitlllion, U~ ir 

(as.n itl~rim lWIld) only put of ",'hat hu bto rtfmcd \0 Irhitntion (~ 

Cgndominiums tnc (1995) I QdR 406 .1.23-6). 11 is to ~t disriuJUishtd frm l 

plotedurll rulin2 or puhliu.tioa or rusON ror the PlltiU' iDfOrTIIlri OIl or (.l)I'M'IetI1 

{see ror eump)e Ibm ValleYS Wile' Comm:ncr Y Bienic" Pnm (1990) S2 BLR 

41: tt.B.uan Condominillm, 1",; PM'" CptljTU~tjn, Pty I 16 Y Health 

AdmipiruDan CQQmDPP oeNew Smub WaIn (Rolre I, 24 A'II&'Jst 19,., 

U!'ol'tJlOI"Cd)). Cluifitltioa of the nthu mili"-d IndiC.riOM UlUa- me1\boued. wi WI 

&,llI:i.ucrdid DOl in~.d ro, .. d did IlOl, IinoIly !tI,I" any m.1ln ,,1,nu1 (or 

lroitl'lticn OD 2. A"CUSI 1997, is Ippartnt &om the bo~ of the ubitnlOf 's reasou. 
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Alone point. ~beu duliDl Mill the ~lfiOi. !hat I puUC\llIl&rfJtnCtlI"·U not 

OpeD on the plc&dinp, the ubitntoc said, 'WOwtYff, rids award jJ Lnlttim My 

ct3llcillJiOl"J Gft plTlVirioncr,wi dat the puti:ulu tIIL'ttt c.ould be wen up IJlin. 

Tne mlntt concrtncd Gl1dipcre's btuch of c:otl.1J\tt chim. u to ~bld'l llu. 

arbitruor' , toCc:tu&ioo. wu aprt"ly tell.llli.Vt, bllt the ubitntor lo Iu,rugc ,hows 

t.hu in &!cn"bm& hls tQ!OM U in intl:rim 11ioW be meut thallU, tonthl..t1O!\1 "'elt 

provisiCX\d L1d did nOI thc:n "-salyc the maws tM\iOeied by mill an award. 

With l\1I undemandinr, .. la, th, lIti\rl1Or th .. IIi; kft for th, low mwn,lh, 

' 'M ud ... ,btlcby ~t fulUly dtlenninednliltt..on: rdemd for minto!!. TN, he did by 

'f' dOtum,,, publi>hed '" 20 N.vtTllber 1991, ,1,1IIy ",riol (a1b<i' """",,,1iv,ly) 

Itil Ute taJlier 40cument WU lot hil aWlrd. The mlterill dI.!t ''1$ 20 ~o\'e:nber 

1991, 100 llItsc prnceeding\ IIItre commmetd within tioe. 

Isho'lld add \hal, 1l00GUch no appli tAtiOll for III nlMlion of time wu made 

Ind e;tltnsion of time \Val rLot ia hS1.le, in Ihe circuzrutmet.t I have ncounled it is not 

my \0 set why III «tt:Mion ortime should nol hive bern granted if the mllmal dJte 

hId b<" 21 AUl\ll1l99J. 

I live to .ppul 

.lJllsoulhl l,ty, tolppeal iII"ildoo to., n lIid "",1hIu questions of 

I" . The 6nt .... todowith'112.fthedis1nDutionoP"1""'~ th"""nd.,,', 

.... 

• 
do"1m aiil\1S,.f CO\\Ii",tid ioI"","'~ ,,4 1b.1hi~ ... to do willi I",.sm.m 

. f dam>gtl. 

1 h1v~ set out s )8 of the AC\ from ~hkb 'ppclf ViI! wmL1I.liv~ ud 

llttmltlvt requiltJUe:rts for llflJlt Or!flve to I.f1pul. Iris well ullblish«i l~ 1)! 

should be ",!trued "d Ipplied in \he tijhl.f 11'~'I,ti" policy "" prom", ,M 

/illGlit} of arbirrQ/ ~rtb tWfI Qr Iht pritt of 4ttryillg a party iu lUUof tlltJrimleltllO 

tAt dtttrmiflllt;oA ofthl J{1pvtt by a cold1 (Jflt1'lll" lNuolj V Walker (CA, 26 May 

1994 L unrrportt~ per-Kirby P)i sec also PmmC01« Iovestmrnn pry, ttl Y Slltt of 

New SrnJ~ WIIC!(I99I) 26 NSWLRl011111d \h" .... ifth, requi""'''U of III 

lJe met the Court retlin, Ilmelli dilCmiOll1'O eranl or refu!e leave to appeal (let 

Nuolj V Wdhl~ Evell ifm-or oflav.- be ShOWl, the puties 10 an arbitnrlon rru.ybe 

left with the arl:Ii'altor'J aWJtd. For rm OtS which willlfIPW, ellhorl rion of all :he 

r=quirerr,cnls of I 31, and of the &cucul discretion, i. DOl cec.uu.r)' in order 10 

ddmnint ADl 's application. 

(.) OIDv 12 oUbe dlrtrfhttgD 'UUmfD! 

By,{ 1('0) .rlht dil'ibltioolpt"""'1 i, WIS I. comm ..... 01\ I lIsy kft 

bllOk in th' doi:\I\Il"" "and "aU co .. j, .. [or a ptri" o[Ej" ,,,, (II) montlot 

tlt t/laft" "111m JOOIII1" ttrmiMtu in occordanct with tloWt J J Ittr,or'. The 

arl>itnID, found 1il.1 the comm"'lllItnl dill WIS 211 .. , 19911D~ IS I hav, olItady 

uid, thll the dillnDution opt<m<D'co,tin"dWluI16 M",h 199;. 

· 49· 

• 
ClIU5e 12 oflbe dinribution qretmeu! "1.S l!l .tlo·'omfttitiOD clust by 

~hi'h, mludillr ,enaiJ\ id<Dri5,d produtu, Ani Wl/,,,,,,k . 

..... rMr il "'-'ill 1101 lUitJzollr /hI prC"II) 1lS callJl!lIt ill ""i/iftl of 
GraJiPD" bt COIICtm,J Ot IJIltfWtd t ltA" dirt(fly Of illt"w!y 
til t.lt mallVpCfIlrT, pf(J':J~riC". inlporr!: .,OIf. l td, Of cdll'Tllfflllur 

oj 4111 roods in tAt urr:cory whi('~ tJfl lih Ot rl1flilor to Of ""~, lcA 
drAe, GI01l1 Of ill o:JlljlUu:tiol'l willi JOlr. ~ OIM, ptOdwCf perjonr"; or 

Ott dtliptd 10 polo,," tAt l aml Of 0 Jimifl11' folic-nOli to or ""Aiclt 
/rugh, OUtlrwUl compeff or ir.rrrfrrt l";lh the salt of Gr.)' "f Iltl 
,afd prod" •. " 

The !errilOry '''is llle whole of !he world.. 'Tnt lllid f'OCUCU " Wert lupo.i CSllnd 

any modified or impTond vCBioQS th~o( 

One ofGrWpo!t'. clJinu in the Irbitntio:'l v.u thaI Anf had bruched d 12 

in tertlin resp:cU I IJId thl arbitrator (Olind !};3: i! WH in bruch Qf (112 in so:ne of 

lho5e respects. They induded the rIWlufactute Ill~ !tl ~ of one of AD!'s 0 .... 11 

pr04ucls for. pmod from M,y 1991. The arllirn!or ltld that on the prcptr 

(OnSTNClion of !he dinributioo 19rum~t the undenakinz DOl 10 compete extended 

hcYOf,d 16 Mllth 1993 Wltii ,ue.h time lS ADI no IO:lget marketed Gndipore'l 

p"d,," pun:has,d m Gndil"'tt prior to 16 M",h 1991. 

Ani ,on~ tha' the ubitnlO! ,",d in law ~ hil d",,".unri., or~, 

d""lion . fthn md,nWng in <ill. "ttli,d" I :I(I)('DXi) .flb, A~, IUbmiltiJ\l 

thaI thm WlS. manifest mor OnlW on the (let of the l \\'ald. If thm wu a 

manifeSI anIrofl.w on die (ICe orltlt' IWard. J did nOI undmu.nd Gndipcn to 

di,!,," 111" th, drtmnloari ••• r\he qulSlioo .f ls'rcould !Ub$\!nti~ly I[",th, 
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rilbu ofoh. panics 10 !be lIbilTl; .. . grtemenl G!1dipoR nblllitUd thllany mOl 

WU flOC ofltw and that !.be mar: if oflt .... ..,1.$ not m..L1ifnl mI the flee o!the Iward: 

illiso laid thlllnvc to JPJ:CJ! should ~e rtfused m the a~iJe of thf:' geQtn! 

discretion. 

The arbintor', relSODJt! iD the dOCW!'lcI' published 011. 21 August 199" wu 

u follows. Not all the pro\'\sicm of Ib.e c!inn'burioo . pttme!ll ecued to OPCflt( 

when il Clnu to U\ ~ Ott 16 Much 199) . Somt tlrttuly conti..1ued to opertte, (or 

example cll ( .. ",:y of ,onlilltn;al informltiOD and ""In of """ri~l) Illd ,116 

Ingh' of fi~, "fu .. 1 for anolh" ~nribu .. nhip). Othtn oflllrir Dlrut. ,onru.ued 10 

opc"", for "'''pl. cl9{Q and ()) (indemnity .gain~ lh.'rd party claims) &od ,1 16. 

Clant l(b) wu ill tnlth a pfovi,io ll U to the time during wmeh Gndipore would 

continue 10 luppty ordm, Mt, provision U \0 the time 11 which all rights md 

obli r11 ions under the distributicn "flCtm!'llf 9o'ould co:ne 10 III end. Addres:s io& 

clI2, henid -

"S~ppolt AD! had placId GI'I order 0/1 Ilsf JtCOlfd Ja" day of tht 
agTf.P!ltnt. If GrtUliporl could MIIlIP,Oly Ihe proullIl'ltil D/t~r 

'" WI day of'!' agTtIl'''' cculd it a.cIltt." ru;>p~' 1,.1111 
nof. :nlltS 'ht rtal rut is Illt dlJf~ of lalt oni". ObIiliJlfQ/IJ to 
rvpply aftrr INn Jalt mVlt COllMIlt. Catdd Gradiport Jtd~~ to 
IIIPp/y ud 1111 mer 1/IIIm fJ 'lWrt ~id J(JT by ,lit IIUI day? 
AtGin, I fAint IlCll 1'1Ir paymml proYifi.oru IllIUI cOlln·ltvr. WAar. 
t~t'" dOlJ Ollt! do MIn el 11? C/ClJr /1 is about 'CompuirM 
ACrMliU ', 11Ial jJ Ju htodittr. I" pDl1 tht claws, ~Jen 10 CICU 
wAldi 'fifield OI/unfile COff1pt1~ or illrtrftrt w h 1M ltd, of an, 0/ 
Ii, laid prod" ,·. 7!1" .l1li inchdt • "',,"" 10 ,oi. of 1M 
proJvds by ADI. 71" ,Ia..J, l''''hW ADI from st/li'l tit. 
co.pn;'8 prod,," wII;/, U IIIIs G"dipot' prodIIrtt. 

·n· 

• 
If SUlN' to 1IIt IMl clI1 111IUf qply 10 ..(1)1, IlJ a manu oj 
colUtnicli,,", OJ lOll, OJ' ADI if ItUitrr Gradp,rt prodwm. A 
CDmpttiIIW '" oj ADloW foils wilhi. cl/l. IIII i/, il CO";"" 
" flll Grodipory producb. will It comp<nli" oj~, p"",lind 
to whicll~t cl~ is oirtCltd. Cotldutl afttT tAOI tim, ~;lJ lIeltH. 
HoYo''''''''',I do 1I0t tAlA} IMtlht clavJt wiU COJ!tUlvt to apply 'l: ftu 
AlJI "aNd fO IIIl GroJiport producu. OM rhotlglt if rrr,ir. td 
JOlllt Iroa. 11Iif 'rr'JuJJ rw tAt clawt a ~1IJf11j CliO/l 'l4h:'ch 
fJ ltllJed to thr rime when ADI 11121 compttinr with Gradlports 
proJucu ocqui"d by it ,,"der IlIt DiJtribWII Agrttmfnl, .. 

The arbitrator receiyed, t\a1bcr submiuioM before publiClt10n of tne interim 

, ' .,.lld. ADI relied 011 the d~iOlls at vlriOtlS levels ill Hm¢tAl Prpduttlll~ y 

l;n;"4 SUI" SIlIii,,1 C"O'lNion (1911) 1 NSWLR 766 (McLtlland n; (1911) 1 

NSWLR Il7 (CA); (1994) m ClR 41 (Hq, bu, ill !he interim m/d!h, ubi .. "" 

Slid Ihll he tonside~d that die pin pllyed by !he IlIti.competirior. provisior. lfttr 

tmnination of the distnbl!tion Igrtmltnl in. tnll we "'LJ really ~Ol addm.sed, Uld 

!hll in any event the liill-ifiC4nee of tnt onllCtm rllm: found in tonvenatiollS did nO! 

prtwide I relilble (Uide to the constrUctio!l or (112 in !.he v.rrirttr, dirtribution 

IjTtrnltnl He t1Jen nid · 

"I baw r i\ltll ccnfvl consideratioA 10 wht!h~r I d01l111 tltpGTf fro'" 
. my tarlier IlrrlIUlw CO/l(!wiOll, /1 AIU bm I'Jh1fl ilttd tharlht 
P-''f'O'' oj lit do'lt .'" !avl It" 10 prot", ,0/" by 
Gradipon 10 ADI Qlftl Ihal Olfel tht pol'" Wi1I rta,dt4 lhat dam 
~ollid 1101 ht fonlttr loltS, 11l1'7ttly at tAt limt of rtf1lllnatioll. ilia! 
INtpoJt M IOftftl was 7lrl'Ydlll This I\lbmilJialt il Ultfdtd til 
MiShl Ho'Wn'f1, larrs prOflCliOI j, ftOI 'he trwe Jllbjed matter of 
Mt douse. Thai IIIhjrcl1flDn,r U comprdritJn . .luI! as AD! tx",Id 
no' ""p'" wiI! Grotiport p',dwas U Itod "",!""d fro. 
GriJaiport, priOr to tmrJjn4liOll, it Ittml to mt ,hal Iht cllMt 
p""ltnltd II from ·romptli'l ,.;", G",dipoN prod"," it lot 
p.uduutd fra". Gradiport. after lUmination, Sl.cia coll.JtrlldiOIt 
of tI /l ",lis II " 'ppbi"l II> ·,A, ,,;1 proJv<_ . " prod"" 

·51 · 

• 
~d by ADI1l1I4tr 1M diltrihwtio. '1""'''1. r" I!' ,bow 
rIU""'. for dtt tflJUfU J AIM earl~r gfvftt. a1ld In co""omJry 
with rAt wIl.olt Gfl~t Jutribtttion 4f"tmt 'Il11llJ IItIU '" mt /0 ht 
Ihl p., COIUI'MtiOl'l c( Ihr QfTM'\tftJ 11Iu CG/UTnltnon 60tJ 
1I0t rtvwirt Ally il1lP'ication of QIr)' /lou, /.UI Jimply Jrprndr llpon 
giv(lI, Ib wtlrdr of dt, 'WttJll tll l /;' , mtonillt. ill all thr 
cjrcwrut4llCtI. Ih y IIIILII bfar, .. 

ADI su,mitted lbat OCI the ptoptt construction of !lie. dlnributiofllgr-ument 

!he IIndertakirl.J iD cl l2 cwed 10 opm!c II the latest O~ 16 MlIth 1991. Either it 

wU ul1lirnited or it wud ll:beu the distribl!tloQ lrrter.mcame 10 IJI tnd, there 

b.in! nolbing "P"S.ly Dt by "'''SIll' impu,,;,. Ii,;"g i' som. inl:ttn~J1' 

Qul1Mn. tfit wu unlimited it wu anumwouahle noUnt oftnde, $0 il erased 

when:b: ditttibutiou 19rcemmt (Lone ttl UI eM. M.y otr.et duruion wu t ot 

ftuonablt in \he inlm'!lI of both pa.rtiel, IJId thenCol = ClO r.DI h.lvc bten inrmdtd 

b~!he parties (r&rrinl to BO!!)1bon y The Cgmmono·wtb (I948) 75 CLA 58911 

62'·5) Ind wu 1\ odds y,it!l HOSJ)j\a! PmdlltLs J td y 1 lpiwi StI'CI Swpqi 

~. 

Gndipcn Nbminod. that the arbiC'ltor's condusion wu "l1'bJtanriiJlly faa 

driYl" ". and that any mor did not give rise to I q~tioil of law: it rtferre.d to ~ 

Pi)' l Id Y Ad!!O eo_eriOD, Ptvl td (19S9) 8 ACLR 1lllld S'lte OrNe)! South 

WI)" Y Co.Vl iCoo'tnlktignsl Pty I.td {Rolfe J, 4 JI.I:Y 1994, UMtpOrte.d; see on 

oppe.1 CA, 4 Au81lll1995, 1lIlItJlOl1ed}. I ha" ro,. dmbl. diflicully in seeing &\, 

e;ror, iflhertbeou, u alherlhu VI mQ( ofhw, l:lalllt aroitntDl .m,ed" his 
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col1clusicia U I W. O!CoU1ruttiOD ofllle diJtl'lDutiOD lpmlQt hdots nol mu<h ".poin'" til< volidity of til< lIbi ..... ', ",,,,huiOtl. lit Nllglj y W'~cr .w" or II>< W."",a", 10<1 Gndipote ro&d<. ",!<Till co,tn;,ti .... the 

IlltttT, beetuS! 140 00\ lhiak UI) mOT ofll'11' .... ll l wnifest mot ofiaw on !he. {m Kirby P iaid su;tinaly, 1ti1b rtfan~ 10 United Suus wes 011 mwfeuly erroneou5 dcve1~t of ns produtlS. 

of!he UNdo It is IImmmry 10 10 to tilt &tnenl disrnnoc. or cleilly wrm, 6..DdillJS of (act, "llt u jJtt1tU ojrr.·o polliblt viM ro",rrodieu 

'mfJlli/(.Jt em r', .. Some of the infOtlD1ton W1S pto\i!!:e 10 ADI so till! it could dul. IS 

In Pmnxnldc loymen" Ply Ltd Y SQ!!C oCNCTt' SQIIlh Wiles S~,dl~ lA, d i ~aibU1or, "ilh C'IIrtOlrltl' compili.tlts, subility problm,s, ISIId ~CUlalOry problems. 

with wh01!l Mahooeyu/ Mugh" lJA relrnn:ly '1"01, .. "d (lIlll) thll I hIVe d"crih,d the ul>ittwr', ,,,,,,IIi.,, b hi, ""Iurion u 10 tht duna.. The ubit:11Ot hlid tha, LIi, infumu!i,,1ud I"" Jl!O,wd;, confid,,,,, 10 ti., 

"mtI~iftI'" der.ole:1lUI Iht mar nrust ~ ~ tCtDllhing e-iidtm or obvi.J:J.s of the underttkin, in ell'. t V,,,,I&kee.IO the d.eciriOUI in HOlpj111 PTQchXI$! id y Ilth01Jgh ADI WaJ free to use it fer the above p~e~, tb rn w&.l: mill1!e of 

fUMr Uw! l!(ll!ble. His Honocr leeeple.d Ibaladve!1vi&J UJJn!ent milhl be linj1cd Stalu S1ftPc.a't'.rnwn;oD,but lruptmlly agree with the ubitr1lor IJut tonnle!ltial infonnuion ~h!n ADI used it for:he dlITcIC'ttt fUl'Jloie of mk:illilc 

Ippropriu:, 'out said (11226) Ihll it wu neussuy!.bn there be "po'r,ifrfvl 'WON /0' Ihey do not providt: sitnifiClll\ !IIida:nc:e: 'in my opWcn, they Dcilhr:r dittltc liar reproduce Gradipore' l p:cdl:ct:Ii. The application for leJve 10 lppul wu Mt 

COnIi'triltg 011 0 p"liminary bans, 'Wilhallf ony prol,ft,e4lloouri~1 arrumcnt t~ct materially I'lllay the proper tolUtNttioa of c\ 12. ThLl oilier constructiocs rnty be (ommed w11ft this, bill ",illl whalIDe ubilrUOf called "Wt11tia1asptW of tht 

I~m is 01'1 Ihelotr o/l~e awJrd CVI erraro/lav .. ", This approacb 10 the mn,QlAg trld ugulbl: dou nOI demolUlnte _(est nror onaw. In my opi.'lion other formula /01 DlIOYlU parwial p,04;tt. 5TFrr, whic ~ aJptclS hapFtfltd also 10 Dr c 

err~el of s 3J VflS informed by the dcli'oente lelitlltiv, intention of eonfinine (urial constructions orltlc dirtn'bUtiGD '~tnt may MV! been alJUlble, 'out the part ofL~po' TtJt ". 

imel"t'cnrion in arbilTlrioN urlier mentioned. a.ad it rollo,,"5 (l!!d hal beat held) thlt construction or dill! which the arbitrltoT ani\'ed wu reasonably optQ 10 him and 

if In arbitr1lor's CO!l.$truction of. contntl is ttUOOlbly Clp(D, \1 CUI nol be Slid thai (to USe the WOlds of Debe lie 1) lhete ~u ml.lth to paiDl to !.he validit}' of hi, Dr Exner began to devdop a further ;etgCl.l,1he formula fOf ""ruth wu 'Itt')' 

his errOT is evident or obviOlis or thlt Ihue Itt powerful rUfOUS ror tolUideriDl dUI CO~C1 Ui; On. If that wu.o mar of law, Il\d then may not hlve beea, it wu not I similuto the L~Ttll rorm~11 but wim ont ofw ingreditnusubstiwd. h CLlI! 

he Yo'U in en-or, So ill rc Tiki Yillar· In ternational lid (1994) 2 Qd R 674 it Wli uld manifest erroT, and in coofOJmirywilh llIe !c,hbrive illltDtioD the parties tbould be to b~ 'mo",'11 U STm. In April 1992 Dr Exner tp~ellorne wetK.s It ADI'. 

thai an acbill'ttot v.ho toa5U'\.1W til in,trument in a "'Iy eNt"" fairly arpahle did left lu the Witntor's Ikterminsti01. hbollloriu in Connecticut., ~ms wroch time he 'Nolted on S'TFlT. W'btD lw: 

not make I muMe.rt mot ofll'1r' wi\hin 1he tncanina or, is(S)(bXO oftht Ado It!d iD returned to Australia hlleft "'lin ADIlhe STFrr formula ed his \Vooon, ptpers. He 

! !irbtoD CpoMP" fly Ltd ... Squtb Austn1iU SlijWpmlltion ftpIdlnycsn;ml (b) MImi nfcnftdcnftal mronn'H9D betan 10 work Nil t!rDe for Gndiport U I meltth d.reC{Or. When ADllet &bou1 

l!lm(11 Novonbtr 1994, 1WtpOI1t4) D,bel~ 1 !lid iftht ~ .dopted I, UrkslyiJll Oradiport',4tv<I'pmen,.fLupo-Tm wu th, I:J>owl,d!, and dmlopin, its OW'D rt.Igm~ it Ibn' on the idonmoon i:'J the snrr formul& and '#r'U 

u. arl>i .. "" wu rw."h~.,.. tilt 'PI'tiun' for I"v, IO.P!'Ii .,11 penlly fli' "'1""se.fDrThomu~. Dr mer "~ltd in .. III '1'''11".1 with ~tt thrnby u,iSled ill thll d.""",,,1. On~polt', ,LUnU in,ludtd !hi, ADI hid . 

hi, Honour I've .rf,,, .. that ' JlIlI1lIch with th, ,deled ob,,,,,.riOD tblt th<n wu under which Gndipore "",Id npI~t \h, bfo"",'" h, pn>vided and heum, the .TOIIgly mid< '" .fGt.~pott'l ",afiiku',: Wattuti" and hod miapproprillol 

. ~. os,· ·56· 
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i. ow",,,,, ".tnry 11> 1M C""O<ti"" Aol, inter IliI ~ rtlltion '" di, Sml 

ioform.'OII. 1be1lbi1nJDr upheld !he cWm ",!hiJ mpcd. be~ 1.1" ",;"" ,f 
tolfi~tial icl'armatioa and t.S to mluppropriatiou of tnlttetnu. (Allun illlh~St: 

",,,.m,,,, lia\»il)' for miM' ,f eon6d!.tia) inform.ti" lJld Iiol>>>il)' for 

ainppropriatio. oftrtde St\.~ts wm tl'tlted by ADI (Nt Dol by Gndiport) 1$ 

st.»ldi:lC or (diia& 1OgClher, and 10 f rtf" only to misuse of c.onfi.dentiaJ irJomutcn: 

the liability for ruuppropnltiou of trtdt tenelf I'ttWUS in connettion with Ihe 

,Ile,:d rnOT crull' to do ... itb ImSSTllelit of da1Illin.) ADI tolllrnded lbal the 

ubi lTllOf errtd ill I,,,, in upholdin& !lit clJim m rtlltiOll. to the. mIT itfonnatiOfl.. 

ADI "Ii,d in Ih< IItrnWi" on I lI(IJ(bXi) ,fib, A~, submittin,"'" """ 

wu I nunir~1 mor OfllW 00 the Cltt of the .wtrd.. and on s lp'(S)('oXii\, submittinl 

thlllhtre was stroll, evidentc tIIl1 the lrbiC"l!« nude &II error ofllw and thlt the 

dmmllntiOD oftht questitm may add, or II'IIY be likely \0 .d~ Nbstlntilny to the 

tc:tlinry of cotrll'lC'l'cial law. If ooe of thne provisions m ,,"h~td, Illilll did 1\01 

undO'1l!nd Ondipcnt to dilpute lhallhe dttermiuboo of!he question on,w could 

subsLlnri&lly dred the rights of tht panies to the arbitnbou Igrtement. Oradipor; 

a,lin S\lbmitte<llh&t any ttfOt' \/,u not of I&W", it ,lid !hat if then w an UfO( of\tIlf 

il 'ioU not I maniftSI urol', lDd Ihtl its tMoluricn \vu tIOllikely to arld lubrtlntiaDy to 

the tmtinty of commereiallaw; and i1 u.id thlt illll:lY m l1llun to Ippt4l mould 

b. ~fustd in !he ",~i" ,{!he 101m! discmioll. 

·n · 

• • 
The If'bitrlwr Slid· API .. blllil!ed;h" 11< lI'oilnl4r..m in h. bcclUll \h, STIlT irJ,nrution 

"77rt usues ~lan·rsl to STFlT sttm to m, to be imponallr. Tht:' ffutolfidnlrill intoneltiOD of Dr wer. Dot orOndip..."t't . It described the eTTCr 1J 

r'ItJ)I IIDw btu fforhiltt Wltoward. JO faT 41 tAt cOftfidtllnaJ 
"",(ImaM" cia;". U eon.ctnttcl. about 'ht original condllCf of ADI erroneowly rivm~ It' <indirclc t.pts b tel,n0l110 : J ~fd-"1It1a.1 informlnon aOllts 
wilh ruptct to STilT. I lay MU!inr. jor tfot momtll!. ahow rAt . 
eomptfIJotioll clalUt if'. th, durrthuM" agrwr.tnl. Grcdiporl may ov.y; coC!fid~l\tial infoJrtlUtiO"l, lfl tr'lOrDOI in d~t:tmiciC!t whose ,,·u 1M: con fid:ntl,l 
havt haJ M cI4im to any fOltjidtltfial inJom.oJiofl in Ihi STFrr 
proposal Q.f 111(:11. Mil U!tlUgh part oj it WCl'I Vt')' cjolt to Lllpo- iniomul'ion bul in &lvilil 10 A 1 mntdy fot miroe 'ly B ofC'1 conndeuial 
Tw. ADlmay Itavt bun fru .e: Ittk to prMlrt rhatltcllllo!oiY 
from Dr Emu wUh a lIirw (0 drvtfoping STFIT in tht fon.trt . informltiOU. Gudipon ala C'Jbrnitud thlt the ubitnlcr's conc:.lusioll Wts ~fGcl 
HowtVtr, .htl"t COli b, M clouh: rhOlllltimatt.fy I~at IJ "", tht lUI 

il mad. of tilt mIT fomuual. lr IUtd lhtm It) tUsla If 10 drvtfop d,!Y'..1, '., (lying tN~ it .dtd on tit appiicuiofi orSn~r offK110wtll 
irs OK7I DRWT tWo 11Iat iJ tht It'p i: cOllld 110/ take. lA, 
inf0177lorion Aod betn importld to Jt /0 assist it to dl.."bp a SrFlT ul1bIishtd ~riodptu oflav.~ tt aho Nbmin.td, petnapl with tome force, tNl if the 
ttsl. nol 10 cI • ...",op a DRVYT test. 

enot of law wu u ducn1le:d by ADI it \IIl.S 10 buic 1f.!1 there wu re&lly 110 ceuinry 
Tht a,.,..,m,1I1 tnt21 J~t propoud STFIT IW alltl dlt DR VYT tut 4J 

d,vt.fop,d by Dr £.mtr art dffffTl1U dotJ 1'101 avaU ADI, Nor dou in cOr.\1l\:rcill II", to which Rs;,1 utiOD of tbe trTtlr would Idd, but dllt SlJbmiuioa 
ir tMntr WhtlAv ADI d,libtft2r,ty 10lllht UI P1'OC1l1t in/ormatiorl 
relan·", to th, propored SfF" tu:h7!01,gy to rtprodvct rAt tamed with il thanhnnoreould properly bdound loJ be l mUlifcsl e:rol. However. 
DRWT tUl Ot w~l:htr thor WOJ II dtcflill1t it ntbuqvtlldy modt. 
MIa' AD! could no' do, \0\11110", ltIilllJinl th, confltknrial fOI the rwoTU which follow I ~o not thlnk.llIY m f ofl~w hu bem shown, ml!ufeH 
ill/ormatio ll o/Gradiport. waf 10 SLIt tJriJ i"/ormariotl Oil Ill, barts 
,;'Ql (I hltw or Mp':ft.d fAa t il wc.s an tlJtnlio/ per: of rhe or ot~er-...·i~c . and il is unnect15UY to consider the funhu irlmeu:ie' of s )@(S)(b); il 
DRm' Jill itself. I do 1I0l ~aw 10 lu vllduiy COflctmld whttnrr 
tAtrt. is lYidlll~r that ADl brew t~ot tnt unnct of STFlT (aport Illho UllQeetuuy to 10 10 Il'.e gencrU diSQttiOl1, 
from tAt abJtnct 01 dilule RlUs,!/ Yip" venom) WOJ Iltt saml a.r 
Lupo· Tw, ol:;'ollgA 1 Acwt 110 doubt llial tht tvidlllu d~s Ih o'141 
thiS, btcawt ADl, by irs conduct, dt11lollJrrattd ,hal it WQJ awOrf 

of Ih il fact. and 10ugAt to mob ltSe oj it ADl's 5u~miuion d:pn.dtd upoalllm being ElO tl'levmt confidential 

ADI was li.."n tht STFIT /omuk. 01 port of apro"oJai to dtvtlop il\fonnation ofGndipon· the Ulllfi6entil' infOlTOJbcn wu III Dr Exner's" In the 
ST'FIT as a cotrllf1lTciai prodwel. ThaI may haY! be,lS JltfJIisfihlt. 
Hown'tT, olle, tht lormw/a waf llJtd, as I have /owtd, 10 cusirt firsl plflgrapb in the utrac1 f:-om the IWIW let oUI ,hove the mitrator obltIVtd that 
ADI ill dtvtlopillg a DRYYT tttl i' Sltms 10 me ,hat rhut war Q 

misllSt ollht in[onnan·o" which. lor lM1 purport, bllongt.d ro Grsdipo~ mly Javt!udno tlaim to t,y confidentill infomutiOD in the srm 
Gradiport. orcowrst, a mJicaf tllpttl o/the rtltwllt ill/ormatio", 
wal r~al STFn was \ltry cJrut to Lupo-TtJI. nat fact was tllt propoul U NCh. Il1lM ,~d I1Id third plItJf1phs, ho,.·ever, he refmed 10 
u/n"mott pitet 0/ colljitltrltl4l lIlJorman·o/t. It was ronjidtll'itll 
IT'/ormatioll abo.,r Lui»' Ttlt whit:Jt Iul000l'cI 10 Gradiport. no. confidential iafOTm.ltioa of Gndiport. It ~m' IlIallht ubitntor ta1lsidcrtd lUI che 
confidtlltlal illJ01'PltDtioll abow STFn: " 

t"t tClI\fideutitl iDfonnatioa wu 11« the STF1T iDfomatioD itself, but mfomll~ ,bcgt 
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Lupo-lm .lith """ 10 ADI tIIroug!> Dr Etter allIS." 111101 by ADI '" dndop i. 

''''' pMltu. !'on is .vident from the <QllCIudin,ICDttnt. io the thUd P"'",p~ 

U>d from <ht prt<~, te""CtS id<!lti~;'g ... t I .... put ,f the COIIfid"".1 

:Norm.tOll or Grldiport Ul! iD!or.mrion fhel smr wu very close to lupo-l ts:. 

O!l1v lfbitrator', nD&gs of rltl, tbm was coDfidtn~al in!ormlrioD of Gradlpore 

mlrmd by ADI (on<! • tndt """ 'fGndipott I1II1itt the eo,,"'<UI Ati). !'o. 

tonfideotial iufOlTDlllO'll. foun~ 10 be eon.fideDtial iDrOl'tn!tiOll ofOndipore msy hive 

betl! more ccnfuJed thUl ADl's submissiol1 seemed to wume, 10d the amilntor may 

or may not han bem tome! io his ideutifietuOQ oflhe. co!Lfid=lial infonnltiOO and 

his conclusion thll it was ccmfidtntial infonnatiOD ofGradipore. but if be \l{1$ 

i"OIT'~ his 'IIW WlS not thu iar which ADI eontm4ol,,~ bemr ,,,en' ally 

["ru.l, WlS DO' .. ""', 'f I •• ..;thin .l!(S)(b)(i). 

(el Atuum,n! qfd.tURN 

Gtidipon rur:eeeded in iu claim (Of minppropriltiOlI oftnde ICQ'eU tzxStt 

the COMtttiC\lI Act In I 1 S·S I o(tb: COrlllectian Act "rroJ, ncrtl"', defined, ltld 

Ih~n "misappropriation" il defined in teMlI mvohi.D1 impl'Opn discloulrt or 

tcqtlisitioa of. tnde searl, No provisiofl rptcifiully prolCODtS miJippropriatioo or 

",,,es. duly.ot to minpptopril~. S.ctioo 35.\l,,,, .tnisbt /ol.jlllldi" !tli,f 

li'inst lCtu~ or thrutrned miSlWoprUb11ll. Secti",Il-5J til .. provides • 

"Sfc JJ.ll D .... ' .. "",Itiw I ... .," I .. wiJjld .. I JHlJdfIl 
Mb",'lprilli ... (0) Lo IIddftfD. /0 fit;' II .. ., ir.jvrw:IM rtUt/. 
• ",mpl'Uta1ll m'l' ""''Itt' i .... pI for I'" """" I", cavsrd by 
miJappropriariot. A etJ~plQ~Qllr also Mq rl(OWr lor lAt lUIjuJl 

.... 

• 
wiCMleJII raweti lry JllMppropriafioll rMJ is 11« twn iltt~ 
accmmt" c""P"IfIII d4tMps for ..... 1 lett, 

~) I,. 1ZlI)I don 6roll,hl pvtlll,nr " :wbmticn (0) of rAil 
Itcrioll, if tA, C41U1' fiw wilful 4114 moliciolll ndJDP?OpriOlio., 
lAr C'OIU1 Tr.iJ11lW0l'i ;nznitivr@1tlo,rJillallo11lOlDltIlOlruttdI1l1 
twiN M," trwtmJ m=r Il/IIUr SVbsrcTioll (0.) dnd 011')· tJw~rd 
"asoftobl, atTorn", 't/tIS to IAr pr!YoUulf pGny . .. 

Rtcove/)'ordwli~ anened in .c,crdan" wi1hs lS·s) it Pllentially 

diffettnl from, ud gIuttr tbm. rtt()Vtry of daml,n lSSCSSro limply by rn.q llirin, 

inlO the I,u suffered by Gndipott or the Profillailled by!Jl1 by the 

minppropriatiol. The libimleX' 9IU ubd lO rule (&5 the issue was inned by or 

(or ~j,,) upon Vn<tt ... q'es'''' nf !tlie(..;tII ""'" to \he CottJ",o" Act IIttt tn 

be detennined ill Iccordanee v.ilb the law of CoMtt'til:UI or in Iccordance \tim the 

ltw ,(N •• SOU1h Walt< H. ruled idlY,., o(Ib!l.w orCo"ecticul ADI 

submined that h. trnd ~ Il~ in" do~l, ~Iyinl in the ,I"",.ri" on subpuu (i) 

and (ii) ,fa l ~l)(b). ff lh", WII an rnor,fI.w, 'IUn I dihot ",dmtand 

Gudiport to dirpute thai the detmuinuioD orthe quutiOIl 0(11" eould subatlntially 

.rr"t the rilhb oflht parties to the ubi .. ,on .,!U1t",!. Ondipon liain I11bmintd 

thlt 111)' mor W&S DOC cfbw; it said thaI ifthm wu III marofll'" it ".., Dot I 

miL'lifut mor, and:hlt ill rtSolutioD \US liO! likely to add ,ubsu.otilily 10 the 

wUin~ of commercialllw; led it Slid !hit in 1111 t\'tnlltlfe 10 tppeilihoul4 be 

..fu,ed ill lb. ,,~cis. oflhe JCOmI di",,~ ... 

·'1 , 

• 
Ai Ipp<ll1 .,"" tI\I IWud, ADI submilltd Id,,,!he ubi1l11O' thlt the 

lSunmenl or dm,aln, evm dama~ far mgcmall of the COQJIc:cticul Act, wu 

to be ill aeccrdantc with the ilw O(\'f'" 5cuth Wales as the law or:he fONm, Uld 

relied upon the decisiou of lle Hii~ COU" in SlCVtn$ \' Hod (199~) 116 CLR 4: l. 

The arbitrator 5tH • 

"/ dl) 1101 arm 'Nili! AD!'llUbmiJlioll,for 0 nrunbtr ofreQI011S • 

I. 11tf conup' of lA, /OM'll ~as vtry linlr role to play ill 
i1tltrttJtioncl arbitrariofll , Th il mll!t pt111i(warfy ht fO w~rn an 
arbitration iJ baud 0'" all arbirraliGn dow, at '!Vide (lJ is IAr 
prUtllt dollS, in wAid 4t nlJmbtr of dainu IIflaer us mtltu 
low Mpptn lD /011 fo, dtrrnnilWicm in lUI arbitration iii Nrw 
S!11llh Walts . 

1. Altholl,A IAe proptr I~ 0/ tAt contract iJ tAt /""", of Nrw Soulh 
fro/u, by trp1UJ provfJitllI in tAt o,birnnfDn agntt1lfllt. W 
tA, stot of IAt arbirran'olt it New S01Ilh WAlts. rAt formtr d~ 
nOI alltellhl taw applicabll to claims ollb/Jr, alrholl,/t "Iaud 
10, t~l contract t21Id it COlt hardOo be aJJlUrltd that tnl partiu 
",d in mind a claim 11lldtr COllflUriC'Jt t(ohlll law wltttl 'At)' 
providrd :hot tht rtot 0/ tnr orbitrQrion should bt New SC7IllIt 
W,[ ... 

1. SIMa' }/ H,ad Jrall 'II1lh a parriculor stGIVIl Ifllic'" WCI 
dirtdlil Jimply I'D Iltt QIIUJmtll1 0/ JGm4gt1 ill Ion ~rn tAr 
Imdtrlyilll I1IrutOlltiw law was flit cOlftl7lGn 1a'N wM!:h WQJ 

llJliform thrOlllltolit AIlS/rolio, Whtrt a C01Ut of action iJ 
crutrJ the nmtdy pNMJrd cannol bl SrpGrattd /rom IAt 
C4Wt oj a(lion, Alr1lollllt til, [aUft of actio" crtald by th, Art 
/tal ib puo/lrIs III Ntw So-Jlh Wain tAty arr not idtlltiCJJl. 17Ir 
rOWt of action illl1lo,ollo1l In NtW SOIlIA Waitt If rannot bt 
appropriate Ihol procrdurtr {or IhI OIltllmtlll of tlDl'llogu ill a 
plQtt .. hm tAt ctnlJr 0/ tJr.1iOfl iJ liJI,b,o~ bt JvbJtiMtd {Of' 
Ihr lIIuAoJ prurribttl by tAr Ac' tthidt crroltJ: .ht rmllt 0/ 
!!dioll 

4. l1til ir par~larly to wilh tA, COllll lCticllt Act Which JOII IIDt 

aprwly idvltify (mutt 0/ actio" wMch ort l,po'~tr from !Itt 
rtmtdiU which il con/tn. 
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I. if'" ""lUll" .f daM,., it ." ,.hnoalfl'r blII proc.m.I 
~ .. IIw III!JJIod "tMJr wt#IfIt/II " • ,..,..,. for ... " 
orlli_ .m" ill .cronW.c ... £I ~. !IIIC11W R.Il, of 
Arbiwtioc. For tit tWOU !4.\tnftI iI'I w ,bow propoJitioAS 
I IAN d02t til, Ollly UAJib/, IIItW 0/ 4JIUll1Itllt 0/ &At 
JamD,u 1I pvnw4Itt ~ tAt Ad iatV- I lIt(I.lJ G~ WI 
ocJ..tn,;St if 'MNid h. t:r:l1thtfly 4ifficv1r 102 difft,,.r.G~t 
bcMt1l tAlHt 4Ip«U of tAt Act .,-flld '!tot,' IlIbltGIIlIW Gr.d 

tMn .,mIcA \l.Wrt _01. 

II/onuwt tAo! I~t nmeJiu avdiWtl WIIdtr tAt Acl aM IAt 
!""'tj,bri.. .f C'IJ' _pm..... ...m lie Act will I< 
dtftmtf1ltd ill a'mrdallc~ wftA '(,L .. 

If !here .U L' """ ofl.w, II finlo&hl cia<miD .... oflht question .h,~" 

c!a!flSCts art 10 be wessed in mol'liuce with the Cn"tiNl A~ cr in SJmt olhtt 

relMU m.y be likely to aM Nbstanti,lIy to !he crnaibty of eornmmiall l\\': Ifle 

printi;;le involved, Uld its elucidation irI considerin, the POlition of IN: COl'I'JC(acvl 

AC1. may be ofimpolt!nce in DWIJ conmerclal Q'W.~ons . ram U1lamt tJ yt( 

umnolvcd difficulties in s lI(S)(bXii)oftht Act, in its lltutt(Z ~.tr'OI:, nidence 

and I>I:h(fwil~ (lte Prgmmadc Jnycumcntt pry I hi y Sill' 9Q~cw Squlh WI!" til 

126-7). but ' l lin it is DOt Dt:tlllry lO 10 infO die mlnuciea oflhe provisioD. While 1 

WOOIld ",.r" 10 PUI!he mille! i. my 0'"' .,oroll lIlM """ Jdopl.U!he Ilbilnl« 

Slid. U my opinlon there was DO mar of II '11', maNftR or «hnwist, iame: 

Irbitf1tot"s COKlusio1. Alai:! iJ: i1 \ouWllt)' 10 ,0 to thr: &mml dilttetioo. 

B,f"" m. ADI.!'io "lied 00 Srcv ... y Hod. OndIpcn suhmillllll!llllht 

sbon answtJ'1I"IS that rbtn is DO In: (ori in III intem&timallfbintion.so talk 01 

.Il· 

• 
IA'I)i>JIU k .. . flk f_ ............ ;..d n ....... " id<r.Iifio! by IX fOl m. 

ubil!11O!""""""" Ibol .\,f .. 111 "'I"" 10 !he Coote<li"'l Art could b. 

/<It!1!\inod;, Itcordu<c .. 611< I.w of~ .. s .... 'lou" whi.b u .. 111 """" 

... y '" 6oubtod. 

ltI Stt'tCnl r HC.d!be p!ililitr ruffrnd. motor nhidt iljury ~ New Saudi 

Wd .. ood b!oII,1j JI'l'''~'I1;' Qu,,,,11lld. A K, .. So<lb Wdu ruM, ",,,,,1:<1 

the 1JIl<llD1. plaintiff coold recover fIX' Qcn-ctODomic lou tlIffatd 1l11UlI11 of . 

mOfOl . tcid<nl II wu bold by ... jon!), (8"""" DlW'lo~ Toob,y .. 1 M,Hu" JJ, 

Mil" CJ Old Deane "I G1ildtoc lJ dim"n,) Wlih. "1,,,,1 provilion of Ib, 

salUl, wu 00110 b, .ppli'd i. '''''"'1111. plli,till" dim.,,, ill Ih! ~<1IIII!1d 

pro::ttdiql, The majority fi:rn RImed to~.t distinction betwm subrtlnriYC Uld 

pr«edunllawl lppiied in detcrmirjnr whether by the Ilw oflhe plitt of the foTOII 

Ikc (ItU rive rise to a a";llilbitity o( em kind which the pl&it1titr teUl lO nfotU. 

The disblK:ti.oD is applied fot L~t m ond otltlt principles lOvemill& mfOltCMlI of 

li.biti!)' in "'P'd of . _I """"'1 ",uide Iht lrniIotY of Ill' fotum, """"'" 

from PMljps Y Em(111O) La 6 QB III nfonnuia!td iD McX,;n y R W yma 4 

Co (SAl Ply L~ (1991) 174 Cl.R I. n " oi11"",,(:h, ei.;J li,lUil)' lo l.""o! by 

II< "brian." hw. of Ill, pi", of !he _10IId is uWfe<Ud Iy I. """mJ 

Ia., : 50 it MsKIm 1t 8 W Milia &; Co 'SA' Pry 114 it \til held Ihat .11", Umitin, 

II< time ,i6!in olJich ~JI,ho1ld '" bm.ghl mlloe , .. ,. . f!he p .... f!he 

'''os. bullOI.,.hio, lb. '''''' of Idioo, WIJ p~ nn.r~ ... 

·M· 

• 
lUbmnlive, I!ld Ibt Ibo!, ...... ,ilillW>ili1)' .\lith ,,~d be eoIorwl ~ Iht f_. 

'!hIit H"'\IlI!heo lIid Ibt . rimilI: h<1ico wu & .. , bdw"" .1 ••• br.~ 

dmitd. remtdy~ ~or. puti~u~cJd or ~e ill!.etliimc~ ,. nI~f!1!live 

law) ADd . bw 'Ahith aft'tctt.d!he qu.anrifitatico or G':!lgC5 11 Tttpt(1 of Lit 

pJl!Icohrheol of !!wi- ('I""'dunl "w~ Th, "1,,,,1 JI"i .i" wu held 10 

.lTrnll< mUNlt of dim"" bu, ... !h. hads .flioli"!)' ill ~'P"I of whjth 

dunl&tS wahl be ... vJed. ~d "u dmtibd (.t " ~S ) IJ ~l irr.pJy., 10-" rtla/inf ro 

,At tf"/11J1li/koriOIl 0/ damoft! ". tl ,,'U therefor: a Plo:toortllaw orthe plue "'00t 

Iht _I 0CCIU1td, L,I ~d 001 opply in Ill, '""""'" of duul" b Ihe 

~'""hlll PIO .. <dinl', which ... 10"",,1 101,11 by 11, I.w of Qu"" loncL 

The cmtu.t or protttUl i.a • rorum i.a mpetl of I "TOJlt occutring in 

IftOI}.ef It,alj~d.iction i11eu Ip-puentm a we sucb LS 1J',t pRH'ut Wn in arue 

f1Kh IS SIc\'CQ$ y Hud. Ntw Saulll WlIes providrs I fO!'Jm bCtlVle the puTits 

'crud that die ubilnlO! should IiI in l"iew Soo.lt.; Walt!. cd t}o,e princlplu 

ttformu!aled in M~Klin \. R. W MjJln A Co (SAl fly lId do nol have tht S&lTIC 

sitni6untt u where I ptny unOtltnlly t !lel in one l:pl jurisdi;tion iD retpcd of I 

\IifOal OCc:un1D, ill lCotbu Itpl juritdie::ioo. It ,1.5 nol SllIlHttd before mt!hal 

cl190f1be dim"bution aptmtDl ndudedGndipolc &om t\limin& nlitfUlldertht 

CoMttticuI Act, and iflhm be • ...-ronr m l .. hic.b th~ lJbitt111)t ctn othcr&rist rin 

"Iilflhett is littl. poill ill deuyiollh< "Iitf on !h. iJWol 1bJ11h, will"" btppeOl 

to ' it m • plitt "Mit the rtlitr is DOI,y.i1ahle. New South Wiles I • .". does IlOl 
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• 
forbid nlief u eoeu.~ i:a!be CarmectQlt Ad, i1 u jwl thaI there il ftO equiyalml 

New Sout W~" "lid. l'ocs. COIIlidmliocs .. dell. m. .. ""';au ilIII Ihm is 

to lu rori iII In inttmatioul ubj1n1itm. ahhcN&h (01 tUSOftS, urlitr ~vtft 140 tJOl 

IhWc 1ht II~ 0(1b. (or .. <Ill bt .. ".Iy 1'" uide. I d",bllll6.1h< di,.",,,,, 

coasidtred in SlevCN y ijud sbould be held ro sovera \he ptHml situlr.On. 

Ho ..... ever. eYeD iflhe ~,til)O betwee~ $\INtultivt llwllJI'd ~oc!d.ural 

I .~s. UId its muifesUQOD ill tt distiaccan betwt!lll )alllOvauiDI ~.ulis of 

dsm.,u md a law l ovmiDa quntifitltion of dam1&es, be I.dapttd, in my opioioft 

anesrmmt of darnatu in aecordan:e ,.rUb the COMutitut At! is • maner or~t.llds of 

daml,,' "d", t\ .. qUJntifiutio> of dam'I". I> SI"'''' HAd Ole plaiotiff 

bCOUlhl procudinp to room Ihe tonI.mOO law ",m or Ichoo. in nttli&enet, I 

ClUIe of action IVIU,Me itt bolll Nt\!! StJU1h Wilu la4 Qutrusland.lnd liIe "Cit 

SOUl'll Waitt nt~ lnumtd!he tluse of utioa Uld tt.c buds or dun,su available 

, .. " .. dOl bllt limiud~. am"'" w~ •• h could b .... I\!ed in q .... (yi.II ..... 1 

dimll""'" ,[,bolt haM or dam.&,. Th,C"""ti<UI Act doe •• " "111m" 

tillS. o( .ction, or h.1ds oC IImJI" "dct. t.'" 0( Ictiot, and I,y do", ",I" for 

qlllnti~, me damlCtl. hcrtUtllt4use ofldi01l bySwiD,lhalln injlUlttiooOt 

dlnuges ofmtain ki.ds ueRctlvmble in ibtevClI o(ruisappropriation. The CI.\lU 

of ",ioo .. d tho _1'1 lit ~lt .... i", t>d the p1tl<!iption IS" di!>tlll in 

,,!1·51 is pllt .f1h<d.finiti", of I!!e """I, or " best for ADI .. ,,,,,,,,,,, u" 

heads or daJntan. Uit fftf'I Oily I Itlttme:al II 10 q.umifte&tiOft or dtzna,ts,l.Od 10 

·K· 

• 
_u ip>mI ill i, orbinliol, "" "OlId be D<II!iq left. Ibm '" " heads o( 

_I" iII~oII1~Sl ·md ISM .. "'II""d "U,Coit ltIp<CIIOV< 

C"""",on At! corJd.ct bt oId<rmiD,d" ."",danet oilh 1k,1t" o(New S",1h 

W&lu. lfme linizIl:tiOI be:ttrttD nlbswlliYe lJW1 &cd procedunllaws hlo be 

tpplitd II aIl, l do Ie! 1hink Ill·Sl illO be ,Ils.ified II "",'dlilll, UId i. my 

opioio.die Wvttot .... ""'" i> dcItsmilior dial Gndipon'1 di!>tl" fOf 

miSlpptOpriltiOt o!trUe Kmts lit to be detetminec.i pumanl10 the COnnetbCUI 

At!. 

IhuwII 

Thil c..n bas jwildicriOD 10 """ I.", 10 'I'P'~ p'I,m" 10 I II of the A'I 
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