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TIlE SUPREME COURT 
OF NEW SOU'lll WALES 
COMMERCIAL DIVISION 

50015/95 SHANGHAI FOREIGN TRADE CORPORATION v 
METALLURGICAL COMPANY PrY LTD 8< ORS 

JUDGMENT 

BAINTON J 

Diles of Hearing: 

Dale of Judgmenl: 

So~cilo~ for PI.inliff: 

Counsel for Firsl, Second, 
Fifth pefendanls: 

Solicilo~ for Firsl, Second, 
Fifth De(endanls: 

8, 26 June 1995 

6 Augusl 1996 

Hunl '" Hunl 

Mr M, Jacobs QC 

Freehill HolMgdale '" Page 

SHANGHAI 

SIGMA 

11IE SUPREME COURT 
OF NEW SOtml WALES 
COMMERCIAL DlVISION 

soolsm SHANGHAI FOREIGN TRADE CORPORATION 
METALLURGICAL COMPANY ?I'Y LTD'" ORS 

JUDGMENT 

BAINTON J 

v SIGMA 

By a summons dated 19 January 1995 Shanghai Foreign Tude Corporation as plaintiff 

claimed damages of SUS7S0,OOO together with intelest and costs against each of five 

defendants. Shlnghai Foreign Trlde Corponlion 15 commonly ,ertncd 10 as 'IIShIl1l1u­

and I wiU SO d~scribc it in this judgment. 

The filSI defend .. t is Sigma MeI.llufgi,,1 Co, Pty lJd, • comp .. y incorporated in New 

South W.les, I will simply ref" to it as ' Slgm.', The second. third. fourth and fifth 

defendants lIe individuals aU or them residing' in New Soulh Wales. The second 

defend .. t P .. g Kee Lt" the third defend .. t Chi Ju Ch .... d the fourth d,fend .. t Xi.o 

Wei Zhlng 1ft each said to be " ditcClor of Sigma. The fifth defendant, Robin Sang, is 

said 10 be -,n .genl, manager and In employee- of Sigm.. It is clear [rom materi.l to 

which ( wiU lafef refer Ihal Pa.ng Kee Lee, whom 1 will simply describe as Lee, is the 

prinCipal execulive ot Sigml, or ilt lust the executive of Sigma principaUy concerned 

wilh mailers presently in dispute between Sigma and Sh'11ltll. 

The pla.intiffs cllim is described in the summons 1$ one ror -damages arising oul of 

breach of conlna (Nos 93YN09O-ESIl09AU, 93YN09O-ESIl62AU and 93YN09O-
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ES1180AU)- undtr which Sigma was to ,uppJy qumlities o[ scrap iron said 10 hive been 

·pald for by the plaintiff". The plaintiff 11so claimed damages from each dcCcnd11l1 in 

",spect of aUeged breaches of s.52 of the Trode Practices Aa (Cth) andlor s42 of .he Fair 

Troding Aa 1987 (NSW). 

This summoos mikes the foUowing allegations In respect 01 the firSl and second of Ibe 

three contracts to which I have rdcned. 

'5. On Or ~bout 15 MoreA 199J, fht Pl4l1tnJ tJtltred inJa an alrttmtn' {'tht 
firsl Ggfttmtnl? wilA tilt Dt{lrulanl {Ot' the J1Ippfy of mired motor scrop 
/r"" by rh. Flrsr D</,,,,,"nt. 

6. 

Pqafcylqrs 

The SlIiJ 0lrttmtnl is wrlnt/f aNI cont41Cntd III II Wlltr"' iHlWttn tAt 
Pldlnri/f IJltd the FIrJt Dt/cndiJn' d4rcd IS MoreA 199J. 11Ie said COnlnlCt 
Is n"",btrtd 93YN09O-ESJJ09AU. 

On Of about 1 April 199J, cJst. PlaiAlflf tittered into an agrttmtfll ('rllt 
second al,ttmtttt7 tt.;th drt DtftnJ4nl Jor IJu supply 0/ wed roil scrap 
dlf4 ,,-rollinl Sled (namdy. sllcu pipe scrap 4,,4 H beam Icrap) by the 
Flln Dt/tnd,QnL 

'.qrticulq" 

The Jdid alrt.tmttlt is written "lId contained ill " collirocl btrwun tilt 
Pl4illliff a,,4 tJse FI/'st Dtlend4nl d41t.4 1 April 1993. The. said contra" is 
numbtrtd 93YN090-ESIl6JAU. 

a. II W4S a Itrm and condItion 01 t4ch 0{ lilt alTtOlltntJ re/erred 1o above 
thaI poymenl for Ute scrap mttdl W4f 112 bt madt by the Plainril/ ta Utt 
Fim D</.ndanr In Un.,d S/aru dal,.,s: {cf4"" (~)J. 

9. It W4S a {w1htr term "ltd coMirion oj lIIe tlpetments IMt Ute PlaIntiff WQ,J . 

10 opm till irrevocable una 0{ CrtdU willi list Bank of 0liIIa. Slrallgha~ 
In ftNOUr 0/ tlrt Fun DtJtnd4nt 20 d4ys prior to shipmtnt follOwing tilt 
De/entM"'" advice 41 ro tilt rime tlnd quantil)' of maftrl41 aptCled to bt 
ready lor JJtipmCII': {clawe (8)}. 

10. On or aboul 12 April 1991, IIrt First Dt/tnd4111 rQIo't Mlice of rJu quanrity 
and COSIo{ lAe ,oods on lire first sAlpmtltf, IIrt subject of tlte first and 
steaM G,rttmenl. 

&rtiry"'r.l 

Vi, nodct of shfpm'or W4S by faesimU, dartJ 12 April 1993 endru,d: 

II. 

/2. 

13. 

u. 

- Bill of IAdlnl numbered BRS 20 128 dared 7 April 1993; 
- Invoic, numbertd S/ 93108 dartJ 12 April 1993; 
- Pae.l:fng Lisr numbered SPL 93108 dared 12 AprU 1993; 
- Bill of lAding numbtred BRS 20 129 dared 9 Ap,,11993; 
- Invoice numbered SI 93109 d4wl 12 April 1993; Qnd 
- pQe.l:fng Lisr """,bertd SPL 93106 dared 12 April 1993. 

The goods bdng shipped from Jap<Jn wcrt noted as: 

Goods QIUUfti/y 1'0r1 0/ Cost 0/ 
Loodi., Goods 

Motor scraps 500 MT Tokyo USSIIO,OOO 
Molor scrop.s 1300 MT Osoka USS286,OOO 
Used rolled BOO AfT Tokyo USSI4-4,1XJO 
Used railed 500 MT Osak4 USS90,OIXJ 
ShUI pipt 350MT Tokyo USS73,JOO 
H-Beam 150 AfT Tokyo USS31,500 

Totals 3,600 MT USS73S,OOO 

On or about 12 April 1993, the Plaintiff paid tAt First Dt{tndant in 
4ccorJ(Jncc wttA tht first and ,second agrttmenu. 

Particulars 

The PltJinti/T pold tAe SUM of USS200,OOO il1tO the First Dt{endant's 
account, numbtr 018250 161 by lutu of credit. 

On or about 13 April 1993, Ihe Pla;"ri/! paid the First Defendant in 
accordanct with lIIe first and StCOM agreementJ. 

Particulqrs 

The Plainnff p<Jid the sum of USl270,OOO into the First Dqtndanc',s 
accoul'lt, number 018 250 161 by letter 01 credit. 

On or about 14 April 1993, tAe First Dt/endanr by faCSimile rcqut.rttd 
payment from the Plo.iflo"ff. 

On or ObOUl IS April /993, UtI Plarl'llilf JXlid the First Defendant ;n 
accordance .... i'h the first and second ogreemtnu. 

Parrjeulqrs 

1/1. Pf4inrijf paid rJr. sum of RMB 1,760,000 (b.ing USS200,IXJO "pon 
conversion) into tAe FirJl Dt/effdtJnr's account, number 018 250 161 by 
letter of credit. 
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17. On.,. .""", II May 199J, rill P,"lnriff paid the F;rs' D,/u"iII'" in 
occcw4a"cc wit}, me first t11UI scClmd O,fttJntJIU. 

pprtjculqrs 

'111, Plaintiff pliJ 1M. nun of USJBO,OOO In (/1 the Firs' DtftnJD"t's 
4c.counl, number 01& 250 161 by lentr 0/ atdir. 

16. The "rst Dt/tnd,QrtJ MS wrOllgfwlly .nd In bread! 0/ tht First, StCond I2nd 
nird A,rttmotlS failed '0 ddiva LIlt ,oods. 

19. By reason 0/ th. FiTII D<f .. da"'~ brtacJ. of rill Fi,sr, SteO/1d .nd Third 
A,ftuntnu. the Pl4lntilf lull svlftrtd Io.u lind d.amalt. 

&cticylq" 

(.) Monlu paid by the Plaintiff 10 lA, Fvn Dtf .. dan" 

~) OII«.bout II Aprill99J 
(U) on « .""", /J Ap,1I1993 
~ii) OIl « .""", JJ April 1993 
(Iv) ." .,. '00.' II May 199J 

(b) In'eren; 

(e) 1m, of profil; and 

(d) Coso.' 

USJ200,OOO 
usmo,ooo 
USSlOO,OOO 

llSSROOOQ 

SUs/jO,OOO 

I h.ve omined from the .bove 'CCOUnt of the summons the "rctences to the third of the 

three contcacts b~ClUSC, so (ar IS , can galher from the mass of evidence 10 which I must 

laler (cfcr, that contsacl was canctUed by '&Icement and the leiter of credit furnished by 

ShanUa 10 Sigma in ICSpect of it returned 10 Shant.&. However. the "sellicmen'- to which 

I wiU Ilter ,efe" includes. p,omise by Sigma to p.y Shantra USSS4,600 'rep.ntion' in 

respect of the in.bility or Sigma to perlolUl. 

Nor do I propose to set out the .lIeg.tions of b,each of the Tude Pnctices Act and of the 

F,ir T/lding Act. It is enou&h to say that they .Ue,ed representations Ib.t ,oads the 

subject DC the filst and second conuaclS had been loaded on I vessel for deUvery whereas 

it is now common ground Ihal they had not. 

By their notice or mo<ion filed on 23 February 1995, they by th.t dOle h.ving med 

appclJilnas but taken no runhcr steps. the first, second and fifth defendants notified their 

intention to move ror orden: 

1. Thll purt\unt to 51, Pan Il, International Arbitralion Act 1994 (Clh) these 

proceeding' be stayed; 

2. Funher andlor in the alternative these proccc.dings be stayed pursuant 10 553, 

Comme,ci.1 Arbitt.tion Act 1984; 

3. Fut1her andIor in the alternative the proctedings against the second and fifth 

defendants be stayed pending the outcome of the ubilnlion between the plaintiff 

.nd the IiBt derendant. 

On 7 April 1995 those same first, seoond and fifth defendants filed an amended nolice of 

molion seeking orderS, inler ltia, 

-I.' srayin,'Jiut proctlditllJ PII'1'II1I1II 10 dOlu: 

2 

~a) S1 of the Illiemotiono/ Arbitrofion Act, 1914 (C'tA); or 

(b) An. 8 0{ tJ" UNCITIW. Modd l4w w!iclr has tJ,. /.,." 0{ I .... in 
Aus/railll PCJrSllanf fO s16 of tlJe /fI(trMriOtloi Arbitration Act, 19U 
(C'/h), 

ptndillg cAt dttt.tmilUlriOil of dispu.ttS btfWlttl IAt ptaitltiff and the first 
dtfertdafll by &he "'ina ftlluMtionO/ Eco(lOmic ond Trade Atbitration 
Commusi<>o (CIETAq. 

fur tlru aflJ/or in /lat al/uM,i"l 'ht JH0CttditllJ a,aillSt LIte stcond and 
fifrll dtltfUiaflu bl staytd ptfUiMI tilt Ofl(Comt 0{ tAt arbitran'on bttwttn 
tAt plal1ltilf and!ht {un defttldaltr;-

The Ibsence oC any applicalion (or a Slay against Ihe lhird lIld founh defendants is 

probably due 10 the absence of any evidence that either of them made any rtleVlnt 

rcprcsenlalions 10 the plainliff, 

When thll nOlice o( mOl ion came on for heuing berore me I was ha~dcd whal was 
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described on beh.U oC Ill. pl.in.iff IS ill proposed .m'nded ,ummon •. 

Shantra was entitled IS of right under Pm 20 of r2(I) oC .he Rule! of .hi. Court '0 fiI. 

that summons without leave. For rUsons which wiU appciII later in this judgment l 

proposed 10 Uut thlt mended summons u hlvin, been filed in Coon, despite the 

deCendan.', obj.dion to Ill .. coors,. As submiH..t by the pl.intiff in IllUm,nt (willl Ill' 

suppor1 oC dala in the judgment of McLe:Uand I In Flab AU$Ual!a IJd y Wilkjns &; 

InYie. Cons'rudion Co Ild (1979) 2 NSWLR 243 .. 248) if Ill. 'pplication Cor an 

appropriate amendment were disallowed, the plaintiff could and would commence I fresh 

action by filing I fresh summora In the terms of the desired amended summons. 11111 

mUSI, save in exceptional circumstances, requite the gnnling of leave to amend whenever 

that leave is required. A5 will laler appell, funhcr ImendmenlS arc desIrable properly 10 

plead .h. plaintiffs case as ptopounded during "lUm,nt and supported by the evidenct. 

On 12 April 1995 th. 'olicitoB Cor th, filst, '"",nd and fil.h deCendants fiI,d in Coun • 

. nolice oC motion seeking, inler alii, 111 order pursuant to Part 20, r3, thai lbe amendments 

to the plaintiffs summons be disallowed. What I have said above indicates that the 

application 10 disallow Ihe Amended Statemenl of allm 10 which I hive jusl ,eferred 

should b. and ·.ccordingly i. i. refused. 

I should add II .hi. st.ge that th, wriHen submissions wi.h which I was furnish,d .during 

argument referred to a second Imended summons as having been served on Ihe solicitors 

lor the defendanl' Ind to a reply to Ih.t summons. No such docum,nts h,ye been filed; 

nOf, on the hearing of the mOlion for I stay, was I furnished wilh a copy DC any such 

document. 

The amended summons which I have Ircated IS filed in Court contains the following 

alDcnded or additional provisions. 

~ 

I . 

NATURE OF DISPUTE 

11It Pl#i"ti/f claims wr tJJt flrif Dt/tflll4l11 J/IU dmlntJ brt.dJ/"l 
COlt'ract ISlIlffbtrs 9JYN09O-ESlJ09AU, PJYH090-ES1162AU dnd 
9JYN090-ESIlMAU ."d Nu _,rtld 10 rtp"1 to tJJt Pl4fnd§ Inonty 

rtctilltJ purS1Ulfl1 10 cAt "mtracl a"" uptJratifm. 

B. ISSUES weuy TO ARISE 

1.0 CQttIlQaual - A,oin.u !b, Flu' DerWWn! 

1.1 MetA" the Fjrn Ddwipnl it bound by chI wtlcmc .. , pi AU [siller i" 
dilqurc nddrnce4 in • 'MUd bellYnn the PlpjI'P'" 'I'd First Ddtl'dq,,' 
dq!td 21 July 199J ArlJ At! Alarme,,! between Ibe P/qit!ntC 4nd Fjar 
DQcnMnl Mud 26 Akr 1991 IQ ((0'" 'a thc PIg!Miff mnneyJ and 

~ 

1.2 Mcfbte • scalemen' hm.inr becn "A'bed !he Ben Ddcn40ne h caDrled 
lq hpY' Ihe dimyle dc/ermined by 4rblttgtiQD [Empbasis added ) 

1.J MtcAtr tJJUt procttdmlJ sllollld b( Jfayt.4 pcNIill& 't! 4rbitr4' «W4rd in 
CAiIl/J. 

2.0 COIIlrlfc:tllor - A&oUuc tAt Stcond, Third, FOlUtJJ Gnd Fi{IJI De[endDnU 

2.1 U1Jtflltr tJJe StCOrId, Third, FOIU Il1 Alld Fifih DqelldtJllu 4re p't1iu to tht 
on'&inal eontract btlWtt" the PIIJl1Itf/f 12M first Dqerld4l1t Gnd lAueby 
t"rilled '0 tAt Mlltfrt of any arbitration d41lJe COIIloilltJ in fAt oriliMl 
controcU . 

1.0 T,adt P,.ctictS - A;IJillSt all De/tJldtJllu. 

II Mcllter rIIt Fillt IHftndDlIl nttJdt. rtpt'tJtnUltiOftS 10 tJJe Plaintil14J 10 tJJt 
nrpply cf tJJe ,aoh .nd the Pl4illriff ,dioJ llpotf those rcpruct!'AMIU. 

1.1 Mc/J.tT eIIt uprut"la.iolLJ by Ute Firsl Dt{tndDnl were mfJ/cQdin, Gt!J/Of 

deceptive or llUl, 10 muleaJ and/or JcCtivc. 

1.J Mtt~tr drt Strond. Third, F.owlA ,,,Il FiftA Dlfll~dDAJS WUt ptrsolLJ 
iItYolvtd' in tAe makin! of rtpruCtUarlolLJ CDncentrn& lIIe svpp/, 4Jtd 
dtlivtry 0{ IJ" food.! 

C 

19. 

SUA/MAllY OF PWNTIFn CONTENTIOIIS 

ne fiell Dcftndanl bn admiard ill (qilva w drUm the roods yndcc con"," twmbcq 9fYNQ9Q_ESlI09AU 9JYNQ9Q-ES1I62AU aad 
9Jl?IQOO_£SllMAll .ad bps wtlrd aU mqaw by the [(lillld to thr 

P/qillri/[moaCJIf mid queman' rq' COnleq" « .. J iDllecst in 0r «fUld.rum 

or sun f VO latah" with [(pqeqUqn in the JUDI of SSt 600 . • 

[EmphlSi. add'd} 

(I hue quoled plligtilph C19 verbatim. It should read Ihal the deCendilnl hIS I&lWlto 
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senl, til m.tI,,, by Ih' "Cund <Ie. Fo, lhe pwposts or Ibi. Appliulion I bove lIealed il 

os .m,nd,d 10 10 .Uege. lI.hould be 10 amended.) 

"PactjQllqa 

By COIIIrac' """,d ;"'0 ITt 110, PII/.liff .. d EilJl Dif".r.nJ .r.,01 21 My 
199J. By doourtQl/ of 110, Firll Dif".r.., .r.ud 26 May 199J. 

20. . By ",,,on of 110. Evil Dif.nd4nJ~ brucA 0{ 110, Ev" Stcor.d c.d Third 
Ap."" .. O. 110, Pl4inliff Ms suffered lou .. d .r."..g< 

P,utic.IILm 

(e) M .. ,u po/4 by 110. Plcilttiff ro 110. FVII Diftnd4.nJ: 

(i) OIl or cbculll ApriII99J 
«i) ... or ,""'" /J April 199J 
«ii) OIl or ,00., IS April I99J 
CrY) "" or .00., 1/ May 199J 

(b) Rtp.",i .. in lIoe """ 0{ SUSJ4;6IIIJ; 

(e) b,tt.ttSf ",rwlln rill swn of IUSJ3,1S0; 

(d) Jlltuut; 

(.) L.n 0{ p<ofi,; "d 

(f) Om,. ' 

USSloo.OOO 
usmqooo 
USSloo.OOO 
IlIWDQQ 

SUS7Jqooo 

Each of the (luee specified conlnds is on I printed (orm of contl1d signed on bthalf of 

Shill'" as buyer and Sigma as seUer. This rorm ~ prinltd in boll! Chinese and English. 

Th' CQnlI.C! II09AU is d.I,d Milch 15 1993. Th, buyer ~ Shan"'. The seUer is 

Sigmil. II provides 

-r1IiJ co,"rocl U made by .nd bctwttn /Itt B"yus and tltt StUers whereby tltt 
Bwytrs 'Irte to buy Glfd fAt StUm alrtl 10 se" IItt IUIJemtelllio1lt4 goodJ on tht 
termJ ."d conJitiDtls lIattt! btlaw 

a.1 .r '--'1'1 • • ,..CUJrIlI .... 011""", bU I,lce lU l l 1lat .c ... 1' .... ' 
c_u, .t orl,la, " .... rut .. .,. .._, 
Itdtl .. , fI,. • .,... ""1,,11, .uk.(, 

MIZ MOUlS s.c8~f J 000 MT JSDllOIMT VsD1lO.00 Witllin JO d4ys tlftu 

11 's priCt is bclUldtrn od per rtcrip{ oj UC 

Pddin,: In Loon /01 Gcrwal nt wd,AI elF OCQD 

Rurtorb: Wd,At iIlJptrtion }' ojitlllt Po , or lknt/' "'I Port. 

rvbjul 10 actwlf P ym,"I: 1 ~ o{m. .,,,' by L C ar rig!\ &/lJUfu.bl, 

nel wtilAJ by eCIB an irrMK/Jbl rh ird p<lrl dDcvmDltJ; 11 

a' dircAorrill1 Port. rc mbW'femc/tl, ~ansAipl\'l I 0",11 parti4/ shipmUlI 

(Ie tpfQblt. 

I KlI ,adl.,. Ihl1 h .tVICllh4 f>' •• ,.. ., _UlI, "" ... ,tt, I~U lot 

• 11110 _rdla, 'I ...... ' . d lou, I '" .lI ..... oIh., .. I ...... ,11,1,-, 
,...,a..,. In ....... I.t .... ,." . ..d H .. ouhl . 101' .... ' .11 ..... . 
"dl,' ~., . .... ~u .... '" .... 
u .• fall ... I., 1Io1,,'a, ..... , 

NO SHIPPIHG MARK 

a.use 6 provided Ihal Ib, port or lo.din, wu 10 be 'lap'"'se Port' and cl.use 1 

specified as the port of destination -Jilojiang Port or Zblllgj llgang Port-, 

'8. 

9. 

Tums of Pl1ymw: Upon rt.Ctipt /r0iff tAt Stilus 0{ the. advic.e 4J to IAl 
time dltd q1Idllrity t:tp«,td rtddy lor sA/pmtll4 lilt BlIYtrJ JluJIl Oplll, 20 
Jays bt/ort sJripmllft wit}, tllt Bank of CAilfd, $hdfl,haf tUf ;rTMX4ble 
Lea" of Cred. in flNOUr of tit, Stll", poyabl. by 110. opming bonk 
olai1U1 sith' drtlft accompanltJ by tilt documt~ 4S sripll/4ltd ill Clawst 
(9) 0{ lIois CO<!'raa. 

[)o(wmtfflS: To /ocilil4tc the BwyCTS to chuA up, all dOClUntliU ,should be 
mod, ill G "trsictt idtlUiCllt tD 1M, wed in this contract. 

A. Comp/eIt Itt 0/ Clean OIS Board SMpptd Bilt of LDdilfl madt ou, 10 order, 
blaM endorstd, fIOtifylnl tht Olno NatWfIlJI Fortip Trodt 
rralUporration eorportuion ZHONGWA/YUfI . t lilt port 0/ desfination. 

. (if lAt prict ill this Contract ls bawl on FOB IMrieJ '/rti,lIt payablt at 
dufination' or '{rti,M 4S pcr a.arrtr parry' if!Jr.t prict in tAis Conrrad is 
bowl 011 eM, InIJrbd 'frtilhr prepl1id~} 

B. Invoice: Uu/iCIJlin, con/racl numbl!r, ,lIlppin, marb, n4mt of CDfrying 
wIsd, IIl1Mbtr o/lkt Lener 0/ Credi, nd lA/pmt,.1 number in C'tIst 0/ 
pdrti41 shipmtllts. 

c PacJ;i1l1 List alld/or Weight Memo: Ind/caMS conlract Itllmbtr, sllippin, 
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D. 

E. 

F. 

maTh. Attlt "wmbu, frOJI aM IItt wtighu of tad! packDgt.. 

C'rtijicalu 0{ ~lily and ~'lily/W'ig,' <f th, contract,d goods iuvtd 
by rAt ItVIffu{acnmrs. 
QuDlity Ctrtifita(e to show "crwl results O/IUU 10 be made for tacA melt 
if nul, 011 chtmiul composflionJ, mechanical proptrtiu "nd ,J/l otAtr 
lUll "'lied /01 by IAt $lJJtulord nipul4ftd !ruton. emilie,,(! o{ 
(lwndryIWtiglJr sAollld bt"r tAt (/wll/ity/Weig)u AS plf tach RlAt. 

Copy 01 ,tI'1111m GdviJilfg shipment "ccording to Clawt (II) of tAU 
Contract. 

V .. "I' W''''), ctrtijicalt or pt, Claus. (10) of this Con~.ct, ('<qui,td 
if III, pric' ill IhIs COIItract is ba"d OIl eM: IlOI reqvired If /h, price In 
this C .. ~act is ba"d 0/1 FOB.) 

(ll) Ad\liCl 0/ Shipment. The Stilus sMI~ Ilpon complaion a/loading, "vis, 
immediately IlIt BuyuJ by cablt of the con/ract """,btr, NlMt of 
commodity, 1UU1Ib(, 0/ pacMgu, grou and net weights, Invoice Wllul, 
Mm' ofl/WtI and loading dal< 

(15) Dtla)"d Dtlivtry and P'MIIy: 
Should tAt Stilus fjJiJ to tfJtcl delivtry 011 rimt as stipulDttd in tIIiJ 
cOnlrac, O'Ning to CdIlJU other IMn Force MaJture OJ provided for in 
CIa"" (14) of this C .. ~act, /h, Bliytrs ,hall ha" th, 'ight 10 caned /h, 
rtlt3tivt flIl4IItity 01 tltt contract. Or alttrnarWtly. flit. Stlltrs may, wfth .nt 
Buyers' COruUl~ posfpont dtllvuy Oft paymtnt 0/ peMlly 10 lJte Buytrl. 
1ht Buyers may ague ro gran' tAt Stt/en a gract period 0/ 15 ~ys. 
Penally ,hall be charg,d at th, ra" of 1% of th, 100al val" for <II'rJI 10 
tlay" odd day, Ius /han 10 days slwilld be tJ!unl,d or 10 days. n, 10141 
ptM11y ""'II be C4lcu14ltd from th, 16th da)' a.d ,hall nol ",cud 5% 0{ 
tht 100ai va/lit. of tAt goods iJWolyttL 

(16) Arbi"alio.: All dispU/u in aJM'ction with ~I.r Conlraa or u" "',,"lion 
lII",of ""'II be senltd by {rl,NlIy .. goliDtioA If 110 stttlemenl can be 
rtaclttd, flit C/JSt in dLrplllt. wit IIltil bt svbmintd lor DrbilrDrion to tAt 
Fortipt Tradt. ArbitrGtion Commusfot! of flit. ChiAo Council lor lilt 
Promotion 01 J,lItmtltionGI TrtJdt in accordan(t with lilt ProvisU,IUJI JWlu 
01 Procedurt of tht Fortipt Trau ATbirration Commusimr 01 fire Chind 
COfmcii lor lilt PromoritNt of InttrMtional rrdL 1M dtcision madt by 
u" Comml.r,ioo ,hall be acctpltd or final and binding upon both partiu. 
TIlt flU for IIrbilrDlion sholl bt borlll by the lruing parry lUI/as olJ.trwLse 
awtlrdtd by lIIe Commission.· 

Some of these prinled conditions 'Ppcll to be Ui.PP/Opti.t, to • contract (01 th, s.l, o( 

;: I mixed motor scrap or used raU scrap. 

~ 

Cont"ct 1162AU was wriHen on the same printed form. It differs onJy in respect of the 

number glvcn 10 il, .its date, the date of the second contnct being 1 April 199], tnd the 

description of the goods the subjed of il. The goods the subject of this conuact wete 

used rail sClap at a price or SUS360,OOO and used fe-Jolling steel at a price of 

SUSI05,OOO, • 10la1 of SUS465,OOO. Payment was said 10 be "DIP .1 sigh I by Trr 

.emittance. lhlrd party documents, lranshipmenl IUld Chll1eled vc:ssc:laUowed". 

In an affidavit sworn by the second ddcndanl Lee on 1 Much 1995, he asscncd !.hat 

those two contacts (and the third 1180AU) were entered into between Sigma and Shlnt". 

He said, in paragraph 10 or that affidavit 

-/n my opfnl.cm II diJpllU has cuUUI Mrween 1M company and ~e ptoillriff wJJich 
iJ captlblt. of senlt.mt.nt by arbitration pvrlllaflt to dawe 16 0/ tile OOnfra(U 
rt/trred fO by me in p"ra,rapls "of tJ.fs affidavil . • 

They arc the contracts mentioned in the summons. 

He went on to say in paragraph 11 

"Tht Comp4I1Y luu cndtaWJurtd 10 mrle this dispult wid! flit plaintiff and its 
appointment (sic) solicftors bt.lore proceedings wert I.s.sut.d 011 19 Janudr)l 199J 
and rundiru wjffinC 10 do all ,hat is fleet.nary 10 have tht. dispult. st.aled by 
friendly fltgotiDtfon or lailin, such, by arbitratUm in llccordaMe willi tht orlgilt4l 
inttntion exprused by tht parlies at tilt. timt 01 at/trinr tAe ootdracu. Atf4c.ntd 
dlld marked 'D' is a lrue copt of a facJimile senl 10 the plainriff's soticilOrl by tht 
CompdflY's previous solicitors Parry UJrroll KIlnjwn on 28 NtNtmbcr 1994. · 

The _Me_ure muked -0- slaled 

"WITHOUT PRE./UDICE 

/ dcbow/td,t rtctipt of )'our fax 01 Friday which lY(JJ' 110J rtuil/td by llat writer 
IIl1til litis morning. So that thert will be 110 mi.nurderJt~"djng, we quote /rom d 

Ittltr forwarded by us 10 our cUenl (JJ' a ruutt 0/ Our ttltpMnt cOtlversation df 

follow~: 

'I had , without ptejudice disawiotl wiLh Mt lim HutQweU, the ~innlll or 
HUIl1 tl Hu.al. solicitou wbo is actin, COt SblnJ,ba.l Fordp Trade Corpoulioa 
('SfTc"). MI HmoweU J,&W meri! ita my pt'OPOSilto4 thai the. DUtter ilIauld DOt 

be IlIi"ttd in • COW\ oC I . .... bv.1 I.b.a.t l solutioD be vrivtd .t whlch is fail uul 
c.qv;llIhlt 10 beth putles. Br this it is MtiIIIl lUI we JUrt with the premise thAt 
SfTC paid Sipill &D amounl of money hi rel.llon 10 contnru tOf 1M apply of 

~ 
m 
» 
I 

m 
-< 
(j) 

 
Australia 

Page 6 of 26

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



:.-, 
-.,j 

~ 
~ 

~ 
yo 

51 
f' 

~ .. 
> 

~ 
:-' .. 
9" 

~ 

SCtlp meW. AI lbt coolncts d.id DOt tvtllt\u.lt. ADd tID saap mellJ was ru.civc.d, 
SftC taW: tbt view lUI it b uUUtd 10 • rtluld of those mODe)'s. Sip', 011 

lhe OIlIer kudo aUcld tNl the eoalrtdS did DOl c.vut1l.ltt for lWOlU brou&J!1 
.bolll by srrc m COliluvUlIJOIi of tbc Ipttmtot lKlWeu tbt partic.s. the tenJt 
beiDI thai Sipli iDcvttd lou &Od dl.llllle whic.b it is c;tilled 10 rtCOVct from 
SFIe. 

U ),011 .pcc thIl !.be lIunu sbouJd be ruoJvc.d til lhb bub, it Items prolX' lb.a.1 
ucla patty provide lite othu with all doCltlll.tllts La ill pauwiOll haviD, • be.arl.II, 
oa \be II1.Itta. Each p&rtJ abw}d abo prar.de thc alba- wltllu OIIt1Loe of its we 

. &UliD, lbc lJDOots claimed I.Dd the rtUOA! why it is (Glitled 10 tbeit dUm. A 
bltclitl, wollJd lhto be AITUI,ed ., wb.ic:b • ruol.lioll wOlild lf1tmpl to be 
DCl0tiated. U this Wls, it b bopc.d thai .. ag«IDUlI toUt be ruebcd 10 have 1..1 

apec.4 1hUd put)' dcdde the lsslt iIlliti ot the m ttcr procwJitJl 10 • CDlut of 
1.1111'. flux cwfirm as JOOO as pJlsiblc. \bat !.his prvpouJ is lcupUblt 10 YOut 
tompuy. 

00 Ibc ucknllDdiD, tblt this will be lcupUble, I c.Ddosc I copy 01 I Cu 
realveci frOID Mr Hamwell Wlckr w\Icb we Itt rtqalnd So pllride tum with 
doaaDeots by* cod of \his wuk. (llI4cntand tb&1 rOil m proa.c.dill, whb lbc 
DCuuary trwl.tioQS 1JId I kIok forwud 10 ru:civiDI copies of lhc tluWltiOAl U 

$Oou u possible. 

Wt look forward 10 tAt ,"(Uft( procwlin, ill Iht hopt 1M' .utttuntJlI can be 
neroriDltd 10 tAt ,"ijlWll JGtis/4Criott of bolh pDrtiu. 

YO"" {'ilhfu'ly 
p(JIIY umolJ K4njuJn 
Ptt,'· 

I should add Ih.1 thc asscnion of Sigma of the reason why Ibe contracts 'did nol 

cY,ntualc' is Ihll Shanu. rail,d 10 open lellers of tredillimcously. II is .pproprille·lh.11 

Idd II Ihis .I.ge thll notwilhsWlding I 10111 of 21 .ffid,yits filed in lhis m.ller by the 

soUcilolS for Ihe IppUcanlS for I Illy, nol one of them or IU of them coUecliy,ly es"bU,h 

Ihll Ihe breach by Shanu. (or for Ihtl m.ller Iny olher breach by Shantra). Those .cting 

for Sigma hive ignored Ihe precondition in clause 8 of contract 1I09AU 10 Ihe buyets 

obligation 10 furnish a lelle, of credit And a different melhod of payment than a letter of 

credit was caUed for by contract 1I62AU so Ihal Sigma's lSser1ion of why it failed to 

perform Ihat conU,cl is simply unlenlbl •. 

l w . .. f ' U U ere Ihere presently eXlanl I dlspule In respec! 0 conlrad l109A or conUld 1162A , 

it would prima facie be approprilte to refer the dispute in COMedian with each of these 

conuacts 10 the Foreign Trade Arbiullion Cemmission of Ihe Olin. Ceuncil for Ihe 

Plomolion of International Tude. That enlity has undergone two changes of name since 

the forms of CORtnct · used in INS mailer were printed. On 12 August 1988 it WilS 

renamed DUna Internalional Economic and Trade Arbitration Commission. Since 21 June 

1989 il hilS been known ilS DUna International Economic Trade AIbilntion Commiuion 

(commonly Ibblevilled 10 OErAq. The •• "eslion th.1 OErAC is nollhe "me body 

under a ntW name bilS betn twice al least nised and rejected in the High Court o[ Hong 

Kong. Set OuanednD& New Iccbnolocy rmpnrt Ind Export Cnr:poljltinn Jjanemrn 

Branc:h y Chi" Shin" til HC property Ind Indior Cnmpany [1991 MP 1625] (Barnes 

J) md SbfDzbcn Nan Ib lndusldal k Trade Hailed Company Iimjred y F M 

InternatiODal I irnjted 12 Muth 1991] (KJpllJl1) (neither decision has betn reported). 

There lie two re150ns why $uch an order would be made. The firsl is that clluse 16 of 

the contrad contains I provision for .derring aU disputes in connectioD with the contract 

10 arbitJ1lion. There is a body of aulhorily in the United Stiles of America, England lnd 

Auslnlia thaI where a coatna contains an lJbilralion clause, then disputes under it should 

b, refoned 10 arbitntion and Ih'l curial proc«~ings inslilUled in Ue. Ihereof should be 

slayed, al leaSI uniil illbitr1lion has lermimlled or abol1e~ I wiU refer later in these 

reasons 10 some of these cases. -

( The evidence in the application which I am considering sbows thaI the two cor)lracts 

remaining Jelennt for consideration were enltred inlo in China. Neither has lRything to 

do with Australia beyond the fad that the' seUer under each WIS a company incorponted 

in New South W:a les and that the contracts were negot iated by a person whose ordinary 

place oC residence is in New South Wales. 

Considtred in accordance with Ihe law o( Ntw South Wales the proper law of COntIaclS 

ll09AU and 1162AU is, In my opinion, the law of Ihe Peoples Republic of Chin" 

commonly abbreviated to PRe. I ruch thaI conclusion fitst because the lrbilCltion 

clause is I strong indication thll Ihe proper law is that oC the PRe. Their lordships were 

oC thaI view in Compap!ic d'Annen! Maritime SA V Compap'ic Tunisien"' de; 

Navieacipo SA 1971 AC 572, though in thlt case the House decided that thai indication 

had 10 give way to an 'xpress provision as to what was the proper law. See .150 
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Banr'adcsb Clem;,,! Igduslri'is Corp y HCDc,y S!cpbcn Sbippinr Co lAd (1981) 2 

U.Rep. 389 per Lord Denning .t 392. Se<ondly the Innsaction the .ubject of the conlntl 

h ... Its closeS! COMedion with the PRe 11 plovides for the delivery 01 the goods 10 • 

port in PRe, for !he opening of • lener of «edil with Ihe Shangh.i bllnch of Ihe Bink 0/ 

Chin', and tb.1 inspectloD of the goods after discharge at port of deslin.lion is 10 be by 

the China CoDlmodily Inspection Bureau. Thirdly, 1/ Ihe view e!pressed in John K,ldar 

fabdgn.k" 1'1)' lid y Milch,lI CoolS Frcilbl (AUII) 1'1)' lid (1989) NSWLR 112 by 

Brownie) Ih.1 the proper I.w of a>nlnC! Is 10 be delermined by the inf"'ed .CIU.I 

intenlion of th. parties Is "",ed, the. 1 would draw Ihat inference In !his case. Though I 

would have no doubt that both plrties 10 each of the contracts knew or II lelSt believed 

what was the ItUcr', inlended 50urce of loads the contraCls U!emselvtS make no provision 

... 10 the country o( .. urce. They limply provide (or delivery lnlo Ihe PRe. The contraC! 

Is 10 be ",riOlmed in the PRe (deUvery there of the goods) and paid (or by mangeDlenlS 

made (rom the PRe. Those considerations in my opinion require thai inference (0 be 

dnwn. I do nol ",ud Ihe provision (or payment 'in USS IS militating in any way against 

'ha, conclusion. · International trade is commonly priced in U5$, 

I do nol know and have nol by . ither party been inform.d ... 10 Ih. law of Ihe PRe 

relating 10 Ihe .nforce.bility 01 IUch an arbilralion .grceDlCnl. BUI in my view Ih. 

question o( whether or not !hi. Court should slly Ibese proc<eding. muSl be delermin.d 

by .pplying Ihe Ilws in (oree in Ihls Slate. The applicants (or Ihe Slly . • ppear 10 have 

be.n of Ih. SIDle view b.cause Ih.ir Am.nded Nolice o( mol ion expressly relies upon s7 

o( the Inlernation.1 ArbiUllioD Act 1974 (Cth) and Article 8 o( Ihe UN!CITRAL Model 

Law which hu the (orce of Jaw in Australia punuanllo 516 of Ihat Act . 

BOlh .7 of Ihe Inlem.lional ArbiUation ACI and Article 8 o( Ihe UN!CITItAL Model uw, 

as adopted by that Act so require. a.use 16 of ttch 01 the two contracts to which I have 

referred lIe foreign arbitration agreements within the meaning of 57 or the (nlemationa! 

Arbiu.lion Act 1974 (Clh) because of Ihe provisions of .7(IX') which provides 

"7(1) Mo"" 

(lI) rltt prOCtdllTl In ftlcdoil 10 orbjlfDdon IUtdt, ,~ 'lfbitnJfioll lJlftrmtfll is 

,OWrPIt4, whtllttr by virtue. 0/ tAt aprw runu of tAt agrttmtll' or 
otAtrwUt, by IAt I4w of II ConytJIriott CCll1ltry. 

""is Jlctioll applits 10 1M aguDfflnt, • 

The PRe is I convention country. 

When 57(1) of the (nlemationll Atbilnlion Ad 1974 applies 10 an ubirn.tion '&lcemenl, 

then, by .7(2), where: 

"(a) 

(b) 

procudings Ill.ftiIIIltd by II party 10 an arbftrarion agtumtn' to wllicJi dlif 
stclion applies 'laillS! anotJ.tr ptJrfy to Ille a,rtOTlc,,' art pending (" tI 

COIUI; and 

rAt poctltiillls in W)ive the dt.ermiMtion 0/ a In4rter 1M" ill pursuance of 
.he alrwnellt, iJ CQJ»blt 0/ Jtn'tmUit by arbi'rariott; 

DI'I the applicariOtt 0{ a ptJrty to die alretmtn( the COIU' slulll by ortitr upon SlIth 
condfli'lfu (if aflY) 41 it lIIids jif, slIrY lIIe proutdiflls or so mild! of lJJe 
proceedings CIS itillOlvc.s tAt tlc'umiMtiorI 0{ .lIa, ~ner, as lAc (list may be. and 
re/er 'lrt parries to tubilrariofl in reJptCI o/lAat matter. a 

The above is subjecl 10 s7(5) which provides 

(5) 'A (OUf' slutll ~ makt an o,dtr IUlller slIbJ.(2) if dae (DIU' findJ tha, Ute 
arbi"iJrion agrttmCtlt is nll1l ond 1IOid, inoplrorive 01 inc"pable of ~inl 
ptrjormct!- • 

The second basis reli.d upon by the defend anI/applicants was Ihat Part 111 of the 

Intematlon.1 Arbiu.tIon Act 1974 (Cth) provides Ihll th. UNJCITRAL Mod.1 uw on 

Commercial Arbitration adopted by the United Nations Commission on {nlemational 

Trade uw on 21 June 1985 has Ihe force of law in Ausu.li •• nd Ihal Article 8 of Ih.1 

Model Law, which deals with inlemationll commercial arbitration (an arbilratiop. is 

-international" if the pal1ies 10 tbe IIbiullion agreement hive .t the time of the 

conclusion or that agreement Iheir placcs of business in different Siales), provides 

·Arbj.rarion "grttll'lc", Cl1fd Jubstanrive cl4lm bt/on court 

(I) A COur' befort whidl all Qc,iOll is b,oulh, in a matter wJsich is lAe subjtct 01 
.,,, tubitr.,1ion "lltentn, sAa/~ if /J party so rtqvtJU liD' lattr rlu", whtn 
swbmin;III hiJ jim statemtn' 011 flat suwunct of tilt dupwt, rtltr Jilt p4r1iu to 
/Jrbl,r4riott ~lIluJ It ftndJ fAll, tile al'ttnltnt lJ null olltl ""ld. ;noptroriw or 
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in"pable of lItinr par/olmed. 

(2) Mtrt 4111 action rtfnr,d 10 III pdr(J,rrlplt (1) of this orticl, M..J bun brou,hl. 
a,birr"l p'OCttiJln,3 m~ IlcvntAdw be COIMIfllCld or CIOIWtIUJ, (llId (lll IIWdrd 
mlI1 « /Mdt. wlUIt lite USIIt is ptNlinl btfort IItt Cour ... 

Whal 1 have thus Car Slid (if II were all that ~ rdevUlI) would indicale Ihal lhis c"urt 

should my this IClioD, insofar IS it seeks 10 litiglle brelcb DC coDtraCl II09AU and 

1162AU, so thai ShlDtn's claim (unless ablDdoned) would be delermined by ubilnlion in 

Ihe PRC. 

C tum now 10 Ihe material lending againsl IIlying these proceedings. In III 21 .elida viis 

have been filed by the .. Ucilors Cor the defendants DO the IppUcation 1 1m considering. 

In addition to that there have been ten affidlvit. filed on behalf oC Shantn and 1 have 

been furnished with I bundle containing 245 documents. A VClt number DC them are 

written in I Chinese language and lIe accompanied by tnnsltllons. In these documents 

arc some asscned on behaU of Sigma 10 be: forgeries or otherwise not whit they appeu to 

be; olhe" assert on behalf of Sigma Ihal the con.~aCls II09AU and 1162AU were 

enllred inlO consequent upon a payment by way of bribery which Let nys he was 

compeIJed 10 make to enlble him 10 continue 10 do business with Shantra or otherwise in 

China (an assertion categorically denied by mh oC those .. serted to have required and 

acctpted the bribe - conduct which under the law oC the PRC could lesult in 

imprisonment or even execution) and others, most significantly for present purpOses, are 

directed to establishing that the disputes over the nonperformmet of con~aCls l109AU 

and 1162AU were in fact resolved by agreement between the parties, an agreement 

documented and bearing the signature, inter alia, of Ltc, but Ihlt Sigma and Lte have 

faUed to perform the obligations undertaken in that Igreement. 1 add that a minor part of , 
the amount claimed ts asserted by Shantra to have been agreed to be paid as a term of the 

consensual abandonment oC contract lOO80AU. 

I acctpt that much If not all oC that material is in dispute by one side 01 the other: 1 

nonetheless declined to aUow croSS examination on the IUle number of affidavits or 

indeed on any oC them as to do so would inevitably have conv.rted the applicatioD COl a 

stay into a rehe~1 of a trial of the proceedings it they remain in this CoUr1 or of the 

Ilbit{ation if one is 10 be conducted in Ihe PRe, ThaI is nol 10 ' say I am prepltcd 10 

accepl aU of lhis material: some of il appeass 10 me 10 be iO fu-Cclched and improbable 

thai I would be hud pressed 10 accepl ii, even after its proponent survived croSs 

examination upon it (if he did), Other partS of it lJe inconsistent wilh what appears at 

least to be genuine dOOJments. Yet other plItS revul many occasion~ where promises in 

wriling 10 pay what Sbanln asserts that Ltc agreed il would pay have come from Lee bUI 

have nol been performed, ltId that with no, or at leul no credible, explanation as 10 why 

nol. Thll alone entitles me to infer Ihat Ltc recognised a Jja~ility by Sigma 10 Shanua. 

And Ltc was obviously spea.king for Sigma and with, I hive no diffit:Ulty in inferring. ils 

authority. 

-I 

In the light of malerial oC the nature of Ihal to which I have just referred, il is not 

Ippropriate Ihat I should simply make an order Slaying the present action: I must 

determine whelher on the whole of the evidence which has been presented (bearing in 

mind thai much of it consisLs of assenions by one side and denials by the othel) whether I 

should stay the whole of the present p'roceedings and ,efer the entirety of the disputes 

which I have recounted to arbitration in the PRe. 

I do not propose to Slay the proceedings in theu entirety. 1 have come to that decision on 

more thin one ground. I will deal sepualcly with each of those grounds, 

As I hive not seen any of the relevant witnesses, let alone heard any cross examination of 

Iny of them, nothing which I am about to say should be regarded as final findings cif raa 

or as a finding JS to the aedibility or any deponen!. In thai stllemenl I include the 

defendant Lee. It is possible that his promise 10 pay may have been made on a view as 

10 liability wh.ich he has since been advised is erroneous. Determination of thai question 

Ind of the credibility of wilnesses will be a roaller for the ulal judge. 

My firsl and primary relson is Ihal Ihe evidence beCore me indicates on I prima facie 

basis that the disputes over contracts ll09AU and 1162AU were in facc settled, bUI thaI 

Sigml, Ibrough Lee, now denies Ihlt it is so, and alternatively asserts that if it was, iI that 
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he was coerced into thlt seHlcmenl by • variety of threats by or on behalf or Shanlla. ( 

am nol making any finding on lb.l mailer olber lhan lh.l lhe evidene. indicales lhere 10 

be I Uiable issue. 

The evidence to which 1 refer is 

(a) First. documenl wrineD in I Chine .. langu.ge signed by Mr l..ce with lhe same 

signalure as his affidavil DC 5 April 1995 bean. The lruulation oC II is as CoUows 

'SUBJECT: 93YNIJ9O-ES l1&lAU AGREEMENT 

Suggutions for managing tire abcwt apumtnt 

1. My company would try our lItry btsr to dtllvtr the goods. 11se 
pacJdltll1ff4 shipment nttd to be dtl4}ttd -I() days. We art wUling 
to pay reporanon total 0.'''. IMI /.s. USSl&,200 or 180,000 RMB. 

2. II we CIInnOI dtlivtT rAe goods by )1 May we will then pay 
rlparlJriolt (0 the cmOU/f1 of ISS IMI iJ USS54,600 lind we 
paranltt that by1 Ju", we will rtfilrn Itntr of atdit 

SigtnQ Mt.ttd/urtical Pry LId 
26 May 1993" 

The agreement IlBOAU could nol procud because Sigma could nol deliver . . 

It did nol deliver by 31 May 1993. It did return the leller oC credit bUl II 

did not comply wilh its promise to pay -rcpiution- of SUSS4,600. 

(b) • document, the d.1e DC typing being 17 July 1993 and the dale DC execution by 

l..ce Cor Sigm. being 21 July 1993. The transl.tion oC thal document in evidence is 

'CHlNA NAnONAL RESOURCES RECUMATION CORPORA nON 
EAST CHINA BRANCII (CALLED PARIT A) 

AUS71W1A SIGMA METALLURGICAL COMPANY PlY LTD (PARIT B) 

SHANGJW FOREIGN TRADE CORPORATION (PARTY C) 

In tdrly April 1993 P4rty A DlltltoriJtd Porry C to sip • COIIITtlCf MIA 
Porty B III (ll.rd to tift imporf 0{ Icr.p fiJiI Gild scrap moIor (ut. 
'0'''«0 YNIJ9O-ESII09AU .. d 93YNIJ9O-ESII62AU). At til, .. 4 0{ 

April 199J IJI, lotat etmOlUlt 0{ USJ7jO,OOO Juu btt" remirrtd 10 Party B 
by Porty C BII' lip till now Party 8 stilt MS not COnJipal the loads G.I 

tlfTtU in IlIt contrQCU to China. Parry A, Parry B (Inti Parry C beerl/u, 
0/ tAU pdrricW4f problun, Iurvt agrt.td 41 foltows: 

1. StCOWl Party A lIuds to pdf G Air Wdll Gu F..IrttrpriJe Pry LId. 
in Sin,flpoft all tAt mont)' IMt lJ fuouptd from Iht ,oodJ 10 IAt 
10(.' of USJSoo,OOO tAtrt/on Paffy B mid'! btlOrt Jul>, JIs. 1993 
remi, 10 Singapore Mr WQn G"!t bHtrprist Pry LId and Party C 

mliJt tJtwrt fhQI 1At. DMOflnt Is "mined 10 lIrt {oltoWing: 

2. 

J. 

Singaport Wall Gt( Enttrprise Pry Lsd 
W(lff Gtt. Enlt'PrUt Pry uti 
BHF BaM 'Buliff' HandltJ Ulle Fran1:JJrw 8ank' Singapore fix 
,,,,,,I>,, RS 28 4&4 BIIFSI, A/< No 582147 

Party B mlLSt (OIlMlte 10 st.rut (0 Pimy A according to the fax. stnt 
on Jilty 11 1993 all rJ.t goods that has bttn listtd on the contracts 
wt JuJllt bun mmtiotJtd abcM. After dlt goods J.tt\lt. a"illtd, 
wirJ.iII Orft month Party A should ILJt flte ftmain inl USS2S0,OOO to 
JXfJ for the ddillutd ,oods and if tht amolUlt is n.ot sufficitnt dlt" 
PdrfJ C is rtJJ'OIlIib/e to pay tht outsfandillg aMOlUlt. 

If ParfJ B ~nnot ship from Japan all tht goods as listtd in tire fax btfort 
AUfWI 5 1993 Parry B mllJl Immtdi.altly rtpdy USl2S0,OOO 10 Parry Al 
fortig" altn,. parry C'J accotU1f Ifumbtr tJnd fllro CDm/HIIStJlt P'lf1Y C 
InUrut 0tI flit USS7So.000 btginning April tNtt months' bank intutJ{ = 
USSJJ,750. /Grry C mWSf tnJure rJ.at rJ.is is tJrtCUltd.. 

Thu IIgfltmtn' will be t!Jtcri llt IIfttr Pauiu A Band C MVt: signtd. 

CI/INA NATIONAL RESOURCES REClAMATION CORPORATION £AST ' 
CI/INA BRANCII 
SigMtlut Wu Li YOttI 

SIGMA METALLURGICAL COMPANY PlY LTD 
SilMtwt Ltt D4ftd 21 JulJ J99J , 

Sl/ANGJW FOREIGN TRADE COR?OR,jT/O/I 
SI,fI4tlUt Bum 11777 Wu y" Pin, Dartd 17 July 1~9j· 

The wordl "Daled 17 Ju ly 1993' .ftct the printed word Shanghai Foteign Tude 

Ccrporalion have been explained 10 be the date on which the document was typed. It is 

[airly obvious, if one looks at the Chinese IUlguage vC(sion that what I assume 10 be the 

words "dated 17 July 199r lie nOI intended 10 !>e Ihe dale of signature. 
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Si&m l asserts thlt it is not bound by lhis document (or I numb« of rusons which I wiU 

aJbscqucnlly cumine, bul unless there is Illy subSiance in those conlenlions lhis 

document Kttlc.s the balanct of the outstanding cllim by (equiring SiJIDI to ply the 

US1750,OOO in two pIllS lIId to poy three months interest of USS33,750. If those two 

'Ilu ments lie bindin, on Sigma they amount to 1 consensual settlement of ShlJ'ltra's 

tilly claim. Neither contains any arbitnlion clau.toe. 

(c) • r.csimil. or 28 luly 1993 nom SI" .. , signed by La. Th. Innslatioo in 

evidence i5 in the (allowing lerms: 

'M. Gu Li r"", 
Grtainls, 

/llCt to speak 10 )'Oil on II" pIIOftt.. JIIOW nvJU rJu /ollowtn, rtptiu: 

1. A(fQcJltIl is IJIt pitOlOCDPY of 2C It) tht JlptllltJt supplitJ to lAl 
.nun of USSI,OJ6 for 5500MT MolOr scrop, sheet piPt scrap, II 
btam scrap, wtd roil scrDp. au. Mt confirm IJIt fifIQl time of 
.I7Iip~ I..,., '!'"J' bt fiMlir.d by .. WI. cf ~fI_rIo, JAip~ roods. 

1 Irs regard to dlt USS.SO,OOO 10 bt truufurtd 10 Singapore btCDWJt 
wt'-'e IlOl reI COII/irmtd IlIt IOQII. lilt Wan IfIJ!1 lit (J)nfirmtd in tAt 
IIUf 2 d4ys OIlCt COIIfirmtd WI! will Tcft-Irans!u '0 )'Our compally 
QCCOClnL 

PltOJt acwt &IS for a/l tht ;"COI'IYtJliuCt CiJwtd. 

FrOM PK Ltt-

The original in Chinese is pan of Ihe same lMelwe. My ellminalion of il 

indicates that the II1nsl.tor of pan 2 has proh.bly either misre.d or miswritten the 

.mount and th.t it should read 'th. USS500,OOO to be tnrur.rrcd ... •. Certainly 

subsequenl concspondencc ptocceds on the buis Iblt the patlies were uguin, 

.bout • promise to p.y USS500,OOO. Non. or It assert. or denies. promise to poy 

USS50,OOO. 

(d) No such p.ym.nt was mad.. 00 12 Augu.t 1993 Shantn Knr , rax to Sigma (ror 

, •• ntion Lee) which stlled 

~is Wtdnudlly 11 AllflUl in Ill, mornln, t spou .,.,ilJI )'OU 011 the 
ItltpMne. y~ Slid IMI tAu Frwy 13 Allp.rt )'(XI JMlI "turn 10 lIS 
USUoo,OOO into tAt Sinfapor, DCCOU/lf wMcA J MY( IIOmiMUd. I wish 
)'011 WOIItd Me tDt )'Our M(if'ds. 

According 10 our company Shantra 411d your company Mvt lipld an 
ol'cerrrcnt indiCtltinr tAt dDtc cht mOtSey s./wuld be rcmined. YOIl tift now 
way. My (Nl( lMl dalt Glfud i1fIr our compo"., rcalLIt.s WI llIert ar, 
Ctrt4in problcms }'Ou nlcd to Mlit tiMe to 'do/V' tAlr'/Ort we art 1101 
cltruinr )'Ou tvtn i/ )'Oil AD", not MMUrtd WMI )IOU hove sold bllt J 
Jrncutly hope lhat )'011 will dtfiniltly prollidt tht mOllty as )'011 said 011 1J 
Allpsl into IAt aCCOllII1 I rsomiMltd. Mtlner il is from rIIt poilu of view 
of ()(Ir fritndship or Ollr futurt tradillg btl, from tltt moral StJ\Jt 01 
busj"w we rtally, rtally do "ttd )'011 10 MfIOtIT olllM( )'011 Jun't Olrtld 
10 honour.· 

(.) Sigm,'s response daled 14 Augu't 1993, ,Igned Lee, is (as translated) 

(t) 

-I. I" rtgard to the loon ill Aw/ralitJ this is 1I0t ytt opprolltJ1 btcaust 
I await the originol copy 01 approWlI from ml Bank in HOIII Kong. 
Btcause '"1 recent investmellt 01 J million US in D IDCIDry is 
rnortgDgtd on my 1I000g Kong proptrty. Althollgh Wt"t poid off 
the IOIDI from the mollty tro"s{erred from HOIIg Kong Wt inltM (0 
borrow .so~ as cDsh flow. The AW(ralian bonk rtquirts the 
ftIar/ulltt from lIong Kong bt/Ort it will rtltost tht money. Tht 
procus is rOlher compftx. tJnd this iaku timt. /fOpt)'01i call 
IIndus/aM. 

2. I liQYt IItgoliottd with our Japanut supply to return our lie Icob 
flU ~ Carl Wt Iht mOllty quitt quidly. I mow )'011 Oft olUiollS 
10 rtcoYu tht tralls/tf of monty 10 S;nlaport. I'm sorry about this 
dtlay. 

3. 1 om Vtry bwy alld Milt 10 ltD lit, lor IWsitI to iruptd lilt loods 
immtdioltly. I wifl/itJist wiln you aloill. " 

Then on 18 Augusl 1993 Sigma again over Ihe signa lure of Lc.e senl a fax 

assening 

"Lm" Irom P K Let 10 Gu Li Yong 

MrG~ 

In relord 10 lAt IrtlllSmissiOll 0/ manty. btCOlUt tAt bonk is vtry sl('Jtil alld 
MVf! nor ytt romp/tltd proctJsilll. Wt~ cJrastd mtm uvtral rimu. 
Ollce Wt .blow i,'s ,ral1S/trred Wt'll immtdiore/y /U)'OIL M, Ltt will be 
back by .at ",.ok. 
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Gnd J989 our clilne's business dtolin,s ill a"" acceded SUS 100 milllott 
in Nl'nQVfr. T1tis office wos dosed In Gbocll Hay-lune of last ytor 'fit' 
Mr P,,,,, Xu Lu was JjJnapptd iii Beijilfg whilst ht wcu on a bwinw 
trip chert. We art itutrucltd to /oI"Word you • ctJpj of 0 stattment ma4t 
by M, 1Jsomas GAor WL11 DlIII, 10/£citor kIM Wlnl 10 Beijing dzlring 
Jafuuuy tAiJ ytfJr, Oft Mr P K Ltt's bthalf. 

(3) I. 1.41 bttn Mr Lu'J aptrimct of doi"g hwinw in CJlllia eMf IIl1lus the 
lortllll bll.1inlJsfnD.n is pl'tptlftJ 10 pay bribu 10 ,OVernment o/fictrs 
COllctrnw It is virrually impossible 10 Itt "'~f'MItII' amtr4CU or to 
operate 41 buJinw. It is btC4lUt o/lhiJ cvlrutc, 1M' Ollr clitnt Ggfted (0 
rltt facts Itt our ill paragraph ~(d) bt/CM. 

(4) 11 is incorrect tMl tJ.t Oftty relevant ",,,I((leU art . WJSe GUtttd in your 
client's .nunmoru it., INm Mud 1.5 Morell, J April and 16 April 1993. 
There Wtre {w1Atr contracu 0{ 8 November 1992, 6 April. 3 JUflt, 2 Jllly 
199J aM 22 July 1993 (copit.J of Utt.Jt anacJud and marlud Al to AS). It 
u olMollS rA4t )'011 Mve "'" bUll Uuhw1ea by YOUI' clienl who MS 
wilMeld rtlrn2111 informtltion from)'Oli. 1/ YOIlf dien,'s ytrs/on U aJrTlct 
why would )'Our clitnt offtr 10 givt our dlw SUS5,OIO,OOO 'WOrth 0/ 
bllSineJS as late 4S 2 1u/,I993, a furtJJer :t SUSI million on 22 Jllly 1993 
and wllh a promoe of a /unlter SUSIO milfion worJh of busCnus to come. 

(a) DIe jirst rdMlfll rraruacriOIl in Utis Striu was by ~irlile 0/ a 
conlr4ct 44ftd 8 NtNtmbtr 1992, stt alllltnU"e ~I· ItUtio. II will 
be Ifottd IMt thu ailed for tht oporing 0/ 0 Iraru/trflble and 
irrt'llOCllble Imer of atdit. YOIlr clienlJ bltw IMt Ollr clltlll would 
nud SIlC}, a docvmenf in ordtr 10 fund the pllFcM.se 0/ tht JCrfJp 
mtIfJ/ rtfurtd to in IlIat COfllract. Our ditnt procttdtd to cAartu 
If w.nd and paid a depOJi( 10 the vendor. Jf.1Itn your clitlft did 
flol provide tJ.t It.ntr of atdilllte tratUactWn {til tArollgh with Ollr 
ditllt COlUlJtrably Ollt 0/ podel wiIlt (lIard to lou 0/ depDJir and , 
ClIncellatiolf cAfJrgt.J for tAt cAarluing of tAe vesseL 

(b) On Or fJboul 1 Mardi 1993 l'Iego(iQtiMs commenced with )'Our 

dien' which IlltiJnattly ltd 10 the COniraCI of 1.5 MareA 1993 alld 
rt/errtd 10 in YOUT cllt111's J14II1Inons. Yext will note thaI this 
COntract abo providtd lor Q (rfJlU/trablt, irr~ble Imtr of 
credif wJJidt )'Our elie,., mew WIIJ' ntcem". lo/wld llIe purchase. 

II was IlnduSfood and inlelllled IMI llIiJ Imtr 0/ aedit would JuJVe 
bun Ifll1lsferrtd 10 lilt Japanese vendor. 11 W4S Qlso Wldtwood 
by yow CUM( IMI ill ordtr 10 tift" timtously delivtry Oil!' clitllt 
was rtquirtd willlin a &4y Or two afttr IS MareA J993 to chamr II 
vast! Gnd pay a dtposlt. 

YOUT clitnt failed (0 proMe lAe Itlter of utdit timtollSly or at GIL 

As Q COlUtqlitflCt tAt pure)JlIlt 0{ IAt JCflJP metal /rom lilt 
lapaflut l"tndor Md (0 be canctlled Glfd our clftnl again lost I1It 

depo.ril and mOftty plid 10 the sllipP'ng fJgtnl. 1htJt lo,uu wtrt 
svbs#QndtJL 

(c) In rtgard to llIe COntract 0/ 1 April 1993, iJ will be noticed fAal 
paYnlent was not by irrevocablt frfJ/Uftrable Itllt( 0/ credit bll' by 
DIP Dt stlltl What Mpptnt.d in llIis regard was that YOUI' clitllt's 
Mr Wu Yu Pint fJM Afr Gu Li Yong aplfJintd tMl YOUI' clienl was 
IlIIfJblt '0 W lip Imers 0/ crtdit. 'DIt schtme ,,",I Mr w.., Yll Ping 
and Mr Gil Li Yon&, devistd fO ovtrcome tAiJ probltm was rlu2t 
lJter wollid send Ollr dient false bills o/lfJding. Jr W4S aplaintd 
tMt i/ tAUt fatst bills ofladillg wtrt murlltd by lax. on rectipt of 
them in Shanlha~ )'OUT ditnu would ~ ablt 10 remit rIIt funds 10 

be pald Ln adlld"ct En ordtr to StQ.lre &he goods. II was suggult:d 
IMI OIlr cUenl would fJlltr tht bilLr of lading accordingly and then 
rtiW1l 10 YOUT client. ThlJe art IJtt docwnenu @tt.d 7 and 9 April 
1993 D( J'O't.J 18 and 200/ Mr Yu (ling Wang's affidavit .• 

I interpose at this stage thaI photocopies of the bills or lading referred to in this paragraph 

are in evidence. They are none of them signed by the Master and would have been 

useless for the asserted puIpOsc. 

"Wt ort iru,rUCftd 10 point owl '0 yow thaI shipment from 1fJpan to 
ClJina docs IlOl ,ab more IMn OM week so that tlstrefort me 
goods refured to in the bill o/Iaditlg shollld hove bUIf rectived by 
)'01.1( clitnt not laltr 1M" 16 April 1993. YOllr clitfllJ mew IMI 
Utut bills of lading Wtft falst and thu' W4J' l\Ildeffud by the {fJct 
IMI tht. loads referrtd to Wtrt. nevtr delivered bill lI~utheltss 
your clittlu made rill. paymtnu rt/urtd 10 in paragrfJpIt (l) fJrove, 
the first one beillg On 19 April 1991. Fllrllltrmort tlttSt. bills of 
/fJdilfg WUt "ot Mndtd to a bonk lor colltction. Lossu wert 
agdin sll/ftrtd by our clitnt 41 a rtSllll of lhe loft: payment o/tht 
funds IlIIdtr l1Iis conlracr. 

(d) Ow clitnl's Afr Ltt wtnl (0 Shanghai 011 or about 5 April 1993 (0 

fJltempt to sort Olll the problems In rtgard 10 JXIyment and the 
IOJsu our elielf' Iwd SUJtlljntd. Dlue ht met wjth Mr WIl Yu Pinr 
and Mr Gil LI Yon,. 0I0Il' client again aplaitled Ille ntcessity for 
providiffg an irrevocable transferable 'tlltr 0/ cudit as fJ melhod 
of doi"1 bwiness. 

II was dllring IItose discussions tha( Mr Wu Ylt Ping mtnliOlltd thot 
II would be a condition of doflfl further bllS/nus (hdt fJ brlbt 0/ 
SUS200,OOO be paid to bt sMrtd btlWtttl Mr Wu YII Ping fJ(fd Mr 
Gu Li YMg. In tht ligltt 0/ tAt prevailiffl atmosphtre and culfllrt 
0/ doing busi"ess In CAina, OUr elitnu agrted. Tht bribe wa.s duly 
poi</. 

Mr Wit Ylt Ping said fMl OllT Clitnl shollid make lMI payment 41 

~ 
m 
» 
I 
m 
-< 
en 

 
Australia 

Page 13 of 26

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



:> , -01> 

~ 
('! .. 
c 
~ 
~ 
~ ., 
~ 
:: 

~ 
:-

PI 
~ 

(J) 

(6) 

Joon GJ possible. as Irt nulled the money. We drt fltSlrue'td to 
advise. )'Oil 1M' M, Wu y" finl's wife. IivtJ iff , hoWl in 
P4nIJmOnll, which slu boulltJ fit or obour rJtls rime and Ihis Itadt 
ollr client '0 bdint! eM. the pc4fC}uue of wIIicl'l W4J /IuIdtd by lilt 
bribt. 

(,) Dwito8 III, "''''"'8 of J April 199], M, W. Y. /'(ng .c.boowl,dged 
1M, losJeJ wtre OOIQinttl by SJlm.2 tM';", out 0/ fhe non 
P'rfo''''''"tt by Ih' pt.;"riff of ",,,,,,,Is o[ Jj M.,cJo and 1 April 
199J. Ow client would MwtVtr bt comptlUaltd for tltu Ios.s by 
{w1IIer swbJt411f1a1 bcuinw. 110" ltd /0 III, .. ltrin, ;"10 of III, 
DtulUIU't ~'II(feto. Your dlell' Ms ft.trul/ntd slltru dbollt this 
COI1'rtJCL You 'rVili MIt 1M' tht ammur,t is lor SUSI,195,$OO. Our 
clitn. plDCtJ all order (or lire loads Tl/trrtd to In IldJ contraCt. 
17lt UJrfre rrwoction Jell away III )IOIU" clien, agGin {atled '0 
pr0vi4t " Itlttr 0/ aui/. 'DIe price of ClJpplf and ,IIuminlum 
saDp mewt rt!ermJ '0 in tAt ordtr ftll a.nd tAt JDpanue wndo, 
retoUted flit deposit wAich OUr clien, hltd paid.. 

(fJ Willi re,,,d 10 III, CO/Olml of 16 April 199] (.i",td 29 April 
1993). we gre Wttvcud 10 advfse 1M' lJae BIl/laM" mppUtrJ 
Wtrt lUIabfe to supply IAt goods IIl'1du tile cOl'llract. 

To .nun lip IAIU lor, OfIr clitnl's dt/el'lcts 10 YOIl1' clienlJ' clainu based on 
tilt c~ntrQCIJ 01 15 mareA o'ld 1 April tift : 

(a) )'Ow clienl did not comply wilJJ the tums or the conlr"c' 0/ 15 
MareA 1993 in W., il did 1101 provide cJte laru 01 aulit timeously, 
our cliel'll 1141 swf,linc4 MlrUJgtJ including loss 01 projilJ; 

(b) in rtgard 10 contract dated 1 Aprit rht trut alrtone"t WAS IMI . 
)'O1l1' client wovld providt ClJJh agolJuf tht {oue bills of lodi", 
tinftOllJ1y but foiled 10 do 10 wilh tht rtsul, IN" o"r clitllt 
susl4fntd d4ma,tJ Indudinr a loss or profits; 

(c) 

(d) 

in rtgard 10 conlract 0{ 6 Aprit Atrtla )'O1l1' c1lelll did not provide 
lilt ItlUr of atdil timtously alld GJ a result our clitnl SllJfO("td 

"'maru Inclouling lOll o[ profju: 

in rtlord 10 Contract 16 April 199J, signed 29 April 199J, IJlls 
IranJ"c(iOn WGJ caned/ed IXr mlltllai COlUtnl whtn cJte lenu 0{ 
aU/il wcu returned ,0)'Our clitnl when IAt Bulgar",n supplitr 
could not providt IlIt goods; (this is iI re(ertoce 10 conUact 
l1S0AUI 

(t.) in a"y tvtllt LIlt COnlrQCIJ WUt taEnted with bribtry a"d d!trtlort 
nol t"/Ofctdlt. ... 

17Ie (Ol1lracl isnlt.d 1 July 1993 was siptd 0tI 6 Jllly 199J. 

(1J In Jilly J993, wA'1I our elie,,' WIll In BtrJ"'" Mr Wil Y" Pill, tdtphoned 
Aim "lid J.id At W4f Milt Mr Gil U YOI'I,. Botll ~t to Ollr clitllt. Tht 
rut o/Illt ",,,,,tu.tion MoUJ """ IlIt probltm ADd &0 bot solvtd NI llIey 
Wfrt in lIoubie wWt IIItir lOp manlllUfltll1 and IlJtltJl llIe probltm WdJ 

JOh,ed our cJltrtt W(NiJ be ill trOllblt pUJolllll1y 'fld also in 't,ard to Ais 
businus actMriu in CAiM. 

In t.'It li,hl of lilt prtwli/i", almoJp/I"t 1M' our clitn, w#s OlWlrt I.MI 
busilltJImm '" CAilta iIwolvtd in dLspultJ M'Lh ,OWrMItlll o/fid4Js wert 
jn fJtrsONlt Jeopardy, our elitnt a,ftt4 'A see M, Gil U fOtlI atld Mr Wu 
YII PUt,/allr 01'1' Wt mOl'ltA. Men 0fJ' ditnl 4fTfwd '" Air W" Yll PIII,'s 
offiCI Ae WdJ W7wfI MIIQlUt 'K' whicn had alrtady betll signtd by tlrt 
OIltu portia. Nt w.u rolJ by Mr R-\t YII Pin, rnal tAu tiocwntn' wcz.s 
rtqufrtd by Aim JO GJ to sarufy Afr WIl YII fi",'s lop 1rUJI'I0,tmtllt 
OIlttTWilt both II, ""d Mr Ltl W04I Id bl iII/roublt. Mr ut look dti.J GJ II 

tNtal 10 AU pttJOll41 sa/tty tiM 10 IIi.s bwinw inlrrUCJ. Ovr dient 
poils/td oed IMf IAt tams 0{ tilt doauntn.t wtrt llJt/au in tAt /(,,,, of rAt 
faer I.MI OCIr cli.tlll Md ruLailltd tht WstJ ,tlartd 10 Gbovt tJM ill 4111 
n'ellt il WGS tcuUy impDJSib/e '0 ddivtr tht fOOds by 3J Jilly J99J. Mr 
WIl Yu Ping said thaI our ditlf! tholdd I10f wOt'f'j aboul tJrt dDcumtn' Ilf ir 
would IIt'11U bt tltffNud. Ht tAtll wei'll 0tI '0 stl'f IMI At had .Ifttld, 
provid,d OUr cti'lIl M'th somt SUSJ miliiOll wortJ. 0{ busilltJJ and At 
would iJtcrt/IJe wt Older by allolJrtr 11 milliolt WOf!l\ 0/ bctsilftSJ 

immtditJtdy Gild Ae would .uo givt ou, elitll' rwo more (Dltt,aclS wortll 
about JU5J mifliOll tach. H, undrrtool tAa. rJtrrt WOCIld bt 110 probftm 
IU' .hut had III !ht paJI wilA tAt rimtow/y Lssue 0/ irrl"JOUbl, 'rans/tfGbtt 
Itl/US 0/ au;/. He nllttJltd tJs4. all' client woliid be ,bit to ftJfil rIIt 
Wrru 0{ Anflt.nlrt 'K' OCIt 0{ rAe p,0{i1J IMI wowlJ hi! ""traled from new 
MiliUS '0 tilt ordu of SI6 milliOrf. The /Kofiu ItJtualtd from IlIt 
rfGfI!arnOIl WOII(d bt sufficitnl 10 fiutd IA t JNr'MJt 0{ lAe ,oodJ.. Durill, 
tht muril'll M, Ltt ,alit 10(, Wu y" Pin, ha,,1 eop(ts of ,If of tAt 
docwtttJtLJ /Kovin, Ollr clitflt's loss. l1t aCflJ.2l IOJl witAOllt tdi", into 
d'CCOllnl loss of profits, c.m, illlo [h, order of $U5700,OOO. 

The rc(c.ence 10 :lMCIUre K is :I rdelcnce (0 Ihe dOCllmtnl which Ltc signed (OT Sigma 

on 21 July 1991. 

(8) M, WII YII Pin, oplaintd to Mr P K Ltt lJuJ. il m~ .dt somt rim' for 
tltt ntw bll.riI1US '0 comt wauglt alld in ,M meantimt ht SMlIld ltnd a 
fax .J pa" of I~' prfltflce to Jay &M. I~t mOllt)' W4$ eomin, so &hal 1JJt'y 
colild slsow rJJt lax '0 Silllapore. Tbis WI1I follow,,' by /wtAtT rftplUlS of 
IIIis no,." by M, W. y, Pinr. O. 21 J.ty 199J a""},,, conaa" """ 
tJllutd inJo for $U5971,000 (ste Mnt.illrt :,fJ? 

(9) YOllr clitnt did providt a Ltttu of Cudit 101 pc" of tilt 4Inoun' 0{ tJrt 
COIfJract of 1 lilly J991 Dre lrallJtJcrioll ftll tNOllt}, wAefl YOIV' clitttl's 
nomiMltd lIIpplitr ill RJI.SliQ ,,{wtd to acctpt 1M utters of Crtdil wIItli 

it was ,,01 in ,crOfdallet I'.;t}, tild, Urms. Mr R1t YII Pin, WGJ informed 
of tills b)t /.Ir Ltt. }.I,"", fll Pill, undmock to rtaify lJJe m,Ult but llIir 
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"tva IuJptHlled. No utru 0/ CrtdU W4f provitUd /01' con/rae, of 22 lwly 
J99J. '11rt {IInJlcr buJinw 0/ Jome SUSIO mutiott wJ./cIr was promised 
MVtr tytnlUGltL 

(IO) I. MJ al abc,..., this time 1M' rAt Lutus 0/ Cudil WIll 1141 /leap/ablt '0 
u.t Rwsf411 IVpplEtr IMI Mr JM, y" PUt, ."iII wed for 12 Ita so IMI ht 
couJd JAow tAu 10 ItJJ SlIplriorl. 

(ll) o.u ciilltl SlUWnullos.su '" fUI'W of OtIC of lAt COII/TGCU .boYt. 'VIUl 

lauu "'eluded OfIr cJiufl's aC'Comtnodation and (sir/art in /bwiQ and 
barUi", cMf,U fru:1ITrtd by rrans/u 0{ Ltrrm of Crtdil 

(12) We art also iNlTVCltd 10 advise )'OIl WI wJw. Mr MI YII Pin, waJ in 
Sydn'1 "'" ,U"" I"'id Aim USSlS,OIX! wA "'I"'rl of. bribe. 

ClttJrly rAm: iJ /I lJ0Sf4ntial dispute bcrwttn lAc partiu tMl C4n be bt.J, 
dtrtnrtinul b)I ClETAC Ut aiM tWJiclr will be wtll COtrVtrSl2nl willt ClWIut laws, 
I"'rtiCllI.,ly tAc ""trllo"",billIy oloontr.", ,."',ed ,.;u, ",,",plio,, 

You" r.w.ftdly 
FREEHUJ. HOWHGDAU &< PAGE 

Ptr:-

,,'in int,rpo" to l5S<n thll taCh or Wu Yu Pins and Gu U Wong h,v, .worn . . . . 
affidavits denying UtlS ISsertions 19ainst him .00 giving prima racie sound reasons why 

he did n01 and would not hiVe done what is asserted against him. 

Lee in his ,ffid.vit or 6 April 1995 say. or this docum,nt 

"'W1I", I ,,«iwd at 1M mUMr .t Mr Wat Yv Pin,'s office 1 WIll shown 0' 

doaun,., wIIicJo Md ." .. dy "'''' .,,,,,d by tA, plll/nJtjf •• d tA, 0",. N."""" 
Ruovrcu RccldmO'tfott CorporO'oolL AttO'clted olld m.rbtl C is CI' true ropy 0{ rAt 
d«vmtft( Ptlf 10 mt 01 lAis mutinl, }.{r WII y" Pin,l.id 10 me words 10 the 
(oIlowinl t/ftcf: , Deed you 10 sign this document 50 !hIt I WI Sliisfy my lOp 
mlDagemeDI. U this doOJmeol is 1101 siptd I could gel into trouble, U I gel into 
trouble I could mike trouble fOl you 100.' J WCI'J ccflcerrt,d lor my ptrsoNd sa/tty 
and for lAc COIIMwarion 0/ my bwlltw optraoolU lit CAina, I re8arded WMI Mr 
Hit y,. Pill, said as CI' Wta, 10 bolA. A/this mutitll J 1M Mr Wv y" Pinl IuJrJ 
copiu of all lite docwrrtlW provinl the COnIpaIlY's loss 10 dDtt. nUt showtd 
IMI wilholll I4killlinlo aceolllll lAc Io.JJ of profit 1M, tltt lew to IJJt Comp'''>' WGJ 

in tlte Order of USJ700,OOO ariJfIIl from ene plaintiffs brtCl'cJtu 01 JJtt COntracts 
relured fQ _""c. 1,,14'0 M, W. r. PI., """ds '0 tAc loIlowinf efca: 1 IhiDl 
!.hal the tums of the doauueal lie Wlfair 10 my CompIIlY, The Comp&DY hu 
sustained lossa i.o pr~viow: coatlacU, IA uy Utal II will be tmpossible fOl us to 
deliver \be goods refened 10 1.0 this doc:umeol by 3) JuJy 1993.' Mr Wu y" Pinr 
replitd with words 10 1M lollOf4inl tltct: 'Do DOl WOrT)' about lIle coatract. It is 

DOl a rta! CIIAtrlCl It will Dever be enlarc:td. I bve to lave solnethi.a& on my 
file to Ylitfy my supuian ~c:rwise I am in trouble IIId you will be in trouble 
100.' Tht" Mr Wv y" Pifll Wtnt Ott to say: 11 I give yout Compuy 
Ipprolimltcly USSl,COO,OOJ worth of busio.e.ss i.mmediJltly IIId two mole 
coAtntU worth USSS,CXXI,OOO eath IIId thm lie 110 furthu ploblcms COnctrDiDl 
the Icnm of aedil &tid the tnGsaruODS lie completed 10 thll you will make 
subswtill profits tbea you will be iD. I posiuoo. 10 pay Md etfea ddivery of the 
100ds ,delTed 10 u. tlIe Qllltnd La (avour of !he OliDa NltioD:l.l Resoultt 
RcdlmllioD CorpolitiOO - WI 0li.4a BrIDch,' 

J "'MUefed my opliotu. On IItt on~ AdM if J rt{w.w~ to sip. my ptrSon would 
be in tWlIltr and my bwJillW in jtopardy. JI the o.w NIJtioMI RuollTcu 
Rcclam4tion Corpor4riOle - LISt CJsitr4 Brdled! ~rritd our lite promlsu Mr Wu 
Yw Pinl m4tlt, IAt C0tnp4ny's profiu 'It'OU1J ~ so svbsf411ti41 tlt4r tAc Comp4Jly 
could Dlord 10 fulfil tAt COfIJr4cL 1 W04Itd nevu Ad~ IIpetd 10 tAt COttrtdrt on 
btMI{ of rAe ComPdlll Nt, 1M Wtlll no' bwt mde rv.J cite 1IIMit of Usc 
OPUdtiO/t of IAt CI)IltrQCI I\Ol betn corsditiortQI llpon IJit SlICcwful impltmtnlllriolt 
of SOlnt USSJJ milliOttWOfIlt of bcuinw .114 tAt profiu ItnUQ'td tAmfrom.· 

Wu Yu Ping denies this account of the eleC'Ution of lhis a&leement. He also denies the 

validity or th, reasons Imputed to him by ue. 

So does Bian Xb.otin. ManilU of Shanlra's No. 1 Business Department which is 

responSible for the importation of, inler alia, metals, and Wu Yu Pin,'s -boss-, who says 

he was present II INS meeting and thai the document was signed on behalf of .U plIIies 

II thlt meeting (he is on' of the signltoriesj. 
( .... ') 

\ There is a dell more material to the same effect. M whll I have a~eady recounted 

\ demonstrates to my Ulisfaction thai Shantrl. hIS m~de out • prima facie ase that il s 

initi.1 cllim hIS been 'seHled' by th, '&leem,nt or 21 July 1993 .nd thai this .. "Iement 

agIetmenl hIS nOI been perfonned [II contllru no .. bina!ion clluse), I 1m Sllisfied that I 

am not required (or indeed entitled) to stay this act ion lnsohr as it claims to hive the 

settlement agreement performed or dam.ages for bruch, which would amount to the same 

figure in dollar terms. 

r Slgml submits thai noneth,less I should in l.d SI.y th, whol, Iction and "r" it to 

ubitlltion in the PRe. \I .. sen. th.t there II' sevenl reasons why I should do so. 
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The first is that the "scttlement agrccmclu· of 21 July 1993 wu a ·,hlm" so thai the 

breach .. aUeged by Shll1ln ICe in dispule II1d should be r .. olved under II1d only under 

the arbitration clause. That in my view is I boolStn:p iI~menl. It assumes in its own 

lavour that the original dispute .. mains unsettled. II it dOtS, then in due cou"e it should 

be referred to ubitratlon: bUI as I intend 10 order the determination of whether or nol it 

hill been settled as I separate issue and in advMcc of the other ~ucs in the present 

proceedings (thus effectively '''ying the remainder 01 the present Iction against Sigma) 

the ugument lor Sigma wiU prevail it, bUI only ii, the dispute "lelTed to ubitration by 

the contracts has not been settled by the parties. It there bas. been no such settlement, 

.7(2) 01 the International Arbitration Act 1974, Miele 8(1) 01 the UNIClTRAL Model 

Law will require that I stay this action and refer it to IIbitration; s7(2) because it will 

then be clear that the dispute between the parties -involve the determination of a milllcr 

thai, in pUrluance of the arbitrltion agrcement is capable of settlement by lIbitntion", 

II1d, in the case 01 Miele 8(1) because there will h.ve beon shown 10 be a dispule the 

subject of an arbilration a"eement which is nol -null and void. inoperative or incapable 

of being performed-. 

Support lor this filSl submission was sought from Ihe many decisions in- recent ye." 

upholding and enforcing I1bitnlion agreements, as an alternative to curial proceedings. 

~, 
The USA' cases evincc a cleu present view, but it is of compuatively reccnt adoption. In 

" Uoilcd Sicelwmkcu of America y Warrior and Gulf Navieatjon CA (1960) 363 US 
'. 

pS74 (a decision 01 the .United States Court 01 Appeal lor the Fillh Circuit) the m.jority 

of the Court in an opinion prcpued by Mr Justice Douglas, upheld the enforceability of 

an arbitration 19Ieement between an employer l1ld ils employees. But in the coulse of 

doing so, he said (at pS78) 

• 'Thus IIr~ "'" 0{ IIrbltration CIIJU, iIlustn.ttd by MU;o )I S'wga, 346 US 427, 
btcOnIu i"t1n-anl 10 our prob/tm. nere'" tAe cAoice is bttwet.n Me adjudication 
0/ casu or conrrovtrsiu iJt COUtU wilh Ul4blWttd prOCeJlVU or even sptciol 
srlll1llory sa/tp4rds 011 thl onl Ja.GM tllfd tht stnlUtlU'lr of thtm in tht more 
i,,/omltll GrbluGtion rrjbllMi on tht odru. In lJIe tommtrclGl C4Jt. arbirration is 
the subsrilJlrt for litiltltiofl litre arbirrGrion if lire .JUbsri~tl f(W fnd&UtritJl Sf.nl~. 
Si"ce tlrbi,ratiotl o/labor disputu Iw qulle tBlferelll fonctiolU from arbltrGriolt 
u"dtr an ordinary commtfcial tI,rtune,,', lAe Jtosrility evinced by cowu rowards 

tubilrtltion of commtrci41 dlftOfltJIU hils no plac~ "tr~. For arblrral'iotJ of I4bor 
disp4lJu &lIIdtr coUunvt btJrll2i1tiltg atrttmt"u is ptlrl tlfld ptlrctl 0/ tht 
collectivt ~rlaWnI proctJs lutl/.· 

The -boslilily· 10 which Justice Douglu {e[erred soon changed to encowagemenl, 

endorsement and determined enforcement. 

In 1979 the United Slates Court 01 Appeals, Fifth Circuit, delivered its judgment in Ylkk 

y Alllntjc M,rine Inc 60S Federal Reporter 2d Series, pl66. AJ p168 the Court Slid: 

In IlIt C4Jt (If bar iI "'Mor bt SQit/ wirlr poJiriVt 4.UlUtlnct IMI tnt arbllrtlrion 
ciDust ClJMot be consrrved 10 include witJUn iU ICiJf'l 1M p14iJtril!'s clGims 0{ 
br~acA of (.(Wrac" breacA of warranl)'. and ne,li!tnl dtJi,fI 4114 COIUnctioll 

&e SaIl";Mrttm Mom/Un, CQln y Gmlrdl BrMl( Carp 434 F.14 310 (5L1s 
Cit. 1970~ The qIltJlion IIItli btCDmtS ..w.ttJra tAoJt c!Dims lire so tied in K'ith 
lIIe c!Dim of fraud and dt,d~ wltidi is fIOl fairly wilA{n 1M. arbiltaliot! clollSt, eMr 
they "'Mot be sMrt.d lor pllrpostJ 0/ arbilrtlrlon. 

In Sibf", )I Tqndy Com 541 F.ld 540 (5th Cif. 1976). tht co1ll1 dutiflguishtd 
cltlinu wAich tlrt ItgD11y ~lIlmwintd' alld tMst whicA art mtrtly 'dtptndtllt~ In 
IMr COlt, tU in tAis, rUoilltloll by /At tlrbftrator of tne tlrbirrabll porrioru coiJd 
ntlve rtMtrtd tht. ·NJII -tlrbirrtlblt portion !Dr,e1y tll QII tnt! 1M4 nowMr, did 
1I0r me"n Iltt Wues wert ltlalfy intutwifltd, 12M IJu cOllrl ordertd judicial 
procudings stayed ptrrJilll arbitration. 50 F.ld at 543-#. Cmpare ShaQirD 
~ J20 F.S'pp. 598 (S.D.N.Y.1970). 

{J} As Ute dislrid COUI. Mud in iu order, tAue is an al/tltl'ion eM. cIIt 
tlrbi'rarion cltlwe was inductd by fraud. If, ill fa ct. me tlrbilrllrion C!aWl WIll . 

iNllICtd by fra.., rio", ca. bt lID arbi~ariDn; and if <Ir' parry charging <iris 
fraud shows Ihue is subs/tlnce (0 his "'tlTIe. thut mllJ; bt II Judid41 Jri41 of Iluit 
question bt/ort tl nay (till UlIIt. Ralgrr Lpwrcacc Cn y Devon.thirt &bcics 
1M.. 271 F.2d 4()~ no-Il (2d Cir. 1959), rut dismisstd J64 U.S. 801, 81 set 
27, J LEd.U 37 (196<1). 

Accordingly, we ,Mrst. and Ttmlllld dais Ctlst 10 /ht district COWl ro dtttrmint 
wJJttJru /Ae buytrs were frtludMlt.lllly inductd ro tnler InIO LIse "rbilr.tWn 
IIlretnrtllt. 1/ they wue 1I0~ tAtll tAt dist,ia wllT1 is direcred 10 st4y "inner 
judicio I procudillll ptMia, arbi'ra/iors on JIIe breach of contrad cltlUru, IJIt 
brttlcn of Wtlrrtlnty cl4im, alld IJI~ IItgliltnt cOlllttvc,",n tlIfd dui,,, claUn.. • 

The paragraph numbered [3) in this cilltion is particularly relevant to a problem in this 

matter wilh which I wiU deal hter in Ihesc leasons. 

In Commerce Park It DEW Freeport v Mardi." plOsrOlCljpn Company 729 Federal 
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Reporter 2d Series p234, the Fifth Cin:uil of the Uniled Stales Court of Appeal. "id .1 

p338 

"Ravinr duummed Jh.a( tAt partiu nury. i/lJJq cl!OOJt. 41'U 10 arbitrate clDimJ 
arising undtr rJae DTPA. we Ru'n 10 rile Is.svt wltttJtrr lItt diJPWt btrwun list 
parritJ III rile lnstDnJ cast WQ.f propttty dttmtd ~,bllrdblt by IlIt disrrid court. 
IniliDlly, we IIOtt IMI 1M quutioll of orbirrobiUly U 10 be tkcldtd by tit, COIU" 011 

tht boris 0/ fAt contrac' ttlt'rtd iNo by Ihl pordu. Su 9 U.S.C sJ, Jtt Qiso 
Sol£lhla,,1( 104 s.et" 860 tl1j Pew PPM' 02rp Y f7qqd ci CantUa M£f Co 
J88 U.s, 395, 40t fOtt 87 S.O 1801, 181)5, 1807, 18 LU1d 1270 (J967), 
Arbitration JAoaJd fLO' bt denIed \urlw IJ un be uld willi positivI. 4JJlU'anct 1M' 
411 .rbitroriott cl«Wt IJ Ml swctpttblt of.1I Iisltrpr'tlJrfon whfch would COllU W 
dbpwt 01 Usve .. .' ltid y AtLantic Mad".r In, 60S F.U 166, 168 (5th 
ClT.1979). Doubu AS 10 ubltrabUiIy ar, 10 be ,tJOIvtd In {fl'KJtU of a,bitrarfott. 
Su MQJca II Cone IUpra, 10J s.et. tU 91/. III Prfm, hint swprlJ, tAt SlJprtme 
CcNrf tJ",bliJAtd lIlal 'in ptUSiltg IIpOn II d appliurfon for II Jtuy whilt lilt 
parties .,bilrtltt. II fedtral co,," may coruidtr 0tI1y hnlu rdarfttg to Ill, ,"~killg 
and ptrfor1n4lSce 0{ IAt DlrttmtnJ Jo Drbjtr4lt~ 388 U.s. a' 4(U, &7 s. Ct. Dr 
1806. :nu.u. lor txIImpit, if OtIt 01 tAt pdrr1u DlltltJ fraud in rJte iMuamtnl 0{ 
tltt arbirratiOil ctDlUt lUll/. su id. 121 4OJ-04, 87 S.Ct. DI 180S-06. 'hiJ may be 
dtlumtnl!d by rJtl ColIrt. -

The reference to -the DnA- is I reference to the Deccptive Trade Practises - Consumer 

Protection Act, of Texas. 

In 1981 the Second Circuit of the United States Court of Appeal in GenesCQ Inc y T 

Kaklycbi de Co J Id 805 Federal Reponer 2d Series 840 It 847 said 

"MItre, III lIut, II dtltrmiNItWn Jw bten madt tMt pdrtiu ADVt ""trtd illlo 
bindin, ttnd enlorceablt ogrtantlSU 10 4rbilflllt tIItlr diJpwtJ, ilIt Suprtmt COlin 
has madt /I 'Mdtn' rhot qIItsrionJ rtgardin, tltt scopt 0{ rJtt IJrbilrlJrUm proviJion 
mlUl brt Qdd,uJttI: 

With .. bcaJthr ff,ud {or 1bt fedcrtJ policy favoNla ubituljOD •.. the AtbiU.atiOD 
Ad uublLsW thaI., U I miller af IcduaJ Itw, Illy doubts coDCCf1l1o, !he x.opc 
oC ubiUlble U3UCJ lIIould be resolved ia (.lYOIII' of lltIiUllIoD, whetber the 
problem al h.aod 11 the CtlIlS1nIcCiao of 1he coDtud IItIJUIle ilKU Of III lUelltioD 
of waivu, del,y, Ot a lib. dereose 10 ubilubilitr.' 

Mortl H CqaC 46() U.S. at 14-2S, 103 SCt at 941. 'Thls 'tmplultic Itdtral 
policy in ItrV044r of drbitrdl dispult rtJo/llnOtl' 'appliu wltll lpt(141 lorct in /ht 
field o/ltIttrnarioNlI commt"e~ MiJ.ndn.r!L 105, SCr. ar JJS6-57. 

Wt aprustd /ht Jilmt ~ew ill $.A Minrrpcqq . dp Trindpdc-5amjfd Y llIph 
JJJJ:l.JJJ<. rS.mirrI1: 

nc: rcdual policy {avow, vtJlllIUOA ItqOltU III 10 constnrc ublt.rali01l. c:Jau.sc.s 

as btoa4fJ as polSiblc. tDtoublS as 10 ubit.rlbiJitr Ibould be "rtSolvt4 to (aVOI&!' 
01 c:ovcnJ:C," ... laliJlllIe udvdi., cctWa diJpalu flom utilulioD m"~ be 
°dc.u and UDll!lbipou· or "umislabbl, dw" aM _. ubitr.atio .. sboIaJd be 
ordered "u.nJCJ.J it ml)' be wd wi~ positive LSSUmc:c !.hat tbc: mUlltin .. thUle is 
DolntJuptible of &0 iDluprct&1loa thlt CO'ICI$ \be I$$Cttt4 dispellc",," 

And in the $alDe year the Ninth Circuit of that Court said, in Manarcmcnl and Technical 

CllOSllilaols 5 A y ParsonS-)lUdcn In!emarionll Corp 820 Federal Repor1er 2d Series 

1531 .1 1534 

-Ftderal arbitrDtiott law 1w UldblWitJ "pruwnprlDn IMI alS d/bit,al body MS 
aC/td witltfn its powers. HllWprd EJce gild Mrrh«nic«1 Co y funk Brigoe Co 

754 F.2t! 347, 8JO (ptA Cir. 19!5~ ThIs I"UU"'ptiolf auO to q[tClUDtt tAt 
'-/ibtlal Itdtrdl policy /fNOriITl drbilraMn dgruJlWfl.r.·' Ml'rvbirbj JfotofJ .. 

Sola CbCYIIq-Plvm",/h. m U.S, 6U, 625, lOS S.CL 33/6, 3JSJ, 87 LEJ.1d 
#4 (1985) (quotin, Mores H ConI Mcmoo4' Hgspitql y Muruq Ccmttr. C0'D 
160 U.s. 1. 2(. 10J S.C, 927, 9n. U LEJ.lJ 765 (l983)) ; eqrlOOI & 

Wb;acmQr4 508 F.1J al 976. Vtl! policy ftNOUriIII arbitration 'dpplits witlt 
sptcitd fOTct '" till fitld 01 inttl7li2oonal commtrct.' MiuyhishL 105 5.n at 
3356-57. Su also Gtncscp me y r fGzpumi &. Cg 815 F.U 840, 847 (U 
Cir.1987) (rtcol"isiflt addtd pttSlUflptiolf). We rM!W dt novo a conttlSrion 1M' 
drl subjtd malter of 1M #rb;If"ricn liu Olluidt ilIe SCOpt 01 d contracr, sinCt tht 
arbUrDbiliry of a dirplltt concerns contract inltrptttll(ion dnd' 0fS/y l/toJt dispults 
whid! d party 'Wfl alrtul 10 submit to arbitration m~ be so rtsolved. 
AC<djlerrgncq" Mtccprirts tnc " $raaD"lOt Coro 708 .F.ld un, U63 (ptlt 
Cir. 1983). Howrm. wt corurnlt orbit;al trIllnorily broodly 10 oomport willi rJst 
tnlorctMtnt-faciUtating rJrnut 0{ rIIt COIIvtnlion dM tilt policy IwarilSg 
drbitrdtion. Pquqn! &. Mrjarmqu 508 F.2d 01 976. " 

In Englmd the rule used to be Ihilt the u:islence of an llbiuation agrumenl did nol 

prevenl any pany 10 it from commencing and maintaining judicial proctedings, because, it 

was asserted, parties cannot oust Ihe jurisdiction of (he' Couns by agJeeing 10 do 50. But 

nonetheless I Court had power 10 order I slay pending such an ubilralion. 

In Berl or Mcrborollrh Y Rower (1843) 1 Ben 125 (49 ER 1011) the Masler of Ihe 

Rolls (Ld LOngdale) uid (at 46 ER 1013), 

7Jtl rtMaining lu,umtnt is, IMt drt dud conraiISJ a clust lor a reltrtnct 10 
drbirrdtiOtl. Now IAtrt tire a Iflal nlllJlbtr of CdSU in whicll, from tilt dilficlllty 
of 4Sctrtditliltg /hI! IrvrJs and ,ht rrra, complication of rJst l illiu dnd Inrtrtsu 
(nvolvtd. it is dlmesr impo,lJiblt for tht CO&II1 to do Slrict jll.1rict btrwun pdrriu 
widr.in JIIch limiU of limt and uptJUt OJ art in dny ktrte proporfiONJlt 10 Iltt 
wt/ilt 0/ tAt frtltrtJU In tplesl/OII. Man, CGJeJ OCClU, in whicll il fJ pttf~"'Y dtar, 
1M, by mwu 0111 ItfUMct to orbirrllrf.oll, rJte ttalll11trtsu of rht pdrtitJ will bot 
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mucA beau IOriJ{fuJ ~1I tJ.ey colLld be by o"y Iitir4rion " .. Court c{ JlUtict. In 
IAUt auu JAr Coru1Iw mIMI 1Jst.1/ WI)' IIUIow lAc, trUlfttr, of Ihu lind should 
be dCifrmintd Us " way man bcfl'ftdJi to rAt porrfes. .ltd muclli mOtt. so, wIIltl fI 
fiNls ""', tAt pdrlfl.l. .. ndpd""1 diJ!i,wtiu 0{ 1M' kiIod. Mw povikd 1M tA." 
senleme'" by .,bltToticn. 111141, /towev(" ken tkcldtd. Nt thcJt clDusu lOr G 

f,/erUle( art "'" bfn4itlr &lpOI1 w porliu, who aJMOI COllI,,,,, thtnudvu QUt 0/ 
tAciT rirlll to Iuzw fAtir dlsPIIJU /tIded ill Couru of JU.lfilt. NmwilAstorulinr tltt 
"..11, OSIU III wAidi " TtlaDlel fO "bttr"rIott may /lIStly bot prt/t"td 10 
probt,td litit.rlDft lit Court. OlJU wflMwl t114 ,rUt, ill wAfcII, by no pOJSibility, 
c:ollld .,.hi/'.'MI '" chd, jwtf.ct wAicJI 1M pawtfl 0/ Cout1S 0/ Justice mabie lIIun 
10 "",WItt,. CAsu luue wW 'NUt tt« in lilt contunpkHion 0[ lilt pdrnu 
witt,. IAq mltrt.4 into IIrdr 0lfftmtftL /. Nu, WIder IJItJt tirC1JMJUJflC:t.J, beefS, 1 
fIItnk, }wtly Add, IMI IJrbilrot1m a.wts tift not IQ be tJI{orctd .,'Inn tJu: 
portia, and I fiNJ ""thin, III JM wort/inr 01 that partfC1lll1f c1tuuu wAleli Of "II 
• fterl ,JdJ aut. • 

ThIs decision wu affi.rmcd on Ippetl. 

Twelv. y .... Iller came !he deci,ion of the Hou .. of Lo,d, in Scott y Aycry (1856) 5 

HLC 811. Th~iJ lordShips held that I provision in I contract refcrring to arbitration. 

difference between parties to it and providing that no Iction could be maintained in 

respect o( the maller in difference unlillhc diffclcn~ had been decided by arbitnlon;, and 

th.n only for such .um as tbe lIbitntors migbt IWlld, was I.wful and v,lid .nd 

accordlngly that no lelion was maintainable uolil an award was made. 

Scot! V ",vcO', or I' leut the principle for which it is cited, is much referred IO~ but I 

suspect thaI few have: read it. 11 is In interesting example of the course. of Litigation in the 

Jast antury. The .etlon was brought in the Caurt of Exchequer. The phintiff 5ucd to 

recover his loss under what WI.S in effc.ct the Nics of tn insunncc club which provided 

thlt cl.itD5 should in tb. first instance be ascert.ined and ,ettl.d by tb. Committee IDd 

that entitlement 10 demand and sue for claims UOSt so soon 1$ but nol before the amount 

to be paid waS $0 ascertained. The plaintiff sued before the amount was so asccrtained. 

The derendant demu"ed. The Court oC ExChequer Cound Cor the plaintiff. The Court of 

Exchequer Cblmber reversed thai decision. The plaintiff appealed 10 Ihe House of Lords. 

The report records thlt -ne Judges were sU[D.[Qoned, and Mr Buon Puke, Mr Baron 

Alderson, Mr JUllfce Coleridge, Mt Justice Maule, Mr Justice CnsswcU, Mr Justice 

Wightman, Mt lust ice Esle, Mt lu.tice Willi.tD5, Mt Bllon Martin, Mt IUSlice Comptoo 

and Mt lustice Oowder attended'. The m.tter was ugued by Counsel for .ach party and 

the lud,es on 25 lun. 1835 requested .nd were granted time to consider the question. On 

10 May 1856 the ludges .g.in attended before their Lo,d,hip' and eacb expressed his 

view in the form of a judgmeDt, each of whicb i, reported in fuU . They differed. On 10 

luly 1850 Ibe Lo,d Chancellor, Lord en"worth, and Lord CampbeU each delivered • 

speech upholding rheir decision or the ExChequer Chllllbc:r and Lord Crll1worth staled 

that Ld Broulham who was Ibsent in consequence of illness, concurred. Thus was a 

monumental decision reached in the 1850s . 

By the time of tbe poblicatlon of Volume 1 of tbe 1st Edition of H.I,bury's lAws of 

England (1907) the law was as SIlled in pm 946, nlDlely 

-A SIIbmLwI}It avrJ.orUu Iht ubitratOf IAtrtby 'ppOillttd to IItar atul dtttrmfnt 
Iht marltr ill dlspuft bttwUII IlIt partiu, but It dou ItOt OWl IAt juriJdiction. of 
IJst Court. My potty 10 II .nIbmWLoII may, lAutlOft. btfort rIIt Inwm/ is flllldt 
cotnmt"U Itlal procttdinlS itt ruptCl of aliI c14im Of C4l1Jt 0{ "ctiorr includtd in 
dat .nIbmiJJiofl .At COInInOti law !ht COW1 ""d no jwirdiction 10 stay such 
procttdings; . buf wlttrt w' .nIbmissiort is Cortt4ln.td ill " writttll "crUnIt"!' rIIt 
Court MS iurisdjctton under thl ArbilrGtWrt AC4 1889, t5' Sfay procwlings 
ClHMIt"Ctt/ in ruptct o/Gny manu alrted fO b< rtJurtd 10 GrbifrDOOrt. 

. ~crt Jilt IUbminLoII is COllt4intd ill -a wrilftll DlrttJlftllf il MS tilt samc efft" 4S 

if it ADd btt" mDtit "" Older 01 Court 

nl Court will 1I0t, OJ 12 nUt, rUfrllUt all GrbilrGlor {r0l1l procttdilll wirA a 
rr/ut"ct 011 IAt groulld eMt IAt IIWtlrd will bt /noptrllrivt; bur wllue tAt 
.nIbmi.r.n'oll iurl! is impeacAtd. all iIIjllllroon fM1 bt "allltd fO rtJ1rain lilt 

. Grb/fral« from procu4illl UI1IiIlht qvwton 0{ Ihe wlidiry 0{ tilt .Nbmluioll Ivu 
bttll dtftrlflirttd. -

The reference to the AIbi~ltion Act 1889 is to ,4 of tb.1 Act . It provided 

-JI"ny potty to II .nIbmwion. Of" a"y penon dGiming wouln or Il1Idcr lIim, 
COtr11ritIlCtJ a"y Itgd procttdillgs 111 'flY cowl IIlaM lIII1 ot/U:T parry to tAt 
submfssl.on. or (I1IY ptrJon cllliminl woullt or Wltler 1Wrt, in ruptd 01 OilY IrUIntr 

alrttd to bt rtlund, allY party to suclt ltgal procttdlngs may al Gny time afttr 
GpptflrlJIICt, lIIId btJorl dtlivuin, Glly p1tadinls or I41ing allY othtf sups ill lilt 
procttd;"IS, apply 10 tMl COWf fa SI4y IJrt prOCttdinlIj alld IMI courl or 4 jwJ,e 
"'uto{ ilsarisJiul wu tAut U 110 SSl/1iclcN ,tdSOlI why lilt MIIfttr should Mf be 
rtltrrtd '" "ccorda"ct MIlt tAt nWmus.lo .... atsJ 1M, lIlt IIppliC41l1 WdS, at IJJt timt 
wlstn JIlt procudittls wtrc eotnmttICtJ, .nd srilt rtmlJilU, rtlldy lind willilll 10 do 
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.11 Ill/II,s flleWGry 10 IJsc proper a:l!uillCl of tilt: "bitr.riort, wury ~ ,lit order 
Sftryilll tAt pr«tct1inrJ .• 

There is no doubt (hilt since the commencement of the 1889 Act Courts in Engltnd have 

become progsessively more disposed 10 enforce ubilnlion Igrumcnls than they were in 

culier times. 54 or the Arbiuation Act 1950 expressly empower. • C.un to stay its own 

procudinlS pendinx arbitration, if satisfied thai there is no sufficienl reason why the 

maller should not be referred in acrordilllcc with the submission and that the applicant 

WlS, II the lime when the proceedings commcoet.d, and stiU remains, ready and willing 10 

do all things necessuy for the proper conduct of the ubitntion. And now, if the 

ubitralion is "non-dome51ic" an English Court must Slay proceedings in respect of the 

dispute the .ubject of the ubiuatlon .greement ir the other piny to the lIbitration 

agreement, aftcr Ippearanct. applies for such an order berore delivering any pleadings or 

tiling any other .tep' in the proc<edings (Arbitration Ad 1915, sl). 

The present prinCiples applied in England ate thas<: stated by !.Drd Mustill, with the 

concumnc< of !.Drds Keith of Kinkel, Goff or Olevely, !aunc<y of 1\Jllichenle and 

Brown Wilkinson in Olannel Tunnel Group lAd v Balfour Realty Cons1mctjoo I1d 

(1993) 2 WLR 262 at 280 where he approved what was said by Parier U in Home and 

Ovcrseas IOSYD"" Co lid y Meow IOSIl[aoce Co alK) IJd 1990 IWLR 153 at 158 

namely 

-J", casu whert thtre Is an "rbtrrGlriM dtlwt it is in my judgment the mort 
tltcuW'1 1M' /vII sc"r, arpmtlll ,W,IIIJ nOt bt permlrtu 271t partiu Mvt 
"TtU on their cJrosur lrlbu",,/ find If tifftwn, is tIIrflltd primtl facie to Mvt the 
dupUit decided by WI rribuMI in rAt first innanct, " bt frtt from tht 
IlIltrvtntion of lilt CClirU Wltil it lull bien J () dtcitltd "tid "'t(eafter, if it is in Ills 
favour, 10 110/4 it IUIltJS tht plainrilf ob14fM ItAve " 0 apptal and succusfully 
appeals. 

lit the CDJt of II commercial Glrbiflariotz lilt above runtJrh dpply wUh tvtn perdU 
lorct, perh'ps upec""1y wAtl! JJrt tlisPWt IIv7u IipotI constnu:tion. or the 
complictlhon o/tums Or trllde practict. ArbliralOrJ find IJInpirtJ ill the saml 
bcu:fnw or 'rade as tlte pGrtitJ art Ctl14fnly 4J wtll Or btuer able lMn fht c.ollr~ 
10 Jud,e ., tAe partiu must bt ..utn to Mvt mUM or Wtndtd by tAt words or\. 
pltr4lU IAty Mw lUte(. 1o judgt what tAt pdrriu ~ld at Onct Mvt rtplitd if all 
WtOWll bysraNler M4 «.SUd wI MoW ro MpfHn in II ctfUlin evtlSl Mt dtall with 
by IAt CiMtrac~ .nd 10 .brow what IJft IlIt prutica In IlIt trIJdt. Nrx onl, is Urt 
dt/tNlanl cntitltd 10 IuJvt tht diJplllt decidtd In JJrt /irst iJu£ll~t by SlJcJr fHrsolU 

bu. tht rowt sMuld MC En my »n', J/IVt in thc: dtflfur of C4StJ'. duilU lAc: 
que.sdort wltJu.Jw lAc: buftfiJ of thtir ~twJ. In vtl'}' cltar C4IeI a p14inti/J is 110 

doubl tlttidtd to Au JlUMIDf)' jaulgmtnl notwilJuftJlfding flIc: elawe. but Whl.lI C 

plarllli/f stds immtdi4~ judgmcnt in olAr; than a detJr ClJJt and TesUU tAt 
I1Wmwioll of IAt di.spWc to tht IribuntII On wAidt At NU I2fTttd, Ont is boJUld 10 
wonkr wIIeclttr tAt COIUU wltlcA At /I4J ftJUlI U prompu4 by cite knowledgt thaI 
tAt chosm trlb~MI MIA lu mort inIinuIlt J;nowledrt 0/ lAt trade mqy reaeA a 
concllLJion advtrst (.0 Aim In rtsptCf 0/ which lit mixnl tiill" /ail 10 oblc~ 1~V( 
JO apfHal or if At did OOMUt 1t4lJt, faiJ 10 dtm(ltL1fralt allY nror. ~ 

The same approach can be found in the numerous cases where: (he arbilralion provision in 

I contract has been held to remain operative even though the rcmaining provisions of the 

conlraa nol because, (or examplc, they may be void (or ilIegalilY (Harbgur ASS\lt;)DU Cp 

alK) lJd y Kansa GeDeral [n!emaligna! [osuCJncz en lJd (1993] as 701) or may be 

avoidable for iMocent misrtpresenlation, undue influcnce or duress (per Stcyn J in 

H"boul Ass",.n" en 01K) IJd at first instance (1992) 1 UR 91 at 91). 

In the Coun 0[. Appeat in Hubour AsSII"OCZ Co arK) lId, Rllp~ Gibson U reviewed 

the English Cucs prior from Hayman V D.rwin IJd (1942) AC 356) to the time or his 

judgment and concluded, al p714 "The question whether aU the promises contained in the 

~grecmenl wele rendered invalid and void at the time when the panies signed the 

documents by· the illegality or the agreement is in my judgment a d~pute arising out of 

the agreemenl.·. 

In this St.te, howew, the c.urt of Appeal has held by a majority (Clarke and Handley 

llA, Kirby P dissenting on this question) that the effect of a declaratinn thal a conU.ct 

which contains an arbilration clause is void ab initio is that thcre never was a 

cantratluilUy vaUd submission to arbitration. See IBM AuSlrali. IJd y Naligo,! 

Distribution Smicts lJd (1991) 22 NSWLR 460 .t 485 (Clukc IA) and 481 (Handley 

IA). ApU1 from this decision, which appears to be out olUne with the 'ppro,ch taken in 

other jurisdictions, the approach in Australia to arbitration clauses has also been to uphold 

and enforce Ihem. A clear example is Cnd,lfa O!OSlrudjgn Pry lId Y Sial, Ra j! 

AUlbority or NSW (1982) 149 CLR 331. The arbitration clause in that case contained. 

Sam y AycO' clause. The contract re(elTed -an dispul(,$ arising out o( the contract 10 

iIlbitlation-. The contract containing that c1ausc was held to have been terminated by 
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frustntlon, insofar as it provided for work to be done, but not lnsofu as it required 

d~put" to be ,ubmined to ubiUation. See pel MlIOn I at pp364-6. 

The principle, to wblch I hm ,d,ned lequire th.t if • dispute the .ubject of Uti&.tion in 

tltJ, CoUll hIS, by conl!1C1 between the panics, bee' ,ubmilled to ubitration th'n this 

Coull should Illy th.se Plocteding', 01 .0 much of th.m IS the panies h.ve .greed to 

submit 10 ubilnlion, so Ih't the conseruually chosen method of dispute resolution should 

Plocted. 

But that approach does not. in my oplniOD, require lhll I Illy so much of the present 

action as seeks 10 enforce the a.ettlcmmt apecment. The rcferenct in clause 16 of the 

contracts Is to "All dispUitS in coMection with this Contract or the execution Ihertor. 

'This conlnct' is II09AU in one cue and 1l62AU in the other. If th, di'putes " to 

Ihose. contracts were scnled by agrcemenl, as Shantrl uurts. Ihcn Ihere remalos nothing 

to be submitted to ubitlltion under tither lIbitratlon clluse. Sigma'S response to that 

contention is that it dispule1 Shantn's as.sencd settlement agreement and thlt dispute is 

one "in coMcction with" contnds l1~U lJld ll09AU and therefore lhe arbitration 

claus. in •. lCh canll.ct appU" .Iso to Sigma', dispute th.t it senled th. disputes under 

each of those contnds. 

\. ~ i, correct to 1ISC!1 th.t there is • coMection between the conll.ct. 1162AU and 

II09AU Uld the asselled senlement .grcement. E.eh of contract, II09AU and 1I62AU 

is a sine qua non o( the settlemenl agrtemCTII. Suppose lhtt during negotiations relating 

10 performance. of • conUld, or recompense for nonperformance or inadequate 

performanet on. pany Ubelled the other. Ag.in, the exlst,net of th. co,l!1ct would be a 

.in. qua non of th, Ubel but I do not think th.t any I.wyer would regild the question of 

Ubd or no and it $0 how much 10 have been referred to arbilrtlion by a claUst such u 

clause 16 oC these contracls. The uprusion ·in coMedion with this p,ntnd or Ih~ 

ucculion thereor is in my opinion I reference 10 the making, mcanin,. vIUd.ily . en 
cnfolet.biUty and the ClJT)'inS out of uch canl!1ct. It SDel DO fu~h" than th.t: it does 

nOl extend to Ihe validily or enforcement of a senlement IJleement reached by friendly 

negotillion. It caUs for friendly negotiltion: II brings ubltralion into play if, but only if, 

,-
·no settlement c.a.n be reached". 

Sigma .Iso submitted that the question of settlement or no was required 10 be referred to 

ubitratlon because such an uscrted settlement did not permit a finding that Ihe arbilration 

agreement was 'null and void, inoperative or incapable of being performed' within the 

m,aning of Miel. 8(1) of th. UN~CITRAL Mcdel law. For my pan it .ppellS elell 

th,t if the dispute hIS been !<SOlved (by 'friendly agreement' 01 otherwise) UI .greement 

to ubitnte that dispute 'if no settlement can be reached' (to quote the English version or 

clause 16) is inoperative. There remains no such dispute. GU!Dmow J, whilst I judge of 

the Federal Court, came 10 that conclusion, namely that senlement of an Ilbitnble dispute 

rendered the Ilbitrttion agreement otherwise appUcable 'inoperative', in Blkri Naviea'jnn 

O>mplOY IJd y GlOriouS Sbjppio& SA owners of Ship 'Golden Gloey'. 5 June 1991 

(unreported). True it is thlt in that case Gummow J found, after hearing evidence Ind 

ugument, thal there had been a settlement. The pirlics were in dispute on that queslion -

he heard Ihat dispute and concluded thai there had been ill settlement J have not yet 

lcached that stage: it is the question I propose be. determined separately lJld in advance 

of any other issues in these prouedings, as Gummow J did in Bakti. 

Lest 1 mJ,ht do SO Sigma tendered some evidence that the Isserted scnlement agreement 

was void. That evidence WIS, first, by In affidavit sworn 12 May 1995 by Qui Gangjie 

'. panner of the leg.1 firm King 4< Wood, PRC lawyers'. He prepared .n opinion as 10 

the ' stlliement .greement' based on Le.', ve"ion of what happened leading 10 its 

execution. On that basis his opinion WJ5 that the "settlement ag.re.cment- under the law of 

the PRe is unenforceable. BUI the ciIcumstances 'in which that agreement came 10 be 

made need first to be delenilined berore thaI opinion is of any utility. Those 

ciIcumslanecs wiU be determined in the separate i!.sue to be tried here. 

Later, during an unfot1unattly long imelVal between the commencement lnd conclusion of 

the hearing, a fut1hcr. opinion was lendered. This was of. Huang Yanming an anomey-al­

I.w of the PRC .nd '. duly .ppointed ubitlltOI of CIETAC'. He expressed an opinion 

on the assertions in a six page letter of 16 June 1995 from Sigml's Solicitors in Sydney. 

I set QUt that leller in fuU , 
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-We .ft. wgen," Irtliltg /III opinion /rom all exptrt btowltdgablt in regards to 
WtntArk""d COtrtm,rdlf' orbirrariort law IUItI. priltc:iplu 01 PRe law. 

We MW, OUI/~td below In summary form tht flDtJUr 0/ rile tUivict whiell we Jttl 

1. this rtq&lt.Sf lor "dYke is In rtliJn.oll 10 II Ntw SotUh WoltJ Suprunt 
Court. Commtrd41 Division CllSt, brougAt by a Otlflelt Q)tpOfGtio/I 

IIgtJUut two AlUtralUJII domld/t C1Weut men IVId a compalfy confrontd by 
one 0{ IAtJrL WI! Gel lor tArtt u/tNllutu. At, POIf, Ktt Lu. Mr RDbilt 
Sang GIld SI""., Inft4lhugict" Campl"Y Pry Lim/ltd. Ow- ditn4 SigmlJ, is 
"" Awtrt"l4n "fistued comptzrry, II Iw bt,,, SIled by III, SMnghai 
Fortlgn Trtldt Corpordtion wlricA is 411tltd lO be tl CllintJt COrpordtion 
eslabitJAtJ IUIckr .ne klws of.nt Ptoples' Rtpllbtie of China. Mr Pong 
Ku Lte U II director Gnd sMrtltoldu 0{ SJpr4. M, Robin Sang MW dt 
.ne rdlVG'" time, on bnp/qytd bcullftJJ m'''tlger of Slgnul. 

2 

J. 

4_ 

Sigma '"ltred Wo J COlIIToctJ rtlevt:ll'll 10 IJW Jispwe wiIA tA, plalntJ'jf for 
tAt dtlivtry of mtl4' scraps of Japtzn fO tel14m poru ill aiM. These 
COtltr«tU Gil in JfGndard form, conklin Gn arbf'rGriotf doltSt which rttUU 
GJ' follows: 

All dlJplltu in tOMtcnOn with IAIJ cottlr"ct or IAt atcurion .nt.rtof sMIl 
be JtrTlul by friendly ntgotilltiotl. If 110 Jtlliunent can be. rtGcAtd, lAe 
ttiJt in dispute sAalllJJtf. be nlb"dNed for orbltrorWn 10 cJ., FOrti," Trad, 
Arbi'rGtitNr CcMm.issiM of tAe o.Ur. CoutICU for ' lAc PromOlion 0{ 
In"rMriottal Tr44e In dccordOlltt wid! IAt Provision.al Rulu of Proctdurt 
of ,lit For"," Trad, Arbitrllrlort Cotrvnusiotl 0{ rAt. 0./1111 Council for tAe 
Promotiott of /nltrllllrional Trade: TIlt d,d,"'" madt by IItt CommIJ~ 
sMI/ be Gcctpted as fttl41 ond bind!'''g upon bollt parri,s. 'Tht Itts f'" 
IIrb(rrtlrion sMIl be born' by Jile lasing poTty JUlIus OfherwUt award,d by 
tht CommiuWn. 

Tht arbi/ratJ.on c14we providu lor drbirrarion by tht Fortl,n Trade 
Arbitration Commusiotl. In accordance. with thtir "tits this AssodalWn 
luIS nOw cJs4ngt4 Its NVrte 10 CIETAC. 

171, rtllVGnt articits olllle CIETAC /fMlu 1ft: 

Arn'clt <I 

Article' 

The Atbitrotion CommisliOft MI Ill, pow'r '0 decide Oft 'ht 
aiJte"" ,nd validity 0{ an tlrbitrdrion dfretmt'" Gild the 
jurisdicriOlf OlItr Gil arbltrdrwn we. 

An arbiJratiOll clowt COIlI4u,td in II COntrac, sluJ/I bt 
reglJrdtd At aisrittl iMtprM,n,1y Gnd Stparallly from IAt 
odie, ckJluu 0{ IAt COn(rIJCI and 4111 tlrbiJ""ion tI"t~tllr 
tlttacJ.,d 10 a contract 'Mil bt ,,,alrd GJ G part of tAl! 
cOn/rad aisrin, lndtpeNlDlrly MtI Itparately from other 
pilrU of tAt contracL 'nit: ... tiJiry of on "rbitrati.oll clawst 
or an crbif""ion G,TttmUl' sAlti !lOt bt offected by 1M 
modification, resdssion. ,rrmillot/on, irlValidiry Dr 

$-

6. 

7. 

8_ 

raoocGtion o[ lAc contract. 

Articlt 7 Once lite parries agree (0 .slIbmit their d.i.Jpllte fO the 
Arbitration Commusion lor arbitration, it shell bt dumed 
Utal Ihey have agreed to COMllCI the arbitration Wldtr thest 
rules. 

The CIETAC rules art illcorporated into tAc arbitrarion clause by virtue 0/ 
Artidt 1. Article 4 givu Ihc ArbltratiM tribunal jurisdiction to determine 
dre aUteflcc 0/ Gnd wdidity 0/ on QrbitrQnon agrtement and the 
Jurl.sdictfon over all arbitration case. 

Our elltnt Sigma allegtS that It 1uss ceria;" tk/tncc.s to claims made under 
the conlracl.J by S!aanlra. These dtltfictS are summarised 4S follows : 

4.1 The claim lor damagc.s by Sigma o::cetds Shantra 's claim. 

4.2 III order to obtaln pu!ormance UIIder the principal contracts Mr 
Let! was obligtd 10 pay a bribe of USS200,OOO to Mr Wu and Mr 
Gu 0/ the Plaintiff compony and CNRRC 

Shatlrra aUe8t.r that all disputes betwttn our clients W4J' Jtllled On 2J July 
1993 In IUfTU / an agreement wJaich is annutd to thtse WlruClionS. The 
tJgrCtAftnl in lAe proceedings I.s rtferred '0 as doc:limenLr in bUMI, 127. 
It will be convtnienr if you would reRr 10 this clccument as documtnt 127 
in your advice. 

Inquiries made by u.s in rtgard 10 PRC law Iulve alrtady iTt/armed us 0/ 
the [ollowing: 

(a) Article 2 01 dlt Forti". Economic COfllrad L4w providt.s lhat 
economic controc'S atcuted betwten ellttrprues or olAer econom;c 
tnritic.s 01 ahe Pt.ople.s' Repu.bllc 0/ Qina alfd /orelgn enttrprisu, 
oYJer fortlgll economic entirie.s or individuau foil within this law. 

(b) 

(el 

The Erphmarions on the Fortign Economic Contract Law (lJce 
'ExplanatiofU') /urUur specify 17 kinds of foreign economic 
controcLt which ;ncludt. !he imporl and/or aport conlract o:ecule.d 
MlWttn a CAin'Jt. '"Urprise ond a foreign tnttrprue. 

According 10 Decision on Strtngthening EzplanariolU on lAws by 
the Standing Committtt. 0/ tht Nalio1UJ1 Ptoplts' Congrt.Ss 0/ PRC 
adopted at the 19th metring 0/ the Standing Commirret 01 the Fifth 
NatioMI Ptoples' Congress on 10 JUlie 1981, tht. Supremt. Ptoplu' 
Court luu betn tJllthorised 10 giVt e:cplanatlons on laws and 
rtgulalioru. Accordingly t1t.e aplanariotu rt/tutd to in tlze abovt 
paragraph MW tnt. force of law !'n Chino. 

Tht. copy of tht COntract GNachtd being ont of tht. princlpdl 
contracts enlered inlo betwttn the plaintiff Gnd Sigma ls Q cOnlrllct 
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9. 

wllld [aIls witJsln IAt di./Woon of G lorti," t.ConomU: oo,,'roct 
ducrlbeJ III the &plJmorlons IIltd tit, Forti,.,. Economic ContrtJd 
lAw. 

(d) Under Articlt J 0/ Ill, Foreign Economic COtltrDet Law il is 
provid,d IMt all 0{ tilt ",.tracts will ". 1Ut,.fomabl. if th'1 
violat' or conflict with "flY PRe law QPplfcable ro the porties. 
Article J 0/ tAt ExpliJtlQrlons provldu rirevnulances In whidJ Q 

forti". tcOMmic a>nfli2ct will bt found to be Invalid. 'I1telt 
dra.urutances Include 

(1) wh,r, OtIC party to tAt oo,l{rlJ" deliberately aealtJ a falst 
/mprusiotr, wiJMolds th, tntth or tmploys other mto .. of 
tltception In ortler to five lAc otJrrr porry to rIIt contract II 

mot4ktll imprwion tit IAt time of signing flit cOnlract, or 
unploys conctille4 mUlfu wAlch C4W"tJ tconomlc IQUu or 
otJat, MrtI1 to tJnotlra ptJrty so 41 to /orce tJJe otltc, party 
10 sip Ute contr", or, by .aking od''42111agt 0/ another's 
prtCGriollJ position, /orca II to go ogDUu1 ill will and sign 
D COnlraet contalnllft unjllJt provisions. 

(2) The contract violatu the public ;lIftrutJ of Chinese Society 
or th./",ui4m'.tal prilo'ipl .. of 0,1 ... , law which bu:lwI. 
WJilUllarinw, falmw arid Itonuty of contractu4t rttatiolU. 

(e) FlirtAu pllrsuanr to Article 11 O/Ilit. Fortign .Economic Conlrl2ct 
lAw, in circwnstl2nctl whert rAt contracl is found to be ilrvGlld the 
party respotuiblt {or tht invalidity 'Jh411 bear tht rtJporuibiliry for 
comptruating tht otlter party lor 'OSStS svl/tred 4S COtLStt[lltncu of 
Ihe ifMItidity of tnt contract. ' 

According 10 AunraiJan and £itgtl.slt taw, ,htft is a differtnct f,(twetn tlte 
propu law 0/ tht principal conffac' turd tht proper law of tlte a,biJrtuWn 
alTetmtnl. 

Wt btlfevt thai )'011 art ptrsofllllly acquainted willa Mr Marcw Jacobs QC 
whom )'Ou met at 4 dinner Organlstd by Pro/wor David Flirt' 01 tht 
U.lversity of 1,c,,"0108)', Sydn'1. Mr Mar"" lacobs QC is a bom"'r 
who britfed 10 tiC' for OUr clitnts In tltis manu .. 

o. pp1821 to 1821 of his book InltrnatiM,1 Commercial Arbitration, a 
copy 0{ which .... ".Ii .... )'Ou ha", but ... loa", attach,d th. rtltvan! 
pales to our Itntr, dedI with the distillctiDn bttwetn "'e proper law 01 lite 
COntract and rAe arbilratiotl alrttmtlll. 

11Ie first qutJlion we wish 10 post is: 

1. Wheth" Or nol in accordallce will, PRe law, 1M proper law 0/ tire 
arbllraticn clause ls PRC lawl 

2. 

1. 

4. 

J. 

6. 

7. 

8. 

May we refu you to f'dr41 [9.10) and [9.11/ of Mr Jacob's book Gild in 
parliCld4,. /s.is refeullce k) Ure &ttlc Mal/tt C4St af p2aI8. 

We rurdtrSUltul IMI if O(Jr clitnu prove IlIt tlllegarion thaI Ure pri"cipal 
contrllC" are UJlmed witA cOrrllption Wldtr PRe law. lItOSt con(racts are 
unenforceablt by Shantra. Is that correct? 

In regard to Ure docwntnf at bundle 127, tire deftnces which ou,. clitnU 
JuNe to tmy "oim made WIde,. IMI documellt are: 

'17Ie documenl is a sAam and was 1101, ill any lVellt, intended by the 
pam .. 

The document is in a"y event u.n~forctabJe IIIfdtr the PRC laws 

The docwntnl is in Gny event la;nttd by COrrvpri(1I1 and U tAus 
IUftlllorceabfe 

The documtnt WdS slgrttd undtr duress. 

You will Ite tMl clause 1 of Ure document at 127 contains a promue by 
Sigma to pay CNRRC Q certain nun 01 money throllgh CNRRC'J agent in 
Sirrgapore. 

The Stcond clallJt 2 conrallU an undertaking by Sigma to export goods, 
SCT"Op mela~ and to Ir4vt rAtse dtlive/"td in ClsUto 10 CNRRC 

The third clawse o[ rAt docume/ll al 127 i.r conditional upon Sigma [oiling 
. 10 fulfil rAe obUgation.s in clawe (2). 

There ar~ a number of casu decidtd in Ute Amtrican Courts concerning 
the scope or width of an InttrlUJlioMI arbitratfon clause. TAe princlplu 10 

be drawn from tJrt American CaSts on this point is UuJI flIere is 0 

pre.rumpOlJlt In favour of arbirrability. As a ruulr Ihe court will liberally' 
cDlUlrue tht internal/OMI Grbltration clawt.J and only in U!OSt casts 
where there is no doubt tJuJt the duputt stands OUfJidt dre scope 01 tJre 
arblt,.ation c1awe, will a stay be r,[Wt:d. We havt forwarded oopiu 0/ 
"'esl! relevant Amt:rlcan ClUes With Mr '11wmas Chiu for you 10 Aa-..e a 
look a'. 

We .blow tMI tht Chintse gowrnmtnt alld courts lavour st:nltmenl 0/ 
iIIlernarWlUJI commerclDl displltes by inlerl1arioNJI arbit,.arion. 

We need your aptrl opinion concerning tire following Ut rtgdrd 10 tire 
do""" •• t 127: 

(a) II llIe principal conlracts wt,.e tainttd by bribery and ore 
thenutlvtl wtttt/orceoble, L! tAe doaunelll 01 bundle 127 whkh 
purporu 10 lettle fht tlLJpUlU tlrUinr out o[ Me principal oolllractJ 
also ,.tgardtd rurtkr PRe law (0 be r4inttd willa Ure same 
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(1)) 

(0) 

(d) 

(e) 

(f) 

(g) 

(10) 

corrupMft drul JJttrt/O,. IVfmlorctdbltl 

lithe obll,arfott untkr claWIt 1 of tIIt ~ DoClu'wtt 127 Lr in !tNOur 
of CNRRC IlL! II .P/XGfJ to ~ is Ihrre tlfty btuis ill PRe law lor 
SMnrra JO enforc, 111 

A.J CNRRC "'Mot N l!fvotved In a colttract lor UrI importdtion 01 
800tU ~C4Wt of artkl. 2 Or lA, FOld". £CoMmie Cotttratt lAw 
aNI 4IS d4USt 2 OOICCt.1'7l$ Usell wiLo\ 1M lmpot1tttion 01 &ood.s by 
CNRRC inlo Osir",_ ('411 CNRRC tn/out dUll obligarton 7 

C!."" J only ,a.W "'''' If do .. , J Is no' fidfill,d. If cia .. , 2 
CIlnnot ~ '''{OTeed by C/tIRRC un rilAu CNRRC or Shanlr. 
nt/orc.c c1awe 3' 
Under ,!.w, 2 CHRRC Ioas IUUI,rlIIUn /0 pay Si,... USS250,IJOO 
for lIIe balanct 0/ goods wherl tJrq are tltllvued. Is rMl 
obligation jffVQlid by virllle of CNRRCj ~lng UMble 10 tnter into 
imponaricff contraeu' 

; 
If Sigma cannot force CNRRC 10 pay IMI amount. dean" tMt 
qf'tcl Me whole contracl and alllJre clausu are WtClforceable7 

Under PRC law do tJlt same principia a.r sec 01.1' in paragrap/l 7 
above ilpply 10 tAe IIIterprtkUion 0/ ilfJem4riol'UJ' arbirraricn 
agrtuneflu namely th41 tAue is !' pruumpdo1f fit /(IV()ur of 
arbitrabtlity 11Ifd tIS a ruult the COIlT' will Iibtra/fy COnstfllC the 
arbitration clawu alld orrfy ill rAose C4SU where Vrere is no doubt 
rMl a dispute standr ouuuu tJre SCOpt of tJre ublJratiDn clause will 
the dupurt not be "rbltrattd. 

You will see Ihe plJra.se 'in coltlfecoon wWa' in 'the arbltrolion . 
c/awe. AccordUtr to PRe law u lAu phr4Jt wide enough (0 riv~ 
CEnAC jurudlcrl.on 10 delermine 1M dispulu whlcJr htrv~ ariu" in 
regord to tJre ""Dlidity of rAe documel1t tIt bundle 1271 

(i) Is lIois quario. htlp<d, If you "fer '0 Artid, 4 of 110, CErrAC 
rulu which incorporated by reference info tile Arbitration 
Agreement. 

w~ would ~ mast graltjaJ if all your OIUWUS 10 04Jr qutstiofU lJr~ supported by 
retuolled slDwnenU whldl whell received rM)' be 1"" into G form acup14ble fU 

tvidurce itt on Awtralion court. For tAu retUOfl we wury requut wt you ~car 
all olfiJavillo curify Utat the opinion you provide is (rUe ond Co"eCf according 10 
PRC law. 

We would t:t.rk IMI i/ you MW aliy dDwbts in ~upcct 0/ the qvatiotu tMt we have 
raued ill our InttT IMI )'01.1 discWJ lJiu,. b)I Idt.phonic COlllul.IICe witA our 
cowutl Yr Jacobs QC We wultrslDnJ IMI Mr nomas CJWt Mil be visiting you 
on Monday 19 June 1995 10 disClUI OCIr qut.StIcru fIIf4 to provUk you wllA copiu 

of IAI ~~""" ttl r • " ow ",.,." 

Yoo" fa;,lofully 
frttJoill Hom.gdol, '" Pag' 
pu Clair, In,lis-

I now reproduce in full Ihe opinion furnished . 

-

-1.1 The CJtiM rnttrMMlll21 £CottOmie QIId rrdde kbirrarWt; CommtuiOll 
(Cl£TAC), ., solt arut tulwivt or,onuation Jet IJ{' in accordance with UtI. 
0(1\1,,,,,","1 Admlnlllrtuive Council of tAt Central Prople'J GO'oItfMlUlt 

( .. , p"".' Sial, Cou.,11 of PRC) Mop"'! " lu 11J .. S.,sio. 011 6 May 
1961 for tAt £stt2blisNntlit 0{ II Forti".. TrDd, ' CommUJWtt witAin the 
Clrlntl Council lor tAt PrOlfl()tioII of IlHtmationa' Trad,. 

1.2 CIETAC was formtfly call,d a Foreign T"d, CommiItiDn (FTC) from .. , 
date 0/ iuuing of r/le Norice COlletT""'g JAc Cotsvasion 0/ Forti", Trade 
Albitraf'ion Commission i'1to Forcirn £CoMmic and Trade ArbUrQRon 
Commissioll by Ihe State 0/ PRe on 26 February 1980. 

21 I am convtfsalll ""'th tAe slDndard for", 0{ contraCU conuwultl tAe 
afbirr"tion clawe III clawe 16 qvoted on page 2 of my ilUtnlcrioru of 16 
June 1995. 

22 This c/aw, is modt/ltd almost aadly· OIl .. , CIErAC Modd ArbIJ,,1ion 
cl4Wt rtcommenJeJ by it. I QII'I ~re from my btawledge 0/ rJriJ dawe 
olld of tAt decisiolU 0/ CIETAC COllcerninl if IMt it is intended to be 
'bfoad in its width/scope. 

11 The CIF:fAC (lI/es afe iflcorporoled by rt/uenct via Arnele 7 inlo the 
orbitranCHI c1alLle. 

3.2 Under Ardele 4 /he qIIcsdOll wht.tMr or IIDt 0 dispute lalls within rAe 
arbifranon dOlLle is in Iuelf orbifroble by tAe CIETAC Commission. 

IJ AccorJingly, ill my opinion, tAe Comlrlissiofl lIos jurisdiction to dtlermine 
whetAu or not tlrt di.spuJts concernillg the docwnent at Bllfltlit 127 ore 
arbirrobfe. 

4.1 Accordi"r to PRC Jaw tAe" iJ 0 diJ[erUlce between lAe pr0plr law 0/ the 
prinCipal cOlllracts and the proper law o/lAe orbilration agfeements. 

Sec Arn'cJe 251 of lAe Civil ProcedJJre law of tlle Peoplt.'s Repllblic of 
Oina .. , 4 .. PI,nary StJSion of'" P,opl,~ Congrw of 9 April 1991. 

4.2 In accordonce wid. PRe ItrW lJre proper law of the tlrbitrarion agruJI1lll1J 
will Jeurmllre the wldtJrlscopt o/lAe a,bilratiol'f cJawu. 
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4.3 

4.4 

.s.! 

J .2 

J.3 

III accorul1ce wi"- PRe law. lite proper law o/Ilte arbitration clauses in 
tAis man.r Is PRC u.w. Su Artlel. 2J7 0{ th. CMI Proc.dure lAw 01 the 
PRe 

Accordi.n,Iy, lAc widJJ./.sUJpc of me arbitration clalUu is 10 l>c M.ltrmils,d 
In accordance with th, PRe law. 

J Jun.c bUll pM copies of and ItDlIe read Ill' following dcdslotu of 'lu: 
C""", 01 the UnIt.d SIDles 01 Am.rlca: 

(a) Cgrnmau eqrt pI DEW Fr«pqrt y Mqr4iqp CQD.((CU,doq 

em",a •• 729 F 2d 334 (1984) 

(1)) 

Ie) 

Id) 

(., 
(f) 

1&) 

(h) 

Ii) 

(j) 

In lAc matter 0/ Ferrara y "aited Grpin Grmyc" #1 F SIlPP 718 
(1977) 

Hl1W{Jr4 FJ,c'ricql pad Afcc:bqakql InC y Funk 8cLICOC en lac 

7J4 F 2d 847 (198J) 

GllIuM enc V T Ka,tiuc)Ji & Co Ltd 8IS F 24 IUO (2nd Cir) 
1987. 

Alqr-lcrI of louirfaM V Pau0at-Gjlbqnc 773 F 2d 633 (198J). 

AianArcmcnl dad Technical Cpo Nilan" y Por.rans -lurtkn 
lltftfMtipMl Corp 820 F 2d IS31 (9lh CIT) (1987). 

Mo,,' H Cone MCmQrlg" Hrupftql y Mercury Ctm rccucO'on Corn 
46() US 1.· 

P4uaa.1 4nd HiNemau Ovcucar Co Me V Socl", a,n"qlr de 
L'jndwlrlC dy PRpter cRgUq) JOB F 2d 969 (1914) 

Unjrcd $(ccbvorkrr pf America y Wqrriqr And Gulf Nayieg1ian 

Qz 363 US JU-

ruct v Atlgntic Af'grjnc Inc 605 F 2d 166 (1979). 

The Chinese GavuNnel1t and tAt PRe Courts 
/nlenlalloNlI dfsputes by International ArbllraMn. 
tAc PRC Govel1tlntn,'.s: 

favour sutltmel1l on 
110is is SIlpporl.d by 

(a) Inclwion %rbitrarion clawes in tAe Standord Form 0/ Contracts; 

(b) re - SIr1lCNring o/{ortlgn trade arbitrOMn inlO CIETAC 

Ie) Inviting /oreign legal expcru 10 sit 4S arbllrators ''I CIETAC 
arbltrtlriDru. 

Thue is a slro"I ,o~rnment and judicial bIGs In /tIVtXlr 01 GrbitrariOtU lor 

J.4 

S.J 

6.1 

6.2 

6.3 

tAe resolution o{lnterntltlorull commercu" disPUIU, Ute samt baJLs as is 
oppartn' and hAs betn tklineattd in Ute American decisions re{erred 10 In 
ptlragraph 4.1 above. 

The holdings o{ Ute American COIU'U in the CIISts lisTed in paragrGph 4.1 
above, on the {oIlO'..-lng Luves are in accord4l1ct with PRe law and tAe 
strong gow.rnmtnt dnd judld4l bt.u in favour 01 arbirrarion.s for lite 
resoludon o{ InlenuHion,JI Commerci41 Arbilration diJputes: 

(a) 17Ie pruumprion lIf favour of arbitrability. 

(b) The lI~rat COltStfUcrion of arbitration clall.lu. 

re) The: resolu tion of any doubt concerning tJae widtl1/scope o{ an 
Grbitratiort clause in fQV()CJr 01 Grbltration and tlte 'neluswn 01 tlte 
disputt wttJrin tlte scope al the arbilratCon clause. 

In my view, llIe phrtut 'in COMtc:flon with' in tlIe arbitration dGuses in 
question Is wtde enough to include the di.spusu concerning the validity 01 
the document at Bundle 127, as listed In paragraph 3 on p5 0/ Frtehlll's 
instructions 0/ 16 June 1995. A PRe Court (I il Ls a.sked to rule on tAu 
question will, In my t.itw, hold rJuJt tlte said dispults, accordillg 10 PRC 
ItrW ort ';n CONfection widt' two 01 u,t principal oontracts, viz. Nos. UN-
090-ESII09AU, 93YN090-ESIl6UU. 

Accordingly, aI/ Utolt qudriOtU tlrt. arbitrable by tht Arbitrarioll Tribwtal 
.reI lip in DccordonCt witlt CIE:rAC Rulu. 

'17tere is a PRC IOWfllmtnl policy 0/ controlling l ortign tradt in CJrinG. 
A company canllol tnler inlo 0 lordgn. trade contract or buy any 
commodity abroad M'UtoUI specific oucJ.orlty, See Arnele 4 o{ the lntuim 
RtgulariolU 01 PRC Oft the LicensIng System lor Imporl Commoditiu 
(promulgated by mt Slate Council of PRC on 10 January 1984), viz 

Various c~ttgorit.S of companies that haVt bun approved by llIe 
Stott to enrage In import bwinus mW1 handlt the imporl bw;nt.J.f 
operolioru strictly in occordonc~ with the approved scope of 
bw;nus and with Ule CIlralogut 01 import commodities. ' 

Set Iht QUUwrUolion and trplanarion on laws and rtgulatio/U by the 
Supreme People 's Court. 71tLs Is aLIo spuified in Article JJ 01 the 
Organic lAw of tAe People's Coun 0/ tAt PRe by U,e NanonDl Ptople's 
ConX'ess 0/ Ute PRC adopted 01 tAe second mttting 0/ 1 July 1979, and 
amended by the Sianding Commfttee of tJte Mtional People's Congrus 0/ 
PRC at the suona mettlng 0/2 ~pltmbtf 198J. 

eNRRe dou not hovt u,t authority to tnrtr inlO G"Y loreign Irade 
contrGct or ~y o"y commodity Gbroad. 

CNRRC is not cr plUfy '0 conlracu in YN09O-ESll09 AU. 9JYH090-

~ 
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» 
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LSIl62AU, 9Jl'It'09O-LSllBaAU. !lot" is 110 privily 0{ conlro" "' ..... en 
$lIma ad CNRRC in regard 10 lhase c:olllrilCU. It /OIlOWI 11141 Sl,ma, 
.,cordlll, 10 PRe law, U rIOt obli,au:d 10 CNRRC arism, {rom Usost 
COIlI,dCU. 

6.4 'I7I, doaunuu ., Bundle 127 is G doaunUtl whtdr, in my view. concerns 
iutll wWI fortl,,, Inuit dM cAt impot1atfon 0{ c:ommodirie.s wo CAino, 
Gild WrtfOf't "Us wWWt clst Itlill principles stl out In portltrllp/l 6.1 
o/xm. 

7. 

8. 

In regard 10 Us, docwn'td tit BlUldlt 127, In my opinion: 

(a) Clause 1 "MOl be tJI/orctd and Is nullllftd void In 1M': 

(i) nrtTt u ISO privity 0/ OOnJraCf according 10 PRe Lrw 
between CNRRC'J Slnraport 'It11t ,,,,II Sigma, 

(ii) The obllgtltion rt/uwJ 10 ill clause J is an obligtJtion 
arisin, OUI 0{ II lord,,. Irode contract and amctnu lutll 
..w. rh. bujin, of 0 co,"",odl" abrood. 

(b) Clo",. 2 is a ct.",. for rh. aportin, of ,oods from • forti,. 
COWftry and tAt Importation 0/ ,oods Inlo China. as tAu cltJlUt Is 
in ftlVOW of CNRRC U is ""'"foruabi. ""d.t PRC law lIS CNRRC 
is tJOl dllfMris.td 10 import SCf!lP mtral into aflla. 

FllrtJlt:rmof', e\ltll i/ Sigma carriu out IAt undertaking rtcordtJ! In 
rids pdratrapll, it will Mf bt IIblt (.0 comptl . CNRRC (0 poy It the 
.nun 01 $US150,000 relured to in UUs clause. 

(c) C14use J Con14Uu a seC()n.d4ry obligation which Is dependent upon 
rh. lIOn -fidfilmw of ct.",. 2 If clo." 2 Is invalid, whlcA, .. 4 in . 
my opinion it is lor tAt reOJOIU staud above, clause J I.J limltarly 
ilfWllld. 

In my vinv, in accordance with PRC law, tAt alUWtrs to the qtlGStioru put 
to mt in pDr"grap/l 8 01 my letter of instructions art: 

(0) R,ply 8(0) Yes, rh' A,,,,,,,,,,, in Bundl. 127 Is nol 
enlorceable. Pleau nler 10 my reply 10 QuU1ion 2. 

(b) Reply 8(b} No. PIt.4St reltr to my rtply 10 Qut,Jtion 2 
MouDYtr, III pr/liciple, tlrtrt is no sptcificallon 0/ 
obligarion 4Ifd rlgltcs 0{ Sholl(ra. 

(c) R,ply 8(c) 

(d) R'ply 8(d) 

CHRRC OJNlOI tn/crCl IMI obligation btCIJWt AI 

mtntiotled urlltr, CHRRC Iuu 110 impon or aport 
rignu iIIoccordance willi PRe ltrw. 

Yu, IItithtr CNRRC nor $Aa,,(ra CD" tn/orct ckllut 

J. 

(,) R'ply 8(,) Yu. 

UJ R,ply'UJ Ya Plt.as! rtllT 10 my rtply fO Qilwioll 2 

(,) R,ply 8(1) Yu. 

(11) R,ply 8(11) Yu. 

M R,p" 8(i) N~ PI.." "fer to Arricl, j of CIErAC Rules .• 

Whilst I.dmire the commllld of the en,lbh IlIIgu.ge "hibiled by lhis Opinion, I.m nol 

SO impltsscd by some of its ",nlents. While the opinion exPlessed in pm 5.5 m.y be 

colleCi in accord.nce with Ibe I.w of Ihe PRC (I have no !ClSon 10 doubl thai il is) tho 

question for my delermi.cilion is whether the law or Australia requires me 10 Slay iI 

determination of whelhu the dispule has bun senled . For the reasons already given I am 

or the opinion thai il docs not. 

, More importantly, however, [am not plepued 10 let on Ihe views expressed in pms 6 10 

8 because I "gua Ihem as Plocteding on • mis'ndem.nding of the 21 July 1993 

·contract', 

Evidence before me ;;"'icales Ihl! in lespecl of ",nUaCls II09AU and 1162AU (and 

indeed olher conUaCiS with Sigma) ShanlrJ was 'Cling IS .genl fOI CNRRC. I .ssume 

Ihl! CNRRC direCily 01 indireClly PUI Shanu. in funds 10 pay Sigma. Should SbanlrJ 

recover under procudings here 01 in OIin~ il would be .ccoun"ble 10 CNRRC (a.usc 3 

re",,,,iscs lhis). NOIhing in Ihe HUIII! Yanmin opinion deals wilh 01 even Iccognises 

Ihis. O.use I of the 21 luly 1993 ·",nu,,,' simply rccognists lhis in Ih.1 CNRRC 

direCls ilS agenl 10 .mploy funds which CNRRC expects il 10 receive fOI CNRRC in 

dischuging a li.bilily of CNRRC 10 someone else on some complelely unspecified 

.ccounl. I add 10 this IhJl I.m not P"PJled 10 ad on pill 6.4 because I do nol know . . 
what is meant by ·concerns ilsclC with foreign tndc·. That is hlldly an clpression of 

legll precision. It mi,hl mean that roreign ~e dispules have been settled by it (this 

opinion does nOi say thai in ,ccoldance with Ihe I.w of Ihe PRC such. "nlemenl in 
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favour of • PRC entity is nutl and void) or JI might mean that it involves I ltadlng 

tnnslction. If thls ialler is meant I can only assume thai Mr Yanming hu been 

Imperftclly inSIrUCled. 

Though dealing wilh • qull' dllf",nl qu<SIJon 111, '!'Pro.<h 01 B"nnan and D.vison II in 

their joiJ11 judgment in TInnin! Research hboraloric.s Inc y O'Brien (1990) 169 CLR 

JJ2 in my opinion .uppon.lI1, vl,w which 1 hIVe juS! 'Ilprused. 

1 n,ed 10 deal wilb on, fur1h" submission lor Sigm.. II is Ihal 111, dispule conttmlng 

Ih' US$54,600 (re conlnCl 1J80AU) is • dispule 'in connection wilh' 111.1 conlnCl and 

thll there is in Illy event no considcliltion for the promise 10 pay that amount. 

I sec no difference between the Issel1ioD thilt the claim (or US$54,600 is -in connection 

with- 1 disputed claim undcr conlnd 1180AU U1d the assenion that the "ruement of 

claims under the olher two contracts is -in COMtclion with- the disputed claims under 

those contacts iDd I reject the submission (or the Slme reasons. 

PI.Wy Ih, consideration for lhe promised US$54,600 p.ym,nl is, or .1 1 .... 1 includes, 111, 

unlement of the claims under the other two contncts . 

Th' ord", which 1 mu, lie .ccordingly .,loUowl: 

1. I dismiss Ihe ,ppUCllion 10 dl"lIow 111, pllintilfl .m,nded SllIemenl 01 claim and 

J ord" 111, d,fendanl Sigm. Mellllu'giClI Ccmp.ny Ply lld 10 P'Y Ihe pl.inlilf. 

costs of Ihl! .ppliClllon. 

2. I direCl Ih.llhere be h,,,d sep1l1ltly and in .dvlntt ol.U oll1er queslions in lhi • 

• Clion Ih, cl.im olll1e pl.inliff 11111 II. dispult will1 the fir.t d,fendllli ,,1'ling 10 

COnlnelS 9JYN09O-ESIl09AU 

9JYN09O-ESIl62AU 

9JYN09O-ESIl80AU 

or anyone or mOle of them bu beeD scttlc.d ...... on tbe terms contained in • doanncot 

dlled 21 July 1993 10 which eaeh 01 QWII Nliion.1 R"ourus Reel,,".lion 

J. 

4. 

5. 

Ccrpontion Wi Olin. 8rM, Si&m' Mellllur,iClI CcmplllY Ply lld and 

Shanghai Foreign Tude Cc/ponlion is • p.ny, a copy whereof is lMexure 039 10 

Ihe .llid.vil of 4 M.y 1995 01 Gu U Yong filed in lI1is 'Clion. 

I '''y Ibe hearing of ,U oll1er cl.lms in lhi. 'Clion unlil funher order. 

1 r<Serve Ihc qUUlion 01 Ih, costs of Sigm. M'loIlurgic.1 CcmpllIY Ply lld', 

application tor a lilly until the dClcrmlnalion of the question rererred 10 in Order 2 

above. 

I 1111 lhis mall" for dircCIions on Frid.y 9 August 1996. 

. ; .;t 
:' ~~ :C .~ .... _ :~:. ~ i-.; ;~. TEl': 
~.~;" .:.": '": '. ~ -x::;:- FG~ 
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