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THE SUPREME COURT THE SUPREME COURT
ALES OF HEW SOUTH WALES

OF NEW SOUTH W COMMERCIAL DIYISION

COMMERCIAL DIVISION

S0015M5  SHANGHAI FOREIGN, TRADE CORPORATION v SIGMA
METALLURGICAL COMPANY #TY LTD & ORS

WERE T

5001595  SHANGHAl FOREIGN TRADE CORPORATION v  SIGMA
METALLURGICAL COMPANY PTY LTD & ORS

IDGMENT

JUDGMENT BAINTON |

BAINTON J
By » summons dated 19 Januwry 1995 Shanghai Foreign Tieed: Corpaistion as plainiefl
climed damages of FUSTS0000 tagether with inferest wnd costy again each of five
Y defendants. Shanghal Festign Trade Coponiiien I commealy releired 1o a "Shantia®
Dates of Hearing: B, 26 June 1995 aad [ will 40 deseribe it s this judgment.
Date of Judgment: 6 August 1996

The fizn defendant by Sigma Menllurgical Co. Piy Lid, o company incorpotsted in New
South Wales, | will simply sefer 6o it s “S8pma®. The secend, ihird, fourth snd [ifih
defendanis we individmis oll of dem malding in Mew South Walea. The secosd
defendani Pasg Kee Lee, the hisd defesdant Chi Ju Chan and the [ourih defendant Xiao
Soliciions for Plainil: Honi & Hunt Wel Zhang are each maid to be o divector of Sipma. The ffih defeadant, Robin Sing. i
iaid 1o b "a sgenl, Saniger ahd 1s employee® of Sipmi. B B deis Gom materiil &
withch | will laer pefer thai Pang Hes Loz, whom | will simply deseribe as Les, is the
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Counsel for First, Second, peineipal execuiive of Sigma, or wi least the exeeuiive of Sigma peincipally concemed
Fifth Defendunts: Mr M. Theobs QC with matlens presently in dispute berween Sigma and Shiats
aﬂmﬁmlhf"m Frchil Holinghl & Page The phistilfs chaim i described in the summens w one for “demages arising ot of AU

bresch of costraet (Mos 93YNOSO-ESIIOOAL, SIYNOSO-ES1162AU and S3YNORage 1
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ES1VBIALY® usder which Sigma was 1o supply quantities of scrap ison said 1o bave ben
“paid for by the pliniili™. The plaistiff also clalmed damages from each defendant In
reipect of alleged breaches of 652 of the Trade Practices Ao (Ceh) andior 542 of ibe Fadr
Tradisg Act 1957 (HSW)

Thit summons mikes the following sllegations in respect of the fist and second af (he

e ! NHMIJMMAEMmunwump
frrd apreemeni’] wilk e Digfeadant for the mpply of mised msvor serap
irom By the Flrmt Diefindant

Barmioulary

The poid sgreement i wrimin asd costadaed by & confraci befwies the
Flabwl and the Firm Defendant doved 15 March [981 The seld cosvac
ir mismberpd F2FM0R0-EX] 1 DRALT

a G or abour I April 1990, the Plaiaf)] emtered info o aprecmenr (ke
second agreeseai) wish bt Defindant for the mpply of wsed reil scrap
and ri=rolling sieel fommely, shew! plpe scrap and 1 beam scvap) by ihs
Firp Dfendas

Larnicalars p

Th sald apreement [ wrbies snd contained in @ cosiraci betwern e

Plainiif and the Firat Defendand dated | April 1993, The sald conirdgt B
sammbered §YNOR0-ESIIAZAL!

| It was & rerm and condivion of each of e egroaments referred tdabove
hrpm#ﬁrnynﬂfmuh-ﬂthﬁﬂlw’hh
First Defendant fn Uelfed Saies dollers; [olaase (L ©

] & war & further birm dad condirion of the sgreomend DY che Pluisef
o -hnmuum#m-ﬂyﬂthﬂ
khﬂ-@*ﬂtﬂrﬂ.ﬂq’nﬁwﬂhﬂ \o Ehipeeny follmeing che
Dfendanry sdvice a1 i the thnr andl of marertal Epieied o be
ready for shipment: fclmae (1)), \

IR Ow or abowt 1T Apeil 1991, ghe Firir Dfendant pave notice of the quanniy
and corl of dhe goods pn AFCWEN shipment, the nubeer of e ficat and
segoad Spreement
Earticulars

The motice of shipesent wan by focsinile dited 13 April 1993 pnelased:
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= Bill of Lading nwmbered BRS 20 [ 28 daled 7 April 1973,
-hﬂeﬂrdﬂmﬂﬁdfw:

- Packing Lint pumbered SPL 93108 deied 12Aprll 1993
= Ml of Lading sumbered BRS 20 12 hi; i 1993

= Imepice mumbered 51 93109 dated 1995, and
= Packing List mumbered SPL P1LIOE died 12 April 1993

The povsds being ahipped fram Tapasn toere noted ar
Ooods Quasriy \"“Pewr af Cant of
Loading (Ropady
iﬁ ﬁ Tokyo  LISFL10,000
Jl'uur mﬂ 1 Opaka  [ISE286 000
Lizrd B0 MT Tokpo  LUSSI44000
Ulped #a Yoo uT gl g 000
S plpe,” JOMT  Tokyo  USE7I500
M= feam’ 130 MT Ty LESE L, 500
oty 3400 MT D55 205,000

On or abowi [T April IPP3, the Plaintil paid whe Firgr Defendant in
decordance with the fien and pecond apreementl

Particalars

The Pleinnlll podd ohe jum of USEIOO000 (e the Firer Defendani’s
arcowal, aumber 018 200 181 by lemer of eredic

On or gbowl 1Y Apeil 1993, the Plaisif poid the Firnt Defeadant fn
accordance wilth the firn and Jecomd agroceenie

Particulars

The Plaint)l padd dhe swm of USEINQ000 jwko the Firei Defendant’s
arcouni, mumbar O18 250 M1 by leer of credit

On or abowi I4 Apeil 1093, the Firsd Defendasi by focsimlle requenned
PEymint from the Pladanff

Oa or abowi [ Apal [090, e Melan] peid the Firer Defendrar in
accordanes with Bhe ffral and srcoed @presmgnls

Parncuiars
The Plainell pold ihe mm of AME 1 FE0000 (being USE0Q000 upos

conversion) dnip he First Dofendanr’s account, member 0J8 230 181 by
lferer af eradl,
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The Pleiniff poid the nen of USINL000 bn 1o the First Defendant’s
#coousi, nember 810 250 18] by lener of oradic.

M. The Pt Defendest har wroaghlly asd in breach of ohe Firat, Second and
Third Agréements friled i deliver ghe poods.

1. By reason of the Firm Defendant’y broack of she First, Second end Thind
Apredments, the Plabi)l hey sffired bear and damage.

Baericulivy
@) Mosdes pald By e Flabaill @ the Firn Defendant’

i} om o abour |2 April 1991 L0
i) om o ebout 13 dpril JPR) LiEsad oog
fifl) o or sbour 15 April 193] Lo 200 000
fiv)  om o about |1 ey 1990 LSr80 0

JUTHa 080
B Isipres;
) Low of proft; and
W Cosn®

| have omimed froes the above account of the swmmons the refagaces to he Bird of the
theee contracts becaue, 3o fur s | can gather fom the mags.of evidehce 1o which [ muma
lader pefer, that contract was cancelled by agreement wid the Biter of credit femisked by
Shastra 10 Slgma in respect of it reurmed to Shapige \Flaweves, ihe "setilement® to which
I will bater pefes, includes & promise by Sipeiea juy Shanin UISSS4,800 “reparation” in
respecd of the inabslity of Sipms 1o perform,

Hot do | propose ta 2t out the allegations of breach of the Trade Practices Aci and of ihe
Fair Trading Act. 1l is enough 1o say that they sleged mpresentations that poods the
tubject of the fist and second contracts bad been Joaded on o vesse| Jor delivery wheeeas
it bs now commen groand thai ibey bad pot

By Beir notice of motion Eled on 13 Februsry 1995, thep-by thal dute having filed
appeasisces bl taken ro Bother tep, the firs, MAMﬁ_hhmm retified their
lintention io move [of onden: l

L Thal pursiasi o &7, Pan IL, Iniepstiond]” Asbiiration Act 1994 (Cih) these
procecdings be mayed;

S.ATVIW

i thﬂhhkﬂﬁuhmﬁnhﬂqdmmlih
Commerial Athitritign Abs 1584,

3. Fusther \odfr i the aliemative the procesdings against the second and fifih
defeodinas be stiyed pending the owicome of (he arbitration berween the plainilf
ind T first defendant.

O 7 Apeil 1995 those same first, second and fifth defendants filed an amended nollee of
maolion seeiing oudees, nler alia,

"I, ssying these provesdings parnagal i eber:
fa) 57 of whe Inidrmitionil Arbitration Ao, PN (OO o

iy A 8o by DWCITRAL Mol Loow wehich kar the Jorce of bew i
ﬁhmbﬂ#ﬁmmkm Az, IPM

ponding the deiermination of dispuies Berween the plainill and the gt
defendand by tht Chima [ntermations! Ecopowic and Trade Arbimatioe
Commizson (CIETAC)

| Joriber Eadlar in thi alirniitee the procenlings apaian dhe recond eed
AN defradant) b prepid pending he osicome of te arliveten beteren
e platanff mad he flrar defendaar;”

The shience of any spplication for 2 stay apaingt the thdnd and fourth defendants s
peobubly dut o the absence of any evidence that either of them made any relevani
representiliatd 1o the plaintifl
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described om behalf of the pluimilf i Its proposed smended ssmmons.

Shanirs was enibiled as of right under Pant 20 of (1) of the Rudes of this Count 1o e
that summons withoot leawe. For seaiom which will appear later in this jodpment |
propesed 10 iest that amesded summoms s having been Gibed in Coun, despile the
defendani's objection bo thit couse. As wsbamitted by ihe plainiff in argument {with the
wappont of dats [n the judgmest of Mclelland | s Pkt Awerslls Lid v Wilkis &
Davies Cossinaction Co. Lid [1979) 3 HSWLR 343 wt M48) if the appBcation for
appropriste smesdment wene disallowed, the plasstllf eould wsd would commence o fresk
sction by Mling o fesh summens In the tema of the desired amended summeoss. Thal
ek, save iy esceplional clreumiisnces, requlre the granting of leave 10 smend whensves
that leave if requived. As will lader appew, firthe: smendments are desirable properly 1o
plead the plaintiftfs case as propounded during agument wod suppeorted by the evidince.

On 12 April 1995 the solichon for the fust, second wad filth defendants filed i Cout &
ratice of mothon seeking, inber alls, an order purssant 1o Pas 20, 13, that the amendments
to the plintffs swummons be disallowed. Whit | have iaid above indicates ihai %

ipplication o disallow the Amended Statement of Clalm io whdch | huve just_selernéd
thould be and sccoediaghy it ia sifused

I should wdd ai this siage tha the wrifien pebamissions with which | wai“fumished during
argumeni refemed 1o & sedond amended summons 13 having been werved on the solicitars
for the defendunts and 1o & reply o thal summons. No wuch dectwents have been fled;

wet, on the bearing of the moilon for 2 stay, wis | embibed with o copy af sy wch
docameni,

The amended summons which | have fizned\ss filed in Court contiias the following
amended of sdditional provisions.

W NATURE OF DISPUTE
I The Plaisl claims that the Firt Defindant hay adioiod

breachlsg
coaran  membivi  BTINORO-ESTIORGL,  OTVVDNO-ETIMAREL  and
PIYNDPO-ESIIBUAL and ey sgreed i vepiry 10 the Pleini momey

il

Li

i

=

i

1
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{1 have quoted parsgiaph C19 vesbatisn. 1t sbould rewd that the delendan by aguscd w0 P VUSJRE

received purneant ia tht cosiraer and reparanion
IESUES LINFLY TO ARISE

wﬂﬂrﬂnﬁmm&mﬂﬁ-ﬂquﬁw“d in

Cotfraenal - Apainn che Seeoed Third, Fourth and Fish Defendimis

Wi the Speomd Thind Fowdh and Fiih Defeadanes are pouriny o i

coalract besseen she Ploing sad Finr Defeadant aad sherehy
earitfed 1 the besefli of any arbirwtion cloure conmined [n the oripingl
fomiratis

Trade Praciices - Against all Defendants

Arbiesher ihe Fired Defendenl made repreiemiationr i dhe Flarndl ar 2 she

etk b reprenimisiio by ghe Fin Difeadany wers miltleading aadiar
iteptber & fhefy 0 mislead madlor depeive

Fhpher ghe Sreond Thind, Fourth sad Fibh Dgleadansy ‘were penos

lrvpbepd™ b e mabisg of seprefeauinonn concerming ke napply and
eiivery of the pooda

[Emphacis added)

S.A3 13N
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seflle all maiters by the rrfund eic. For the parposes of this Application | have tested i b e e E— T ol B Z
o amended so te allege. 1t should be 5o amended ) Tty e i Bkl Repia | i m
“Pamiculacy ST WOTOR SCRAP T {53000 Wikin 30 eyt eher P
price b o b maderBded pir | wewipl of LT [Tt

By coniract eniered ino by the Plabariff and Fiest Defemdont dared 3]
171 By docwmend of the First Defendant daind 35 May [ oy Packing In Loose aches| il wiiphi CIF PO COD Ml

Bemarkr ez :
8 By rewon of the Firn Dofendaars breach of dhe Firig Second and Thind Hﬁhmr = C al el i
Apreementy, the PlaianT har ngfired by and demape pabfect R, riphi, reagtieble -
rit wiight by GEIE dhind decumenis, TT )
Poiiodond ot dircharisp ort ""ﬂ' wnd parmial shipmens

fa)  Bfomdey paid by the Plainllf i the Firn Defeadass
W on o st 11 Aardl [550 LIS, 0og

5 ooahE R T FRitaam
i) on or wbour 1] Mey 199 LCiks0 00 ﬁ.,...r:_..‘."‘ R
MO ERIPPING MARK
LSS0 008

() Reparation in the rum of SUSSE00;
Chiuse 6 peovided thal the port of leading wm io be “lapanese Port” and clwse 7

fe)  Mnierest agreed i e s of SLSIA, IO specified a5 the port of destination *Hacfisng Port or Zhangjlagang Por®
W) Inieres; A Tewu of Paymenc o peceipt from the Sellers of the adice as o the
N b time and quentity expecied ready for ibipmes e Buyers shall open, 20

dey before thipeenl with thé Band of Ching, Shanghst o fmevocable
Ledier of Credi b fmour of e Sellees payally By tie opeming bank

5
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L apainr sight draft accompunied by ihe documents a3 stipulared in Clare
{9) of s Comiracs
Euhu!illlmqn:ﬂhdmmhnmmmmu{m-hdmhhuﬂ § Docenenir: T faclitaie the Bayers 1o check s, aff documeny shoald be
Fhantra ar buyer and Sigma as seller. W'Mﬂﬂiﬂﬂ#hﬂﬁﬂﬂuwl‘.ﬂﬂhh made d4 8 weraion idemtical i ikt used in iy consract.
\ A Compiete set of Cleen On Board Shipped Bill of Lading made eut o arder,
The contract 1109AU s dated Masch 15 1990 \heMpeyes s Shanirn. The seler i mﬂm“ P B o
Sipmi i prevides {0 the price in shir Coapraer & based on FOB movied Treipht paypebie 2l
desination” o Frefght an per charigr pardy’ i ke price i shis Cowiran Ly
mmL‘LE‘w"!'ﬂrdh&MMu Siald on CAF, manked [Srighi prepaid’}
Bayees egeen ia apree i 1ell dhi wedermpntionsd poodr om the
vt dad B DIogice  indicating coalracl Aumbe, ikpping marks, mamé
W dad coontlians stoted below vessel, mnber of et Lower of Cridit amd shipment musber 1; core of
partis! shipmin A

IE

T Peclisg Lir andior Weijls Mims: indicathg comvacl nwmber, phipping Page
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marki, head aumber, Fauldlﬂﬂ[phq'qﬂﬂghl;

Certificares of (hality ead (ansitg®eight of the contreened goody frusd
by the mamigcrurers

(Quality Cerfificaie to show sonal remdii of s i be made for gach mel
of meel oa chemical comporinion), meckamical propertier and all otker
lestt calfed for by he Banderd mipelaed beresn  Cormificare of
QuamiinyWeight thould bear the JuantityWeipht &2 pev rach Head

Copy of telegram adviring shipmest according 10 Clasae (1) of s
Comiract.

m%mu&ﬂm: {10} of s Comrwy, fraquired
Comlrac & on CEF: mair e in
this Comirart ir based om FOR ) o

Advice of Bhipment  The Sellers shall, upon camplesion of bsading, advire
immediately lhe Buyers by cable of de comreel mumbiv, nome of
commoeliy, sambit of packager, prom end nef welghis, fmoice walfir,
mamy of verel ond beding dare

Delayed Delivery dad Peaalty;
Mmm&h:fﬂnﬁﬂﬂmyonuqnhﬂhm
Comlract [ 1o cauber ether than Force Miaghtwre an provided for in
Clause {14) of this Contrary Hrmmmhﬁﬂlnmnf:ﬁ
relative quaniity of ihe costract O slematively, the Sellers mey, with e
Buyers' comienl, pospast delivery on papmeni of penalty o the Bayerr
The Buyers may ageee 1o prant the Sellers a prace period of 15 dugd
Pesalty shall be cherged at the rote of 1'% of dhe otal velae for pverf 19,
taps, odd days lexs than 10 days shondd be counied ar 10 dayr, The-ius
pensicy shall be calculnied from the 16sh diy and shall mot exceed I8 &
vhe tovaf vede of Ehe goods invalved '

Arbitration: All diipwtes in comnection wih ikl Confrog o the Evecution
shereef shall be sestnd by fendly nepodission, _Jf nbJénfiment cam be
reached, ihe case in dipute shall then be simined, for avbrarion o she
Foreign Trade Arbisration Commitsion of Hhe Council for the
Pramedion of [mirmasions) Trade in acgo Wit thi Provisiosal Rules
of Frocedere of the Foreipn Trode Adeiitodon Commission of the Ching
mmﬂu:mn :l:“ijhﬂmhhﬁq‘ o g

d : and boih partien
The foes for arblarion |Ilt-kh$t by et kui-qpu::lm therwie
wwarded by thy Compmiriion,

Some of these prinied conditions appear 1o be iasppregeite 1o a contraet for the sale of
mived motar scrap or used rail senap.

Conliset 1162AL) wit wyiglen on the same pristed foem. It differs only (s respect af ihe
pumber ghven o L, s dale, the M:ilﬁ:mﬂdm?nklu 1 Al 1997, and the
description of the goods the ssbject of il The gopds Wae whiect of this consract wese
wied mail sep @ 8 price of SUS360,000 sndOesétve-rolling wel at » price of
$USI05,000, o sedel of SUAS4ESD00. Paymgent was sud b0 be "INP wi osight by TVT
seminiance. Third pary documesis, transhipment %ad chariered vessel allowed™.

In an sffidavit swarn by the sefond defendust Lee on 1 Masch 1993, he assened that
those two contracts (and the ihird\] TBOALY) were enlered Inia between Sigma and Shanirs,
He said, in paragraph 10haf thad alfidavit

i my o8 dypuie hey arien berween e company aad che plainnff which
it capalie N splement by arbivation pursvanl i cliy 18 of B osirach
refierrd o by Wi in peragpraph d of B afided ©

They aif'the contracts mentioned in the sucwmons

Hg wead an to sy i paragraph 11

“The Compeay hay esdesvowed o senfe iy dpuie with the pladan] ead il
appalavnenr (pic) pliziney bafors provecdingl werd [imead e 19 Jpasary J00T
wnd remelnr wdlling 8 do Y thar & meverrary lo ke the dupede senled by
[riendly arpodation or falllag mach, by arbliranos [a accordasce wilh the oripisal
inlentles expredsed by b partied of dhe Hoe of mitoriag Whe melrecls  Arached
and marked ‘D' & @ frue copy of @ fecsimile sear te the plainniTs soliciiors by s
Company'ls previoa soliciiors Parsy Carroll Kanjles o 1 November 1094."

The amnctiere masked *0° staed
WITHOLUT PREILUDICE

I achnowledge receipi of powr fax of Fridoy which was nol received by the syiter
il il morming. Sa phat there will be ao mimadernamiding, wr qeoie fros @
besier forwarded by w10 our oliesl an & retull of sur pelgplons eamversation an

T bl & wilheed mejedice dinsdsien wilh M B Himswell, the Chaimia of
Hemi & Hewl salichion whe br soisg for Shanghsl Fersigs Tride Corpecsiian
(SFTCL W Harmeeel] sw sl @ wyp peapmities e e mane ibasdd s
e Buigaied da o coen of |ow bl Gai o slution be wrived 9 wiich is fair aed
equiuble o both ey By this @ @ @caal Bl wy pard wilh e pemie dai
EFTC paid Sipna w0 amanni of maesy ln misiien 10 cosiracty fay e mpply «of

Pag
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SFTC takos Wb view W i b aidled w0 o scfeadl ol bow mooeyn  Sipma, oa
Ut ol hand, allepi Rul e eoewich did ool ovechaln for reassas bewaghd
abal by SFTC bn ceatriwesilen of @ apromial bitvia e paries, Wb musll
::"r_“ Sipma iscwrreed brn ned disape which @ b oestifled 19 meawr fom

B yost apree el e mete sbould be reslived 8 Bh bl B scms prapr tal
mach party prowids the wikn wil oll docwmert b | poiseniion havisg o buidsg
o i marer. Esch purty should who provile the pther with ag oeblee of B cxe
amownd chimed uad G roasons why il @ colikd v S ciim &
Bn b wmaged b whith o msolvies waesld seapl W b
fhis fally, 1 b bcped el in ipeemint cond e miached o buve 1
ey docide e lovwt i Gow of e mte prececdieg o o cown wf

conlim m soon 1 poasible tan s pespessl 18 EtEeplable |a youd

¥
b

¥ Hi
fie

wndnrviinding Shal B will b acceplable, | cachide o copy of 0 o
mde whkh we oo e provide bim will
onil of b werk [ wadoriaad G pow e prosseding wilh the
meotinay siliien ind | bosk ferwind o meziviag copie of e bt
weem i3 puishile

We look foreard to the meter proceedia] e i hope (hal doiiloment o e
arpofisird fo b sl artafeenion of boih pamies

FVoury Jaichfully
Parry Carrall Kawnjlom
f"l.'

I
|

| showdd add that the wwsenion of Sigme of the resson why the contoacth, “didMaot
eventuate”™ is that Shantra faed to opea letters of credit limeously. 1 & Wppiupriitte that |
ﬂlilﬂuﬂ“ﬂlﬁhﬂlﬂq:ﬂﬂﬂllﬁrﬁﬂlﬂhlﬂmmhﬂu
solicitony for the applicans For 3 sy, st one of hem of ol of Gem Sollectively establish
that the beeach by Shantea (or for that matter any other hresth by, Sbanta). Thase sdting
for Sigmy have ignored the precondilon is clause @ul onirict 1109AU 0 the buyers
ohligaion 1o furnish  bettes of credit, Asd  gitfaiinl\metbod of paymest than » lester of
eredit was called for by conteact 1162AU, so\that Bigma's asiedlon of why @ failed 10
perfors il contract b simply unienihle

~

Were there pesently exast o dispule i respeat of coniract 1IE9AL cr contract 116241,
It would prima facie be appenpriste 1o refes the dispute in connection wiih cach of these
coniracis io the Forcign Trade Arbhustion Commlusion of the Chins Couscll for the

Promotion of International Trade. That entity has undergoo® Fen changes of name since
the forms of contruct used in s maner wese peinedh ‘G A2 Aspust 1988 il was
resamed China [nieenatlons] Economic wnd Trade Aubeflion Commission. Since 21 Jese
1989 & has been nown a5 Ching Internationl [Econoic Trade Asbitration Cesmminsion
{commenly sbeeviaied o5 CIETAC). The buggestion thal CIETAC is sol the same body
uades & new name bas bees hwice pl-legihmaed and rejected in the High Couet of Hong
Branch v Chiy Shisgt ss'BC Peiperty and Trading Comgany (1991 MP 1625] (Bunes
]J “ \ N 2 . =k

Intesmatinnil Ligfed 2 Wasch 1991] (Kaghen ) (ceither decision bas been reported)

§ (oG iy

e I BCannlar = iy | Tl g

Thise irt W0 ietsont why such wn order would be made. The [l s hat cluose |6 of
Ihe-pupttuct conlaied & peoviskon for ieferving all dispules In cennedtion with the conrct
inarkfnilon There & o body of wihanify in the Uniled Staies of America, England ind
Auwiralis Thal whese o contrea contying e arbitration clause, iben disputes under il should
be peferied to mhitrtion wed that curial proceedings instituted in Gew theeeol should be
siayed, o leasl wekil arbitrstion had terninibed or abomed. | will refer liber fin these
neasord 1o o of hese cubes, :

-"I'Iuﬂldr.nmhﬂunwﬂuﬂm-hlthlmmhﬂlh-ﬂﬂnlﬂihhmﬂr}m

iemaining pelevasl fof conuldernilon wise tnbered into 55 Chisa, Melther kas anything to
@ with Amtmdls Bepond e ficl that e seller under gach was § company Incorpocled
in Wew South Wades and that the contracts wese nepotisied by 3 perton whote audinary
pice of residence i In New Ssurh Wales

Consldesed in accordance with the [ww of New Seulh Wales the proper law of contesces
110AL and L1EXAL 5, In my opmlon, the law of ihe Proples Republic of Ohbisa,
commanly abeeviated 1o PRC. 1 jeach (hae concluslon fust because the mhilnatin
cluizsz it w #trong iadication fhal the propes low i thel of the PRC. Their Loedships weee
of thu wiew in Compagnie dArsent Martimg SA v Compagnie Tunisienns de
Husigacion 54 1571 AC 571, though in thad case the Howe decided i i indicaiion
hadd fo give way Io aa capeess peoviiion &5 1o whal wad the proper liw.  See aho
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Buaglidesh Chesical lshnsries Corp v Hessy Sephen Shipoing Co. Lid (1541) 2
LI Rep. 349 per Lord Desming at 390 Secondly the transaction the subject of the contrict
bas By closesl connedibon with the PRC Hprﬂihrllhiﬂhurﬂthptml
port in FRC, for the opening of v lener of coedit with the Shinghai branch of e Bark of
mwlhwdhmmﬂiﬂqﬂ-mﬂwlhumhu
the China Comevodily laspection Bureaw. Thirdly, If the virw expressed in John Ealdos
Eaboicmaker Py Lid v Machell Coors Freight (Ausf) Fry Lid (1989) NSWLER 172 by
Brownle ] thit the proper low of coninct bs 10 be determined by the infemed actual
{ntentlom of the partied b8 comect, then | would desw that inference In this case. Thowgh |
would bave no doubl thal both panies io each of Be contracts knew or i least believed
what was the seller's inteaded source of goods the coniracts themseives mike no prevision
u 1o the country of source. They timply provide for defivery into the PRC. The comtract
15 to be performed In the PRC (delivery dere of the poods) and paid for by srangesents
made from the PRC. These coesiderstions In my epiion require that inference io be
drawn. | do ool regard the provision for payment in US$ u militating in eny way agains!
that copclusion. [ndernations] wade & commanly peiced bn LSS,

I do not know and have not by elther pasty beem iadormed a5 to the lw of the PRE

seliting b the enforceability of sach am whitralicn agreement, Bt i my Aiewihe
quﬂhih{%:mﬂlhhﬁnubﬂmmmpmﬂmug\.ﬁi;t:ﬂhm
by applying the lews in force in this Swie. The applicants for the,stug Ngpekt 1o have
been of the same view because their Amesdad Hﬂhl[ﬂhw‘ﬁﬂlwﬂ
of the Inscrnationsl Asbitration Act 1974 (CWh) aad Adiick SQRhBUNICTTRAL Model
Law which has the force of lw s Asseralia pursaani 1;__!_“;!& M.F

Both 57 of the Intemational Asbitration Act and Kiiclg 8 of the UNICITRAL Model Law,
a3 acdopied by thal Act g require. E.m;,]i"@'ﬁa'i‘ih of ihe twe contracts 1o which 1 have
refemed wre foecign wibitation agreenients wilkls the meaning of &7 of the Intermtional
Adbivration Act 1974 (Cth) becamse of the provishess ol §7(1 () which peovides

N e
{e)  ohe procedure In relation 10 avbiration wader an arbiation apresmeni s

prvemed, wheihee by wrnsk of ke apeest ived of the apetémeal o
oaherwdie, by ibe bew of & Comvenfing sousiry.

#hia pecnion applies 0 ke apreomen

The PRC s a conventlon coeniry

When 47(1) of the [nermutions] Mgmmﬂn 1974 ppgplies io an arbitration ageesment,
them, by §7(2), whers:

*fap Fﬂl!ﬂl"{‘w'ﬁ a jparty fo #n arbiiranion sgréement o which shi
m?w|ﬂnmum¢|ﬂ #re pending in @

fhj oy peceadingt bawalve the detirmingtion of & mamer that in periene of

®

Theepreement, i capable of semlenenr by arbliranion;

o theapplication of & parfy 10 the agreamint the court shall by order spon Fch

Sewelitions ([ awp) ar it shinky fip nay she proceedisgs or a0 mech of e
ﬂrdh_:.lllim#ﬂhﬂﬂlrlﬂnln‘in of thal maller, ai e copi misy b and

Fefer the parfiey 10 arbitvation in refpedd of dhal maser*

The abeve bs sulject 1o 87(5) which piovides

[ A et ghall nsl male an order usdir mbi (1) {f the eourt finde that Lhe
arbltranios agreemedl B aull end wid dmipiritiee o incapatle of being
performed *

The wccond basis relied upon by the defendentiapplicants was dhat Part (1] of the
Iniernational Adbfiration Act 1974 (Cth) provides that the UNICITRAL Model Law on
Commercial Asbéirafion sdopied by the Undied Matlons Commdssbon on [mermailonal
Tricde Law on 21 June 1985 has the Force of bw in Ausiralis and thar Anicle B of tha
Model Law, whick deals with ineenational commetcia] wbdumion (wn sibitration i
‘iptemnaiioeal® if the paties io lhe arbiimsibon sgeeement have mi ihe fme of the
codckesion of that agreement thelr places of business in different Stales), provides

“Arbitvation aproemisl aad Jularasthed cliim bifore coinl
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incapable of being pesformed

(2 Where an action refereed w0 dn paragraph (1) of thin aviicle hat rlll"ﬂ.lh
arbiral procerdings may seeyribeless be commenced o moulseed, and 4 auard
may b made, whidle he Disve br peading Bejfore the Cower *

What | hawe thus far said (if i wene all that &5 redevani) would indicsis that this Coun
should sty this action, Ensofar s il secks o Ldgae Bveach of coptrmct 1109AL and
LIEZAL, g0 that Shantr's claim (unless abasdosed) would be detésmingd by arbiintion in
the PRC.

I b pow to the mulerial tending aguint staying these procesdings. [n ol 21 affideviny
have been fled by the soliciiors for e defendants on the spplication | wm comaidering,
In sddition (o (kal theee have been fen affidevits filed on behall of Shantm and | have
been fumithed with o bundle contaiming 145 documests. A pres) number of them ae
writien in o Chincse languige and are stcomparied by trnslitions. [ (hese documents
are some asteried on bebalf of Sigma 1o be forgeries of otherwise nal what they sppew o
be; others sssert on bebalf of Sigma that the costets 1H9AU and 116240 weny

entseed inle consequent wpon & payment by way of bribory which Lee mays ho/Win,
compelled 1o make 1o esable his 1o costinue 10 do bainess with Shantrs or othepwite bs’

China (am assertion cabegorically demied by each of those asserted 1o have Iq;lrﬂ i
sccepied the brsbe - conduct which wader the low of the PRONcoud el in
imprisonment of even execution) and ethers, mowt sigrificanily (ofgriepl purposes, we
disected 1o establishing that the disputes over the nonperforsignes-f eontiacts 110941
end 1162AL weee in fact resobved by agresment ‘n;gg-‘nn the® parties, am sgreement
dmmnmudhumlu:ﬂpum-m.i..qgi.g\hmnsummmmn
nuuupmmmmmmme | add thal & minoe past of
hm-nlr.hmndhlmdlrhm&u_l‘u‘huwudmhpluulmdth
mmlhﬂmﬂmlm

I aceept bat mwoch if not all of thai matesial Is in dispute by one side of the other: |
nonetheless declined 1o allow cioss examlsalion on the luge number of alfidaviis or
indeed on any of them 4 1o do so would inevitably have converied (ke application for a

#ny inio & rehewnal of o mal of the proceedings f ey in this Court or of the
whitratien if one i3 16 be conducted in the PRC. m«-

sccepd ol of this material: some of i appean lo m Tar-fetched and {mprobable
hll-ﬂhhﬂpmﬂu:wﬂ.&nhﬁnm!mﬂﬂdm
enamination upes i (If be did). Elhumﬂ]t-ﬁ:hnmmmﬁﬂq-iHIthu
lesst |0 be genuine documents. ?ﬂ_ﬁ%‘ﬂi’ﬂiulmr pecasions where promises in
wiiting to pay what Stasirs asseqs (a1 Lbe agreed it would pay have come fom Lee but
have nol been performed, and(ihat with no, of af lewst po credible, explanation a8 1o why
nol. That alome enlitlcs =ho ifer that Lo secopnived o Labdlicy by Sigma o Shantm
And Les was obviguly bpesking for Sigma and with, [ have o difficuliy in inferring, its
wathorily.

“say | wm pawpaaed fo

[-ug.iﬁﬁr*-lnﬂlnlhnmﬂmuuthhh[Huthrlrﬂmr.d i s pod
W"" that 1 should simply make an onde; staying he pecienl action

'.ugmm&qmmmﬂm evjdente which kas been presented (beasing in

;u?i’ed that much of & comtésls of mtserlions by one side and denialy by the ather) whether |
should siay the whole of the prefeni proceedings and refes the enlizely of the dispules
which | have recounted 1o awhibration in the PRC.

I da nol propose fo §lwy (he peoceedings in thelr entirety, | Bave come to (hai decision on
move thin oot ground. | will deal separabcly with each of thebe grousds.

A | have nol seen any of the relevial witnestey, bet alome heard any o8t exsmambion of
any of them, nothing which | am abeut 1o say should be iegarded a8 Binal Godings of fact
of &4 & [isding as to (ke credibiliey of any depomend. In (hal statement | include (ke
defendant Lee. 1l i pedaible that ki pramise 1o pay may have been made on a view as
HI.H.H.".I-}' wihibeh he Bid Gnée been adviked i§ emoneous.  Dedemenition of that question
and of the credibility of witnesses will be o maiter fex the trial judpe.

My first and primery ressos b ghat the evidence belore me indicites on o prima facle
basis thal the dspules over comtracs LIOPALN aed 1162AL) wese bn (et scmled, but that

A
Sigma, theough Lee, now denies that it [5 5o, and abematively asserts that if it was, it s age
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he was cocrced inio that setibement by & variety of Swesis by or on behalf of Shastra, |

am not making any finding on (al maiter olher than tha the evidence bndicates there o
be & ufabls jssoe

The evldence b6 which [ pefer is

(1)

(b)

First » document writien in a Chiness language signed by Mr Lee with (be wamme
signature a8 his affidavil of 3 April 1995 beans. The tanslation of i is 4 foBows
SURIECT:  SIVNOR0-ET fLASALT AGREEMENT
Supgeatioan for mansging she shove sprecminl
L wmmuwmwmmtﬂuhm The
packing and thipmeni seed do be delryed 40 days, We are willing
& pay repargrion iotal 0.3%, ey i USHIEI00 o 180,000 RME
2 If we comor deliver the goodi by 31 May we will thes poy

reparaiion 3 B smown of [I% i b DSESMA00 and we
iusrantis thal by | June we will rerwn lenire of cradit

Hpma Merallurpival Py Lo
2 May 1993*

Thee agreement 1180AU could not procoed because Sigma could not deliv,
B did not deliver by 31 May 1993. It did reum the leiter of citgiebut it
did ot comply with its promise 10 pay “repasation” of SUSS4 600

# decumeat, the date of typing being 17 luly 1990 with the date of execetion by
Lee for Sigma belng 21 July 1991 The transhafln, 0¢ &4t document in evidence is

CHINA  NATIONAL RESOURCES #a.mmv CORPORA
EAST CHINA BRANCH (CALLED PARTY ) i

dApril 1993 the moial emount of USIFS0000 kax been remined to Pty B
by Party € Bat ip 6ill noee Party 8 il hax i the pawedr iy
agreed (n the conbrac fo Chisa.  Paryy A, Poerf B 448 Parsy € becaure

L Bicauie Party A seodi fo papdf Gee Eaterprize Fry [id
in Sapapare all e mosey ol @ Jriem e goodt & the
isiel of DSEE00,000 ik Pariy’ B mur before Jaly Jlu 1992
remil ta Snpapore M WSy Gor Exipprine Pty [ and Party C
mmﬁ-l*;&ﬁ'fmnﬂbhﬁmli

Siegepore Wag fite Eslesprine Py Lod
Wan GegEnierpuise Pry Ld

BHF Sank ‘@erline Handler Une Fraskarier Bank’ Simpapore ils
mgmber RS 20°E84 RHFSL Ale Mo 82047

L € Pivty Woniait coatisee t0 send 3 Party A ecoording fo the fax sent
‘ws July 1) 1050 all the poveds chat har Bein Eited o (88 comivaci
ehet hove biin mensiomed above  Afer the poods bawe arrived
witkin oar maail Party A showld upe e remsbeing PRE250000
oo o e delivered poods and [ it amownl i sor sefficiear shen
Party € ir respoatible & pay e cultasding anosnr

3 i Fariy I camead ship from Japas aff the poody ay fied b ke for bafore
Aujazi § 1993 Party B masi immediaiely repay UEET0.000 io Pargy A
fortigm ageat, pary O accouar sunbse #ad alio eompespant Pary ©
intrdit g thi DSETRL 000 bepianing Aprtl dhred moaibs’ bask (nieren =
LSRN Pary © matt gxiws hed this & copcisiead

This agreement will be effectbe afier Pariies 4 B and € have nigeed
CHINA MATIONAL RESOURCES RECLAMATION CORPORATION EAST
CHINg BRANCH

Signaturs We L Yoip

SICALE METALLLURGICAL COMPANY FTT LTD
Signasare Lie Deied 20 Judy 1593

SHANGHAT FORENFY TRADE COMERDILITION
Slgraturs  Bian PP Wa P Piag  Daied 17 Jely 1993°

The words "Dated 17 July 1993° afier the prinved wosd Shanghai Forelgn Trade

JMMM{HHMH COMPANY PTY LTD (FARTY )
SHANGHAT FOREIGN TRADE CORPORATION (PARTY )
in early April 1993 Party A awthorised Farty € io sign # contract with

Party B in regard so the bmport of scrap rail ead acrap mworor
edatracti YNOSO=ETIIORAL and SN0 ES)JE24L7) Eﬁllﬁ ui'ﬁ;

Corporatica have been exphined io be the date on which the document was typed. [ s
fuirly obvious, if one boolis ot the Chinese lanpange vession that what | assume s be the
words "dated 17 July 193" we ot iniended jo % the date of signature.

Page
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Sigme usserts thal [t & mot bowsd by ihis document for » masber of reasans which [ will
ssbaequenily examine, but wele thers 5wy robsiesce in ihowe comtestions s
document sesles the balance of the oelstanding chaim by requiring Sipma 10 pay the
LS§750,000 In two pans and o pay thiee months inferesi of USTIN750. I these twe
agreemesis are bisding oo Sipma tey amount to & comsesssal semlement of Sharen's
early clibm. Nedlber costaing noy wiitniion clase,

fc) m Decsimile of 28 July 199 from Sigma, signed by Lez. The tmmslalion ba
evidence i in 8¢ followiag berms:

e Ga Li Yy
Greertagr,
Nice 10 fpeedl &3 pow om e phine. | sow make ihe follssdag replicr

I Ansched i the phosocspy of 3C ra i Japaarse il [ e
mamy of USHLOME for SHOMT Motar scrap, MMH
beam pcrep, wed rall serdp. Can st ponfirm the fimal sime of
gy leaae, may be finslised by middle of ihir momth, thips poods.

i da repand i ihe USRML000 w0 be englerred in Slagapore broaiie
welve wol pey confirmed dhe loas, the bon may be conftemed fn e

suxt 3 dajs gnck eonfirmed we will Telr-trantfir fo pour compeny
a comd

Pleae evouge uf for all e incomvenlence cawed.
From FK Lea®

The origisal i Chincse & pant of the tame wsnexgre. My cxamination of il
indicales that the translator of pars 2 bas probubly €kt mikstad o miswrinien the
smount and that it should read “the USSS00N00 I0bbe imansferved..”. Certainly
sobdzquent cofreipandence proceeds ﬂ'ﬁ"'ﬂlﬂ thai the parifes wese arguing
MIMWN:M‘&n& MSEr od Benlet @ peomise 10 pay
US350,000. '

{d) Mo such payment was made. On 12 August 199 Shasors sent o fux 80 Sigma (o
atiention Les) which stued

iy, ey e Dt i dar company reallies Ut there e
ceriain prohleest pou fme o resoled Shiveford =t are aol
jou rem mai honowred what pou have il bt [

of o frie on, our fture iradisg Bid from the mored senne of
i [ W rrally do aeed pou in hasaur el that pou ki agrond
hw}r.,

e} Suﬁ'ﬂqhm dated 14 August 1993, wigned Lee, |8 {23 translated)

. Inregacd fo ke loas by Asitvalis ihin ir nod per approved because
| wwait the aripinal copy of approval from my Bank in Noag Koag.
Becsais my rivenl vesimeni of ) millios U5 fe & facrory i
marigaged on my Hong Kong property. Alksuph we've poid of
the igtal froes the mamry reagjerred from Hoap Koag we isiend do
bovrow J0% av cwh flow  The Awiirallan bowd requires the
pudtanied from Homp Knap before U will rifedse the money. The
Fﬂﬂt:rﬂwmﬂflmﬂmnh:m. Hope jou can
iy ira

L Ihave seporisied with owr Japeners ngply io revars owe D dooks
libr wy can isi he momey quite quickly, | lnow yow are anniowr
:;;mmdnmt,rrrq'mq-uhm. I gerry abour thid

1 i am very bty oad Ao i feav for Rusrds 1o farpert the govds
immediarely. | will Nalne with pow wgaie*

(f} Then on 18 Awgesi 1993 Sigma agein over the signature of Lee seni
sEsEring

Lemer from P K Lee 1o Gu Li Youg
M G,

Is regand b0 the rammdiion of meniy, because che Bank & vy plow and
Ao ol pei complined proceirisg.  Wele shased them foveral iimer

Once we bnow irs srangferred well inmediately fux you. M Lea will be
ek by seri wesk
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From FI Loe®

On 1 Sepiember Sigma, over the siptwe of Lee, prot Shosin ancter faz which

waiid, In the pargeaph sumbssed 1

“Reparding the LERIO0O00  for Ohine Nasoas] Boowons Reclomation
Corp. Eaxt Branch and USIHO00 - for your compeny, Kokl Sing in
now iy Homg Kong s avenpe the find for dhe eaprioned  Robin will be
buch gfher the arrangesend b done. & DA b6 eavly pens el *

The same wsertion appeans i ancther fax, of 3 Sepumber 1993, from
Sigma, over the signatere of Lee In the paragraph numbesed 1
"Reparding the USEILD0 - for Dhing Matlomal Rasowcer Rrclemarion

Corp. = Eat Moanch asd USSHA00 = for your compay, Rsbin Semg b
Eﬂ:ﬂl"ﬁ]nlﬂl‘ I will be rewdmed wecordingly ar soom ur it iy

A slightly dilfesent version appean in Sigma's nex fux (of 10 Seplember
19%7) which stsests
"Letter jrom P K Let 10 ¥l Y Ping
Mr Wy,
Ivi speden 10 the bank several times in repard 10 ihe bows bt arill Mhwe
nat peckived the expeoind renk I duiralle dhe ecosamy Ut nof Gonad,
the bk & very sipht, wilh the wskded slappich rrval eniate marks( e bonk
has mo confldenct 1o land Diur podution (2 10 dvorr dhe amanir of the Toan
ond ik MK b0 pearasier ihe bowered foan

Alia, ovr company’s plimied bnvesimens s the, e Yasrory with M

Cheng ir w0l poing sbesd pecorkly e H‘-.!ﬂm.ﬂnuﬂ
irangler the moary from dhere | nend @ ﬁﬁd-turmu
Huwpmhm!&

FK Lee®

hmmmﬂmhwimuﬁnmmmxmu
be Lees signuture, wroie

Sabjec: PITNPNI-ET JINMU Apreemens
Jappestioar fur mamagplg e abuve afreemear

I My rompany womhd oy our very bt i deliver dhe poods.  The
paching end kipmind nerd 1o b 0 day Wy ave willing
in pay repavation il 9%, shed b, DETIANN o 150 BN

p_ h-.;‘;v
) Iﬁr sy il ghen pay
tar by LEEME00 and we
fenier of eresdit *

i I we camand delfer she
8 i amowal

e
puarasies ohai by | fawr Wi will

Lee in u-m&umwmmm1mmummmm| 1995 fiom
Sipea's solicitor, Freehilll Wlﬁl Page, 82 Shanira's solicibod and assenid dal the
contents of the lefler are e indgomect That leter wad i the fellowing tarmy

“Sigma Meistiargichl Co Pry Limited st Shanghal Fareipn Trade Corpovatian

I yow lgaf o 4 Apridl 198), pour cligni comiends Ghert dhat @ ne dispule o be

Y lr pur fecrimile of iodney date we stared v we ware
fariFieiell do advire pou ot shis wpproach b mmplisc B do ot latend
adiiegsting each end overy foct In and anexwre b0 Mr Yo (ing Wang) affidevt

Nt are frusied o e out below peficlenr allnpasionr of fect from wbich i il
) afpenr ot theee & indeed e arblrable digsee  Owr cliesty were reliciasl @

revond iheie fact Bedew ar ibis cosld [ead 10 problemr for Mr WU Fu Ping ond
My Gu LI Voag and lmpacy on owr ellpary ebility m de buiinei) iv Chisa

& war for @\ix reanon Ul owr il iarecned Mo Pary Canvoll  KGanjlas,
ek privically dethd for der clinll, aol & po il duy deail o el fer of 29
Movember 199 00 pou

& ir sapprapriale and coaivery o the sullariitl Sl will be a0 ke poar!
by comantl fndrecied fo sppear for o cliesd for the cowrt on Friday lo wsderiake
the aaak of irpdag che dliputed foen  This will meurp she fomrtlon of ihe erbiirailon
rribunal 1 whom she parties have peteurmed e digrae.

Dur clitnf buitraves i folkiwi

(1] B i et oerecd ket yousr et made papmints 10 our clitar on the davel

atleped in parapraphs Cll =14 of pour clienty mmmoar.  The payminn
received by oar cieatr are &b foliows:

JUTIA000 IR dpril 1090

SUEIA000 2] April 1PN

G000 X Apeil 18]

SLESO000 P Mwy 1D

["RME [ 76 elfion recned - comveried m LW3T)

[l nole: that these addl up 1o the USS750,000 clalmed)

@)  Owr clieat har been doleg bilecty i Chisa sisce [999 whore 1 war
represeaied in Beifing by Gimma Jaiersational since 1992 Beween 1979
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and 1P our efienly Surinenr dealagr bn Ching eroepded JUT 009 mililos
i mrmover, Thi office wer clourd in sbour May-Juse of dait pear ufher

trip Shere. e are busrucied i forward pou o copy of @ sateneal made
ﬁrmmﬂwmm”hunmumw#m
Janvary thin ypear, om Wr P K Lecy belall

It Aas been Mr Lees experionce of deing burisesr fn Ching thar wsbiss the

Forelgn bactingsiman i prepaesd to pay brides i povirameni officers

:'-:::.:d #uiﬁﬂmmhmmrmwm
8 Becringir, becaune of this ;

i redgi ek - miﬁ*ﬁﬁim eliead agreed ia

I#90 and 32 Jaly 1997 fenpies of thess arinched end mavked Al w2 AT b
h_mmrpmmmmummwm

faj n:pnmwmmhﬁum-ulrmun‘u
cosirac! doded 8 November 1192, st0 anmtrwre 0] hergin, & will
hnﬂdﬁhﬁlﬁﬂﬂﬂhﬂrpﬂﬂq@'lmhlﬂ
dreevocable bmir of oredit. Yewr clenn biew thail our cllent
Hdﬁﬂrﬁuniuhrﬁﬂ“hﬂdﬂﬂq’h
melal referred o dn ar contrict  Owr client proceeded to gh
@ vattel and pold o depouit 13 she veador. When yous glites &7
ned provide the lester of crediv the remanczion SoIT throulph withour
elienr comsiderably our of peckes with repard 1 i alpanit gnd
eeacelledian charges for e charitring of ihe wesifd

) On or sbout | March 1093 meposatiset\cimpdted with your

:

contract also provided for @ 4 | irrvocable lemer of
credit which your elidnt Enev, wel nfeeiary is fund 1k purchase.

I matn wadermond aed

h:ﬂhhﬁiummmq’:ﬂmtrud

.I.ulmlnqmnﬂﬁdut o e mial
tapaneay vendor hud o uwﬂﬂ-ﬂuﬂuwﬁ::

)

fel

M Wi Y Ping and Mr
wable m se up lemirg gf
end Mr Ou Li Yong

mplelned

ity The secheme thar by Wu ¥ie Ping
T 2 gvircomse i problem war fha
they would sind i cliod? flie Ll of lading. [ wetn explaived
vhat i chere Jfolie Wil o lading were pemened by Jor, on recelpl of
ihee o Jour efientt wowld be able de remit the fumdr 1o
hpﬂﬁ_!.-i.i;!.r:hﬂnulmmlmﬁ. I wer mugpemed
Mﬁ‘»ﬁmrhﬂrﬂnhﬂbﬁ'hﬁq i and hin
pivurm b8 o cliear. These sve she dowmments dared T and 9 dpeil
T99% afpaper 18 and 30 af Mr Ve Qinp Wanp'l affidai

1 inerpose at Whis Page that photocopies of the bills of lading seferred to in this paragraph
are hw They ase mane of lhem Sigeed by the Masicr and would have been
l’ﬂﬂt:ﬁ @p-—"ﬂt agferied puspose.

id}

e are instrscied ip polnd oul [0 pew thal shipment from Japss do
Chisa dodn aod fake more uw ene week g0 thar thergfore e
Jpoads referred 00 in the Wi of Deding sheuid heve been recrieed by
pour cliest B lfaler than 18 Apeil 1991 Yowr clieatr bnew thar
theie billi of lading were folie and this war eeidamcad by the facd
thei ike poody referred fo wieve sreer delbeered bar Aaeverdhelon
poiir elientl made the papmealt referred b in parapraph (1) abowe,
thy firnt owg being om 19 dpril J008  Fovghermore these bl of
ladisg werr nad banded o ¢ banl for psllecnion  Lopser waee
opain mffered by our clieni ar @ penaly of dbe fare paymeat of the
fundt wader dir ronirgcl

Owr cfieni's My Lee wenr to Shaaphal oe o sbowl 5 Agril 1§93 10
wiferys 10 jorl gul ghe prodlimi in rigerd fo paymenl sad i
logser par ciiear bad sunagfned  There ke mei with Mr By Fe Fing
end Mr Gu Li Yeng Dw tfienr apiia aplaingd 1B afeotiify for
providiag an dreeocadde readferable fover of oondfd er o method
of ditimg basinenr

Jr van duriag thaae discusrivas ihar My Wi ¥l Ping mpmniosed dhei
i would b & condidss of dsiag lrtber biiaens thay & belbe of
SUSI00,000 be paid 10 be shaved bevwven Mr W Yio Ping and Mr
i [§ Yoag. fn the Nphi of fhe prevalliny smoiphere gud culture
of dotay busiaesy in China, our clients agreed. The bribe was duly
paid

Mr Wa Yu Ping seid that owe ciient should make that payment @
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fe)

With regund 1o dhe costract of 16 Apeil 1993 [rigned 29 Apeil
1993, we are basirucied @ advise thei the Bulparia
were usadle o napply the goiady aeder the comdrae!

i

To qum up that far, our clieny defences to pour pligais” claimy bered on
th posteaeis of 15 march and | April are:

fal

fie)

your client did ot comply with the terms of the conract of €3
March 1993 in that it did mod provids the lemer of cradit rimpesiinly,
o clieal Ay mitaingd damagper inchafing lom of profiiy

in vegaed io comract daied | Apeil the i agredmend was dhai
your clieal would prewide cash aguing the falfo il of Inding
fmeourly bl feled io do g0 wilk ke gPeall \shal our cligal
rusizined dempges includiag @ Josn of proffis;,

-m.m#ﬁmmﬁﬁﬂﬂnﬂ
the better of credit Emeounly and ot W el o clinl stained
danapes including farr of prefiin

O,
in rr;ﬂum:_[,lm I#8), simed 29 Apeil 1993, dia
iranssction was canchlléd.per mursal consent when dhe lener of
eredll was rrouched Wa\powr client when the Bulparian mppller
m;ﬁﬂrm [l Is & pederence 1o coalract

in dny evenl the conlrill wetee ladated with bribery aad ihereforg
nal enforehable

The coniract lanued 3 July 1993 war sigued on 6 July 1991,

M i daly 10K, whin pur il wan in Briiap Mr W Tu Piag ielpphoasd

0 ewr chignt. The

on 21 Jaly 1093

L]

]

ks navare By e Wu T Pag. On 23 Jaly 199 o flether conract way
exttend il for JUSFTLO00 free Annerare W57

Vowr clieni did prowide & Lower of Crodit for pari of the amownt of the
comvapt of 1 Jaly 1991 The irdnnscrion fifl doouph whes e clitaiy
nerminaiied neppliér fa Rl reflued is sconpt e Lemers of Condit wllin
ir way o fn aocordansy with dbeie perma M WU P Piag sy informed
of this by Me Lee Mr Wy o Ping wndermok i recsify the maar bot iy

S.AFTVIW

B
m
2
s
~
2
I
r-h.
>
o
3
=
>
~
Q
=
:n
m
0
Q
4 of




) B

Wl TR ¥ T RO VO TEN AT TV

41 0 11 T30

mever Mappengd.  Wo Leser of Credit was provided for conires of 27 July
IFEL  The feber bariessy of some JUSTO mlllin which wap promdivd
AFVET Feinisdind

(18 b way ar aboud thiy pime thad the Lemers of Crod was nod deespiable
e Puarlen mpplive shar Wr B P Piag apein sibed fir @ far b0t
gould slow dhir o Alr ngperiorr

Te

(1] Owr chiens pusisingd Esizes in riapect of oag of Bhe contrats above.
luipen dachaded our cheal) idcommodition sad alire i Ruisls
bandiap charpey inowrred by rangfer of Lovers of Credit

if

F

(12) Fe ard sl npucied b advie jou char whes Mr FU Ko Pag e
Spdary oar clieni paid bim USRS 00 cuib ax paoi off & bribe

Clewelly b I @ mbhnasial dipene betewen phe pamier chal o fe
ditirmingd by CIETAC da Chisa which will be willl comvrsant with Chbnvere

particulerly the imesfisrceabifity of oatrarty talud with cvruption

Fowrs faihfull
FREEMILL MOLIIWGOALE & PAGE

iE

Per:®

Ilphl,ﬂnpmnmmlmhﬂwuﬁﬂqlﬂﬂluﬂqhnm‘
affidavits denying Lie's ssertions against bim and giving prima facie sound reasofis Wiy

he did nol and would o bave dong whl I asseried agiins! his.

Lee in his afadvit of & Agril 1995 says of ihis dacumenl

"-lu'uﬁu Ping desies ihin nocouni of e execuilon of this sgreemeni.  He also denles ihe
walldiy of the peasoss imputed 1o him by Lee.

Lo does Bim Xieelin, Maraged of Skarima's Mo. | Busioesn Depasimeni which s
iesparaisle for the importation of, bnoer alis, metals, and Wu Yu Ping's "bou®, wha tayp
ke wis prews o diy meetisg and that the docgmenl was signed on behadl of oll parties
o that meesing (b i ene of Be signalonies).

| There is o desl more material b the sume effect. An whai | have sbesdy pecounied
| demonsirites 1o my ealisfecilon thal Shantra hos mide oul o prima ficke oz i il

sl claim his bees “seithed” by the agresment of 21 July 1993 and thai this setlement
apieement bas no been perfonned (I costeing no arblintien cloms), | am woilsGed tan |
#mm ot required for indeed eathled] 1o way s action imsalie &8 bt claiss 10 bave the
selement agresmend perfoemed or Swmages foe becach, which woald amwunl 1o the same
ligure i deollur term.

| Sigms submirs that nonetheless | should fn fsox siay Che whole action and reder il @
ihiteation i the FRC. B assents thal Shese are seven] reasons why | should da so,

A
Page 1
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The first is ihai the “sidement agreement® of 20 July 1990 was & “thim” 8o ihil the
breaches alleged by Shantn wre In dispate and should be reseived wnder end only under
the whitntion clause. That in my view i 8 bootsirep argument. I assumes in its own
favour that the orginal dispute rematns upseniled. I I dees, then b dug course i should
be refeered to arbitration: bul as | istend (o order the determization of whether or eed i

| bas been seitled as & separale issue and in sdvance of the other issues in the present

proceedings (thus effeciively staying the remalndes of the present sctlon againg Sigma)
the srgument for Sigma will prevail if, bul only U, the dispuie refesred 1o arbiiration by
the coniracts has not beem setiled by the pardes. If dhere has besn no soch satilement,
§7(2) of the Iniernatbonsl Aubiaration Act 1974, Anicle K1) of the UNICITRAL Model
Law will requice that | siay this aciion sad refer |t ta whitration; :‘Iﬁ‘] becaase Il will
them be clear that the dispule Bebwses the pasiies "involve the delemmlration of & matler
thal, in pursuance of ihe whisnibon sgreement 5 capable of mmlement by arbitration”,
and, in the case of Asicle B(1) because these will have been shown to be o dispute ihe
sobject of an arbiration sgeeement which is ot *null and void, moperative or incapable
of being performed®.

Sepport foe this Eret submdision was soughl from the many declsions in recent peap
upholding and enforcing arbitration agreements, as an slemative to curial procesdings.

The USA cates evince » clear peesent vhew, but i s of companstively recighadopticn. In

United. Sieelworkers of America v Warsiar and Gull Navigation” o, T¥960) 363 US

P74 (x decision of the United States Cowt of Appeal far the Eilth Elelile) the majority
of the Court in an opinien peepured by Mr Jestice Douglis, opheld the enforceabillty of
an arbitration agresment between an employer and (i Employees. Bui in the course of
doing sa, he sadd (st pS7H)

* Thus the rum of avbitration cases, aftd My Bllko 3 Sran, 348 US 427,
becpmds irrilovan e our prodlem W choice i bereeen the adfudicalion
of cases or comtrestraled by courdd esisbilahed procedures or eves Jpeis)
ifatulory safeqpuards o e oad hasd dnd ihe penlemuni & chem by ke mave
Mﬁﬂtﬂliﬁ.lmﬂ;pﬁhhhm:ﬂimu
the mbetirure for Sapanion  Here arbiranos iF ghe gubimifsie for bndusieisl sefe,
Since arbivration of labor disparer har quite different fusmionr from drbitrasion
ender an ordinary eommercial sgroomear, dhe hoarifiny peinced by cowrt) fowards

erhbrarion of cominercisl spreemean kep no plice heve.  Far avhirafion of Libor
dipwsel vder oolpciiy bevpdising  apreemestt 0 parfognd parcel of ke
enllecivg bavpaismiaf jrocess Ruell "

The "bawillity® o which Jusibe Dosglis fefzpeiogoag :Mu.p:l lo entouraiement,
endorsement and determined enforcement.

[m 1979 the Lhind&liuﬂ:ilﬂlﬂ‘ﬁhﬂmh. delivesed ity jodgment i Wick
x_Adaniic Maring Inc. 605 quuim 2dl Bexlea, pl&A. AL plol B Coant aid:

S.AJTVIW

in the case w bar if beamor Be said wilk porive eirerence thad the arDltrarion
clowie conmol b Evmeitd m nelads withly i scope st plidnifly claime of
breack of cosfragh Brpech of warranry, asd aepligest dealpn end comptmerion
Ser Sowhdyeted Esineliar Corp, v (Geversl Broae Cocp 434 F.24 330 (3
Cie, § \The quemion tin becomel wheiher Shooe claimi are 50 dad dn wilth
Ve cbim o fiesd and drceil, which U nod feirly wichin the arkiresion cliung shat
igpomanyy by severed e parpone) of evbliration

In Sdiy v Tawdy Coep 343 P24 540 (Job Cir, [576) the courd disrinpuinhed
eliimi which are fepally ‘miemeined’ and thase which are mestly Wependint' In
dhal g, @ bn gl reacfision by dhe erbitnaior of che avbilirable povrions could
Aave rendered ihe aoa-arbirable porfion Lrgely ai ea end  Thal, howewer, did

2]
war

] if tke pavry chevping shin
frowd shosy thive U Rubatings ds bt charge, dhere mut be o fudiolef felsl of ikl
quertion Befwe o may con fime  Bobest Dngrence Co v Devosible Falefes
b, I M W3 400=1] (M Ch, 1839) et dimiaeed Md 05 800 8] 200
32, TLEAM 17 {1060

Aveardiaply, wi roverie and remand thin cape fo the divicy cowt 1o deisrming
whither g Buperd weni frawdulealy (sleed o miee buo b arfdlearion
agreemend W dhey wird oo, then the dinvic cown & direcied 1o py fumher
Judicial procivdingt peadiag arbiicssiss o4 hi beench of conlract crims, ihe
brewch of warrasty claim, snd e meglipenr connirunion and derips clain

The paragraph nambered [3] in this chation @5 paniculacly relevant 1o s problem in this
ematbir wiik whach [ will deal later In ihése rensons.
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Reporter 2d Series p2M, the Filth Cloeult of the Uniied Siates Count of Agpesls said o

p18

The selzience ia “the DTPA" is a reference 1o (e Deceplive Trade Practises - Coasumes

“aving deiermingd (har ihe parsier may, \f they chosir, agree is arbivan claimi
griiing undvr the DTPA, we torn 0 the Lt wheoher the ditpase Beiween e
parfies fn he Dunand cane war properly deemed ablvable by the dlirict cowi,
Anicially, we mofe shad ahe guesrion of arbimabllity bt b0 be decided by the comrr on
¢ binls o ke edatrael inlived imo By the pavriis. See 0 D250 o8 see gl
Southland, 104 SCrar 850 n?; Prima Polat Corp v Flood & Coalfis 4l Ga
JEy LIS 30, 404 04 57 SO0 1501, J80d, 80T, 00 LEdM [I%0 (1967,
Avbliration should act bt dinled ‘nless ¥ cam be sl with poriive atsursrce thay

dipuie af lour " Bick v Alaps Marise Jre 835 F3 184 I8 (R
Cir. 187F] Mﬂhiﬂﬂnhﬁﬂhﬁwq’m
Sev Movei M Come nepra, 180 301 & 841 Jn Priga Pall nepro, the Suprems
Courl eriablished thar s paerinp spon @ o) opphicaton for & Ray while the
Jarfies arbitate o federal oowrt may coniider oaly e reladng o ke nalisg
and performance of the dgriomenl o abiae’ M8 U o &4, BT D0 @
T80%, Thus, for example, f one of the parter allepes froad in the infucemenr of
the avbimedion cloase felf, see b ar W80-04, B 00 o J005-04 dhiy may b
deigrmingd by the Cowrt®

Proiection Aci, of Team.

In 1987 the Second Circult of the United Stales Coun of Appeal in Qenesco Ine. § 5

Kalinchd & Cn 119 $05 Feder] Beporier 2d Seies 800 ot 847 gald

mﬂ'ﬂﬂﬁlmrﬁﬂhhnnﬂlﬁlpﬂlﬂmw
biading and paforcealde apreemints be arbiients their dispaes, she Bprome O
hay made ir evident that quertions reparding e srope of the arhitrarine pedviaion
mun b eddresned: v

Wi o bealthy ropied for the federad pelicy fvering ailintion . s Adblualies
an-nmﬂhﬁdnw,ﬁhhw
o whirihl et sbould be pcived bn Dy, W whiuiios, wheber o
Fﬁulllﬂhhmﬂﬁmmlﬂﬂlﬂ.ﬂ“
of watepl, deliy, o o Hbe defesan iw arbinabliny ™

Maser . Cone 60 US at 2-35 ROOSC0 o W1 This ‘swphanic fodieral

poliy i fovour of arbivel dispate Tenghgon’ ‘spplits wih he
firld af inemational ommeree” M'lﬂj,lﬂulm'ﬁ?im“

We cpreaed the sume view ba L4 Misergcao do Trisdode-Samiti v [hgh
Il fne. (Bamivriy

Thes Beduaal podicy Gvoning whiveion (el @ o wenine. wbires ooy

And in the same year the Ninth Ciscuil of thitCoupt said, in Masagement and Technical
Cossaltanis SA v Parsons-Juden dstegiadiona Corp 810 Federal Reparier 24 Series

1531 m 1504

"Federal arddirarin hg_w:ﬂpwﬂﬂﬁw bady kag
actied’ wihiy ﬁmwmmﬂm
P F M7 M0NPA Cir. I985). ThO prenemiption cxil &2 nfectsalr the
“Tiboral fedeftl p8licy nvring arbilratisn spresmenis ™  Mitssbishi Maloer v

- 77 LS o4, dFS, foF 80 Ried 103 87 LEd B

mr&ﬁm 2
Fﬁﬂ{& L M M3 ECr 927 WML M LELM MY (FA3k  Parsoar &
I Jod Ex af 5% The policy foowring arbirsticn ‘applies with
Pforce in the feld of islemationt] commerce”  Wlmbihi 10 SCE at
A158-57. Sea ales Geapaco fag v T Kabiuchl & Co 817 F3d 840 847 (M
Cir [057) frecopniving edded preamprion). e review de s @ comeaion ha
ﬁnﬁrdmfﬁﬂmmhnumawqummjwpk
eiliirghiliy af @ difped foncerad msdrec? [snepreiation sad oaly hage diputey
which & parfy hsy apreed 0 nabmir [0 whivatos mey b 00 reioled
isee Dc v Suspwey Corg 708 FA SR 461
Cir, 1ML Neserwir, we fonitrist svilvnl maiborky broadly o compont with the
esforcemeni-facilioing thud of de Cosventisn sad the policy finaviag
avhitraiion. Farpag & Fhiemore S0 F00 ar 774 "

In England the mbs oied 1o be that the existence of s whittion spreement & st
prevent any pany io il from commencing and muintadning judicial proceedings, because, il
wag asseried, paities cannot ousl ke jerisdiction of e Couns by agrecisg to do ss. But
nongtheless o Courl bad poswer io evder o oy pending sech an aib@niica

In Eaed of Meshoroogh v Hoser (1843) 1 Beaw 125 (49 ER 1001) tha Masier of ihe
Rolls (Ld Longdale) said (0 46 ER 1011).

The remgining argament L Aoy e deed poatring & claure foF @ reference dn
arbiration. Mew Uheve are @ preal momber of caves in which, from

|
!
1
%
:
2,
a

ithal by meany of @ reference ip evbisration, ﬂn;ufrh:muqm:nmﬂln

Page

S.A3TvV3IW

2
3
S
<
2
b
'h
Is
ny
D
-u.!
X
=
.
<
D
T
s
£
'l-.i




8I-Y

¥ ELA WS, Tl SHOLLY T THE ASTVER

BaE B LT 90N

This declsion was alfirmed on appeal.

Twelve yeurs lsied came the declilon of (be Houss of Londs in Scall ¥ Awery (1856) 5
HLC 811, Thalr Lordships held that & provision in a contriet seferring to arbitratbes a
diffeience between partles o B and providing tha sa sdllen could b malnlalned in
respeci of the matier In difference wnill ihe differencs had besa declded by ubdirszon, and
ihen only loo such sum a5 the whiimbons might awed, wis losful and valid agd
sccopdingly ihai no ection was malstalsable watil an sward waa made.

Seodl y _Avery, or i beast the principle for which it s cited, is much refemed to, but |
suzpect that few have read i1 Lﬂlmlrluﬁlh;ulqknl‘hmm#ﬂgﬂhﬂum
last century. The sctbon was beough! in te Cosrnt of Exchegues, fhﬂldrﬂﬂ'ﬂuh
recoves his loss under what was in effect the poles of an fasuvune cheb which provided
that chims should in ibe firsl instance be wscerained and molEd by the Comnsnee and
Iflu-lmmmﬂhhMﬂmﬁulummﬂgﬁmi.Huhﬂmhm
to be prid was o ascerialned mwﬁﬂ.%htMWHMIM
The defendant demmned. The Coun of Exghegetrfound for the plalmill. The Coun of
Exchequer Chamber reversed tha decision, The plaintill appealed io the House of Laeds.

The report records (hat “The Judges wene summened, and M Baron Puke, Mr Buoa
Alderson, Mr Justice Coleridge, Mr latice Maule, Mr Justice Cresewell, Mr Justice

Wighiman, M Justice Erle, My Justice Williacms, Mr Baron Martin, Mz Justice Compion
and My Justice Crowder atended”. Thtmdumup:ﬁl;{ﬁ;mih:ﬂm:uﬂ
the Judges on 28 June 1835 requesied and wese pranied it Bo.cofisider (he question. Cn
10 May 1RSK the Judges again atieaded before s Dirdsbps and each expressed bis
view i the form of a judpment, exch of which Bgapoed In fell. They diffesed On 10
July 1850 the Lord Chancellor, Lovd Cragwhethoand Lovd Campbell each delivered
specch upbelding thlr decision of fhe Exthequer Chamiter and Lond Coanwortd staied
that L4 Brougham who wis gbiegi\iaofnsequence of iliness, concumed. That wai a
monuments] decision seackel ibe 18505

By the ilme of jhe pdblicition of Volume | of the 1st Edition of Habibary's Laws of
England (1907 the ls# was s stised in para 546, namely

4 nidwdbiloq mithovinen she whivaior therrky appolved & heer ond deferming
e Maner bn dipute Berwern dhe paviiet, il If does mod ourd the jurlidicion of
thy Court. Ay porsy 10 o nubmission may, terefore, before dhe wand b made
Tommence Mjnl procoodings b reipiel of aay cleim or ciuse of avnlse dacluded i
the mubmiciss. Al comned low the Coset bad so farbidicion i nay nech
proceedings; . bl whive U pabedinion @ ostsined by o wrisea agreemess, she
Coarl hai furdidicfion selér e Arbiration 4o, [EW, > nay proceedings
comsmpncid (a respect of day maser agread i be refervad o arbilnarion

Phere the rubeiision & contiimed i@ wrifies ageeombal it Aes thie peme gffecr
¥ in hed beta made @ ander of Cowrt,

Thr Cowr will mol & o rle, paiirddn an arbiraioe from procending with @
refienee g Dhe growsd i ke wward will be noperanve;  bul where e
rebmiprios el 5 bnpeached, as infuenerion may be pranied b resivain e
arbivaioe from procerding masl the gueation of the walidity of the pabminpion Ay
been grirrmingd *

The nelerence 1o the Asbitrafion Aot 1889 is io 4l of that Act, [ povided

“If wiy party & @ mbmisios, or eay perpon clabalyg deowgh or under his,
commpetid any legal progeedings [n any cour) apelas ey aiker pariy o dhe
mubsmloion, o asy perioa claimisg ibrongh or weder his, §s regpect of sy manir
apreed da be referred, oy party fo pach bepel procesdings may al any fime afier
appeardnce, and before delvering any pleadings or faking axy other birps in the

muhmu”h,ﬂuﬂn and el coarr o @ halipe
ohereoy if parigfled har theer ir ne nficlen resson why the maser ghould mof be
refirred v accondancy with th rubelteion, and ta) dhe applicant wais o the Ene
it et provesdingt werd momestactd, ded a8l pemating, resdy sud willing r do
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There b no doot thal since the commencement of the 1889 Act Courts in England have
became propessively more disposed 1o caforce arbitralion agreements than they weie in
earlier limeg. 4 of the Arblintion Act 1950 expuessly empowen & Count io 5wy iis own
proceedings pending arbiiratian, If saisfied that there is no wuificient reason why the
matier should nol be pefesred in accordance with the submission snd that the mpplicant
ru.lllhﬂuummnmaﬂ:ummnqd.mdlmlmhmrm-ﬂmlm
do ofl things necessary for the proper conduct of the whknilon. And now, 1T ihe
whitration b “soa-domestic® = English Cousl messt stay proceedings in respect of the
dispute the subject of the whitrslon agreement f e other party to e whitntion
igreement, afier appearance, spplies for wech an onder before delivering any pleadizgy e
taking sny ethtr Wepa in the proceedings (Asbitrtion Act 1975, 11}

The peesent principles applied in Englind we those stated by Lond Mustill, with the
concarrence of Lordy Keith of Kinkel, Golf of Chevely, huncey of Tullichemle and

Browen Wilkitsen b Chaseel Tunoel Group Lid v Habfour Bemty Cosstroction Lid

(1953) 2 WLR 262 al 180 whem h:lmuHﬂH‘INHIHHII]FH‘iHth

Creesseas lovarance Co Lid v Memior Insurance Co (LK) Lid 1990 IWLR 3% 158
samely \

Ta cdded where ghere U mn arblratlon olawe @ B jn the move
mhupﬂ:rﬂrwﬂuﬂmhpﬁz g: palles havi
agreed on iheir chases witenal and @ defendent in onsiled prime. fisir 10 Aave the
dlpue decided by that iibusal in e flor lnangs, BNBe fie from ihe
insereention of he cowres wall it Aas Been a0 decided gl theeatier, if it Iy in &ir

hufhl-hﬂu dhe plain obisins faave'\o wpprel and nurcesfully
l|l'.rl'l
fn e case of ¢ commircial arbiration We'sbey remsrki apply wiIh fvrs greaier

Mwwﬂnk-“ Won Enaecnon, o
mﬁhﬂmﬂmwrﬂm@”ﬁ%ﬂ*hmm
busieeds or wradr ar the parties #re cevimialy ar well or bermer ably than dhe coun
hhﬂﬁhpﬂu-ﬂhmhhum#hmkﬁrﬂumwx
Pheases they ke used i judqe what she parties would ot once have replied §f an
insocinl bysandis had ashed what was &0 happen in 8 cerain poear sat dealt wish
By ike contrecl, end 1o dnow what are the pracrices s e trade Now owly b thit
lﬂdnﬁduhwhhﬂrﬂdhm,ﬁnmbmpm

®

The same sppioach can be fodhd B S numetous cases whede the arbltsation provision in
o conirac has been held (3ygemain cpendive even thoogh ihe remaining provisiont al the
contsicl nol beeawigdfed eaample, they may be void for (egallly (Hubour Asvarsnce Ci,
() Lid v Eknsn(Oenbral Enjernalinnal Inseqasce Co. 11 [1999] OB 701) af may be
avoslable fes InaBcinl mispresenition, undee fluence or dwress (per Sieyn 1 la
Hartoiir Widiwhee Co (UK) 14 o) (st instance (1593) 1 LIR 91 a2 91)

In the Count of Appeal in Hushour Assgmncs Co (1K) Lid, Ralph Gibtea LJ reviewed
ihE Engleth Cases peior from Hagman v Daowin Lud (1943) AC 156) 1o the time of his
judgment and cancluded, af pTI4 "The question whether all the peomises ceatained in the
agricment wen seadered Invalld asd wold al 1be Ume when the pasides signed the
docaments by the Wegality of the sgreement s In my judgment a dispule arising out of
the agresment,”,

In this State, bewevez, the Comt of Appeal bas beld by » majority (Clicke aod Husdley
A, Kitey F disseniing on this qessibon) that the effect of a decluration thal n costact
which eonlains sn arbiteation clause i3 void ob iitio 5 that there mever wis g
contmctuilly valid subsdision 1o whitndion, See |BM Auitalia 1id v Mation]
Disirihutisa Services Lid (1991] 22 NSWLR 450 a2 485 (Clacke A} and 487 (Handley
IA) Agan bom this decision, which appears o be oul of line with the approsch nken in
ciher jurisdiciions, the spproach in Australis jo whitration claeses has also beep to uphold
and enfioeee them. A clewr exampls is Codklfy Copsreupslon Pre Lid v Stee Ball
Auiborliy of HEW (1541} 149 CLR 337, The arbitration classs in (hat case contalned »
oenil ¥ Avery clause. The contredl refemed "all dispusey ariskag out of ke contrest 1o

wblirstion”. ‘The contract containing thal cliate was leld io bavs been termaismied A0S
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frutration, insofar mi B prowided [or work o b done, bl nol brsofar as 3 deguised
digputes 1o be subsmiited io arbiration. See per Mason 1 al pp3&4-4,

The princlples to which | have refened require than 6 o dispuis the sebjeat of igation in
(hiy Coert bas, by contmct between the pardes, been submitted 1o arbitration then this
Court should stay these proceediags, of 80 much of tem s the pariies bive wprecd bo
submii do ashitralica, g0 that the congensually chosen meibod of dispuie rescdetion iheald
procesd.

Bt that approsch dosi sol, i my oplsice, require G | siny 5o much of the peeseni

action wi sceks %o enfonce the setllomenl agreement. The reference in clise 16 of b
contracis i io “All digpoies in connection wiih (hls Costrest ar lhe execullon ihanal™
“This conlmct® is 1I09AL = one case aed 11E2AL in the othes, [f the dispubes a8 o
ihose contracts wese sefiled by speement, me Shastra asserts, then there remalng pothing
o be swubmined io wbliriion under cither wbiiration clvese. Sigma's responss o that
comieniicn & that @ dispules Bhanin's ssened setdemesl apreement and That daputz &
une “in connection with® contracts LAALI xnd 1109AU and therefore the whitnsion
clause is each contract applies sk o Sigma's dispule that it setled the disputet under
esch of thote contracts. '

,hhmummm&nmmmmqummm

V109AU and the msseried settiement agrersenl.  Each of contracts JID9AGsnd 116240
s % sine qua nom of the senlement agreement. Scppote thal dufigg aepefissions rehiting
Hﬁfmﬂlﬂﬂ,drﬂmmhwnﬂﬁﬁ!ﬁuhtﬁ#t
perfommance ond party Nibelled (he ofhir. Agiln, the eifstence 6f the coatrusi would be
sine qua mon of the lbel but [ do not think (hat any, iwer would regard the geestion of
W<l o o and if so bew mech 6o have bem,peleried to wblimiion by 8 clwuse such

" clse 16 of these contracts ﬁﬂm'hwﬂlﬁlﬂﬂnﬂmh

exscution thereal™ s in my opinion " welierence 1o the making, meaning, valdity of
enfosceabillty and the carylng ost of each contrct, 11 gocs no harther than that: it docs
not exend 1o the validity o enfoccoment of o semlement sgrsement reached by Eendly
negedistion. I calls for friendly megotisien: i beings arbiisation inte play IE, bt caly if,

"no sellement can be reached”.
Slﬂu|hnmﬁldhhﬂmhdmnmwimu:dmhﬂhndh
arbitratlion becsuse wch un msseried setilement d a Bnding thal the arbitmiion
lpunm-ﬂ'ﬂ.lll.ﬂlul.d-.hpmlhnr of belng performed’ within ithe
measing of Asicle B(1) of the LN H:.d-:l Law, For my part it appears clear
thai if the dispule kas béen I'Idl]'lﬂﬂﬂl':lﬂllll‘l‘hl]!ll.rﬂﬂﬂ
to arbilrate that dispute I mo, seitigeny can b seacked (1o quote the English versien ol
cluuse 16) is inopecative, Ahege remaing no such dispute. Gummow J, whilst » judge of
ihe Eedersl Court, came.ta that conclusion, namely that seftiement of wn arblirable dispute
wmmwmuhwmwmﬂn ln Bakei Maviguion
m h ) ; olden (lory', 5 June 1991
{u-q:wd}, T'Iu:lh1humlhltnuﬂmmwfl'mﬂ m:rhuqmdmmd:
ummm:uﬂhulm}mm The parties were in dispuie oa thal quesilan -
heNkgwd (bai déspate and concleded thal there had Been o setilement [ have nol el
pegched that wage: it is the question | propose be determined separately and i advance
of wny othes {isies in Wvese penteedings, us Gumsmew | did in Bakel

Lest | might do so Sigma iendered some evidence that the misened sefilement apreement
was void That evidence was, find, by sn adfidevit swomn 12 May 1995 by OQul Gangjie
* purmer of the legal frm King & Wood, PAC Lawyen®. He prepared an opision a4 i
ihe “stiilemesd apreement® based ea Lee's verion of what happened leading i iis
execulion. On that basia bt opinicn was thal (he “setilement agreement” under the liw of
the PRC i wnendorcesble. Bui the cicumssances in which that egreement came 1o be
made need flsi o be deiermined before thal opimion B of any utility, Those
cleeumsinnces will be delenmined (n the separale Baae 1o be wied hee,

Lates, during s unforanately long interval between the commencemsent and conclution af
ihe hestag, & furiher oplnion was izndesed, This was of Huang Yanming as snceney-ai-
law of the PRC axd *u duly sppoinied ablumor of CIETAC". He eapressed an opision

o the Eserboes (n o slx pape Jeiter of 16 June 1995 bom Sigma's Solickors bn Sydney. A
Page 2(
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Wi are urpenily sreking an oplvios from an apert inowledpabie in regards 10

inlermanansl

vt Liw imd prisciples of PAC Lew,

Wit hetiod ntlinetd! Dt dn nammary fwm 1be nstory of he advice wilich we jesk

L

Thiv request flor advice 5 dn relation @ @ Mew Sowh Waled Supreme
Courl, Commercial Divisios eas, broupht by & Clisese corporation
apalan reo Aurelion domicile Chlatre mes axd @ company cntrallal by
ene of them. Wi act for shrew defendamis, Mr Pang Ko Lee, Mr Bobin
Jany and Sigma moaliurical Company Py Limited  Our cling Sigesa, is
8 Awitrallen regisiered compaty, U kar bees mord by the Shanphai

ir
IﬂﬂwuhMmmnﬂﬂﬁmnwhmmmﬂmq*ﬂ
be serlad by fricadly negotistlon  f Ao seslment can be resched, the

The relevaat articles of the CIETAC Rules are:

Arricly 4 The Arkirration Commisipn. N3 e power 1o decide on the
exisitmcr and valiff o ae srbiration sgreement mnd the
Jerlidficiive ovir ga o s

dArficle 1 An arblergiion, Balie comsined is & contract
regarded o
otkir ihe comtraci wal an avbifranion
amached 10 8 comtract thall be dreaied &2 @ part
parin of ik dowtract n--ﬂ:'q*umw
o e arhivanon apreemeal aai b affecied by dhe
mpdificarisn, rescitiion, rermdnatica, inwalidity or

revocation of the condract 7l

Ariicle 7 fince ihe pariles agree "‘M cheir lapwie o he
Arialiraiion Commlpion v, ron, & srhall be depsmed
that pery ke agreed, the arbitration under thete
ruler. ;

The CIETAC rulex are in g che arbiirenos closre by wirnee of
Articht 7. Articke 4 plves lhe R iribumal jurisdiction ko deferming
the eireneer of and fa “af aw arbitration apreement and the
jurtndiction over an grisiracion’ cane

wr gliear Sigma alleper thar i Ay cerrgin defemces fo claime made wader
the comiracis by . These defeacer are summarited an follows:

i1 mm.ﬁr demages by Sigma cceeds Shaara’y claim

4.3 “la\order fo obioln performosce wader the priacipal coaracts Mr
Lee war obiiped 1o pay a bribe of USRI 000 ro Mr Wu and Mr
"G of the Plaind company ead CNREC

Shanwa aliepes thay all dispites benwtin our cieati war semled oa 21 July
I#RY in fermu [ on agrecment which @ annesed o these bnniruchions.  The
dgrecmind I thi procecdiaps U reflored t0 ar docwwenis in bundle 127
A willl b comvendear i you wowld refer 10 thi documend ar dovusesr 127
fm pour addce

faquirler mode by wr in regard fo PAC low have already laformed o of
e foflawdng:

fa]  Ariicle I af che Forelgn Economic Cowmirec Law provider ihat
foonowaic covirdols Execiled behween eaferpriter or other ecomomic
entinier of the Peoples® Republlc of Ohiaa and forelpa enderprives,
other foreign economic eanties o badivdduals foll wiithis thin dee.

by The Esplansnlony on the Foreign Econamic Contraot Law (the
‘Explanations’) firther specify |7 kinds of foreign ecomomic
cantracis wiich inclufe the impart sadlior expost comiract executed
Benerdn @ Chincse endvrpring end & foreign enterprine,

fel Accordiag ra Dectilon on Strengiheming Erplamanions on Lawr by
ihe Stamdimg Commiriee of the Manlonal Peoples’ Congress of PRC
adopied af the IPh mesiing of the Randing Commifiee of the Filth

Notipnal FPeoples® Congress on [0 Juse 1981, the Supreme Peopler
Court hay beén suthoriied fo pive oyplanadioar on hows  aad

reguistions, Accoedingly the explanationr referred o in the above
paragraph kave the force of low fa Chine
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fe)  Further puemusal i drsicle I] of the Foreipn Economie Conteact

£ mﬁ;mmhﬂ&;m&nma-dﬂu@#m-w

proper taw of the principal contraci ead the proper kne of B erbitradinn
EETESTEAL

We belirve dhar you ave personally acquainied wili Me'darour Jacobs QC
whom jou mef @i @ diseer organbied by Profesior Devid Flinr of the
University of Technology, Spdney. Mr Moegy Jicobs OC U & barrisier
wha briefed 1o act for owr cliens in i sdarr.

O pplB2] i 1827 of his bosk, juermstional Commercial Ariieration,
copy of which we beliow ,‘pﬁu-mmmm.
plmunr.lﬂhiuh._ | ihe\dirlncrion benerta the proper Lew of phe
coafracl and the arbiraslon agreement

The first questlon wie with &5 pose lp

& M#uhmﬂtuﬂﬂﬂmmmh the
erbifrndion elawse i PRC Les ¥ Y

May we refer you io paras [9.00] and [8.01] of Mr Jacob's book and in
particular his reference w0 the Rand .IHI'H-I'I!?#-I‘IF]'ILI.

“mmramnﬂmm-ﬁ-% that ihe principal
conraciy are foimied with covrmuplion GndeéefRC low, thesr coalracis are

In regard fa thr mrﬂmiﬂi thr defences which our clieatr
have 1 say cloim mode under thal docwnenr are:

- The documani(ir @ Whdm ead war Aol i sny eveal niemded by ihe
parties

a The docuweni it i any evenl anenforceable under the PRC bpsa

= MThirndorument &5 in any event radnted by corvuprion and b thus
amenforceabls

- The docswmeni was figned nder dureis

Fou will see that cloure | of the document @i [27 costalas @ promiise by
Sigma 10 pay CNRRC a certals sum of money through CNRACT apesr in
Siapapore.

The second clawie } coalaian aw usdrrialiag by Sipsd o export goods,
serap metal awd b0 bned these diilivered s Chilag o CYRAC

The shird clawse of the documenl at [27 ir comdirlomal wpon Sigma faillag
ro Julfil the oblipafion (n cleuse (1)

There are o number of canes decided bn dhe American Courts comcerming
the rcope o widdh of an iniernational arbitration clawre  The principler i
kimﬁ_hdm:ﬁﬂnwﬂﬂlhpﬂumrmul
pramumpting (n o of arblirabilicy, Av @ result the cowrd will liberally
conyirug dhe internodional arbifrotion claures and oaly fa Neose coxer
where there U no doubr gher the dispure sandr owtidde che poope of thae
arbiiradion cleuse, will @ nay be refited B hawe forwarded copies of
thede relevan) American caser with Afr Thomar Chiu for pou o hawe o
foak ai

We lmow thad dhe Chinese povermmens and cowy fovowr petilemeny of
dnfernational commercial ditpules by imternational arbirnion.

P meed your expert opinion concerning the following in regard 1o the
documenr 117,

@) If the principal comirdcts iwere foimied by bribery and are

thomentlves weemforcaable, i the documesi of busdle [I7 wihilch
purparts io semle the dispuler sclibng oud of the principal confract
aleo reparded wader PRC low fo be
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eovriiprise and thiveford unosforonabls P

b If ke obligation usder clause [ of ke’ Documenl 137 bt in fuvour
af CNERC a If appears 1o be, (3 there say basis in PAC [ow for
Shanire w0 esfoece il

ficd Al CNRRC gsnnod by beolvsd in @ comiracy for the bmporianion of
goods becawr of ardcle 3 of the Forign Economic Costract Law

(d)  Clouse 3 only iaker effert if clowse 3 U mor fdfibled  Jf clawse 3
be enforced by CANRAC can wicher CNRAC or Shawira

fel  Under claste 2 CNRRC Aas undertalen g pay Sigma [153250,000
for dhe Balance of goods when they are deéfbvered  Ir ihai
oblipafion imalld by vrne of CNRRAC, biimgy wasbls o eaner infa
Umpartarion conlrectl

@ If Sgme comot force CNTAC w0 pay thai amous, doginy that
effeet the whale contract and all ibe cliwrer are wnmforcealide !

gl Under PRC lew do the jame principler ar sel oul in paragraph 7
above apply Lo Bbe Dnferpretadion of leiersancasl  arblranios
ogréemeniy asmily hai there b @ prevumplon i fivour of
arbdirabliify and ar a remult the court will liberally conninee she

arbitrafion claerer gad paly is thoge casar where there i no dowbr 7
thif o digpuie siands oudride dhe seape af the arbliration clawre wilfs

the digpure anr be ariddratad

M) You will ser the phrare Vn cowersos with' Id thi @ o
clawe  According jo PAC low i thin phrase wide enowgh fo g
CEITAC jurirdicrion 0 determine the diputer which Aave ariten in
segard i the wafidiey of the document o bundle [27%

() e chis question helped, |f you refer 10 Arsicte ol e CETAC
ruler which incorpovated by referency” inio Whe  Arbirasion
Agreamial,

mﬂhnuﬂimﬁqﬂfaﬂ}uﬂm!*hﬁ eitions are rupporied by
rewsoned sianemenns which when rectived may b pul, inio @ form secepiable an
rvidesce in an Australias eourt  For thin geaig mry regeen! thal you Peear
Wmmﬂ&mlm@mpmum-ﬂwmﬂwm

e would ack shay f pou Aave & 1 im respect of the guertions that we hsve
relred in owr leler thai yow, > iheae by confordnce with our
counsel Mr Jocobsr QC Wy that Mr Thomar Chiu will be viviniag yow
en Mondsy 19 Jume 1993 fo disousy owr quertions asd [0 provide you with copies

-

of i dovemisation e
Yourd fithflfly

Freehill Helliagdale & Foge
per Clsire Inglis*

qurumdluhluhll'nuphhulumhﬂ,

Y 4 \ ¢
] The Ching [uiirmaviessl | ic and Trade Arbitration Commlzrion
(CIETAC), & sole e erpaniterion 1ol up in eccondance with the
Grvernenent *Cowncil of the Ceniral Proplis Govirneesl
ef FRC) afopied of fr 1130k Sraioe om 8 May

12

.

11

ir

12

i1

€l

L

1 e e i, T

nf of @ Foreln Trads Comminilon withls e

CETAG war formerly called & Forelgn Trade Comniarion (FTC) from the
date, of ixrwing of the Notics Concersing the Comversion of Foreign Trade
Apbiiration Commlislon bio Forelpn Econamie and Trade Arbiteation
Commistion by bt Siele of PRC o 18 Februsey 1980

[ om comversast with the ifendard forsi gf contrdcll containleg the
wbivation clisie [n chesie 18 quoted en page 1 of sy [annectionr of I8
June 1995

Thlr clewge in modelled aimion exacily on the CIETAC Modiel Arbiiraiion
clamd rivemepaded by It | am awure fon sy bnowledge of i clse
aad of the dircislns of CIETAC coareraleg ir thaf f i fafended 19 be
beovasd i i1y Wi ficape.

The CIETAC puler ave iscovporsted by reference vin draicle 7 lata the
arhirrgsion laxie

Under Aricle J the quention whedier o o o ditpute falls within the
wrbiration clewie U in frelf arblirnbde by she CIETAC Comnintion.

Avcordingly, in may opision, e Comsdinine by furldicrion i deiersving
whether o nol Ube ditputey conterming the docamesd o Busdle |J7 eve
erbitrahle

According o PRC low ghove (r @ diference bidenen the proper low of ihe
principal costraoil dad the proper lew of the erbilretion dgriemint

See Avticle 297 of the il Provedure lew af he People’y Republic of
Chine the 41k Plenary Sesrion of the Prople's Congrezs of 9 April 199].

by aceoedance with PAC bnw she proper law of she arblirecion agreemiat
il deermine phe wisthioope of the mbiteetion dlaurer
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In sccovdance with PRC bew, the praper bw of dbe arbiiradion clsuded dn
b Sed Article 257 of the Chll Frocedure Law of the

Accordimgly, the widihiscope of the arbitranios clsarer b io be derermilued
in oceordsace with thr FRC low.

I have bien given copler of and Rave read the followiag deciromr af che
Cowrty of the Ualred Siaies of Ameriea;

fa}
Compaay 729 F 24 134 (1984)

f)]  In dhe maiter of Ferrarg v Ulalted Oeads Growees 440 F Supp 778
ey

el
T F 2d 847 (1943)

fd)  (iineico fse v T Kekiwchi & Co Lid 815 F 24 B0 {2ad Cie)
I%a7,

fe)  Mfar=Pen of Lowithens ¢ Porsont-Gilbase 773 F 34 410 (1945).

i} bznopemeni and Technical Cosmlaaty ¢ Parsani-Jurden
Imernapional Corp 820 F 24 1531 {Wek Ciej (TRET).

i) W_Lﬂm_mﬂul
#40 LN 1.

i)
Llindwsicle da Papler (Rakia] 508 F 24 969 {1874)

@i} United Sieehworkers of America v Warrior gad Gulf Mavipation
Ca M5 UE 57 .

il Bick_r_Allantic Marine fnc 605 F 34 J6& (18N

The Chisese Covermmenl and the PRC, Cowris, fvour srmiement om
laternadional disputes by Imiermariosal drblividon.  Thiv b nepporied by
e FRC Govermment s

fa)  inclusion of srbirasion claiives in the Standsrd Form of Comtracts;
) re-prwensring of forelpn, trade arbiration ino CIETAC

el Invitlag forelgn fegal aperts fo &if af evblinadors in CIETAC
arhitrationt.

There in @ proag povernsind and judiclal blas ba fivour of arbirenions for

is

L

a2

ad

the resolution of internanional commercial dlipwies, the qame basly an
ﬂhhh&mﬂhhhmmwm
prragraph @1 above.

Fo

mhdﬁtpqrdtmulﬂlmwhﬁ seaggi Meed [ paragraph 4.0
above, on the foliowing Lsues are ce with PRC low and the
sroag povernment aad fudiolal in) firvowr of erbitrodions for ihe

resolution of Miermatianal CommereisPdrhiranos disputer:
s} The premumprion in favesr B arbiirabilicy.
il The iberal conirrugtion of arbiiradion clawrer.

(3] The resglunicn, of émy dowll conctming the widihlcope of an
sriitsgiion\claure ln fovour of arblirotion sad the isclusion of the
digputegwithln the scope of the avbitranion clause.

.ﬂ-r’n-.l-'l.lmu‘ﬁllhﬂl im the arbivation claicel ia
quiiion \(3 wide eapugh o include the ditpaies concerning the vafidiry of
e documenr ar Bundle 127, ar lired in paragraph 1 on pS of Freehills
of 18 June I¥9E A PRC Court if it Ir agked o rule on thiv
will, In my view, hold vhal the psid dispures, according o FRC
Y rifion with' fep af the principal confracts, vie Mot LUIN-
0= EST o4 L, RIYNORD=E5] fdL4Lt

"

§

Accardingly, all thore quernioar are arbdirable by the Arbitraron Fribusal
gef up in accordance with CLETAC Rules

These &0 @ PRC gowerament policy of controlling fordipn frade da China.
A cowmpany canaol enfer lalp @ forelge teads condrad? or buy  any
commodiny shroad without specific authority. See Aenele 4 of the Iatenim
Regularions of PRC on the Licensing Synem for Import Commpdines
(promulpaied by the Stete Council af PRC on 10 Jasusry R84 wi

‘arioup caregoriel of cowspanier thar havr beea -ir,pﬂllillf I dhe
Siate 1o engagé im import buringis med bandle e import buriaest
operotiond  siricily #n occordemcy with the approved sogpe of
butingss and =itk the catalogue af baport commodinies

See ihe awihorinniion ead explesanon on lews asd reguiadons by the
Supréme Peoples Couwrt, Thir b alio specified in Ariiche 33 of the
Orpanie Law of e Peaples Comrt of the PRC by the Nadoaal Peoples
Congress of the PRC adopied ai the second meciing of 1 July 1979, @ad
amended by the Ssandiap Commitier of the merisan! People’s Cosgrens of
PRC ot the second meeting af 3 Seplember 1851

CNRRC does mol hove the sughority 1o eaper laio asy foreige rade
confrach or buy @ny commadiy abroad

CHNRRC @ marl @ parly @ coalracis ia YNOPO-ESTIOP AL, PIFNOPO-
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ESTIEZAU, PIYNOPO-ESHIS0AL. There b mo privity of confract bereven
Slgma and CNRRC ba repard fo those comirees. W jfallovs Sigma,
arlsing

I regard fo the docemint ar Bandle 127, fa my opinion:
fa)  Clesrr 1 cansed be enforced end I sl and wold in that

i There b no privity of éowiracd eccording o PRC Lew
betwein CNRRCT Stnprpore ageni and Slpma,

i) The obligation referred io in clisse | b an diiganion

i) Clewe I i o clawse for the eporting of goods from & forvign
eouniry and the bnportarion af poods bmin Ching, ey iy clawse &
in fvowr of CNRRC i ir wnenforcradle wder PRC law ar CNRRC
i mat muthorlied 1o bnperd sorep mevel inn Chiss,

Farchirmors, even §f Sipma carnies o i undertaking recopded i
Uhls paragraph, § will mot be oble t0 compel CNRRC bo por i the
s of JUSII0000 riferved 40 b ihlr clrsge

(e} Cleuse § coniaing @ secondary oblipasion which 45 depesdién
the mom =fulfiiment of clause 2 rm:uuﬁm-ﬁ

apinios ff b for slaned A Iy
my ¢ reasons siaied abov, clinde 3 is similarly

In my virw, in accordance wigh PRC law, haditrs 10 e quettions put
t0 me in parapraph B of my lener of ininectioniare:

fo)  Reply 8fa)  Yei the Mpegement & Bandle 127 4 not
enforeeaile, \Please refer 1o my reply to Question 2

8 \Fitse refer i my reply do Quesion 2
s i principle, there U mo specification of
and righis of Shantra

CNRRC cansst enforce char oblipation Becesgs &
mentioned esrller, CHRAC hay no import or export
riphir in pocordance with PRC v

l  Reply &)

fe)  Ruply 8c)

(d)  Reply 8d)  Fii, neither CVRNC mor Shawtra cam enforce clasire

1

fe]  Fuply M) T2

B Rl d) Ve Peasdrelehey repy in Quesion 2
gy ¥g) Y

W Reply 4 e

0 Rphy@iN N Plesss sifer to Arsicle 5 of CIETAC Roles.*

* Wikt | sdmbre e Eommuad of the English lingeage exhibised by this Opinica, [ 1m not

50 impressed by‘Some of iis conients. 'While the opinkon expiessed in para 5.5 may be
comect, ractgedance with the lww of the PRC (1 huve no reasan o dosbe that it i) the
quifion-toc my delermination s whether the law of Austnlis masives me 1o way 8
deteimination of whethet the dispute has been senied. For the reasons aleeady givea | o

ool the opinion that i does nat

Mete imponusaly, bowever, [ bm nof prepared f 0ot on the views expeeased bn pand 6 1o
B becauss 1 wegaad them w procesding on o misndersinding of the 21 July 1993
“contrad”

Evidence before me indicales Mat in respect of contracts 1108AU and 1162AL (and
indeed gihed contacis with Bigma) Sbastn was acting a8 agent for CHRRC. | sssume
that CNRRC direcily or indiieesly put Shanirs in funds to pay Sigme. Should Skanr
receves wndes proceedings bere or bn Chisa, i would be scopuntable to CHREC (Claese 3
vecognises this) Mothing in the Husag Yinmin cpinion deals with or even recopabies
this. Clause | of the 21 July 1993 "conlricr® simply recognises this in ihat CHRAC
ditects ity agent bo employ fendy which CNRRC expects it 1o receive for CNREC is
dischirging 3 liability of CNRRC i someons else on some completely unspecified
wcoount. | acd s this that | am nol prepared to act o pars 6.4 becwase | do not know
wht i meant by “eoncems sel wilh foceign wade”, That s bardly 4m expeesson of

epinkon doet nol Y that b scooedance with ihe law of the PRC suck o settlement b

Aug
legal precition. 1) might meas thai foreign tade disputes have beea sentled by i [Page 25
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hﬁﬂimﬂﬂlulﬂllﬂlﬁﬂﬂlﬁﬂtﬂuﬂmhhﬂmlhﬂﬂ
iransaction.  Of this lsier b meant | can only sswwme that Mr Yanming B been
Imperiealy lasneted

Thessghs dealing with w quite diffesent question, the appreach of Brenman and Duvissa 1] i
their joinl judgment in Taoning Rescarch Lahoraodes fre ¥ OFren (1990) 165 CLR
!Hhmwhﬂmwhvlﬂiﬂdﬁlmpﬂ:mﬂﬂ.

I'meed to deal with one further submitsion for Sigms. 11 i i the dispate conceming

ihe USES.600 (e contract 11B0ALT) Is o dispule *in cosnecilon with® sl contract and
thar theie i in any evest no consideration fof the promise 1o pay il wmownd,

| se¢ no dfference between the atsertion thal e chim for USES4,800 I *in comnection
wih® o disputed claim under contrect 11B0AL and the wmertion thal the sendement of
:Iuﬂﬂﬂﬂdhﬂmwﬂnﬂlh'hmiﬂ‘lhlﬁqﬂlﬂﬂlmlﬂu
those contracts and [ refect the submission for the same pessons.

Plalnly the contideration for the promiied USSS4,600 paymest is, or af keast inchadeg, (hé

sellecent of the clibma umder the oiher pwo conims,
The arders which | make wre secoedingly w fallows:

1. Diliseiss ise application to disallow the plalnti's smended, shutsneft of claim e
| coder the debendast Sigma Menllurgical Compasy Py 152t pay the plalstiify
copts of ta spplication,

& Idirect that there be beard sepuniely and i ivance of all ether questions in this

wction the chim of the plaiedlf thi us dgpine with the first defendast sehing 1o
conmets  93YNOSO-ESTIOSALL,

S3YNOSO-EST6RAL

SYYNO0-ESL1BOAL
of aay oot of mont of them bas botn semtled on the serms contalned i & documest
daded 21 Moy 1993 lo which cach of Chini Matioml Resources Reclumsiica

Corporation East China Dranch, Sipms Metsllurgical Company Py Lid and
Shanghai Foreign Trade Corporation is o party, #/Soppwhereaf is annesure G39 1o
ehe adfiduvit of & May 1995 of Gu LI Youg €Tt btk actin

| wiay ihe hearing of all other clilms I this Scrion uniil furcher order.

I sebarvn the quention o The Besti of Sigms Metallurgics] Company Pry Lads
application for & stay il e determination of the question refermed o in Osder 2

ahave.

1 Ll thiz haitsr for dimections oa Friday 9 Asgust 1996,
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