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. SAUNDERSON

IN THE SUPREME COLRT
OF MHEW SOUTH WALES
ADMIRALTY [NVISION

CARRUTHERS }
JUDGE [N ADMIRALTY

Mlunday 19 July 1933

15859 - SAUNDERION v CALTEX TANKER COMPANY JAUSTRALLA]
ELLIMITED [THE "AUSTEALLL SEY=)

I T

HIS HONOLR By MNotlce of Motion deed 23 Decamber 1990 Samsung Co
Limied and Samsung Shipbullding & Haavy Induswiess Co Limied
(‘Sansung) seek 1o have 8 coss-claim brought sgainei them by Calis
Tanker Cormpangy w Ply Lirnbied ("Calies®) stayed pursiant 1o s 72}
af thi aileriatioiial Arbdrtion Aot 1974 (Cik), or, = he altarnstive. pareaant
e 8 3% af the Commemal Arbdiration Ach 1584 [25W).

The beckgrourd of the spplicston is as follows: By Statembnt of
Clalm daied 1 May 1992 ihe plainidll, Roy Seundersan, sued Salws for
darnsges a8 a result of parsonal lnjuries wl'l.lidil'--.ul.lh'-dwﬂlf'_'v.ﬂh
a radic officar on boawrd the MLT, Assirsiia Sky, o lurge plpl‘l.ﬂhlﬁ-u wwned
by Caltex, Tha vessal was bauli ln Keesa by Elmmqﬂim'luamm
between Caltex and Samsung dated 71 Decemb&r 967 (the shipbullding
contract), which provided (inter alia) for the' vessél o ba ecjulpped with a
rescue boat conforming (o certain technical gpeciifcations.

DOin 14 March 1991 tha Auﬂqﬂ@iﬂyﬁul biilo Teial Bay for the pusposs
of transporting a sick crew memiber b hispital The vessel anchorad and the
mmﬂhﬂuﬁm%ﬂ!ﬁmhﬂdw}ﬂhpwmn
etenber of the crew. mm.twmﬂ-mrnuuqumu
and the crew were throwti inia the water. The plaintiff alleges that whilst he

il

i
wons strll bn tlee vt @i mugu-:nn' ptaaimed U motor of the rescue boal and
the plapetff came into contact with the propelier blades, widlefing very
serious sl

After | resasved I-un.lp'qlltﬁ}hh Motice ol Matlan on 7 May 1993, the
rlalmiddl [ed an Mm ol Claliny amd. for preseni prspeosas. 11 L&
convenlsnt i ot lhirih?hm allegatioas i roglligane sgalnsn Calies by
reference (o the Amended Stewment of Clalm,  The relevani pariewlars of
negligence sre dgbeparagraphs (104l () and (o)

*fe) | Failre 1o supply safe plant and aquipment in that tha bast

¢ N, wEs noi sultable aned sale for dhe lor which 1t was
Sintanded whesaby the sagne overtamed and tha plalniiff was
Injuired in rying ko get back anta i

N The steersng gass of tha bost falled so tul whosver wis
driv the baai after i1 hacd bean pe-wlacmd was unable 1
ik

(1] Fallurs to proparly ansurs thet the poser of the catboard
motor was adecuate o that the same did not enabile perscns
h:v[nl::nnudnllhhdqlm’:mpu]ymdﬂud.luuum

1 undarstand that ihe plaintltf will allege at the hearing thal the e
boai had an suiboard mwior which had besn lnstalled withoui the siearing
ahall bming lirmly sowed, sapecially as o the connecbon bebwesn e
sessiring shafi and the angine brackoi

Tt s necwasary fo notscs the fslowing paragraphs in the cross-clalmg

"t Tha cross claimant dendss s Wabilty 1o the pleintill bul i
tha eventi of tha plaintlll neovering domages sgsinet 1
clauns conribution or indemadly un respect tharecd from the
cross dafendanis and esch of lwm

3. The boat refeved to in the plalntdffs tatemnent of cabm with
outhboard motor fided to it was supplied o the cyoss
claimant by the first and second cross defendants when tha
croes clalmant sogquired from the Frst e seond croe
defendsnts the wessel ‘Australls Sky' und the sald boat was -
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supplied o the firet and second crom deiendant by the third
cross dajendant

. I-ﬂﬂuldllhﬂ wustalived by thi plalntill
m by Teason -h r-gn:::- of thae .:::
dalandanty and asch of tharn

Partioulsrs of Hegllguise

As againat the [r and secend coss dsdnnd anis [|.e. Bamseng )

)  Supplying & vessal (6 tha crosa cllmant, namely ihe
*Auspralia 8k, which was fi1bed with & rescus boat in which
an outboard mator had bean installed without tha sieering
ehaly balng frody secuned

(i)  Failing |o et U comnpahenis of D rescue boal

(U} Falling to warp the cross clalmant of the way in which the
mqum tu the snglae bracket

{iv)  Falling io sripulsss wnd gpecify that tha third cross defendang

& mescus boal with oulboard mowsr components

wihich wara sale snd secura sspectally as o the connection
betweren the slesring shaft and anglne X

1 inerm novw (o he application for & stay pesssiant o the provislons of

T2 odf h]‘ulrlul‘hpll‘..lilhlnﬂnﬂ'dﬂ (tha *Act”). It s relevant o nobcs ke
Mm“mﬂl?ﬂhﬂ

T1) Whars:

{8) e procedurs in relibion o arblrabion under an aebliation

s govermad, whathar by virtes of i expres

tarmy of the agresment or otherwise, by tha law of a
Conventon counkry;

(b)  the procedure in relation to arbliration under dn arbitration
agresnent ls governed, whather by wliiie of the express
twrms of the agreameni or ctharwise, by the law of a coundry
not being Australla or 3 Conventlog country, and & party o
tha agresment ls Australls or'a Stie or » person who was, s
the time when the agre@ment was made domiciled or
ordinarily resident In Adstralis}

(5] a party o an arbiration agresnent is the Governmend af &
Canvendan counbry or of part af 8 Copventlon couniry wr
the Government of & esriiory of a Convenlion couniry,
bieing & Ervliory o which ihe Conveniion sstensis or

s & persan who was, ai
inasil wis made, danliled or ||
arigy it ls o Conveantion countays

(d} & party s an arbiratlon
tha ilma when the
arellnarily resiclant in.a ¢

Uuis saction applies o tha LTTITTTR
{3 Gulbject o s Pl whers.
(s  procesdings bnodiuied by 4 party o an  arblisation

l-l’fhgﬂ‘ whdch this section sppliss sgainst another
oty io sgrwarmand are pending in & court: and

(b}  ibe procesdings invalve the desemdastion al & outber thil,
h.puni.u:unl'lhllmu,huplhh of settlemant by

arbltraiien
vagl e spplication of & party io the agresmeanl. the camurl shall, by
arder, upon such iibora (I any) &8 10 tdnks 0f slay Uss

procesllngs. or s much af the procesdings a8 invalves ihe
determilnation of that matier, as the cass may be and refer ths
parties bo arbsitration in respect of that maier.

(A} Whers & cownt makes an ofder whder ssbssctan (2], il may,
for the purpose of preserving the rights of the parties, make such
Inmorirn o supplemsentary orders s i thinks (1 o raladen o any
property that i the subject of the matter o which the frst
mentdoned order relstes

) Paor the purposss ol subsections (2 and (3], a relerence ton
party lncludes § refersnce b0 & parsan clalmilng teough of usder

1H40d34 NOLLVHLIgGHY
TVNOILVNHELNI

periy.
¥ A court ihall nat make an crder under subsectuon (1] if tha
cotart finds that the arbloreifon s s mull and wold,

inoparative ur incapable of being oermpd, "
Saction 3[1) dellnes “srbiration agreemeni® as maaning:

“an agreement in wrlling of the kind referred o ln sub-asticls 1 of
Agticls Il of the Convention® [Le. the MNew York Convantion 1958),

wilf =
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Sub-antica 1 of Arkicke I o #h4 Conmantion ks & tha foliowrillResn

*Each Contrscting Suts shall recognice an agresment b writdng
under wihich the pariies
ijm““ﬂﬁ“‘“ﬂ'r“hﬁm
U Ly respact of & definasd

of not, concerning & mbhl:l"“mh ca
arbitration.*

wndermks o submil o arbloradon all or

whether sontracnial
of asiileosant by

Article X1 [Arbigrption] of the shipbullding copusc s bn the fallowing iegma:

Dactsion by tha Classification Sociuty!

i dispuie arises buivasiy tha herio s regard Lo
hhwumdﬂnﬁhkmh
qﬂqum;ndfwhmﬂlhlﬂmlﬂﬂfﬂ
workmanship thereof and for thereon, and for b respsct of

dona of this Contraci or tha ton, the
paribes may by mutual agresmant reier the dispute 10 the
Classificssion Sociery or o fuch olhe gxpart a8 miy bs
muhgally sgresd benceen the parties bereio, and whoss
decision shall be final, conclusdve and bindlyg upan the
purtidy hareio.

Procesdings of Arbirsbien

Ly tha pvent that tha barsto da nol agres to setils &

disputs sccording o Paragraph 1 of this Article and /or In

uq_.m;nfﬂljnll-tdl.lpullﬂ nd sl bsaroar
and relating o

appoint an Umplms. If the iwo arbiabosy wre, ubable ia
agree u an um within twenry {20} Ways afier
s o e s b o S
bitrklbars iy spgly to the Prasidant for
LMMMHBMMHJWM
ot of Abaion. Such sl S b 1 eciwdnes
Board of tian arpiizathan be in
with and subject io the proviglons of the British Arbltration

an the tme u.m.ﬁ ;:E N

The svidence satisfliss e tha ihe [clloiving slemenis have besan
eatablliliad -
(1}  Thers ia in axistancs an arlditratlon sgroesmend of tha kind referred bo in
sub-artiche 1 of Asticle I of the Canvention.  The “defined legal

I

Edthar party n.lm:l arblivaton of any mch dispuats by

.mm-ﬂ-aﬂ-l X WWI’ﬂ'uthHm
by either of tw paries whill siaid ihe narmes of the
arbdiraiee appoinied by mich party end shall sl sisie
specifically e gueshon wor gues &3 o which such party
udmmsm; :.Ir'ahul.lu-n.q Foauriean (4 days aher
recoipt of sueh notice of such denuind for srbloradon. the

other party shall in hen apfoind s seconml arblivams snd ghoe
notes n wrling of < i o lhe party
demarding  arblomuuosk & party falls & = LV 1]
asblirabor s within Powtesn [14) days
tolbotwing recelpt of af dermand for arbikraton by the

other party. the farty fulling 1o appobnt un arbilraior shall b
desrned 1o Jtive\accepied &nd appolnted, an (W own
wrbitrator, ll% artluwalor appainied by the party demanding
arbiiratipn\aneldhe wbimalon shall proceed belore sale
arhitrafor wha alone b eech evant shall consiliute ithe
Arblwgation Board.

Ahaaward of the arbirators and or Umpire shall be flal
ansl blnding on both paries.
Motkes of Award:

The award shall (munediately be given 1o the BUYER and tha
BUILDER by teles confirmed in wrising

Expensex

Tha Asbigaiors or the Umpls (i the Arbiraiss cnnol
:rnlmldmhuwhhhputjmwnnpmm

tha arbitration or the p riten of sch expsnses which each
party shall bear."

relatienshlp® Is Io be found in the shipbuilding contract
) mi"du—mlﬂzﬂ-hﬂuuﬂmﬂmq’mm-

(ah

tha procedure ln relation 1o arblradon under tha arbiation
agrearrenl s, by e lerow of Artlcds X3 of tha agresmeni

1H0d3H NOLLYH1IgHY
TYNOLLYNHILNI
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governad by de law of England, 'u'hll:h,t Coranivmn blon
conaniry: 8 F1ak altermarivaly

t) HKores s &4 Conventlon country and ot the time when e
arbilirutlon agreamant was mads, Sursung was domdcled there
# T{1hd)

(3) Tha cross-clalm by Caltes in respect of which the suy b sought
conslitulgy procesdings lnadmted by & party o an sbirabion
sggecmant aganal ancther party to the agreemant Which are pending
ln & cowg # 7(1){a)

{#) Such procesdings involve the determinasion of & matier that in
pursuance of the agresment, s capabla of witlerenl by asldiedon
# 7N} This in becausa the essantial bsue raissd by the oss-clalm i
ﬂﬂwﬂwmhu‘llwﬂcdwm;w-mvmnﬂﬂu
rescus boat wias supplied pursusnd io the shipbuilding contrect
Ascordingly, (i constituies & dispuia "In regard 1o Uhe dasign and /oe
construction of the wessél its machinery and equipmand. and /of In
respact of (hey maberials and for wiarkmenship thereof and for henean®
wichin the meandng of Ariicla X0 alternativaly
“any other glipuio of sny kind whatsosver between the parties and
relating 1o this Contract’ within e mesdng of Articls X2
Specilically, iha "matisy” that s "capalde of ssidemend by arbittion” L

the clatm for sellel contalned in the coss-claim.  (Ses Flabt Assiralia Lid &

Wilkine & Dewies Comstruction Co Lid [1979] 1 MEWLR 23, at 250, per

bcLelland [} mnldmhmﬂuumwm_yﬂmm

muhmlmlhﬂmmﬂim‘ﬁ;ﬂmw
Samsung has accordingly, in my viw, ‘satisfied all the elemens
required to establish It right 19 a mandatory stay under s 7{7) of the Act
There are, however, certain adpecy of the argument sddressed 1o the
Court on behalf of Caltex which shiwild be noticed.

o

Caltes struchored of srgusnent gs lollows 1t owies sacl thal the cross
elaien way basedd wpoi 8 5(1) of the Lew Refrm (Miscellanmus Prosions) Ao
1566 [IHHI] wihich. jalevaniy, pn:rﬂl:ﬁ:l ﬂq.l. where ddamage b sulfered by
mny parkon an & pasull of & lord : )

ted thal deas ml:r PRl
murifmaang '-ha or would

respect of the same damags.
or atharwise...",

‘=) Ay bod s |.|.||hh|ln
Eoiver tbeution hnnl-lm'
© pabmel have e, I
wihathar o -luu'q,l

1 ohssrve. parendf@ticilly, thal tha cross-claim does noi plesd dhai it
wias bnstiiuied tn puriudnce of the [ay Bgorm [Adcsflmen Prpisons) Aat)

Thass, iy was'said tat the cross-claim ralsss for detarminstion by this
ﬂmhimwhlﬂ‘_' upaon ihe ssswnption that Caltes s jounc Hlable
as b lortlgasdi b0 the plalntl, Sumsung would B sued have beon llable 0 the
w,ﬁ'ﬁwﬂh-m demnags, whemiher a3 & |alnl lorfeasor or
gtherwise In the dvent that this quesilon is answered in the affirmanive the
tasing wouild thien arise as 10 the amunund of contribution recoverabla by Caliex
hnmhhu-mhumrhhmdhyiﬂlcnﬂmhjutmd
eqjudtable. having rugard 18 the extant of s responsibility of Samaung lar the
damags in accordance with & 52} of the Law Reform (Miscellaneoss Prosigioms)
Ack

Thess issues (o dispuiles) are, It was argued, distinguishable from
dllspaites of tha kind which e e subject of tha arbiiration agresmant, Uy
belng disputes ralating to the contrectual obligations of te pardes.

lam unable o accept this line of argumant. The reality s that the
crosa-claim wises oul of the contractual relationship betwean Caltax and
Samsung Irrespective of the specific manner tn which It is pleaded. 11 is anly
by raason of the shipbuilding contract that Calbex is in a positon 1o claim
against Sursung tn relation w the ressus bost end it s essential o have
regard fo the lerms of the shipbuilding contrac for tha purposs of

Australia
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ascertalning tha nuduf-ﬂluwhﬂﬁ-dlhl.m-ﬁuumu
Indemadey meds n the cross-clatm.  In Tal Hing Cottes Al Lid o Lis Chong
Hing Bank [4d [1986] AC 80 at 107, Lovd Scarman, speaking on behall of tha
Privy Council sald:

Lordships do pod belleve tal there s anyihing 1o e

Thady

sdvaniage of e law's daveloposnl ln sesrching for & labidity Lo

torl whare tha mhlmﬂﬂrﬂnﬂmﬂlp This is
ralaiionshlp.”

This passage wap repesied by Lord Bridge of Harwich in Seaily v Sowthern
Haalth and Social Services Board [1991] 1 AC 254 at 30). See also Panozs & Co
Ply Limiigd v Alligd Iniergiaie (Q1d) Pty Limited [1976] 2 NSWLE 192 ar 194, per
Sarvuels [A. OF course, If was nol ecessary for Caliex 1o rely upon the Law
Regorm (Adiscellaneows Prowliions) Ael to found i cross<labm.  Sulficisnt
|uststication may by fownd for the tnstitution of the coss-dalm in the alleged
bireach of tha conlrdenal releilonship baiwesn iha feo pariles glving rise to a
poteniial clalm by the plalntil] agains: Caltew

It should ba noticed ln this cegasd thal the amblt of the arbluagon
agreemani s vary wids inded. The words *relacting w0 this sontrast® in
Article XI13 are of tha widem bmport. Ses [BA Axsiralls Limiied o MNatioa]
Distribution Serviey Limited (1991) 13 NSWLR 66 at 47, per Kiby Praiid
Mlustill and Boyd, Commercial Arbitration (2nd ed) p 119, andd the dasss there
clved.

It is also pertinent (o chearve in this contex that the woid)"maner” in
8 7(3) ol the Act has peceived a wide construcilon s.grmn.nqmﬂ.
Laboratory Ing g O'Brign [1969-90] 169 CLR 332 a1, 331 M2 iwhere Deane and

Caudron [], tn thetr jolnt ud gment, sald:
"Tha word ‘matter’ is not defined i e A2l In the guits different
contsxt of Ch [T of the Constitution, it kis been held that the word

Mmhwﬂ“ﬂm‘aﬂmm
within the scope of the controversy: Femomt o Muller [1563) 152

=P

|
CIH 570, an &3 .I.I:af i Adovris Inc v Adam P Bresew Ml
Faghioms Pry Lid (1581} 148 457, af 475, Hewever, n any
coniexl, ‘mailar @ 4 woid of wide nport. 1n the condest of 4 72,

the coun jprocesdings. So koo, 1
Encoimpis all tha clairms wibkin
Couri Even sa. 11-(
i bduiuainl arbitration’ inghcais
lssug which might fall for(d

espabla of
saimething more Wan 4 mere
In the et procesdings @r

fall for 4 I'l- proces=dingy if they wan
Instinueed. See Flakt |1 at 350 Ty requires that thars
ba some saibject swme right or llaklity o controsvessy

whdch, I not co-ssferadve with the subject matier in controwsrey in
the courl prsssdings, is &l least susceptible of senlement as a
disczete o 7 The words ‘capable of spitlement 1.-:!

arbitration/indicali that the controversy mus bs one falll rJz
m:mp- théwrbitration sgresmant and, perhaps, one relating to
th:!;uu i redfiaireed o be dadeidnd ::elu-l.ﬂlr by the
wimw power. Ses Musilll and Bopd. Laus and Frection of
Arbliratlon (m Engload, Ind od. (1580), pp. 1481540,
Ml s nomd that ‘Englah low hay paver erslvnd al & genersl
thaery for thirie wihich may be ssilled by
arbiraidon from thosa which may nor' bub thai the al an
arblirator ‘sre lmdved by corsiderniiona of public palicy and by Lhe

facy that ha |5 appotnied by the pariles and nat by the slale’”

In cha instant cass I§ eould not bs sald thay the Eewes rused by the
erass-clilm could be saea 10 requiie desipunation only by the sxercise ol
judicls) powsr. They are lssues of Uw kind which frequently fall for
datasnlnatiion by commerclal arbliraiamn

In any evenl, U s swes bo s oross-clalm guiend beyond ihe enaiier
whdch can be refomed 1o arbilvatuen under Artlcie X0, s thet the procesdings
are rot whally congruand with B “matiar® which 5 1o ba refemed o
arbiiration, e wiwle of the procesdiogs aiiml b sidpod witd a0 awerd Ls
inade on the matter referred. See Flaki, at 350, ciied by Brennan and Dawson
IT i thals josing judgmeni in Tamning Research Laboriories v O Briem, st 345.

Firaly, it wis argusd by Caliex thai even if the slements necssiary 1o
found a stay wers ctherwise established. a stlay cunnot be granted until tha

= 1l =

Aus
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pladntllf obtalns judgment againel Caltex This submission musl, howeves, ba
pejecied In my view & dispute sross betwesn ihe parties imeedlasely Caliax
pervid e cross-clabm upon Bsnsung. which was st no stage willing 1o
accede o the rallal clalined, Sea Thi *Amencm Siewr® [1880] 3 Lloyd's Rep
234 ap I8

Thiss, b ey v, Samnsung has made cul & cass {or & mandatory sty
af tha cross-claim. Mo quaestion of discration arises: Now [Jerasey) KmBLL @
Esmmgar Spivnare GmbH [1977] 1 Lloyd's Rep 453 o 468, Mo argumint was
sddreissd b0 ma with regard 1o the Lposiiion of condionsdipon such s stay.
Accosdingly, | will allow tha pariss 1o bring in shorl diules wiil relation &
ihis judgmeni and hesr argument U necessirys, chetha Imposition of
conditions. Caltax ls fo pay the costs of this Noticsof Biation

= iR

=11 =

A
Page
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IN THE SUPREME COURT
OF NEW SOLUTH WALES
ADMIRALTY DIVISION

CARRLTHERS ]
JCDGE IN ADMIRALTY @
Monday 19 July 1993 Q~

@ peaiag s&\
HIS HONOUR: Sy Nosice of Mation daﬁgﬁmmbz 1962, Samsung Co

Lizited and Samsung Shipbuildin risavy [ndusmies Co Limited
{"Sxmsung') sesk 0 have a — brought against them by Caltex
Tanker Company (Australia) BbALinited ("Caltex”) stayed pursuant to s 5(2)
of tha Irlurnn.:innn.!‘..-trill. et 1974 (Cth), or, in the alternative, pursuant
to s 55 of the Cammﬁmgzﬁm Act 1584 (5W).
Tha of the application i= a5 follows: By Statement of
Caim dated 1962 the plaintiff, Roy Saunderson, sued Caltex for
damages t af parsanal njuries which he sustained whilst serving as
] a radi on board the M.T. Australia Sky, a large product tanker owned

by ’ﬁ:ﬂﬁsﬂwubmhmﬁnrﬂbyﬁmsmspmmttna:mm

s@mﬁmﬂimmgdauﬂﬂﬂmb&ﬂﬁ?{&w shipbuilding
&mm},whi:h provided (inter alia) for the vessel to be equipped with a

Tescue boat conforming to certain technical specifications.

On 14 March 1991 the Australiz Sky put into Trial Bay for the purpose
of tansporting a sick crew member to hospital The vessal anchared and the
Cew member was taken ashore in the rescue boat of which the plaintiff was a
member of the crew. Whilst the boat was under way it was struck by a wave

and the crew were thrown into the water. The plaintiff alleges that whilst he

Australia
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was stll in the water ane of the cew started the motor of the rescue beat and
the plaintiff came into contact with the propeller blades, suffering very
serious mjuries.
&fwlr.uervaj}udgmm:mm}hmﬂfhmumm?}ia}*:?g!@
plaintff filad an Amended Statement of Claim and. for present p
converusnt to note the relevant allagations orf negligance a
reference to the Amendsd Staternent of Claim. The ral gdmlusm

neglipence are sub-paragraphs (10){). (f) and (n)

l.nd'la.tthebuat
far which it was
and the plaintff was

. (e} Fatlure to supply safe plant and aguy
was not sultable and safe for the
intended whereby the same ow

injured in trying to get back
(t The steering gear of faifled so that whosver was
driving the boat a.E::rc) been re-smrted was unable to

MOLoT Was ta =0 that the same did not enable persons
' the boat to properly control the direction

contrel

{n) Failuce to pr ﬁu‘m that tha power of the outboard
having c

thereat.

Iu the plamntiff will allege ar the hearing that the rescus
beoat had d motor which had besn installed without the steering
shaft beigg firmly secured, especially as to the connection between the

n$ and the engine brackst.
$ [t is necessary to notice the following paragraphs in the coss-claim:

‘e The oss claimant denias its liability to the plainttff but in
the event of the plaintiff recovering damages against Ut
clazms conribubon or indemnity m respect thereof froen the
oss defendants and each of them

5. The boat referred to in the plaintiff's statement of claim with
outbeard motor fited to it was supplied to the coss
claimant by the first and second cross defendants when the
defendants the vessel ‘Australia Sky' and the said boat was -

Australia
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supplied to the first and second coss defendant by the third
coss defendant.

Any mjury loss and damage susiained by the plaintiff wera

occasioned by reason of the negligence of the coss
defendants and each of them.

As against the first and second <oss defendants [Le.

(1)

(i)

(LH)

(aw)

[ burn ow o

Supplving a vessel to the coss ' ¥ the
Ausmalia Sk, which was fitted with a t in which
an outbocard motor had been installed the stearing
shast being firmly sacured. &

Farling to inspect the components rescus boat

Failing to warn tha oross of the way in whach the
stearing shaft was enging bracket

Failing to stipulate ; that the third cross defendant
provide a rescus £ outboard motor components
which were safe especially as to the connection
betwesn the and engine brackst.*

O

&Qﬁ:ﬂm for a stay pursuant to the provislons of

a?ﬁjm‘mina@.&mmnﬁd{&m "Act'). It is relevant to notice in

(b)

Eu:mm@ jons of 7 of the Act

the procecure in relation to arbitration under an arbitration
agreement is governed, whether by virtue of the express
terms of the agresment or otherwise, bv the law of a
Convention country;

the procadure in relation to arbitration under an arbitration
agreement is governed, whather by virtue of the express
terms of the agreement or otherwise, by the law of a country
not being Australia or a Convention country, and a party to
the agreement is Australia or a State or a person who was, at
the time when the agreement was made, domiciled or
ordinarily resident in Australia;

Dovs-old

Australia
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ic) a party to an crbitration agresment is the Government of a
Convantion country or of part of a Convention country or
the Government of a territory of a Convention eountry,
being a territory to which the Convention extends; or

([+}] a party to an arbitration agreement is a person who was, a
the time when the agresment was mades, domiciled
ardi=arily regidant in a country that is a Convention ¢
this section appliss o the agreament. O
L 2
2} Subject to this Part, where: Oi

‘a)  procesdings msutued by a party

(b)  the proceedings involve the

mpmm::!-nfrlu

arbitranon;
mﬂ’ulpplimﬁmafspan@g@amhmﬂuﬂ by
order, upon such conditi any) as It thinks fit. stay the
mrocesdings. or so the proceadings as nvolves the
determination aof tha . as the case may be. and refer the
bi of that matter.

mﬁenghu&&ﬂpuﬂu,makemch
v orders as it thinks fit in relation to any
is the subject of the matter to which the first-

?mmepmpmadmhmﬁmmmd{a},ar&mmtn:
incudes a neference to a person claiming through or under a

$ (3) A court shall not make an order under subsection (2) if the
court finds that the arbitration agreement 5 null and void,
inoperative or incapable of being performad.”

Section 3(1) defines "arbitration agreement® as meaning:

‘an agreement in writing of the kind referred to in sub-article 1 of
Article [T of the Convention® (Le. the New York Convention 1958).

Australia
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Sub-article 1 of Article [] of the Convenron is in the following termms:

"Each Contracting State shall recognize an agreement in writing
under which the parties undermaks to submit to arbimation all or
any diffsrences which have arisen or which may arise |

them in respect of a defined legal relationshis. whether ¢

of not, concamming a subject matmr capadle of se

arbitration.’ O

Article XTI (Arbitration) of the shipbuilding contracr is In the %ﬁr.g terms:

s Deacision by the Classificaticn Seciety: :\O

. If any dispute arises berwewn the 1 h in regard to
the design and/or construction of its machinery
and agquipment. and/or in p the materzals and/or

and/or in respact of
or tha Specification, the

workmanship thereof and /o

it that the partias hereto do not agres to settle a
ding to Paragraph 1 of this Article and /or in

een the parties and relating to this Contract or is
\F#icission or any stipulation herein, such dispute shall be
@oﬂhﬂﬁﬂibﬂbﬂnﬂmm[mdm Each parry shall
appomt an arbitrator being an arbibrater carrying eon
business in Londan invalving the arbitration of disputes of a
@ like kind to that between the partiss and in the event that
$ they cannot agree, the two arbitrators so appointsd shall
appoint an Umpire. [ the two arbitrators are unable to
agree upon an umpire within twenty (20) days after
appointment of the second arbitrator, sither of the said two
arbitrators may apply to the President for the time being of
the London Maritime Arbitrators Association to appoint the
third arbitrator, and the three arbitrators shall constitute the
Board of Arbitration. Such arbitration shall be in accordance
with and subject to the provisions of the British Arbitration
Act 1979 or any statutory modification or re-enactment
thereof for the time being in force.

Australia
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&uu’m -
)

Thars 13 in existence an arbitration agreement of the kind referred o in

Elther party may demand arbitration of any such dispule by
gtving notice to the other party. Any demand for arbitration
by either of the parties hereto shall state the name of the
arbitrator appointed by such party and shall alss stats
specifically the question or quastions as to which such party
ts demanding arbitration. Within Fourteen (4) days
receipt of such notice of such demand for arbizaton,

notice in writing of such appointment to &
demanding arbiration If a party fails to a
arbitrator as aforementioned within F

tollowing receipt of notice of demand for arbi

other party, the party failing to appoint an

deemad to have acceprad and ape as its owm
arbitrator, the arbitralor appointecd by barty demanding
arbitration and the arbitation before scle
arbitrator who alone in such constitute the
Arbttration Board.

The award of the arbis Jor Umpire shall be final
and binding :mbnﬂlpa.r@

MNotce of Award: l
The award tely be given to the BUYER and tha
BUILDER b confirmed in writing.

rators or the Umpire (if the Arbitrators cannot
shall determine which party shall bear the expenses
arbitration or the ¢ -rHon of such expenses which each
shall bear.”

evidence satisfies me tha: the following elemens have besn

sub-article 1 of Articie IT or the Convention. The “dafined legal
relationship” is to be found in the shipbuilding contract.

Section 7 of the Act applies to the arbitration agreement because:-
the procedure in relation to arbitraticn under the arbitration
agreement is, by the terms of Article XII2 of the agreement

ous oLl
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governad by the law of England, which is a2 Caonwvention
countev: s 7(1){a); alkernatively
(b) Korea is a Convention countty and at the time when the

Aot oLd

arbitration agreement was mads. Samsung was domiciled m@

s 7{1)(d). Q‘
(3} Thnam—dnhnbymﬂmrupmdwhi:hmmyu@@n

*
constitutes proceedings insttuted by a party to i

agreement agamst another party lo the agreemant pending

in a coure: 5 7{2)(a).

(4) Such procesdings involve the ' %a marer that. in
pursuance ot the agresment. is capa emant by arbitration:
5 7({2)(b). This ts because the assent] raisad by the coss-claim is

ung was dafective, and the
rescue boat was suppli to the shipbuilding contact
Accordingly, it constitn te "in regard to the design and/or
mmﬁmdﬂﬂgihnm?mdeqﬂpmﬁmnﬁfﬂrin

whether the rascue boat suppli

respect of tha and /or workmanship thereaf and/or thereon”
within the g of Articla XIT1; aiternativaly
“any uiz of any kind whatsoever between the parties and

te this Contract® within the meaning of Article XII2
, the "matter” that is “capable of settlement by arbitration” is
for relisf contained in the cross-clairs. (See Flaki Australia Lid v
ins & Davies Comstruction Co Lid [1979] 2 NSWLR 243 at 250, per
Melelland [}. This i= a claim for contribution or indemnity by Caltex against
Samsung in the event that the plaintiff recovers damages agamst Caltex.
Samsung has accordingly, in my view, satisfiad all the elements
required to establish its right to a mandatory stay under s 7(2) of the Act.
There are, however, certain aspecss of the argument addressed to the
Court on behalf of Caltex which should bz noticed.

Australia
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Caltex structured an argument as follows. It was said that the cross-
claim was based upon s 3(1) of the Lzt Reform (Miscellaneous Promisions) Act
1945 (WSW) which, relevantly, provides that where damage is sutfered by

any person as a result of a tort - Q

*(e) Any tortfeasor liable In respect of that damage may
conttbution from any other tortfeasor who is, ar w
sued have besn. liable in respect of the sama ge.
whethar as a jount tortfeasor or otherwise " N

(I obsarve, parenthesically, that the cross-claim t plead that it
was ingsfrued in pursuance of the Lo Keform Uxﬁ.a:@us Promisions) Azt.)

Thus, it was said that the crossclaim far determination by this
that Caltex is found liable

tf sued have been liable to the
whather as a joint tortfeasor or

Court the question whether, upon the as

as a tortfeasor to the plaintff, Sams
plaintiff in respect of the same
otherwisa. In the dvent that '\%—ﬁmﬂmwedmﬂudﬁ-muve&e
ssue would then arisa as unt of contribution recoverable by Caltex
from Samsung, being may be found by this Court to be just and
equitable, having ta the extent of the responsibility of Samsung for the
damage in with s 5(2) of the Law Reform (Miscollaneous Provisions)
TS
?m{mﬁ@m}mhwuugmd,dﬂﬁngﬁshame&nm
the kind which are the subject of the arbitration agreement, they

$ disputes relating to the contractual obligations of the partiss.

I am unable to accept this line of argument The reality is that the
cress-claim arises out of the contractual relationship between Caltex and
Samsung irrespective of the specific manner in which it is pleaded. It is only
by reason of the shipbuilding contract that Caltex is in a position to daim
against Samsung in relation to the rescue boat and it is essential to have
regard to the terms of the shipbuilding contract for the purpose of

Borrsnid
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ascermining tha wvalidity or otherwisy of the caim for contributon ar
indemnity made in the coss-claim. In Iat Hing Coftorr Mill Lid v Liu Chong
Hing Dank Lid [1986] AC 80 at 107, Lord Scarman, speaking on behalf of the
Privy Council zaid: @

"Their Lordships do not belisve that thers 15 anything
advantage of the law's development in searching for a lia

tort where the parties are in a coniractual relat .
particularly so in a commercial relstionship.”

RE

Reform  (Miscellaneous Provisions) Act

Samuels JA Dicmm,i:msmlnm%r tex to rely upon the Low
' @undu: cossclaim.  Sufficient

It should be in this regard that the ambit of the arbiration
agreament is indeed. The words ‘relating to this contract” in
Article XI12 widast import See [BM Australia Limnted o National

;i guunﬂud[!ﬁljﬂhm-ﬁﬁﬂiﬂ,pﬂlﬁrhyﬂmd
d, Commercial Arbitration (2nd ed) p 119, and the cases there

I} is also pertinent to observe in this context that the ward "matter” In
8 7(2) of the Act has recetved a wide construction See Tunming Resesrch
Laborpiery Inc v O'Brien [1989-80] 159 CLR 332 at 351-352, where Deane and

Gaudron JJ, in their joint judgment, said:

"The word 'mattar’ is not defined in the Act. In the quite different
context of Ch. [l of the Constitution, it has been hald that the word
‘matter' means ‘the whole matter’ and encompasses ‘all claims made
within the scope of the confroversy: Fencott v Muller (1983) 152

BoizoLl
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CLR 570, at 603. See also Fhilip Morris Inc v Adam P. Brown Male
Fashions Ply [id (1981) 148 CLR 457, at 475. However, in any
context, 'mattar' s a word of wide import. [n the context of 3 7(2),
the expression maber . capable of settlement by arbitratton’ may,
but doss not necessarily, mean the whole marer in controversy
the conrr proceedings. 5o loo, it may, but does not necessarils
encompass all the claims within the scope of the controversy in.t
court procesdings. Cven so, the expression matter ... capallyfe
sattlernent by arbitration’ ndicates something more ths :
issue whdeh might fall for dacision in the court proges
might fall for decision in aorbitral procesdings L3
instituted. See Flakt [1979] 2 NSWLR. at 250. [t reqmsghy

be some subject matter, some right or Lliabili 3
which, if not co-extensive with the subject m N confroversy in
the court proceedings, is at leaast suscepd
discrete controversy. Lhe words
arbitration’ indizate that the
the scope of the arbitration agrae
rights which are not required o b
exercise of judizial power. See b

Commercsal Arbitratton tn Engla ._ru:l i EIEEI} pp. 148-130,
where it is noted that 'English J8 hunemm‘iveduagm
theory for guishing disputes which may be settled by
arbiradon from pIch may not' but that the powers of an
arblrator 'are limitadN® siderations of public palicy and by the
fact that ha is app by the parties and not by the state’.”

manﬁae.amgmhmm:wmmwm
w:@ said to require determination only by the sxercise of

iudi:iupa% They are issues of the kind which frequently fall for

bv commercial arbitrators.
[n any event, if the issues in the cross-claim extend beyond the matter

& can be refested o arbitration under Articls XTI, so that the proceedings

not wholly congruent with the "matter* which is to be referred to
arbilralion, e whole of the proceediigs musi e sidved wiid an award s
made on the matter refarred. Ses Flakt, at 250, cited by Brennan and Dawson
11 in their joint judgment in Tanning Research Laboratories o O'Brien, at 345.
Finally, it was argued by Caltex that even if the elements nacessary to
found a stay were ctherwise established, a stay cannot be granted until the

Qotarard
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plaindff obtains judgment agamst Caltex. This submission must, however, be
rejacted. [n my view a dispute arcse betwesn the parties immediately Caltex
served the coss-claim upon Samsung, which was at no stage willing to
accade to the relisf claimed. See The "American Sioux* [1980] 2 Liovd'
224 at 228, Q‘
Thus, in my view, Samsung has made out a case for 4
of the soss-clatm  No question of discretion arises: Noma Knit Lid o
Karmtmgarm Spinnere GmbH [1977] 1 Lloyd's Rep 453 at
addressed to me with regard to the imposition of upon such a stay.
Accordingly, [ will allow the parties to bring in mutes ‘with relation to
this judgment and hear argument, if , on the imposition of

congitiens. &thﬂﬁ?hmﬂfp' otice of Motion.

<
&
&
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