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• SAUNDERSON • IN mE SUPREME COURT 
Of NEW SOUTH WAI.ES 
ADMIRALTY DIVISION 

CA IUUlTHJ;R5 J 
JUDGE IN AOMJRAlTY 

Monl1&y 19 July 199] 

1V12 _ SAIJNPERSP mJ.E "6
U

fTR4l 11 SKC) CQMP4.NX (AL'STRAJ 'A) rry t.JMI'Tlm Ny CALTEx TANJQ;R 

nIDGMna 

H)5 HONOl!lt. By NoUce of Motion dat.d :0 December 1992. S.1.J1Uunt Co 

llml .. ,d ond SiU1Uung Shipbuilding &< Huvy Industrtes Co Limited 

rSamsung a
) seek to have ... a oss<1 .. i.rn brought against them by c..Jl4J.x 

Ta.nk.er Company ~AultrAJ~) Pty Limited. (·Dlle~·) .~yed punUUlt to • 7(2) 

of the 1"le"ltuio",d Arbi tration Ael 1974 (Cth). or. in th • .ute:nultv •• punu..tn.t 

to, S3 of the CommerCiAl AI"Llitrt.ltion Act 1984 (NSW) . 

The badr.ground o.r the appllcatLon. t. "f follow.: l!y Statement of 

Calm dated 1 MAy 1992 tho plainUlt. Roy S ... \U'\d~ sued c.1tex for 

dunages ~ a.result of pe.notullnjucies whLch ha sustAined whtut lMll"\'U\8 ... 

• rad!c .. oUlcar on boud Uht M..T. At-Hi,nlll. Sl1), .Iar,_ product IUlkar (,lwned 

by c.Jtex. 1118 vessel WiU buill in KOleA by SamsWlg purSllMll to A contract 

between U11ax oruI Smuung d.ied 21 December 1\l87 (the .hipbuUdlng 

contract), which provIded (inter alia) (or the v .. se1 to be equlpped wIth a 

rescue boal conforming 10 certain technical specifications. 

On 14 Much 1991 the ~ustralj. Sky pUllnto TrW Bay lor the purpooe 

of tnnsportlng a sick crew member to h05plt.al. The v •• tel UlChored and the 

crow member wa. tAken uhore In the rescue boat 01 Whlch the pblntltf wu • 

cneR\ber oJ the cr0'V. WhIlst the boat w .. under way II wu o/:nJcl: by • wave 

oruIthe crow were thrown Into the water. The pliintltf liIeges thel whll.t he 

-I -

was ,till in U'le Witter o no of the crew started the molw oJ the rr~ boat and 

thu plalntlit caJT~ into cont~ with the pro peJlcr bl .... cs, 5ulfer1ng vc:ry 

JoerLo~ inJwiae. 

AIMs" I reserved JucJ"manl on this Nolle. ot MoUon on 7 M.J.y 1993. the 

pialnUIC CUed an Amended SuteJ1le:n l o f C lairn ;md. Cor present purpow5. II is 

Nnve.nient If! note UUI rc.lc \' .ant AJleSQtloll~ 0; n C:SllgolJ \W "SilinSl D l lc Jo.: by 

,,..terence to the Amended Sratemlmt 01 OUm. "The relevant plll llc uJOU5 of 

neSltgence are sub·p.ugupho nOlle), (I) and (n) , 

'(e) 

(I) 

(n) 

Failure to ,uppl)' we plant and ;eq1lipment in Ilu.t lhe boat 
wu not .uJl.I.blv mtl 5Cle for the purpose tor whk:h It was 
intende<:t whu.by the ~e overturned. and tha pla.1nutf was 
injured in tT)'lng to set b.ck onto 1L 

The 5t.ef:nng tear of the bo.' f~Uec1 :;0 thAt wh~vec wu 
dr1vtn8 th~ bo.tt aJt~r it had bean fe-started Will unabl. '0 

control it. 

F.iJUI"lI to properly ensure Uat l~ pgwer of the oUf-baud 
motor WU Adequate 10 that the same did no' e.t\o1.ble pe.tGOn3 
ha.ving control of the boat to properly control the direction 
thereof.' 

I WlderstMId th.iat the platntlI( will aUegll at the: hearing tha i th." !'"e..-:1..lol 

beat had &1\ outbo.ud mo'ot wJUch h...d been lnstalJed without the 'teedna 

.Nit being finnly tecuu:d . especially u to the connection between Ule 

stearing Iha!'" and the vosine br.clo:ct. 

It 1& nece.,ary 10 notice the follOWing paragraphs In the a m s-<.lalm: 

' .. 

s. 

TIle aoS5 claimant denies its UabWty to the pl..mlut but in 
the event of the pl .. intuf recover..ng dOJlUlSes as.inst It 
dliU1\5 contribu tion or indem.ru.ty in respect tl\e:reof from the 
croS5 da(endants aru:l e.d l ot Uuun. 

The boat reIerred to in !he plaintiff's s\.&tement oJ claim with 
ou.boud mOtor fitted to It was supplied 10 tho cross 
elolmant by th. lin. and second cr"", deIend"" .. when the 
crou claJ..mant .cquJred from the ffrst and second cross 
defendants the vessel 'Australb Sky' and the said boll WAS : 
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• ouppllod 10 the tint And wcond or .... delend"". by the IhIrcI 
Q'o. dalendant 

6. Any Injury 1001 end ci&m<lSe .u.~ by \he plalntIU w .... 
OCC4OJonod by reuon of the .. -alIS..... of U.. aDU 
deland."" and .. ell 01 them. 

P ... ticu1.,. '" Se,Jlac,,,,;. 

~ 0satnsl "'0 lInt and _ond "l"'" dul""danlall.o. SaauUl1al: 

(I) 

(U) 

(W) 

(iv) 

Supplytns • v .. saI to the 0001 cWmant, nomely "'. 
'Au .... iIllA 51<>", whtch w .. /tiled with a reocua boat In which 
an oulboard motof had bMn LnaQJIod without tho .'eerlna 
oh.oirl>!IInII ttrmIy oocurod. 

F~inl $0 lnsptd U'\It c:ompon.n~ 01 ~ feKUe buaL 

F~~In. to l"0Tfl tho aou clalman' 01 tho way In w~ the 
.teer",s -halt w.~ connecJod to the eRsL,el>n4eL 

F&Jltna to .tlp"'''. ""d ,pecily thet u.. IhIrd ao .. d<lcnd",,' 
provlde a retcUe bo.c with outboard motor c:omponen~ 
which ware we &rid MCUJ'e <HpecUlly IS to the connection 
between ehe s,eerlnl a.haIt and .naJ.ne bUCkeL' 

I turn now to Jh- .&fpUcatton fot' • SQy pu..nUUlC to the provlalona 01 

• 7(.2) of the 1"'pFUtfioual Arl1i'ratkm Act (tha ... -\ct'). It Is rel~v ... 1t 10 notic8 in 

IlWo contex' the !""O~·bj!",? 0/ • 7 01 U .. Act: 

'7(1) Where: 

(a) .... pJOQOd"", !!l rp41lon to orbltraDan under an arbltrattan 
al'"",,*,1 II .ov~, l"IlI\Nr by vlrlua ol Ihe •• preu 
tcJr\f ol Ihe agreement or o\huwloe, by the law 01 a 
ConvOlllion cauntly; 

(b) the procedure In relation 10 orbltnllon under an arbitrallon 
.~t Is Joverned, whether by I'iltue 0/ the " '1"." 
terms 01 tho ogr"""",1 or othenYi.se, by the taw 01 • cauntly 
nat ""InS ...... trol~ or 4 Conv""tIor! countly, and • party 10 
the ;agr~ Is Austral1& or a State 0< • peroon who was, al 
the lime l"hen the agreement w .. JNde, domJcUed or 
ordinarily rostdent In Auolrall&; 
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• (e) • puty to .tn arbitration agreement ~ the Govem.menl ul .. 
ConvantJon country or 01 part o f • Conve.nllon country or 
lha Government of • btrrUory 01 • Convention country. 
being .. territory to wh1c:h the Con\lllnUon extcnd.t; Of 

Cd) Q. pany to an ubilT .. Uon agreement Ls .. per-on who WU, ilt 
the lUna wh.n the aST.ement wu made. d umJdJed or 
ordL."UlrUy resldent In .. counlT)' UtAt I ... Conv.nUoll country; 

Ihu Metlon .. ppHu ~ th. aSfUluunL 

(2) Subject to uu.. Put. where. 

(a, proceedtn,. tnstllutetJ by .. pUly 'q OU\ ubUration 
..g.:rwment to which this S«tiOl\ .ppUa agafnst ol.nother 
puty to UUI agrlKllTlenl .a.re pendlns Ln • ..:ourt; .. ltd 

(b) the prDCft:dlns. involve the delar.'1'\.tn.ation o f ... m.lter that, 
in punu.nce of Ih& .lgreement. i.s capabJe of aettlcmant by 
o..rbJtration; 

on the apPUQltion of • puty to th. ag.rte.m.ent. the courl sh~l. by 
ocder. upon such COnditioN (li any) u Lt thI..nJu fit. stay iha 
proc"",Unsa . or so much of lb. p~oceodlngs ai UWOI"H the 
deterrnlnAtlan of that flW,t:tu. as the cue ltUIy be. and refer lha 
partltw to arbitration in respect of that m.atl&l". 

(3) Whe:re • court m&bte ilt\ order under sub5ectlon (2), it maY • 
lor \he pur_ at preoervlng \he ,ISh .. of the putl .. , make GUch 

lntc.rlm or aupphunentacy orders u it thJ.n1,:. ftl Ln raladon to U\Y 
property that .. the subject of the mortar 10 which the first · 
mentioned order relAtes. 

(.) For the p~ 01 .ubsectiON (l) and (3), • r<loren"" to. 
p...,.fy lnduda a ralensnoe to • ~ cla.JmJ.na UvolJah or under • 
party. 

(5) A court .!WI not mal<e an order WIder subsection (2) IJ the 
cowt find. that the Ollbitratfon .grvem.ent Is null and vold" 
inoperaUve or Incapabl. 01 belns p....tormed.' 

SectIon J(l) detm- ' .. bllr.Iion agreement' .. ~8' 

'an ogreement In wrWns at the kind referred to In oub-ontcl. 1 at 
ArtIcle n 01 the ConvenUon' (LI!. \he New York Convention 1958). 
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Sub·articl. 1 of Article n at the Convention is in kN fOUow~ 
'Each Contract1t>s S .... WlI recognJ.ze .... POOffiUl' In writing 
under which the panieo ""dortal<.o 10 aubrnl' to .. blrradan all or 
any dllt&rl/lU~ which h.v .... Ioen or wlUcl\ may ... be between 
11-.111 rllptct 01 a dcllne<llalJai r.ll""",h!p, whather """tnaual 
or not, ~nln, a subject "",tar capobl. 01 .. ttleavult by 
ubUution. • 

Al1Icl. XlI ("tfl>I",J1pn) of tIr.' .hlpbuJIdlnf C"!'IUa i> In th. {ollowtn~ terms: 

' 1. p~ton by I!" C1 ... Uic.Uon Socieoy: 

U any duputc: ...,-u.u t-tw'IMJI the puties hereto tn rll'gud to 
Ih. <\"lan and/or CONtnu:Uon of the VESSEL. h. rnAclUnoTy 
am! oqulpmA!nL and/or in raped oIth. materiAls and/or 
wort=ansh!p thereof ",,<I/ar ~ and/or In respect 01 
w...-pr ... Uons of this Contuct or tho Spectflcabon, the 
p~ mAY by rnu""" IgtHment roi., the duput. to th" 
OassUlaticn Sodety Of to ,taCh othQf expert ,. may be 
WUNaJly agreed ben ... eer. the parlin hareto, u\d whose 
dedsian ,haU be final. concha'v, and binding upon the 
pulUO~to. 

2 Proc:eedlnCI 01 Arbttration: 

In t.h8 ,vent that Ole putias harelO do not &gre. to settle a 
dIopute acccWln& to P.,ogroph 1 of this ArtIcl. and/or In 
~ ~v"". 01 any other dispute 01 my IW>d whatsoever 
1>e1W"" tho parUCI and r.',Una to this Contract or lit 
rOHiclHlon or any ItIpw...tIon he<etn. !'JCh dLopu", WlI I>e 
lubmlilld to arblll'adon In Landon. Each parry shall 
appoint an ublll'ator belna an arbU .. ta< carrylnl on 
bueu-. In London Involvlne tho ubllr&tlon 01 d10pulel of a 
11Ie. I<Ind ta that I>orw __ the panteo on<! In tho .-,enl that 
they a.nnot agree. tha two ublll'4toCf 10 appolnted s.Nll 
appoint an UrttpLni. U the two uhilra.tor. u. unable to 
_pee upon .,.. umpiro wIthin rwenty (20) day. after 
3.ppo!nc:nent of the MCood Uh!tr&COf. Iltm ot the ~ld MO 
.,blrr'taro may apply to the PresIdent far tJuo tim. betrlS of 
the London Marldm. ArbUnton AsSOdation to appoint the 
third arbitrator, wd the three arblrraton WlI oonslitute the 
l'oard of Arb1ll'afion- Such arbll<~tIon shaJI be In """ordance 
wltl\ and ",bjecl to the provialON 01 the British Arbitration 
Act 1979 Of ~y , .. tutory mocIittca~on or ......... ctment 
t/weot tor tho time being In tan:e. 

- 5 -

Either puty aedemand ubUrOlu,on ~ any suc h dispute by 
givt.n& notice to the ot.he.r party. Any demand for arbitration 
by either of the puti.es hereto sluJ.l st.~ the na.rne 01 the 
a.rbib"ator appointed by IUch put}' and ahall abo .,.te 
specifically tN 'luestton or quasttons as to wh1dt IUch party 
b darnondin8 orbllrollon. Within Fourt ...... (4) da)" after 
recelpl of .ueh notice of .uch dwnand lor ublttatton. tho 
other part)' $hall in turn appoint a s.econd arbltt .. tor and g1\.·c 
nottcu If! W1'1t1ng 01 .uch appoitlt:mant to the puty 
.Jeau.ndlnl ubltt.Uon.. [(.. puty I.U. to .ppol.nJ iU\ 

&tbitralOl' ~5 :&/ol"amantioncd 'within Fourteen (1') tlilY. 
foUow~8 receipt 01 notice of der:-.and lor arbitration by the 
other puty. the puty laUtng to appoint &n arbitrator.halJ ba 
dl!emed 10 tav~ ~"Cepied and ilppol.r\ted, u In. own 
arbitrator. the ubltu,lo( ilppOtru.ed by the party dema.nding 
arbltration and the arbitration shaU proceed before sole 
arbltutoT who &lone in .uch even' W11 constitute: the 
Arbitration Board. 

Th. a""ud 01 the arbitrAtors and/or l!mpu-a 5halI be Ilnd 
.and bt.ndJ..ng on both pil.t1le:>. 

3. Not1ca 01 Awud: 

The awud "'WI iaunodately be given to I!le BUYEH and the 
BUILDER by tel"" conlUrn"." In writing. 

4.. Expenses: 

TIl2 ArbltU.tor' 01' the: umpire (il. tN Arblt:r.ltona QIUlot 
_"ee) <h&U detennlne which party oh&U !>ear the ""~ 
atthe .ubJtratton or the p -dian ol.ucil expenses whJch each 
party WlI bear.' 

1ht .vld~ • •• lh{ias me tha, &h. (aUowina; clrment:5 have batu\ 

..... bIW>e<.\-

(l) Thue LS in existence &n a..rbitntion agreement of the \:.ind retured to Ln 

.ub·uticle 1 01 Article II qi the C onvenU.on. The -ddi.ned legal 

reiaHonship' Is to be lound In the shlpbuildtng conrract. 

(2) Section 7 of the Act applw to tho arbitration agteement boa"",,-

(a' tho proc..dure In rdation to arbtlrallon under tho ubl .... tIon 

agreement u , by the tercru of ArtIcle XDl ot tho agreement 
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Bova ..... 4 ~y tho I,,,, ot I!n&land, 

WUIlt:y. • 7(1)(.); aI~lIvaly 

~hlch t . Convaalion 

(b) 1<0< •• i> • Cunvcnllon CDlUllry and II !he time when II ... 

arbU ... tlOIl ...... manl w .. ma4 .. S.m.una w .. 4amJd1ocl there: 

.7(1)(d): 

(3) Tho cr_-dolm by c.J .... In re,l'"'" 01 whldl tho .... y II oouaht 

<o~Ulu~ PH":,,,dlflp lnIt1tuled by • party 10 an ubitration 

apcemanl o~a!Nt anolher puty 10 tho .,,_1 whlch ue pendln, 

In. court: ,;(2)(a). 

(4.) 5uc:h ~ .. di!'§' Involve the d.lennln.>tion 01 • ""'tiel Iha~ In 

punUNlQl of the apeament. b capllble oi 5e.ttJftT'lent by ubitraU.cn.: 

57(Z)(b). TlU.I L\ be<.UM the essantioll .. u ... load by tho aoss-clolm II 

whether Ih¥ rQI(;U~ \>0., 5uppUed by 5unrung w .. del ... -tiv •• ;u\d tIur 

rexw: _~ w ... upplled punuw to tho .hlpbulld.tna contnct. 

A~f1r' u co~t1Iu"'" • dl>put.e 'In tosud to II", d .. I/II"I and/or 

=notru<tlon of !foe ve»d. it. machinery And equlpman~ an<!/Ot In 

r ... pod of ~ ~~laI. anc!/or Wo<Xm..,.hip thereof uvJ/or thereon' 

within tile ""'&sUnil at ."tIeI_ XIl1; iIlternollvoJy 

'~y oi1jlii' ~Up~1Il 01 any "iml ,,·h._v ... ~Iw,an !he portia oUlet 

rel.tin. 10 ~ Contract' ",llhIn Ijlo munln& o( Artlde XlI2. 

Spec:!llcaIty, !foe • .... 1t0f· Ihot la ·.;>p.bl. ot .. tll_ by arbitnUon' la 

.... clAim. for f~ C=0flt&l..Md In the a-o~ (See Flak' Au.'nalia L'" " 

Willi... 6- D'~I" OlnJl",ctiort CD LI4 11979) 2 :-.ISWLR 20 at 250, p"r 

McLdlond J). nu. ~ , claim lor contribution Or indemnity by Caltex against 

Sa.m&ung in the ev.nt tlu.t the pla1nUff recovers dounasu .,awt c...Jtex.. 

s..".~ No w:ordlngly, In my vlow, .. Ilstled III the "eut.en1S 

required 10 establish 113 rlghllo a mandalory stay undB. 7(2) ot the Ad. 

1nae ...." how"".r, caztaln aspe= 01 the uawnenl addressed 10 the 

!I Cowt on bdWl 0( CJJtax whlc/uhouJd ba noticed. 

al · 7· 

S 

• c.JtleJC jtr'Uctur-a U\ araument u follow.. It was said that Lhe crou-

cl .. im wu bued upon s 5(1) ul the lAw Reform (MiJalI,ncouJ Proll"iol1fJ "a 

1946 (NSW) wh.L:h. r.twvmlJy. pCO\'Jdes ~t ""-Ott. tlvnlg. ill .. uJJec~d by 

any pertoll ..... r.,uJl of • tort ~ 

'(e) Any lortf.U&:/rf Ii.i.bltl I.n I'll!Jpect of t..'u.t da.aul'! pUy reo.:uver 
c;ontnbuUon lram wy olhor tortteuor who Lt, or wouJd II 
sued have bH.al, lwl.ll~ In rcspa.--t 01 the Ja.J'N ,;bnaSe. 
whethar ... jOl.l\1 lorti02a 50r or otherwis.: ... •. 

(J observe. parenthaticaJ..ly. th.al lha O'OS2l-ci.alm does not plead thAt it 

wu lruUtuted in pursuUlCe ot the Luv I<ejomt (A-fisa!llan~u. Propisiolls) Act.) 

Thw. it wu nld Uul tJw cross-claim ral5.e5 for detumlnation bf thia 

Cilu.rt the que.Hon wh~ther. upon the usumption Uat Ci..llex is lound ilablc 

U • lortle.uor to the pl.dntiH. Sa~ung would U $ulid h,lVC been Hable to th~ 

pt..inIUf In respect of the .ame d&nU,ge. whet.~ .1.5 .. joint tortic.uar 01" 

otherwise. In the event that Ihi.. quesUon is: i.nSwered in 1M: a!Cirrn.uive the 

issue would lhc.n ari.M u 10 lh. IUUuunt 01 contribution recovera.ble by CaJtex 

from SuNung, be1ng .w;I, a6 tnAy be found by thb eoLl" to be j .. ,,;t ~a 

equitable. Nvlng res.ud to the extant oi the. loI!sponsibUity of S.msung for the 

da.rni.SII In accor,d.utee wUh • 5(2) of tho LAw iU./iJnn (MisaJlancolJs Provisiotu) 

A.ct. 

These wues (or dispules) U'e, It w .. argued. dlsUngwt..ble hom 

dlsput .. ot tho kind whkh .... the 5ublecl o( the ... bltrallon ."eemanl, they 

belng dlspUles relAting to tho eontrac:tua.l obllgal!Dl\$ 01 the parties. 

I un """hI. 10 iCC"pl thU line of ... gllmi!nL The reality is thai the 

aoss-daim ulses oul 01 IIle contractual relationship belween CJJtex and 

Samsung Inespective 01 tho aped/ie mAnnU In which II is pleaded. It is only 

by reuon ot the shipbuilding <anI>'ocl th" CiIltex Is In a pesldon 10 clWn 

Against 5&auung In rwtion to ~ rescue boat .and. ft is eSfoentia] to have: 

regard 10 the terms ot the shipbuilding canI>'act for the purpose ot 
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&SCI!ItIItnJns tha: validity or othuwlM of ~ cl.aJ.m .contribution or 

indemnity ..,.d, ill the ao .. ·clalm. In T..J Hi": CD""" Mill Lid. U. Cho", 
Hlnl BOllk loid (1\186) ."C 80 at 107. LoTd Scwnan. opuIang on behoIt of the 

Plivy Council Q1d: 

'TMI< l..ord.lUps do not belle •• \h.ol 1heT. ia Anylhlng la thv 
advant..s_ w &llII ,,aw" d.velopme.nt in leu-dUn, rM • lubUity In 
tort whu. tho putie. AnI in • contrach.J..&l reJaUorulup. Ttw b 
puticuJuly 10 Ln • commarcW rIillaUonahip.· 

ThiJI P~'. "'q rvpeale<l by lOTd Brld~ at Huwich In S""lIy • Soul/oem 

HtIIIlh onll SodIII S<n~C<I Board (1991)1 AC 29' at 303. See oleo Pallo;:.:.a (, Co 

Pty timilul v Alliullnl'~/IIlt (Qld) Pty Umilul11976) 2 NSWLR 192 at 196, per 

Sunue1s JA. Of course, It was not neceuuy lot CUtex to rely upon th£ Ltw 

R¢mr (Mj~llllnllOu, Prov'JiQlI.) Ac' co found. its Q'oss<l .. lm. Suifidanl 

jw;WIc:atlop may b<J lound lor .ho irulihJlion ~ tho cr"",-dolm In the oIIcFd 

breach of &he: ~trtlc;~ reJatlo~p between IN two p...-LiH IlvinS rUe to & 

potential claim by the plalnWI aijalnst c:.u",,,-

It a/lould be no~d In Ihb regOTd thaI tha ambit of the vbltRlion 

agreement b very w1.d_ Cnd_d. n... worda ·relatlns to this contract- in 

Arlicle XI12 ue of the widest imporl. See IBM Au.tralia l.imiWl P Nlltiond 

Dillribulian 5mriff Umitt4 (1991) 22 NSWlK 466 .1 Ul. per I<Uby r, ond 

Mualill and Boy<!- ~",,,,,,,,,,., A"'ilnr~.n (2nd ad) P 119. and U>e """'" !here 

clted. 

It is also pcntn.enllo ob...". in Ihb conl&Xt that tho wotd 'natlu' In 

.7(2) 01 t!'" -¥f h .. r-!.o<l .... id~ conslTucUon. s... TWlninz R,.,.rc:h 

La"""".,. Inf f P'II'1f11 P!!89.90) 169 CUt 3J2 at 351 ·3'2. where Dean. and 

G;audtoq n, In ~ J*,t /Udpnenl. oald; 

'The word 'nattar' 10 nol <leflNd ill the hi In tho qulte dlfferenl 
ccntext 0{ 0\. m of the Constitution. II hu been held INI tho woTd 
'_tie<' Il>UIlI 'the whal. matter' and encomp .... 'aU claims made 
wilhin ~ 5CDpe of the controversy': F"''''1t ~ MuU.,. (l!l63) 152 

-9-

eLI{ 570, .II. 603 . • .&.Iso Philip Ivforris IIIC '!. Ad4nt P. BroWJJ MAll 
flUhioll' Pty lCd (1981) 1" C1....R 4.57 . .. t m . However. in any 
context, 'mattar' 1.5 ... word of wide Import. In the context of • 7(2'. 
tho expfHsion 'nuUer ... up.able of tettiemenc by .ubltrahon' rna),. 
but does not nacuu.rUy. mew the whole matter In control.'usy in 
the courl proceeding.s. So too, it awy. but dou not necesu.rily 
a.nc:ompus .11 th. d.i.nu within the tcD?t of the controversy in the 
court proceeding.. Even '0, the expre:uion '~"er ... apable 01 
HltJCU\Q.flC by arbltrollon' iIldlcales ,omethina mor .. Ulln .. mere 
l ... ult wh1.ch ml,ht filll toe decuion In tlw court procIl8c:iln". or 
miSfit lUI lor dec1slon lal D.fbttraJ proceding.t U they w.u.a 
lnstitutQd. See F14tt (1979) 1 NSWlR, d 250. It requu~J thal I.hu. 
be lOme: subject tNtter. some fiShl 0,. UabiHty Ul controve .... y 
which, U not L:o-o.teru:lve wUh the subject nu.t1er in cantrov~r~y tn 
I~ cowl pn: • .::owJil'~Ii, i.» ., laut .usceptible oi scttlunent u • 
dl..sc7ete c:ontrol'atsy. The worda 'apablt 01 settlement by 
arbltTaUon' lnd&cale thai the controver:sy rnwi be one f.illins within 
the 3COpe of the arbitTation agre-emant and. puh.a~. one relating to 
rights which are not required. to be date.caUned exdudvely by \he 
exercLsc 01 judicW power. 5M MustUI L"ld 8oyd. lAu l Qnd p",ctia oj 
Commardlll Arbltral;on in Englaud, 2nd ~. (1980). pp. 149-150, 
where it is noted thnt 'EnglLsh Jaw has never arrived .. , .. gentsral 
thoory for dislingulshinS those <llsputes which m>-y be .. ,II.d by 
ubttution from those whlch may nor but that the powe:u of ..n 
.. bUnlor '"", limited by <"""lder'lIons of pUblic policy ond oy the 
fw that ho I. appointed by \h.o partUo and nol by the .... Ie· .. 

in the irutant case .tt could not be SAid iliat ilia fnlJ.et r&l5ed by U1.e 

cros.-clalm could be S&ia La requilc detemunation o.nJy by the exerdx at 

judld.ll power. Thoy oro b.ue, of tho kind whJch frequently t.n for 

delar~Uon by coaunerQal arbitrators.. 

In Any event. 11 Uw iuucs J.n the O'oSJ-d..Jim extend beyond ~ matt.,. 

wh1ch Ql\ be rdClTed to ubilT4tion under ArIJ.cU Xll. fa tlnt uw procliiKldJ.ns. 

ille not wholly .:ongruant with th. ·nattu· which is 10 be referred to 

i.l·bl:..lilI~Yn. tlM! whaJle uf the. tJroce.!di..\js:i mWil :.,. ., .. )'~ u.a\~ ..... , ... wt.!·,j is 

lI .. de on the aatw- TOfened. See Flul, at 250. died by Brennan and Dawson 

JJ In thel< joinl judgmenl In Tonnin, Raa/rc;h !Abo",IDries. 0' Brim, at 345. 

FinAlly. II was argued by C&loex that even it the eIemiutts nec.esouy to 

found a ,lay were othuwlse est.bllshed, a ,lay annol be granted w,tlI the 

· 10 -
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plalntUf obtains Judamanl _.alNl C&ltax. 1l\ls aubmluion muat. howeya-. bQ 

rejecled. In my vi6lw .. dUipute .troso belwDtn the p~ iau:ncdlac.e1y uhc)( 

HrVad &M aON<JaJm upon s..m..un". which WU ill no .'aiSo wUUoa to 

occede "' the rellaf d.ialed. s... 1111 "AmcriC4J1 Sima" (1911O( 1 Uoyd', Rep 

:ut .,221. 
Thu... in my view, SAlNuns hu made out .. cue tor .. ma.nd;tIOry .... y 

oi the c:roJI-clWn... No que.tion at dbcnHon iI.J'Ues: Nowa (}~) lVtit LId p 

""".maam Sp;"n.rri Gm~H (1977) 1 Uoyd'. Rep 4.63 .t 4.66. Nu argument "'.S 
a.ddreued 1O rna with Jesuc:l to the imposition at cot\d1ttona upon such .. stay. 

Accordinaly, 1 will ..now the puna. to bri.ng in.horl minutes with rd .. t1on to 

\his Judsment and heAr Atgwncnt. U n«eAUy. on the Imposition of 

ccndltiO<lf. Dltw< Is'o pay the coo'" of thUl'loHq of MoUon. 

- -000-
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IN TIiE SUPREME COL'RT 
OF ~EW SOL"TH WALES 
AD:v1lRAL TY DIVISION 

CARRL"THERS J 
JLTIGE IN ADMIR.I~LTY 

Mond..J.y 19 July 1993 

15/92 - SALNDERSO-..s v CALTEX TANKER COMPA .. ,,-,Y (AL'STMLIAI 
PTY r. r.v1ITED (THE ".4. USTR,4.LIA SJ,:Y") 

HIS BO:-;OCR; By N otice of "'lotion dated ~3 December 1992, S:unsUI·l.g Co 

Li=.i~ and Sa.-nsung Shipbuilding &: rteavy Industries Co Limited 

("Sa.-:-:sung") seek to :ta\'e a C'oss-clairn brought ag:linst them by Calte>: 

Tanker Company (Australia) Ply Limited ("Calte,, ") stayed pursuant to s 7(2) 

of t.":e lillemlttiollai Arbitration .1.'t 1974 (Cth), or, in the alternative, pursuant 

to 5 53 of the Commercial Arbitration Act 1984 ~SVII). 

:be background of the application is as follows: By Statement of 

Oairn dated 1 lvfay 1992 the plaintiff, Roy Saunderson. sued Calte" for 

dar..ages as a.result of personal injUIies which he sustained whilst 5erVU1.g as 

a radio officer on board the M.T. Australia Sklj, a large product tanker o""l1ed 

by Caltex. 11l.e vessel was built In Korea by Samsung pursuant to a contract 

between Caltex and Samsung dated 21 December 1987 (the shipbuilding 

contract). whic...l-t prOVided (inta" alia) for the vessel to be equipped with a 

rescue boat conforming to certain tec..1mi.cal sJ?edfications. 

On 14 March 1991 the Australia Sky put Into Trial Bay for the purpose 

of transporting a sick crew member to hospital The vessel anchored and the 

crew member was taken ashore In the rescue boat of which the plaintiff was a 

member of the crew. Whilst the boat was under way it was struck by a wave 

and the crew were thrown Into the water. 11l.e plaintiff alleges that whilst he 

-1-
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was still in the water one of the C"ew started the motor of the rescue boat and 

the plaintiff came into contac: with the propeller blades, suffering very 

serious injuries. 

Aiter r reserved judgment on this :--1ottc:e of Motion on 7 May 1993, the 

plaintiff filed an _4,..'!1ended Stateme..'"lt of Oairn and. for present purposes, it is 

convenient tn note the rele,·ant alleg.,.tions or neglig ••. ru.;e against C:tItex by 

reference to the _~ended Stat~ent of OaiIn.. The relevant particulars or 

negligence are sub-paragraphs (10)(e), (f) and (n ): 

"(e) Failure to supply safe plant and <>quipment in that the boat 
was not sultable and safe for the purpose tor which it was 
inte.t·\ded wher",by the same overturned and the plaintiff was 
injured in trying to s et back onto it. 

(f) The steerIng 1';!!ar of the boat failed sO that whoever was 
driving the boat after it had been re-started Was unable to 
control it. 

(n) Failure to properly ensure that the power of the outboard 
motor was adequate so that the SaIne did not enable persons 
having control of the boat to properly control the direction 
thereof." 

I understand that the plaintiff will allege at the hearing that the rescue 

beat had an outboard motor whiclt had been installed without the steering 

shaft being firmly secured, especially as to :he connection between the 

steering shaft and the engine bracket. 

It is necessary to notice the following paragraphs in the cross-<laim: 

'4.. The cross claimant denias its liability to the plaintiff but in 
the event of the plaintiff recover'..ng damages against it 
claims contribution or indemnity r.n respect thereof tram the 
cross defendants and each of rheIn.. 

5_ The boat referred to in the plaintiffs statement of claim with 
outboard mOtor fitted to it was supplied. to the cross 
claimant by the first and second cross defendants when the 
cross claimant acquired from the first and second cross 
defendants the vessel 'Australia Sky' and the said boat was 

-2-
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supplied to the first arid second cross deiendant by the third 
coss defe.'1dant. 

o. -'''ny injury Joss and da=age sustained by the plaintiff were 
occasioned by reason of the negligence of the cross 
defendants and each of them. 

Particulars of :-';esJigence 

As agair.st the first and second cross deiendants [Le. Sa=sung): 

(i) Supplying a vessel to the cross claimant, namely the 
'Austral1.1. Sky', which was fitted with if rescue boat in which 
an outboard motor had been installed without the steering 
snait bei.l"lg firmly secured. 

(ii) FaLli.-,.g to inspect the components of the rescue boaL 

(ill) Failing to warn the cross claimant of the w ay in "Which the 
steering shaft was con..ected to the engine bracket. 

(iv) Failing to stipulate and specify that the third crOss defendant 
provide a rescue boat w,th o'"'tboard motor components 
~"hich were safe and secure especially as to the connection 
between the steering shaft and engine bracket. " 

I turn now to the application for a stay pursuant to the provisions of 

s 7(2) oi the illtemational A.rbitration Act (the "Act' ). It is relevant to notice in 

this corJ:eXt the provisions of 5 7 of the Act 

'7(1) Where: 

(a) the procedure in relation to arbitration under an arbitration 
agreement is governed, whether by virtue of the express 
terms of the agreement Or otherwise, by the law of a 
Convention country; 

(b) the procedure in relation to arbitration under an arbitration 
agreement is governed, whether by virtue of the express 
terms of the agreement or otherwise, by the law of a country 
not being Australia or a Convention country, and a party to 
the agreement is Australia or a State or a person who was, at 
the time when the agreement was made, domiciled or 
ordinarily resident in Australia; 

-3-
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(c) a party to an ;:rbitration agreement is- the Gove.-.runent of a 
Convention country or of part of a Convention country or 
t.ru; Gove.=ent of a territory or a Convention country, 
being a territory to which the Convention extends; Or 

(d ) a party to an arbitration agreement is a person who was, at 
the time when the agreement ,was made, domiciled or 
orC2-.arily resident in a country that is a Convention country; 

this section applies to the agre.;,ment. 

(2) Subject to this Part, where: 

(a) proceedi..gs i.;stituted by a party to an arbitration 
agreement to which this section applies against ilnother 
party to the agreement are p ending in a court; and 

(b) the proceedings involve the detc!r:nination of a matter that, 
in pursuance of the agreement, is capable of settlement by 
arbitration; 

on the application of a p arty to the agreo...nlent, the court shall, by 
order, upon such conditions (if any) as it thinks fit, stay the 
proce=dings- or so much of the proe .... dings as involves the 
determination of that matter, as the case may be, and refer the 
;>arties to arbitration 1... respect of u:at matter. 

(3) WhC!I'e a court makes an order under subsection (2), it may, 
for the purpose of preserving the rights of the p arties, make such 
interim or supplementary orders as it thinks tit in relation to any 
property that is the subject of the matter to which the first­
mentioned order relates . 

(4) Far the purposes of subsections (2) and (3), a reference to a 
party includes a reference to a p erson clab:n.ing through or under a 
party. 

(5) A court shall not make an order under subsection (2) if the 
court finds that the arbitration agreement is null and void, 
inoperative or incapable of being performed. ' 

Sec:ion 3(1) defines ' arbitration agreo..ment" as meaning: 

• an agreement in writing of the kind referred to in sub-article 1 of 
Article II of the Convention' (i.e. the New York Convention 1958). 

-4-
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Sub-article l or Article II of the Convenh on is in the following terms: 

"Each Contracting State shall recognize an agreement in writing 
under which the parties undertake to s ubmit to arbitration all or 
any diiferences which have arisen or which may arise between 
them in respect of a defined legal relationshi?, w hether contrac:rual 
or not, concerning a subject "tattEr capable of settlement by 
arbitration. " 

Article XlI (lu'bltration) of the shipbuilding con':racr is iII the follOWing terms: 

2. 

Dec:'.sion by the Oassificatic:n Society: 

If a.-W ciisoute anses be~e<!I1 the parties hereto in regard to 
the desigr; and / or construction of the vESEL, its madtinery 
and ..quipme.l"lt, and/ oT in respec:: of the rnatenals and/or 
workmanship thereof andl or thereon, a..d/ or in respect of 
interpretations of this Contract or the Specification, the 
?arti~ may by mutual agree.TTIent reier t.'!e dispute to the 
Oassiiication Society or to such other expert as may be 
mutually aSTeed bern;een the parties hereto, and whose 
decision shall be fmal, conclusive and binding upon the 
parties h2reto. 

Proceedings of Arbitration: 

In the event that the parties hereto do not agre<! to settle a 
dispute accorcling to Paragraph 1 of this Article and/or in 
the eVimt of any other d ispute of any kind whatsoever 
between the parties and relating to this Contract or its 
rescission or any stipulation herein, such dispute shall ~ 
submitted to arbitration in London. Each party shall 
appoint an arbitrator being an arbitrator carrying on 
business in London involving the arbitration of disputes of a 
like kind to that between the parttes and in the event that 
they cannot agree, the two arbitrators so appointed shall 
appoint an Umpire. If the two arbitrators are unable to 
agree upon an umpire w ithin twenty (20) days after 
3p?C'!..,,=en! or t.h.e second arbitrator, elth& of the said turo 
arbitrators may apply to the President for the time being of 
the London Maritime Arbitrators Association to appoint the 
third arbitrator, and the three arbitrators shall constitute the 
Board of l ubitralion. Such arbitration shall be in accordance 
with and subject to the provisions of the British Arbitration 
Act 1979 or any statutory modification or re-enactmel1.t 
thereof for the time being in force. 

IilJ 008 .' 01-1 
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Ether party may demand arbitration of any such dispute by 
giving notice to the other party. _"u1y demand for arbitration 
by eitht!r of the parties hereto shall state the naml! of the 
arbitrator appointed by such party and shall also stat.? 
specifically thI! question or questions as to which such parly 
is demanding arbib-ation. Within Fourteen (4) days ~ 
receipt of such notice of such demand for arbitration, the 
other party shall in turn appoint a second arbitrator and ghoe 
notic.? in writing of such appointment to the party 
demanding arbitration. If a party fails to appoint an 
arbitrator as aforementioned within Fourteen (14) days 
toll owing receipt of notice of de:rwnd for arbitration by the 
other party, the party iailing to appoint an arbitrator shall be 
deemed to have accepted and appointed, as ik o~ 
arbitrator, the arbi tralor appoint.?<i by the party demanding 
arbitration and the arbitration shall proceed before solI! 
arbitrator who alone in such 2vent shall constitute the 
."I.rbitration Board. 

The award of the arbitrators and/ or L'mpire shall be final 
and binding on both parties. 

3. Notice of Award: 

4.. 

The award shall immediately be given to the Bl.TYER and the 
BUILDER by telex confirmed in writing. 

Expenses: 

The .'\rbitrators or the Umpire (if the Arbitrators cannot 
agree) shall determine w:um party shall bear the expenses 
of the arbitration or the F -.rtion of such e.xpenses which each 
party shall bear. ' 

The evidence satisfies me that the follOwing elem.ents have been 

established -

(1) There IS in existence an arbi.tration agreement of the kind referred to in 

sub·article 1 ot Article II or the Convention. The ' defined legal 

relationship' is to be found in the shipbuilding contract. 

(2) Section 7 of the Act applies to the arbitration agreement because:-

(a) the procedure in relation to arbitration under the arbitration 

agreement is, by the terms of Article XII2 of the agreement 

-6-
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governed by the law of Englanoi, which is a Convention 

country: s 7(1) (a); alt=atively 

(b) Kor@a is a Convention country and at th"" time when the 

arbitration agreement was mad .. , Saznsung was domiciled there: 

s 7(1)(d). 

(3) The cross-c1ilin by Caltex in respect of which the stay is sought 

constlbte; proceedings instituted by a party to an arbitration 

agreemenr agaLI1st another party to the agr2eInent which are pe!1ding 

in a court: s i"(2)(a). 

(4) Such proceedings involve the determination of a matter that in 

pursuance or the agreement, is capable of settlemen t by arbitration: 

5 7(2) (b). This is because the essentiallssue raised by the cross-cialm is 

whether the r2SCUe boat supplied by Samsung was defective, and the 

rescue boat was supplied p ursuant to t.'1e shipbuilding contract. 

Accordingly, it constitutes a dispute "in regard to the design and/or 

construction of the vessel, its machinery and eqUipment, and/or in 

respect of the materials and/ or workmanship thereof and/or thereon" 

within the meaning of Article XIII; alternatively 

"any other dispute of any kind whatsoever between the parties and 

rda-ling to this Contract' within t.'1e meaning of Article XIl2 

Specifically, the ' =arter ' that is ' opable of settlement by arbitration' is 

the claim for relief contained in the cross-claim. (See Flakt Australia Ltd v 

Wilkins 6- Davies Construction Co Ltd [1979] 2 ~SWLR 243 at 250, per 

McLelland D. This is a claim for contribution or indemnity by Caltex against 

Samsung in the event that the plaintiff recovers damages against Caltex. 

Samsung has accordingly, in my view, satisfied all the elements 

required to establish its right to a mandu.tory stay under s 7(2) of the Act. 

There are, however, certain aspec:s of the argument addressed to the 

Court on behalf of Caltex which should be noticed. 

-7 -
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Caltex structured an argument as follows. It -WA5 said that the cross­

claim was based upon s 5(1) of the Law Reform (Miscellaneous ProvIsIOns) Ad 

1946 ~sv.') which. relevantly, prO\'ides that where. damage is suffered by 

any person as a result of a tort . 

"Cc) Any tortfeasor liable in respect of t..'l.at damage may recover 
cont:'tbution irom any other tortfeasor who is, or would if 
sued have b~\. liable in respect of the same damage. 
whether as a jomt tortfeasor or otherwise ... ". 

(I observe, parenthetically, that the cross-claim dnes not plead that it 

was i.!1s::ituted in pursuance of the Law ReJorm (A1iscdlanenus Provisions) • .;.ct.) 

1':1.us. it was said t.f-Lat the cross-clai.m rat.s.;,s for determination by this 

Court t.'1.e question whether, upon the assumption that Caltex is found liable 

as a lortfeasor to the plaintiff. Samsung would if sued have been liable to the 

plaintiff in respect of the same daxnage. whether as a joint tortfeasor or 

otherwise. In the event that this question is answered in the affirmative the 

issue would then arise as to th" amount of contribution recoverabl .. by Caltex 

from Samsung, being such as may be found by this Caurt to be just and 

equitable, having regard t6 the extent of the responsibili.ty of Sarnsung for the 

daInage i..."\ accordance with 5 5(2) of the Law Reform (Miscellaneous Provisions) 

Act . 

These issues (or disputes) are, it was argued, distinguishable from 

disputes of the kind which are the subject of the arbitration agreement, they 

being disputes relating to the contractual obligations of the parties. 

I am. unable to accept this line of argument The reality is that the 

cross-claim arises out of the contractual relationship between Caltex and 

Samsung irrespective of the specific manner in which it is pleaded. It is only 

by reason of the shipbuilding contract that Caltex is in a position to claim 

against Samsung in relation to the rescue boat and it is essential to have 

regard to the terms of the shipbuilding contract for the purpose of 

-8· 
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ascer::atning the validity or other,,'is<, of the claim for contributlOn or 

indemnity made in the CTOSs-c.\a1.-n. In Tai Hing Cotton Mill Ltd .' Lit< Chung 

Ring Bank Ltd [1986] AC 80 at 107, Lord Scarman, speaking on beh<ill of the 

Privy Council said: 

"Their Lordships do not believ{~ that there LS anything to the 
advantage of the law's developmfmt in searching for a liability in 
tort ",here the pa.rt:ies are in a contractual re1atiortsrup. This is 
particularly so in a commercial rE.I:<tionsrup.' 

This passage was repeated by Lord Bridge of ~ch in Sca.lly V Sou then! 

Health and Social Sen7Ices Board [1992] 1 AC 294 at 303. See also Pano;;;;:z & Co 

Ply Limited v Allied Interstate (Qld) Ply Limited [1976] 2 NSWLR 192 at 196, per 

Saznue!s JA. Of course, it 'Was not necessary for Caltex to rely upon the Lz-.u 

Refom! (Miscellaneous Provisions) Act to found its c:-oss-cJaim.. Sufficient 

justification may be found tor the institution of the cross-cla.im in the alleged 

breach of the contrac:ual relationship between the two parties giving rise to a 

potential claim by the plaintiff agairtst Caltex. 

It should be noticed in this regard that the ambit of the arbitration 

agreement is very wide indeed. The words "relating to this contract" in 

Article XII2 are of the widest import. See IBM Australia Limited v National 

• Distribution Service Limited (1991) 22 NSWLR 466 at 477, per Kirby P, and 

Mustill and Boyd, Commercial Arbitration (2nd ed) p 119, and the cases there 

cited. 

It is also pertinent to observe in this context that the word ' matter' in 

s 7(2) of the Act has received a wide cortstruction. St,e Tunmng ReSl!llrch 

Laboratory Inc v O'BrIen (1989-90)169 CLR 332 at 351-352. where Deane and 

Gaudron jJ, in their joint judgment, said: 

'The word 'matter' is not defined in the Act. In the quite different 
context of Ot. ill of the Constitution, it has been held that the word 
'matter' means 'the whole matter' and encompasses 'all claims made 
within the scope of the controversy': Fencott '11 Muller (1963) 152 

-9-
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CLR 570, at 603. See also Philip Morris Inc '1' Adam P. Brown Male 
Fashions Pty Ltd (1981) 148 CLR 457, at 475. However, in any 
context, 'matter' is a word of wide import. In the context of s 7(2), 
!:he expression 'matter ... capable of settlerne.'1t by arbitratIon' may, 
but does :tot necessarily, mean the whole matter in controversy in 
the cour. proceecii'-'gs. So too, it may, but does not necessarily 
encomoass all the claims within the SCODe of the controversv in the 
court proceedings, Eve.'1. so, the expr~sion 'matter ... capable of 
settleme.,: by arbitration' indicates something mOre than a mere 
issue which might fall for decisl0n L."'\ the court proceedings or 
might rail ror decision in arbitral proceedings if they were 
instituted. See Flakt [1979) 2 ","SWl.R, at 250. It requires that there 
ce some subject matter, some right or liability in controversy 
whic..'1, if :tot co-extensive with the subject matter in controversy in 
the court ? roceecii.'1gs, is at least susceptible of settlement as a 
discrete controversy. The worcis 'capable of settlement by 
arbitration ' inciicate that the controversy must be one falling within 
the scope of the arbitration agreement and, pernaps, one relating to 
rights which are not required to be determined exclusively by t.."'le 
exercise of juciiaal power. See M ustill and Boyd, Law and Practice of 
Cammcrc;:;l .-l. ruitration in Eng/a/1d, 2nd ed. (1980), pp. 149-150, 
where it :s noted that 'Engllsh law has never arrived at a general 
::heory for distinguishing those disputes which may be settled by 
arbitration !rom those which =y not' but that the powers of an 
arbitrator 'are limited by considerations of pUblic policy and by the 
fact that he is appointed by the parties and not by the state'.' 

1., the instant case ,it could not be said that the issues raised by the 

cross-daim could be said to require determination only by the exercise of 

• judicial power. They are issues of the kind whic..~ frequently fall for 

deten::-.ination by commercial arbitrators. 

1."'1. any event, if the issues in the cross-c1aim extend beyond the matter 

'Which can be refa."Ted to arbitration under Article XII, so that the proceedings 

are :lot wholly congruent w ith the "matter" 'Which is to be referred to 

made on the matter referred. See Flakt, at 250, ctted bv Brennan and Dawson , 

JJ in their joint judgment in Tanning Research UlbcTratories v O'Brien, at 345. 

r-inally, it was argued by Caltex that even if the elements necessary to 

found a stay were otherwise established, a stay cannot be granted until the 

-10 -
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plaintiff obtains judgment against Calte.x. This submission must, however, be 

rejecto!d. In my view a dispute arose between the parties immediately Caltex 

served the O'oss-claim upon Sa.m.sung, which was at no stage willing to 

accede to the relief claimed. See The "Amcriam Sio""," [1980] 2 Lloyd 's Rep 

224 at 228. 

Thus, in my view, Samsung Jus made out a case tor a mandatory stay 

of the C"oss-claim. N o question of discretion arises: Nova (Jersey) Knit Ltd v 

Kammgam Spinnerei GmbH [19i7] 1 Lloyd's Rep 463 at 466. No argument was 

addressed to me with regard to the intposition of conditions upon such a stay. 

Accordingly, I will allow the parties to bring in short minutes with relation to 

this judgment and hear argument, if necessary, on the imposition of 

conditions. Calte>< is to pay the cost!; of this Notice of Motion.. 

-000-
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