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In 1579 the plaintifl. o company inearporated in Australia, wss miscessfil

i5

20 tepderer fnr the dewign and comstruction of four preoi plants for a
proposed power saibion in “ow Zenland. Megotwmions betwesn the
plantifl a=d the defendams. 0 company incocpo pw Feginad. with
respet o the erecimn of the plants by the defengint. def=ndant by & kether
dated 5 Newember 1975 expressed ify np'::ru:m terma ol a “istier of

tateat™ from the placond dated 37 Octaber | ¥ December 197 the
28  celepdant suptesssd 8 wining it amsended “purchase ander™
fram the pluinud] dated 10 September |

The plaimel commenced proceedi r@nn the defendant by statem=ni of
Zlaim, The defeadant applied for an A the procesdingy be staved.
The sm=meni o sizm sbleged facty from which an oifer by the
20 stuatlf aed 30 sccestinee © the defendant might be infefred in LeTTm
ol the secepied smended p er. The statemesnt of claom further olleped
that the acespied amenced ardsT contined the whass ol the e of
10 COMTRE 3IRETH T
The el ofgnauy By the pacntall was a declaration that o had been
Sheed Datwesn the tmt the detendant would de certan work lor the
=l on the iarth i the ncoepied amended purcnase opder,

During the :; 21 the hearnp. the plaintuf amerdead the statement of claim

=y adding claims for redied: 111 3 declaration a5 10 13 prce poyahle
ia tne defendant [or the erection of the precipuaior planis. and
am 1Rt Lhe seane of the work 10 be prefofmed by the defendant in
the srechon of the precipeistor plants wis 4s &5t farth m the acoepied
purchase order. His Hopour refused ao applcution by the defendant
raf i afder thal 1MM‘E\' the plarmtii hzdl-.u.ul-uwd.
ITie deiendant anguea. —
11 Thai stie contmet beiwesn the paries was constused by the defendant’s
i Frtten sceepiatee i the plaintif"s tter of intent: that the cantract consisted m
45  those documnents dnd the decuments refermed 1o in the ketler of inlent: and that
‘o the exient that the terms ol the accepted amcended purchase order differed
fram the contraet 4s previowsly constituied. e purchase order operabed as a
suraton of the conimet between the parties with the conseguence that the
defendant was entitied 10 be pasd exim Tor the exira work irodeced imio the
§0 -ontract under dnd o5 1 resalt of the vamation: (rom the date of 18 exscuTIOn.
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ael iis gneviiion, e plandill was soder a duty e the defemiband (o diow s
b mbian do Ul meterin] changes i e scope of ibie wonk Ul ol anise ol
il i o bise omder sl Tnibed 1o dsclange tha duiy

v oo gremmd (han eciuion proviswns, centiocd o cichsuies wills
Ui dwwcpled attwided purchase sider, wore teoins of the coutiact Istween e
P |iwosd provisions reguired Dl the contiact waulid Phe slasinsicial bi
aiwarghiy with the weomns and conBitssis of s SF Ausinals Py g Parchase
Ehrder il the New Zealosd Elecincily Deparmmcins General Combiseis of
§ovmtiuct bore e "'Ill.ll.llli:lu Pielivers aml Ficetivm, ."iF-.'l'I.|| L aimdetiiin ael @ aaiid rucl
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between 1l Purchuser and the YVendion, shoald agecesient not s reachiad Ny il
parties, ghe mallel woeidd be telerted ta Arhitiation i accodunee with f diifi)
wid g aed vl SATDY Genend Condivions of Coaliect 2950

JU s 180 sl ALl s the Mew Aealand | ety .Il.,-':u|1||.|-.'||| [T
Loviiaililisiais o0 U uibliisd Lo -"l-l:l'llilﬁ. I".'|II-'|.'I'|- anid Erentiom 98 iy sol ol i
hee puslginend ofl Ml land l]

A paimg gl was conlamed 1o the uasstiai ol wihetber b'“"'-'-:'-'d"'l'-" shiviibd e
whaveil il wakaml 1o & 7 ol the Afbiralissi il arelgn Awanils and Agiecimenis] Act
19T (0w Ehe At

mochon T ol 1he Al |1'r|.|'|.'ll,ll.'1_ digrgr gl

"l Wihere

oiherwise, by the liw of o country nol being Austrabin or o LolsveiTion
country, and a party to the agreceicnt is AostraBs o & SHN\GE aNperson
whio was, ol Ve Lune when the pgrovmsem was masle, domici wililinunly

nesdienn o Awsiniliag
Uhies scartieim i pplics e dhe agreensen| @
ral ]

g whe prasscdure in relibion (o arbilnation oader an oohitration ag i
I p_u.ulru'd. whaet lis by wirtue of the express berms il the ar_rrln |

120 Sulseen o 1liis A, whegp
1) prewvedmgs insiitned by o [y lip @ aF
this section applics ugabnst gnoher pury
comri; nal
L Bl pul\mnhrlga. inwialvic i
of il aprecsiment, In Cal bile od s
of @ pany to the ngresment, 1

precoiem L wlisch
preememl are penaling s

W g ity (s i puarsmnce
arbairation, an the application
I, by arder, upon such comliniam

(i any) as 1 thinks fi, say | wcecdingy of so miuch of the proveedings
as imyvolves Blie determmation b matler, gy the case may be, gpd pefer
the parties Lo arbilmation in respech of thal matigr,

“(3) Where a court makes an order under sub-section (2), it may, for the
purpase of preserving the rights of (e panies, make such imiciim o
supplementary orders as it thinks fit in relstion (o any property ihat is the
subpect of the matter 1o which the first-mentioned order relates.

“i4} For the purposes of sub-sections (2) and {3}, & reference 10 & paniy
includes o reference to a person claiming through or under & party.

“15) A court shall not make an order under sib-section (2) if the count finds
that the arbitriten sereemem is null and vodd, inanersiive o neapable of heing
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Givd A pacy iy apply Tor o sty ol proveediiigs paisiisi b Tdpol 1he At
belore thie glose ol !I|.|l wilvives wi e rl|.|.,n.'|l|||.."\.

(vl Fhe conrl was eebliged (o sty the prasceslings parsti s T | TR ¥R
I wiis I||:l|b[|,|||||:|l|.: Uy nimpparss wurimbiinan ol lae sba |J|.'-.Ii.'ln.'|| dan eliiiie dluab Al
defendum did mot unduly delay the arbitciom, -Hlowever, 0 was s L
formulate @ combithen biv e whish would desull in e stey sutomabcally
T rmuingd ing By the asperntiom ol pvents s accuiicnicd al wlach it b b i o

lispule.

A pphicalio

This was an dapplication by e delemdint bor an oider stayiig
proceddings coimmienced by ihe pleiotifl, The fucts appedr sulliciently
fram the judgment which lllows,

A M G leson {_H: “wod B Rovewend, lor the |'I-|.u||1||r
£ 0 Adaseersmirs (007 e 40 A4 ooy, Lo e delensband
e, wfv, vl

MeLelland J. These proceedings were cotmenced by staiement al
claim filed on 28 May 1979, The present application is made by the
defendant pursuant 1o notice of motion filed on 25 June 1979 {or an
order that the proceedings be stayed. The application is made an three
alternative bases, mamely: Australia

(1) pursuamt to 87 of the Arbitration (ForeignPdge®:0fi6
Agreements) Act 1974 (Cih) (the 1974 Act);

(2} pursiant (o s b of the Arbitration Act 1'%)2 (NSW]

(V) that Mew Somth Wales is an inappropriaie amd inconvement
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WO Ul wusmcar s e wl the poris 1 have bewed Tall .g..... il wite LD
Biesd of 00w Bpses and wb (s s lusoen of thar angaamcot thic delamlanl
pesjuesied it | defer hearing sogument oo ihe seeond sind thind bases
bbbl s o dewisbon busd beein given oo e Digst, DThe plamdill sogiiesced
b bl covirse and 1 soceded G the reguest sinee, i ihe nesguisie
conditions are estublished wnder s 7 ol the Y74 Acl, u stay s
faandstury

Fhe pelevant cicumstances aic bretly these

Lip 1975 the ploinnill (which is incorporated and whose buad ollice is i
Adbrmalicd becamie the  successlul  endeérer for the design  and
constrocten of four plu::i.|:iLu.lm pLu.nI!! fura wuwiﬁ] povwer slatien al
Huntly, MNew Zealand for the New Zealond Electricity Department aod
the New Lealand Ministry of Works, Negotiations took plice between
the plainifl and the defendant (which is incorpomsted and whose head
ulfice 15 in Mew Zealund) with respect 1o the erection by the defendant of
thiese precipitilor plints, It s common ground that the pegobiations
resulicd noa contme! between the plivsdddl and the defendam tor (he
crection by the defendant of Tour precipitator planis gt the Huntly
Power Stabhon site but o dispwte bas ansen as 1o the terms ol the
contract. A1 the msk of over-simplilication, it may be said that, in
siihstance, the dilfercnce between the pagiies lies in whether the
defendant is entitled (o payment over and above what miay be called the
stated contract prioe in respect of what it claims (o be additivnsl work
arsing oul of viratsons in the design of the subjort precipitation planis
which occurred between 5 November 1975 (when the defendant by letper
expressed ils agreement 1o the terms of o "letter of intent” of 27 Oclobey
1975 from the plintfl) and 3 December 1976 (when the defendain,
expressed in writing its acceplance of an amended “purchase ufdery
framm the pluintll] y

Diering the argument before me it emerged as common grtued that
the aceepied purchase order wis & contractual documenteln \Mhe Sense
that it terms constituted ot least somie of the terms of MdSvcommct
betwicen the parties. In particulur, it wis scoepled bydboph Partbes th,
irizer ali, the Tollowing provisions Torm pant of the sohfrad:

() B enchoswne Mo | with the acceptod purcl skt
U oenef iy oof O el .

“IThe Contrset will be administerca in %Mﬁ with the ternis and

conditions ol the 5F Austrmalia Py Litman cluge Opder woad the Mew
fealand Elkctricity Deparument’s GeneRihQonditions of Contract for the
Supply, Ixelivery and Erection, § I to 3 inclusive, Special
Conditions of Contract pages Ahdo AS inclusive and Bl 10 BI3W
iclusive and General Specifitstibn Requirements — Miscellancous,
pages C) to CBE inclusive, all of which shall be deemed to form part of
this Purchuase Order,”
(b} In enciosure No 2 with the accepted purchase order:—

“Arbitration

“Where any dispute or dilference arises between the Purchaser and the
Vendor and should agreemeni not be reached by the partics then the
matter will be referred to Arbitration in sccordance with Clause 40i)

—

10

16

26

a6

265 ALN s FLAKT w LKING & IRAVIES K cLeilas) Jf 2 3 I:E

kel Law) wnd nbi "ﬁ..",l Cag gt ] L orinelibiamias il & wingleaaan 29 0 '|_'l|-_|! Bl
Ty, cusiabinnine Al Axbsinatnom,

Sl Dy ageply g albove-micuiioned L L S0 o Thos sl Uhsles
the wond “Tugioces™ as stated g shiall i Forechiaser aml the
wird "Contraction™ shiall niciin Vel uf'*-

(o) Lin the New Faakuad I.'ILErﬁm!E?iﬂ paan benient Creinenad Conmditians il
Contract Tor Supply, Delivgiyg (T Frcction 290

“al (0 Aay guestiom, '-.li-..hu- +oor alillerence armbng Delween U
Pugchiaier and the Vﬂ““&hj tosic b, The copsiodolien imeEning o
glfewt of the l'l.llltr.g_;lh_n.fl,lh mghits or Labilitics of the parties bercin or
any nuiiier -Itihluﬁ‘;h“ i osaime or condecléd herowaith 1-!1-_1“ ikiss
atberwive specilfcalls) dproed in writing between the Purchaser umd e
Contimclar BN Hh{aﬁ:d to arhilrators i New Fealind, ome o be
appointed. edeh of the parties bereto snd i the event ol the
ijri-mn;:.;:{h._‘_l,l.i ering o pn unspire appoiited by agrecment belween Ihe
|11H|.;G"-‘M1 and Diilisg agrécricnt within sig wecks Lo on wmpice
apgoiptet under the provisions of the New Sealand Arburitton At
Igim‘..; wided that o geestion, dispute, of difference pelating ooa
detision, istruction, or order of the Fogineer shall not e relvied o
arhitnation inkess notice has been given by the Contractor in STCSIVITS BT
with Ulause 20 [Enginede™s Decispons), Aay such refercice shiall e in
writing, specify the mitune of the dispite, and the point at fssue and sdall
he deced Lo be a reference to arbitntion within the mgmiing of the said
act o any statutory modification or re-enactment thereofl which for the
timne being be in force. The award of the arbitrators or wmpare shall be
fimal and binding on the parties. Upon every or any such reference, the
costs of wnd imcidental to the reference and award respectively shull be in
ihe discretion of the abitrator, who muy determine the wmaount theneol
o the basis upasn which the same shall be aseeitaimsd

i) Performance of the Contract shall continue duimg arburation
proceedings unless the Enginces shall onder the suspemnsion thereol or of
any part ihereal, and il any such ':H:l[ll.:ll:-il'lll- shall be wrderel the
reasombvle i i al thie Uviiisactor adoassoned by sl ALY TR IRE
shizall be nuddied b the Contract Prive. Mo payments due or payable by the
Purehaser shall be withheld on sccount of o pending relerence 1o
arbitmtion,

“41. Unbess etherwise agreed the Contract shall in all respects be
constrped and opemte as @ New Zealund contract and in conformiy
with New Zeabind baw. The marginal notes hereto shall not aflect the
constrsction hereof,™

The 1974 Act is expressed in its long title 1o be “An Act to approve
Accession by Australin to u Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, o give cifect to that
Convention, and for related purposes.”

By s4 approval is given to accession by Australin to the 1938
Convention on the Recognition and Enforcement of Foreiga fgipsim
Awards, a copy of which is set out in the Schedule 1o the r}l:i. 30f6

Section 7 i in the following terms:- age s o

“7. {1} Where —
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A1 Subject 1o this Aet, wheie
Lk pivcecdings insttuted by o panty 1o g
which this section upplies sgainsl wiobh
Gy pending in oo cowrt: and
thi the proceedings involve the determination of 4 inaiice i, in
pursuance of the agreement, is capable of seltlenmsenl by nrbatg nlf-m
ik e application of & party 1o the agreement, the cour shuill I:-_-;-
oiden upon such conditions (i any) as it thinks fit sliay I:h:
procecdings or so mich of il proccedings  as invilves
detcrminastion of that matter, as the cuse may b, wied e :

 panties o arbitration in respect of that matier,

T3 Where o count makes an order under sub-section (2], 1
ihe proafpriise ol preserving |he rights wi the parbics, ngke 5.-.11-'
supplemeninary orders us it thinks it in telition 1o
that is tiw subject of the matter o which the firse-
re Lk

4 Vo the purposes of sub-sect s {2y anad
iy i lisdes o relerence to a persan e lahming e
15 A court shull not mnke un order under ni b
lndds that the arbitation agreement is n
incapa bde ol Being performed, ™

Section 3 includes the following defigj
"3 {1 In this Act unkeas the cont
i writing” las the sime meaning

ikl y, |u'n||r i

aremu it inon geeeniisl Lo
A0 parky lee e sgprecaiein

priperty
d order

ol wnder o pasty
clbon (20 0 thie wusiant

rliasr 4 PeEilars
Convention;
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'.:.rl.:nmlinn agreement’ mea m agreement o writing of the ki
ki !-:t-:m-d Itu uh:iuhh:nich I of Article 11 of ithe Eunumﬂiuun. : .:. h"'md

1t is gvident that 1 urpose or one of the purposes i '
rﬂ:lt_! IEQ- At 11 of !Etll;n;rﬂn'ﬂu which is in IIFH! I'|'.lli|1l|l."'L‘;!|‘|_i1tl:‘rEll:E—.'”!ll=
e -;_h Confricling Staic shall recognize an agreement in writing
:I'::'ﬁ:' which the parties undertake to submit 10 arbitration all o uny
illerences which have arisen or which may arise between them in
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necessary  Diesl oo enapnine the nature asd  seapre ol e presem
prisesdings Plve siatemmcnt ol chglem o il Doren ey onggoeally Dibed allegdd
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dilenidani:

(2y bicts Trom which as offer by the plainiai amd ccepuance

theicid by the defendait anight be inlervad o fcrms ol the acoepied

wingnsked punchcse arder; mial

(3 thaat the aecepled wimensded grorcliise ordc cardined the whole

ail Tl teres ol Dl comsliact Between e | LHTNAESE

i woeily saibsmintive pelicl somghn sois “Theglanition thal v s b
Ul 2900 liiy o Nowenber 9T, it wiis agiced between the 1" entell pnad
flee  Dhelenmdiont thar the Dhelebiabint would da dertim work lor s
Plased il 0 avni ihe terms set forth om dhe aosemded weoeplanee <opy ol e
Plaintil®s Porchase Coder Mo Tos 03T beaning dae 10k Sepremiben 1976,
initialked by or an beball ol cach of the Pl aead the Delendaist ™

Doariing the caomirse of Ulie Deaibig of e presciil mid o I_.l_h.' [t
armended the statement of claim as of ght pursuant ta P30 e 2000 ol
the Supreme Court Rukes by addiog o preseotly immustenial gualification
1o one of the allegutions of fact and by adding two lurther claims for
relief in the Tolkewing temms:

“Diecluration that the price payable by the Plaioidl 1o the Delendant
for the ercclion of the sand Electrostatic Precipitator Ploms 1 I'::pr;d tlu in
paragraph 3 of the Stiement of Claim s the sum of INAU raligy
adjusted as set forth in the said Purchase Order and WP ages4of @y
subsequent varations referred to in paragraph B of the Statement of

Clabim,
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any picpudine arising from the smendment mu stillicicnily cuampuesiahile
by am viideer B osts o by dom mabjotirnanenn, disd i fas
claim umler the 1974 Ag did po desive any madjourmment i he
wpplication Lon dissBowance were refusad. If the amenslient were 1o be
sl the ]ﬂ"“'““'" could cusinsnee ;) Iresti metion by liliog |:
Hattement o chaim in e terms of the amended stutemeil of cliim ul:ul
B iy e, ) -:_In not -tk that the amendimensd gifiots te LT PRTTITS .|1-
the prrvcsent opplicatson. The defeida il s il bs gy wpiaeinn, e ol

Ay chbillomem e oan osde dumlluumg Whe armcod e, which |
Uwaelure relise. -

Pl e beodants eluim fog Pasieni vver gnd
[ & I|: bBiased an *:J-n.- lollowing cuntonbions:
U contrict between the purtices was constituted by hii: avce .
by the delendamt by ktier dated § Novembe Iﬂhlj':.lr'uj Imé";ﬁ.ﬂ'.?.';ﬁ
letier of ment of 27 Octobes 1975 and consints in those documents
and the documuonis referred 1o in the Pl beticr q;l Hleil
b nhie exteint it the terms of ke winendy ‘

o piaie vy ol il

s et abuer tlan ol

an voncerisl its

abowve the stated comtric

constitited the purchase order uperiled as o varistion of
contract between the purtes with the conseguence
detendant is entitled 1o be patiid extra for the exte work inin

into the contract under and us i result of such variation: 3

] 2 d weceptunce copy aof 1l C)
Plaintifl’s purchase order diticred from the |.':-||:':u4.-l s ;Fr]-:]l".;:unliL% 25

Gliermatively thu:
W from the date of the exceution of the mmended goee e copy ol

the plainbifls purchase order that documest

vaRiiid Between the partics, it s oot in sccordid
P uedetibions a1 the time ol

alleraively tha

_ the iy’
% excculion g s rectificd;
Wi cannot be shown that the amenge
plimitls purchase order is not in aceo
biteitions at the time of s executio plaintifl wus under @ du

to the defendant 1o drw its atien o the neterial chamges in u.f

SCupw of wWork that would arise I ihe ; -
% A o E the purchase order and fuiled
rd

The plaintiff contends that 1 “miatler™ in s 2Nb) denotes the

acgeplance copy ol the
with the purtics’ true

ultienate subject matter a1 issue between the parties which i

how much is the defendan entitled 1o be plilip.iurulih:ﬂmri‘;. ﬁsd 4;2:1']:
and further contends that there could be no “seitlement” within tlu:
meaning ol the seciion without a complele resolution of that issue
which, it is said, is not possible under the arbitration agreement because
of the chims foreshadowed by the defendant as alternatives 1o its
primary contentions, for reciification of the Sccepted purchase order ynd
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pelicl of u kind

ChETy nasike “Ili@h AT |m|;l1-| ks loi decision i the cotirss ol thse
dleterinamaal gt ch o el The wse ol the wind =setilepimn™
provides i&:l Of flee wicw, “Settlomient™ o ma o tedo b b wsed in
rl.'||I1i.l|.'|I1 tin et wlim [ETT 5 [T | s less i relaboig b b ilic i isseic,

it b slgnilicant that W the pressuibod  eomlimnons e
sty i3 nandatory, notwithstanding that the goverming law ol
tiation agrecment is thut ol o countey mel o pany o the

sgiyvention, wind undes the biw of thil country o sty of proceedings o

busts ol an agrecmgnt o orbitrte may be diserctivnay (3s i1 s
wnder the kv of New Zeakind). In such coreumsbsmees | sl o, i
the ahsence of compeliing Limgaage, atiribuie to Pagliament an inleatisi
to resgeine Phat proceedisgs be stayed unless the cliin e iy Ui
provecdings was  copable o resolubion by aekainition
Alihough i legitimeate (o look al the wrms of the Conveniion o
resalve any amhbiguily of exprossion in the Act, and one tunds the
expresiions “subjeet mster™ and "misies” used b A 1 sub-aimicles |
and 3 respectively of the Convention, each of these expressions scems (o
be there usced ina Tairly loose way, to which the way in whivh “muittes™ 19
wsed in s N2Hb) has no necessry relationship, Section W20 by oo s
reflects the exavi binguage of the Conventivon, but there is nothing in the
Convention which suggests that = W2 does anl, on the siew ol is eliei
which | have cxpressed, operate o Dullil Avstialin’s relevant obligatiag
under At 11 ) -

. t see no reason to rend milo s 7 an [T T TSN | wuabi b i as Ban 1l
fime when an application thercunder can be mode, W, belore the
pleadings are closed, a party can show that the conditions of the section
wre satisficd, ten e preseribed copseguece slioald [allos

The cluims Tor veliel in the present proceedings, whetler in v
origmal or in the amended Todu, are i my view claims which sie
capable of sebilememt by arbitcarion purstant o the  arbitatisn
agreement in the present case. 1t is not necessary (o decide whether a
claim for rectification or a claim lor breach of duty would be capable ol
scitlement by arbitration, because the present  proceedings are
independeni of any such clm. On its true construction the nmended
statement of claim does not, in my opinion, include or involve Austialia
for what might be called a pre-emplive declaration that |h:pb§@n.‘5:6ﬂ6
not entitled to have the pecepted purchase order rectified or 1 make 4
claim for some breach of duty by the plainiifi. If these procecdings were
lo be determined in favour of the nlinfl¥ and eodiof weapped o o
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tzrmys soni 1. e defendant would nol. = pv orimen. e theneky
cetnpped ir om ohtammng rectafication of the amended purchase prder or
rebie! hased on some alleped breach of duty by the plainnff, assuming it
tn he otherviee entitled to soch relief. It this respect the case is
analogows to Crane v Hegeman- Harme Co Joc [1939] 4 Al ER 68

Thess cond usions are suffictent to require the court to make an order
staving the procecdings.

It would 1 think be appropruiteé 1o impose a condition
easure that the defendant did Aot unduly delay the arhit
b unwise to ‘amubite a condition m lerms which u§:

g puipmaicnih  ferminating by the operan events.  the
acetirmence o which misht be open to dlrputt

[ therefore rake orders in the followd X

i1 Cirder pursgant to s of the ﬁrhlé oreipn Awards and

Agreements) Act 1974 Cth) —

n the condition that such
1on made by the plaintif] in
of o all things necessan to be
matters referred to hereunder
he arbitration agreement between
pedition:
erred to arbatration i respect of the
procesdings,
larmiff pay the defendanss costs of this
including the datz of this order.
further hearing of the applicoton undes notice of
1979 stand over penerally with hiberty to either pary
list on three days notice.
liberiy 10 applv

re for the plainall; Epbrvorth & Ebbinormh,

€fay mMay he erminated upon o
the event hat the defendan: d
done on s par fo l'th
determine§ 1n accords e
the partier with

(1) Order that 1
appli=ation up to
(3 Order1

@smﬂmn for the delendant: Allen. Allen & Memsler,
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