
FLAI\T ,\t;ST R \LJA LTD v WILK INS & DAVIES 
5 CO:\STR LCTIO :\ CO LTD 

,;' PRE~IE COtJRT OF :\EW ~OtJTH W~LES - EQUITY DIVISIO:-; 

\ Ie LECL ' ~D J 

21. 22 August. 5 ~eotcm ber 1979 

e \ r bit r :nion - ,.\ pplication fo r stay or proccedinJ!s - :\leanin2 of " matter"' -
.\pplic:! ti nn prior to dose o f p lead in!!~ - Condilions of .. t~y - Arbit ration 

j 5 I Fr>reil!n Aw:! rd5 and . \~reements } Act 197-' (Com) '\ 7. 

' latute - Interpreut icn - "Arbitratio n a2reemenf' - ·' ·\ ercement in writin~" 
- " ,'Ta tter" - -\ rbitration (Fore ign Awards and AJ!,reement!'1 .-\CI 1974 (Com) 
\ Ii 3. 7. 

In 19i5 tr.: plaintiff. a com pany incorporated in Aust ralia. ·.V3~ Ihe succc .. sful 
20 :enderer in r the de .. :gn and c~nslruction of iour precipitator pla nts fo r a 

propos::d power ~~l!on in '\:w Zealand. :-':egotiations took place between the 
plaintiff a r.d !r.e cefe:1dant. l company inco;poratcd in :\'ew Zealand. with 
::spcc: 10 :he ereC:1Qn ot the pllnts by the defendant. The defendant by a Il!tter 
dated 5 :\'o\·e:r. ber 1975 expressed its agreement to the terms of a "letter o f 
!ntent" ~rom the pb.:::ufi dated n October !9 -5 . On J Dece r:1ber 1976 the 

25 ~:l el1da nt expre'!:sed i n ",ruing its acceptance of .In amendt:d "purchase order" 
from t!':.e pl.:J.intiff da:ea 10 September 19i6. 

The pi2!.:~! ;ff CQ rr.menced proceedings against the defenda nt by statement of 
:!:!.Ir!l . r::e ceie:id:mt 3pplied fo r an order that the proceedmgs be stayed. 

The s:.atement 01 :!:l lm Jlleged ce r1::l1n fact " fro m · .... hlch ar. offe r by the 
30 -t:l1:;td'i and J :l .lc::;:nance therecl by the dl!tenc3nt mIght be Inic:rred in terms 

;} i the lCC:Olea <lm:nded purchase order . The ~tatt: rr.:!nt 01 d:lLm tu rther alleged 
~na t the acc.:p tea .1mend c:d purchase 'J rccr cantamed the wholt: uf the terms oi 
~ :1e cone!:: J :tWce:l :~e panies . 

• 

The :e!l:l Or,g::1l,:Y sougnt by the pialOtiff \\':15 .1 declaration that It hild been 
~eec :r~r,l,'e'!n ~he plm es tha t the de!endam would do {'ertaln work. (o r the 

3S 1lalOtli i on the terms S;! t ionh in the accepted amended purcnase o rder. 
Dunng the course at' the heanng. the plaintllf lmended the statement of clai m 

.... y adding tWO !urt;,:r dJ.lms fo r re ll:!: \ I) a dec!lration as to t:J.~ pn ce payable 
,y the o::un lllf to C1e lkfendant for the erectio n 0 1 the preCIpita to r plants. and 
• .:!) a dec:ar.1Uon tn;1 t the scope of the \~ o rk to be: prela rmed by th e: defendant in 

40 ~eb tl on to the erec tio n 01 the precipitator plants \\ as as set forth In the accepted 
l mended purc hase o rder. His Honour ret'ust:d an apRl icallan by the defendant 
lJ r a n o rder that the amendments sought bv the plaintiTfbe-disallowed. -

the aeie ndan r arg l!ea:=-- . - - -
/ I, n ·.at tile .:ontt'2.ct be tween the parties \\:is constituted by the defendant's 

\\. ntt::ll.cce ptancc ,J I tne pla Intiff's letter of lnl ent : that the contract consisted in 
4S :ha~ docume nts .m:] the documc:nts rc:ferrcd to In the letter 01 in tent: a nd that 

:0 the e.'tIcnt t h.::!t the terms of t he acce pted amended purchase o rder differed 
ira m the contract as prenously constituted. the purchase order operated as a 
\'aria tlon of the con tract between the pames \\ith the consc4uence that the 
defendant was ent itled to be paid extra fo r the: ~:ura work Introduced into the 

50 .:: ontract under and as 1 result of the \anatian: irom the date 01 its execution.  
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f ,Ub AlJ5 1 HAl IAN I AW IIr~U II I S -----_ ._---_.- ---_. __ . • \ : (I\I ~W I 

t.) ' III 11., .dll·llhl ll\\·, 11I.l t II 11\ \111 till' d,lI \: " I Ih \' ~ "lIl h t ll I h ~ .1\ '1' 1'1 \'\1 
.11111 lid, d III II dl.l :-,· Il h ln lllll ). li l lll n l II I,' Ull lll' ,·ulIlI .llI hd\\\'\' 11 , Ill' " .111 11 • II 
\ \ .1 .... Ihl l III ,1':\" ' 1 d .l lln - \\ II h ' he p . III1,· ). · II lie mi.: III IIIIIS a l 11 11.: lilll(' It l II-. 

,·,nuI UIi. ,111,1 s hu llhJ h..: r .. ' cti l ll' lL 
0 , III Iill' a ltc rll :tl ih : . I ha l if 11 t:u uhlliu l be llh\I \\ lIl lt.III t. .: " "'\ .": 111-.(.1 ,1I111' llIk,1 

1I1Iit I I.I ~\.. l' llk l \\; I ~ nUl ill , I\.:eo ld.lnl·,' will. the p. ll lie!!l' IIU .. illl"ll l il' ll) 41 1 Iii .. · l in u..· 
u l II ~ cX'Tti li u li . Ihc p l:'li nl ili Wit ) uUlkr :t dUl y III Ih l: tkf .. :lid.1Ii1 1101 dl:' w il) 
:!1I" u lio n I II l in: 1Il 4l h: l i .. 1 change) ill Ihl' )\:ope t)f the WOl ~ th.11 " \l tlt.! ill 1:.1,.' tI lil 
\11 I hI.' jl l ll.luM: o rd" r a lill fa llct..! 11l Ilb. d lal gc lhu t dul y. 

It " ;I!'> , tll JllI llHI g roulHJ tha t ...... ·11 .1111 (l hlv i!.i llIlS. \:ont:li llcil ill cildl l~ III C:" \\i1h 
IIIC iI('I.-"· I'kd .IIIlCIU.J cd p li lChil !>l' o ldc l . " l' r~ tCl llb nt 111c .... UIIII ,I(.:1 bd" ee" Ilt l! 
P,lllil'!'> ·li1C:'I· pr' l\i) il ln) re4 u ircd Ih:11 IIIC l'l)fJll acl wou ld "he ;ldl tl illi ~ I CIl!d in 
.I l ..... o rd .. lh.:l' w ilh the ICIlIlS a nd cuud it iw b tlf the St·· AU) l ra lia P ty l id P llrcha ~e 
() rt..!c r iLnd Ihe New Zca la nd I:: k c l rie ilY l )c part lll ~' Il I '!'I (j t llCfi ll <' '. lJlll il il) lI !!1 I)f 
{lln ll:tt: l lllr Ihe Supply. I k li,·c ry al it..! FI Ct:li u lI . S pcd.1 1 { ·C IIIU lli .I II !l 1I1 ( '.l l1 l l ild 
a mi ( iCIlCI.tI S pcc ili c.a l io /l KClJuirell lc nb": <l lId tha i wlu:: rc ·• .. ny UI ~ lltli e ; lf o~e 
tx: h 'C'l:n I k Purch' lsc !" and t he Vc n t..! ur. !!I ho ult..! il grcc ll1~n l nul ll\: rCildl l!l! h y Ihc 
pallic!\. Ihl! lIlalln w ou ld bc rde rrc t..! to Arhi t ra ti o n in :'UX ()It..! ' lllce wit h d 40(i) 
;111(/ (II) {II 11ll" NZ FD (jen ... r.11 ('tl ildillllrh of COlltr;a:t 2:91<:' 

I t · I. III \I·', -HI .LI HI -11 01 Ihl' Nl!\\ I c,ilall d I· k cll il"i ly I JeP,II I II1C III ( jc lI ": I .!1 
l 'IIHIIII\HI '\ 01 l ·O Il I I~ li': l 1111 Suppl). IkIL \· .. · ly and I Icd illil 11).I l · .11 1.')1..1 II tlt 111 

l ite ludgllll'll l of f\'td .e ll' lIl d J I-
J\q;UIIlCIiI ".13 cun li ncd to the 4 11C!!l l lUli 01 " " clha Ihl: p rucl:l! t..!illg!l ~ 1t \Hdd tiC 

!I t.I}c d p Ul ~ II :1Il1 103701 t hc A r bitra tio n (i-'orci~1I AW:J rt..! s and Agrec: mcll ls ) Acl 
1974 (C UItl) (I hc A c t) . 

Sec tion 7 of tILl.' Ac t provid cs, illl t'( ulitl : -
"7 .( I ) Whl! rc -

(h) t hl' procedure in rela t iun 10 arhi t rati u n lIn d!.! r a n ar b it ra ti o ll ag r!.!cltll.! nl 
i!> gO\e rn cd . w hc the r b y virtuc o f lite cx press terms u f the agreemen t o r 
Il lhc rwi!\l'. h y I hc law o f a COI Ill IIY nut be ing Australia u r a COll ven lio n 
c .Hln try_ itnd :I pa rt y III Ihe a gr..:c Cll l! flt is Aml ra lia u r ~t Slil l!! Il l' II perso ll 
Who \\ a ~. a t Ih l.! l ime.: whe n t hc ;Igr,,:c lllc ni W,, !; 1II ' I(.h:, d o m ici kd or ordina ril y 
r,·s idI.: 111 in !\ustril li<t ; 

thi s ~I..' l'tion a pplies lu Ihe agrcc lllc nl. 
"l:?j Suhjl' •. :t 10 th is Act . '!llf\[~ 

(a) pIIlcl'l' d ings instit uled by a pil l l}' t o an :Irbi ltati on agrcc mc nt l u whit:h 
Ih i!!l ~cc l in n a p p lil.!s aga ins l <1110 111l: r pa fty to t he agretll1t! 11I .\ rc pc ndi ng in ;1 
l.'o url ; a nt..! 

(hI t hc procenl ing) invo lve IJII: d~!!l!!~!~ ~ ~ '!!iI! Il![ !!lit l . ill pU I) IIi1 IlCC 
o f I hci.I ~ I·eclllc nt . i!~tI~~!c; o f ~ctl !cn~l!n t by ar~!lru ~ i 9n , o n Ihe a p plk ;lIion 
o f a pa rt y to the agrec m e n t . the co urt ! ha ll . by o rde r . u pon ~ lIeh condi lio ns 
( if a ny ) a s it th inks fit . ~}'_I he I!!~~(f!ng~ o r so m uch of t he p roccedi ngs 
as i lJ"uiw) Ihc d e te rmin a llo n of tha t m a ller, as t he case may be, i! !!~ .r~fcr 
t~E~! ~ !! 2~~ itn!! !of! in rts~~! ~r ~h,! ! ! !~~H~ r. 

" (3) Whe re a court ma kes an o rde r under sub-section (2), it +may, fo r the 
purpose of prese rving the rights of the pa rties , m a ke s uc h inte rim o r 
supp le mentary o rd e rs as it t hin ks fi t in re la t io n to a ny pro perl y t ha t is the 
s ubject of the m a tte r to whic h the fir st+me ntioned ord e r re lates , 

" (4 ) For the pu r p oses o r s ub-sections (2) a nd (3), a refe re nce t o a party 
includes ~ reference t o a pe rson c laim ing th rough o r u nde r a Darty . 

"(5) A cour l s h a ll n o t m a ke a n o rd er unde r sub-section (2) if the co urt fi nds 
t ha t t he a rhi lra tio n a~ rcement is n u ll a nd void , inore r:lIive o r inc:1Jlli hlC' o f hei np 
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2:.. Alit fi lJ~ - - -- --
~ ~ . " \ ... " INJ x.. I I/\VI! S t l\lI I 1'11.11,, 1 JI l ill I 

...... u l .. 1I 1 It l ) , .I lit .. \ , 1. 11I.-I 1\. t . d , III t. • .1 ,, '·.,,11111 .1111111 .1 ),11-, 111\ 11 1 . h .111 
.lrln·II :I.·ll t Itl \\ ll t ltll ~ tl lI.!.:1 \\ /u , h t ill p.: III \ " I lI h l ~ II , I~ " III ,,, 11 11111 I .. . 11"111 .111 11 11 
;111 01 .111.\ dd l ~ l .. m·l'. \d lh lt /t " ll' .111 .1' 11 " I \\ 11I. h 111,1\ .11 1-.,· 1 ~ 1\\ n' lI 1111"1 11 III 
r~!'> JI ":d ,I I .1 ,:\. IItI.-d k·!!. iI 1\'1. 11 1\11 ... 111 )1 . ' \ " \ IIt~ 1 \·I1 I1 I. ol l·tnll ll 111 11. \·, .I " l·1 11I1I 1: ,I 

!'> u h ln :1 111 ,111 \' 1 " .'I ). lh l\: ,I I " lIklm-ltt h \ .llh, ll .ll h ll l" SI.·l· l hl\l Itl) •• IIIt\· \ \ t . III 
\.'Ikel. ddll l': !'> - ·.l i ~ l l'\.· lII l· 1I 1 111 \\ III III!;" II I li l.-!lId l- ". 111 .lI h ll .. 1I d .III "'I.' 11t .1 \"1111,1'-' 
,l r a ll ,uh ill.ll i. 11\ ag,I":":1II1·UI . !'Ilg lI, J h} Iltl! p.IIII \· .... " I ':1 11 11. 11 111\1 ,11 .111 \.·" h,III )!,· 
II f k it ..:: !:> ur l c!q! I.lln ~" . N ~,\ ;'1.·,&1 .111,1 '" iii II .1 '\. )II \ CII I .. II 1. 11 111111 \" II \\.1\ 
(.lIIl ill u ll gr,HlLlli th,l l Ihl' 1'11I\' i!\ioll'" "I III .. : ,, 111 111 .ld Id .• IIIlJ! III .l lhlll .III "" 
t:I IIl !<. l il llkJ a il "il ihitlil i li li l a !!ll·~ 1I1 \.· II I " ,11111 Ih.lt , h) \11 111 1.' ,It .... 7(1 11/1), '\ 7 
app licd to th;11 ,Ig icei lle ili. 

II Chl: (I) 1 ~~ \\V I ~ "~ IH ! !l! I " ill !!I 7(! Hhj .,1 Ihc IW I l! Clh IIC,\ .~1I) ..:bLlII I"r J'dlcl 
01 ;\ k int..! p l il p..:r fur d d c lI llill:l tl OIl in :1 ~" " lIl It l.li IC!'> nut indLilk C'I.!I~ i:-. ... uc 
wh idt \\\' !l IJ uf Illig hl ill l~ 1111 J CC I!\hl ll II I Ilt l.! 1. 11 111 \1.' 1, 1 Ihc \I..:II.·I/ IIIII.IIIIIn II! 

~ lIdt :I \:bi nl. 
( ii ) I hc pl.l l1I lI l l ·~ d;IUlb Iil l Idld III I h I' p"ll'l·.:d l ll~ \\\.·11.' \1.1 111 1-. ':~ Ip .l hk III 

::'cl t k'l1ll.! lI l b y .lI" tl iU-.ll ill ll PUI:-. U, tl tI h i Ih~ ;lIhlll ,ll h lll •• (;1\.·..: 111\·111 b .... l \h·dl ihl.' 

pa rt ies . 
(iii) ' 1 h l! pbllll if l \ a HIl!It t..! et..! !l 1:t h 'IIlCIl I II I d .III1 I d id 11111 II h 11I .! l! II I 111 \,,1\\.· .11 1\ 

d ;11I1I lor a d~d; ll alll ll l Ih.l l I ltc d cfl.'mldll l \\;1\ 11 111 ~' lI l l l k, 1 1 1I 1I .I\l· II ,,' . lI l' Jlh'd 
alll c nde d plll .:ha~ t llJC I Il·d il i.: t/ \11 lu 1 11 :a ~ e il d a ll" 1111 ,\1 11 1..: hll. .I'-' 1 \I I ,lt ll\ III 
Ihc t..!d enJanl by Ih..: p l.Lill l ilL AC"·\ II Jl n~I } . it \\:1 ... Clil t IICI.·l'",.II} hi J ~":llk 
whc lh.: r a da ill l f'lI rc.:(i lic.lli ,1Il . ,r a dai lll 1.11 hl l!, Il.' h II I JIII ~ \\dlll,llll· l ,I P,thk 
of se ttle ll ll!n l hy a rhll r. tt illl1 . 

( iv) t\ pility iIIay appl y f,JI a !!I lay ul prUl·l' l!J lllg:. Jl llr~11.1I11 h I '\ 7( 2) .lllh .,; \ d 
!le fo rc Ih.: d o .. e fli !, I,·ad ill!." ill Ihe pflll·Cl.' dlll L! .... . 

(v) -I hl! court was o bl igct..! t o ~ til y Ihc prl)cl.'l.'Jln g!'> IHII \II.11I1 Ii' '\ 7 II I III .. \ l!1 
II wa s a pp ropri;lll.' l u i:ujlu!'>l! a t:ulllit tlu ll III' 11t ~ !'> ldy lk .... lgllCd Iii ":11'\ 111\.' Ih .11 th e 
Jek'nJ a n l Ji t..! n u l u nJuly delay II \!: arb itr:lli ,"I. - l lu \\ c,er. it \\ .1\ ulI "i ~l.' t u 

form u la iC it cll nt..! iti o n in lerms wh ich wiluhJ re!'l ull ill Ihc ~ I a) :I U[IIIII ,ll ll'.l lI y 
le rm ina ti ng hy thl! o pe rali .11I Ot' c W III S Ihl! \ICC IIIT~ Il\·c 0 1 ", hi\.·it illi ghl hI.: " P": II [il 

J is putc . 

A ppliea liu ll 

This \vas l.Ilt appl il:a tio ll by tlt l! J .: lc nJa nt f li t" a ll IInkr !'I I:I }i ll g 

proceed ings CO IllIltCIl':CJ hy the pl ai nl iff. I hl! fal.: t s apP"':tt sulficic ll tl} 
fr o m t hl! j udgmcnt which fo llow). 

A Ai GIt!l'JUII QC a n J IJ /((I .I'11It'III , lur Ill..: p lai ll t ill . 

G' (j /\I ,ul,' m l fllJ {]( ' alld /) .. , ( ·lI ll'd' I' I·. fur I lk' d e knll :lltt. 

t 'ur. mh'. l'JlI,. 

I\ttc LeJland J, Th1!Sc! p roceed ings \Vc r\! cO lll mcnct!d b y sta tement of 
claim fileu on 28 May 1979. The prese nl a pplic,u ion is made by Ihe 
defendant pursuant to nutice of mOlion fi led on 25 Ju ne 1979 for a n 
order tha t t he proceed ings be sta yeu . T he a pplica liun is made on Ihrec 
a he rna tive b ases , na mely: -

(I) p ursua nt to s 7 of the Arbilrali on (Fore ign Awards & 
Agree ments) Act 1974 (Cth) (the 1974 ACI); 
(2) pursua nt to s 6 of Ihe Arbit ra lion ACI 1902 ( NS W); 
() ) tha t New Sout h Wales is an in a ppropr ia te and in co nve nie nt 
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60U AUSTRALIAN LAW REPOHTS ----- " I: (f'~ SWI 

\\ ' 1111 Illl ' '-'HII, ' , II :-l ' lh. ": ullhL' p .IIIIO Il lave Ih':: lId lull .1 11 Il l ' III oilihe 
IU ~ 1 ul II H..~ ": ha !'!c!) alld at t he l:oll...:lu:, iun of l ilat urgu lllclIlt ',c dd":llua llt 
InIUl.;~" Il"l1 that I defer hearing ,UbUlllcnt on the second auo t hilll I",s.:s 
lIlItll ;1111..' 1 a dcci:.. ioll hau been give n UII the fii St. I'he pJailililf aCllllic:, t~' d 
ill Ih;..11 ('oursc and I acceded hl the n!4uc~ t sint:c, jf the rC4ui:,ile 
conditio", are cSlablished under s 7 uf Ihe 1974 Ad, a 'I"y is 
r.w Ilda to ry 

' l ise rl."h~\a Jll CIn: UOls tanl:CS arc briclly these: -
III 1975 Ille p~tintiff (which is im:orporuh:d and who~c h .... ·mJ uffice is in 

A II.·ara li ,!\ nCCillllc the :,uCCL'ssful tenderer for t he design and 
conslrtu': l iol1 01 [l)Ur precipitator plants for a proposed power btaliu ll at 
liunlly, Nell' Zealand for Ihe New Zealand Eleclricily Deparlmenl and 
Ihe New Ze:dand ivlinislry of Work>. Negolialions look place belwcc n 
Ihe plainliff and Ihe defendanl (which i, incorporaled and whose head 
l)ffice is ill New Zealand) wi th n.:~ p(,cl to the t:rection by th\! dcfelldant of 
these precipitator plants. It is common groumJ that the nego tiations 
res ulted ill a conlml:1 between th l! plaiil l iff and the defendant for the 
ercelion hy Ihe defe ndanl of four precipi lator plalll s a l lhe lIunlly 
Pcw,-'cr S ta ti u n !) ilc but a dispute has ariecn as to the terms uf the 
I.:On lr ;H:(. /\ ( the risk of ova-si mplificat ion . it may be )aid th~t , in 
substance . the ditfcrcllc~ bClwccn lh~ parties l ies in whdhcr the.: 
ddcndam i ~ entitled to payment over and above what may be ca lh:d the 
s lal C'd contract prict.' in res pect of what it clai ms to bt! a dditi o nal work 
arising QUI of variations in t he design of the subject precipitation plants 
which oee urrcd be lween 5 November 1975 (when Ihe defendanl by icller 
expressed il> agreemenl 10 Ihe lerms of . "Ieller of inlelll" of 27 O("lober 
1975 fro m Ihc plainriff) a nd 3 December 1976 (wlten Ihe dcfend.1lI 
expressed in writing its acceptance of a n amended "purchase urder" 
from Ihe plaimifl). 

Dllring th~ a rgumen t before me it emerged as common ground th~ t 
the accepted purchase o rder was 2. cont ractua l document in the se nse 
that it s terms constituted at least ~O IllC of the terms of the cO lltract 
~twce ll the parties. In particular . it was acccpteu by both panics t ila t , 
;IIIN alia , Ih .... lollowillg provisiuns form part of the contrat:l : 

(a) In enclosure No I wi l h Ihe acceplcd purchase order : 
"Comlirum.\ (~r CotHran 

"The Ctmll"act will be administe red in accordance with the lerms a nd 
conditions o f the SF Australia Ply Limited Purr.hase Order and t he New 
Zcaidnd E leclrici lY Departmenl's General Condil ions of Conlracl fo r Ihe 
S upply, D c livcry and Ereclion, pages I to 38 inclusive, Specia l 
Condil ions of Conl racl pages A I 10 A5 inclusive and B I 10 B 139 
iuclu.ive and General Specificalion Requireme nls - Miscellaneous, 
pages ClIo CBS inclusive, a ll of which sha ll be deemed to form part of 
Ihi, Purchase Ordef." 

(b) In enclo~ure No 2 wilb the accepled purchase o rder:­
"Arbitration 

" Where any dispule or difference arises belween Ihe Purchase r and Ihe 
Vendor and should agreemeni nol be reached by the pa rties Iben the 
JIl alle r will be referred 10 ~~~lra!~0!1 in accordance with Clause40(1) 

• 
5 

10 

15 

20 

25 

30 

35 

40 

45 

• ! 60 

25 ALB 605 FLAK r v lKINS &: OAV IES tf\'~LOU , lI llj J) 6u:) ---. . -------- - -- .. - --
.lt ld (II) , Ii th ..: NI l I > (": lh· I ." ("UUdllidll ' ,1Il ·,,"ll.l ll ~' I It ·. \\' , " ! . ... h.dl , 
h d'.'';\ ':(. ~u "lllllI l.." dill i ll ~ A, hllt.lli , llI . -- - . • 

·""" '\, h..: n applyi ng a lhw .... - IH.: lll i,JU L·d lla ll ~ ': 40 tu ttliS l' lif·.: hd'.l." lll lk i 
Ihl.!' \\ IHJ "F llgi IlCl" I " a~ :-.. l.Ih.: d thc rl·1II shaH JrIl'::lIl Pu n: h:hL'r .lIId III.: 

word "Cu ntractor" sh.i1IIHt:an VI..'IIJOr. '· 
(c) III the New Z..:.i1aIlJ EIl:l."tri(;ity Lkp . ..trltll..: nL GI.:II CI~ai ConJili l)1h 0\ 

Contract f,.r Supply. Ddi vl: IY :ltIJ En: t.: liun 1"]('. 
··.10. (i) J\.....!9. y'~~l'~ litlll , ui :.. ptlh.: or J iff":h·ih':C ari!'li ng Ih.:I,I,. Cdl th l." 

Pmchasc r ilJlJ the COIIH.lC(ur hlllching th ..: cull:l>lnh; 1I0n IIlcilTl ing o r 
effec t of the CUlltr;,lI.:t or the rights or liahilities of (hc pallies h!.! I\:i n v I" 
a ny lIIatter aris ing uut 0 1 salll\! ur ~\.HHh:~ t c, .. u ha:.. with shall unl-.=~s 
othawi!)c sp-.=cilically agn.:-.=J ill wrilillg bdWC~ 1I lh-.= Pur,: h ;ls~ · a mi llu; 
Contmclur be rdal-.=u to arbi l r.llo rs ill New Zeal.mJ, une to be 
appointed by c:lch of thl! parties h ": CL! l O ~ind in t hc c\·cnl of the 
arbi lralOfs diflt.!ring lo an umpire ~,pp {)it1tt:J by ;J g rc~ IIl "" 1I1 ~ct\\ctn Ih ~ 
p:lrtics haclO and fai ling agn:t: lIl l' nt wit hin six w .... d.,s 10 ;11\ Hl1Ipire 
appointed undl!r the pruvisiuns of t. h ~ New LC.1land Arhitratiu ll I\d 
1908 proviued that a ql:estiu n, (.li3putl!, 01" dirfcr~ n~c n; lating Iv i.1 

dcc is iu n, instruction, or urdl."r of t l1\; Ellginccr shall nnl he rdrll cJ to 
arhitta tiun lIlIk'ss no t icc has been givell by till: COlllf.Jt:tO :- in .H:cord,tlll\: 
with Clause ~O (Enginec r's Dccisiuns). Any such n.:fer~h C'e sll.11I he in 
writing, spccify the ll'lturl.' of thl.! di spu te.; , UI,d thc puin t a t iss ue .w.l ;, ha ll 
he decmed to b~ a rCfUl.!lIL'C III arbitra t ion within thl! m.:a ning \.If the sa id 
act or any s tatutory modifico.ltiOIl o r re-en3ctme nt thaC' IJ f \\hich for (he 
tim;! bl!i ng bl! in for~e . The award of th l! i.lrhitrillOrs o r umrir\! shall he 
final anJ binding on t he pafti~s . Upon eve ry o r any such n:fl!fcn c.:e. the 
costs of and inciul.!lItalto the rderl.!n..:e i.lnd award rCSI)l' '-.·li vcly shall he in 
the d iscretion of th..: arhitrator. who may detCfmine the i111h>Un t thL:r~o l 
or th>! ba s is upun whk h t he same shall be a scc l1<.tined . 

"(iil l'aforruan..::c o f the Cuntract ~ hall cl)ntinuL: JUl in!;; ,Jrbi t r ~ lliill1 
proct:t!dings unless the Engincer sha ll urJcr lht! suspensi o n lhercuf or o f 
any pa rt thercuf, and if any sLic h sllspc nsion :> hall hI! oflkr..:J the 
r...:asonahlc I!xpcnses llf the l'ollll;tl'h)r occ.\siom:d hy Stic h !) Us pl'l1 ;) ion 
sha ll b...: adJl.!d Il) the COll tJact Pcicl.! . Nu paYllle nts d uc or pa)abh! by thc 
Purcha!)cc sha ll be wilhhe lJ 011 a ccount of a Ih:nding 1t:l"cn:l1l·c to 

arbi tra tiulI , 
"4 1. Un l...: ss otl1..::cwi:,c agrcl!d thl! Con tract s hall in a ll rl!Slh!cts be 

cons lruc:d and ope-~lle as a New Zealand cont ract and in co nformity 
wit h New Zt:al.and law . The marginal no tes hacto s hall no l :Iffcd thc 
cons truc tion hereof." 

The 1974 ACI is expressed in ils Ion,: lille 10 be "An ACI 10 appro\'e 
Accession by Aus t mlia to a Conven tio n on the Recogni t ion and 
Enforcemenl of Fo reign Arbilm l Awards, 10 give erfecl 10 Ihal 
Com'enlion, and for relaled purposcs." 

By s 4 approva l is given 10 accession by Auslralia 10 Ihe 1958 
Convenlion on the Recognilion and Enforcemenl of Foreign Arbi lral 
Awards, a copy of w hich is set o ul in the Schedule 10 Ihe Acl. 

Secl ion 7 is in Ihe following lerms:-· 
"1. ( I) Where -
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IJ It, AU::;ftiI\ IIAN I /\W Hll~UI'I~ .l.IN:, VVI • , .• , II., plll~:l.· dlll'· III ,,1.111 11 11 I., .11/1111 .. 1 .... , IIllth • .I II .11/111111'''11 
, IJ . llIl' ill i:>l ! : 11\~ 11 1..:'1. wliuil l' j Ily \ i llt h,: 11'1 1i..: l "'llIl ':>I 1; '1111:>1 1111/,\' 
" I'; p oI' l ' lIl \II lIllIl'n\i ~r, h\ 111\' 1.1\\ 01 a ( 'IIII\\' lIlhlll \.' I/ UIIII). 

Ih, Iii ... · ,"m'l 'dllll' ill lL'iallllll III .1I(illloIlhl l l IlIukl all :l lhtllilllllll 

;" ' 1. ,' I til. III i ~ gO\ ":11l": t.I , wlll.'1 hl'! h) vi ii Hl: III IIH,: l.' ~ I" "- ~,) Il" III!> uf 111 1.' 
itl-' I,'\ IIIC IiI or t1 lhl!rwi~l.· , hy llil.· law l J I.1 l'IlIllIliy Ihlt h..:illg 1\1I ~ li.l l ia 
III iI (ull'...:ntilln CUUIIII) . ;Hlll ;, p ;,rty I,) Ihe agll..',,·III":1I1 IS AII ~ II;di . 1 
'ot ., ', ' : Ilt- III a pl' , ~. 1I1I wli" \\;1 ' 0, .lIfhl.· tiuII ' \\l! l ' IIIt.I · al" I'\: lI u III \\ . 1'. 

111 , .. 1, lI " 'fllI II.'" -.1 1'ldlll,IIt1> 1\", III l: I11 iii I\ 1I\ 'l i.!I;I , 

Il. J ,J 1', 111 ) h , i lll '1lhit lillll .11 ;1 .... 1l:l: IIIl..'1I1 i::. 1111, ('II \'l'Il1l1ll..' llt 0 1 it 

(UII \ l' IIIIUII CUIIIIII)' ur 01 pilll of ;1 ('UIlh"IIIIUIi (: \tIItHI ) v i till: 

(" ",,' 111 I11el\l of a Il·rri ll.lIY of a COIP .. ..:lllil ll1 l..'11 II 11 1 I)'. h..: ill~ ;:t 

I ~ I .lI u l Y lu \\ hil..'h Ihe l 'OIlWIIIIUIi Lx tclIlb; til 
IJJ .I pany to all arbitration :lgrl·l: IIll..'1l1 is a ' ll.T~\Hl w ll u \V;l~ , <II Ihe 
II/Il l' wht:n Ihl.' agll.'l..'IIIl:1I1 \\';1.\ III;u.k . ~")Jlli..:ill.' d III II ldlll;lIily 
1l..' !-OJ( k lll in it cyulilry Ihal j~ it COII\'cll tiull l..'IHIlt II Y'·. 

Ihi ~ ~cctidn ;:Ipp lies 10 the agreemcilt. 
"(2) SUb lCCI 10 this Act, whclc 

(a) piOcenlings in stituted by it party tu :til arbitrat ion aglecilielit l u 

\\ Illdl t lli oS section applit::. a g;till~t aIlOlh • .: r "arly 10 Ihe agn.:l.' lIu:n t 
arl 11~ l lding in;'1 COUrl ; and 

(h ) t he p l oceeding~ involve tllt~ dl.'lcflnintltitl ll uf i.I tHalh:r Il lil1 , in 
plIr!l ll:l ll CC uf the agreement, i ~ capable of se Ukmcnt by arbitration, 
011 th,,' application of a P;jrty to tht agreemcllt , the court sh.dl , hy 
o lda. lIpon such conditiuns (if any) as it thinks tit, ~tay the 
proccl·Jing::. or so much ()f IhL' pr,)cecdings as invulvl..'S t lte 
dCll.'llninatio n of that !na iler, as the casc may be , and re fcr tile 
panies to ilrbitration in respect of that matter. 

"(J) \Vhl.'re a court makes an order undt:r su b-sectiun (2), it may . for 
the pllrpusl..' of preserv ing the rights of the parties, make such interim or 
SlIpph:lI1c lllrary o rders as it thinks lit in relation to any pruperly 
tha I i:-, Ihc s ubject of the matter lu which Ihe fi lst-mentioneu order 
relate s 

"(4) I' lir thl purposes uf sub-:-'l..'..: tion ~ (2) ami (3), a Idl..'r..:nn.· tu a 
pany 11I..:I\1U,,:S a rcfcrL'ncc to a per~oll daillling through or ulHh:r a pally , 

"(5) A ,,'0111'1 :-, Ila ll no t make all order undcr sUh·Sl'{;li l.l 1l (2) if Ihe l:Ollri 
filld ~ Ih;1I thc arb it raliun agreemen t is nlill ilntl void, inope rati vc or 
incap:lhlc 01 being performed." 

Section] includ es the following defini tions: 
"J ( I ) In th is ACI unless the l:onlrary int ention appears ~ 'agrcelll l!nt 

in writing' has the sa me meaning as in tht! Co nvention; 

'arbitra t ion agreeme nt' mcans an agreement in writing of the kind 
referred to in sUb-a nicle I of Arlicle /I of Ihe Convenlion ; .. ... 

II is evj!l£Jll lhal Itle pu rpose or one of Ihe purposes !!f1-7..~HLg!ye 
erfeci 10 Art /I of the (:;onirerwon which is in the following terms: ­
-"I. lOach -CoMr.ii:iiriilSiale·sfla ll recognize an agreement in writing 

under which the parties undenake to su bmil to a rbitmtion all or any 
differences which have arisen or which may arise bet ween them in 
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25 AlII till:. '. "1 ' II t\IN S & ll '\VII S 11\1 ... 1., ,\1 .11,, 1 I) 1; 11 

I"' ~ " "~ I .II , I d ,: IIII ~' \' l..'t'. I' 1 .... l.lIhll l ... llIl'. \\IL· IIt ~ 1 .. \IIIII .I\' t ll LI .11 lIul , 

l - tl l h ·ClIIIIII ~ . 1 ', II "I\· ~ I 1II,IIkl \-I I',lbL II I ,\ Ukllh: 1I1 Ii ) ,11/1111 ,11 ,1111 

.. ) I II ... 1\' 1111 '.q',IU·III . 1I1 III \\l lllIl g· .1t.tlllI l. l"d,' .111 ,1,1111 1. .1 , 1.111 ' '': III 

,\ l..',IIlII.I'I.·1 ,II .til ,lrllIl l. lIllllI .1!-' 1\ ... ·II1o·ht . ... ,gl l .... . 1 h) Ilt l..' " .111 1.."' III 
I..'O!l(,lllI ,,-' , 1 ill all ,,·\,,· II .lIlg ... · \ 11 klh.' l ~ ti l kt..'l! I.IIIl ~, 

.. .\, I h .: l... ·'11I1( \11 , I l \ lllll :h' l ill !-!, :"il , II ,,', \\11 .. ' 11 ~": I (\', I ,I I .111 . 1 ~ 1 1. 1I1 III . 1 

1I1all ,' 1 III '''· ~(I ... ·'': I ,I I ",lti~· 1t 111 ..: P~lIl il'~ h,j,,· 11I .ll k · .111 .1: ' n ·,·I IlI· 1I1 \\Itllill 

I h l..' 1I1l.11I11I'" 1>1 1111 , . lIlhlo- , 1t,.lI . . 11 II" ", p'I'.1 III '11 " .. I Ih, 11.1,1\ , 

Il' I,' 1 I h ·.; 1' , 1111, ' , 1" ,1111111.1\"011 , "111.- · .. • \ I II • .! ,. I h . II III . ".1 1,""",, III , . 
111111 ,I lid \111.1 . 11 1111"'1 .111\ 1.' III 1l 1 .. . II' .d, k " I 1t;' llI g 1,, 11.1111, \0 1 " 

N~\\' Zl..'.tlallu i~ l1 ul II l \"dl,ldin~ SI,It...- n ilhlll lit .... 1111,:.111111 ::. I II 11.l..' 
( ".III\ ;';-llIi&)1\ allJ I~ 11I1I 'i Ihlt it l ' lI l1\ "I~ti\llIl..'lIl1l1tl) \\i lililllh.: IIh' : IIIIII ~ p i 

s 7, 
I I -; lhHtld 11..: ulllni IIia l 1111 (' It,tlkll l '" \\ 01 ' 11I,I,k I •• Iii, \: .I,dll\ I ii :.. , 

II i ~ l ' lIl1l1lhlll g llHllld 111: 1\\1..' \· 11 III .... \1 .1111 ,,' ''' lit ,11 Ill .: 1'I\I\I ~ II) II ' I II lli l.' 
e: ontrJ~t bdW~l..' 1I tll ":l11 rdali llg 1\) ;1 1 hlll .liilll1 :-.1..' 1,)111 .Ih:: \t: nHblillll .... all 

i.ll hilfa li oJ ll agreellll..' 1Il wilhin tlt~ IIh:.llIlllg \II s 7 .. oJ tlt ;.t . hy \ i'llIl..' til 
~ 7ll)(b), ~ 7 :tpplies 10 that agl":~ II I I.· 1I1. It i~ ckar lh.tI I II ~ ,,:olldithlll ~ l..'1 
Ollt III s 7(1)la) is 11IIfill .... ~1 illlh..: pre:.1..' 1I1 l· ih~. -I hl.' 11Iilll.lI} lllh.:~ l lil ti lUI 
dl.!cis ion i~ , therch.ll":, "h..: lhcr \\ilh i lJ lit.: nil.::t'lIiiig of '" ~t~llh ) i.b ~ 
prC!ll..'lil phll"ceJillgs " in\i.ll\'c.! (he lkl ~ llllill.lliufl vi ;t Ill ,ltl "-' I Ih .I(. II I 

ilUr~ lhlncc of Ih .... "grl..'~tn~IlI , i~ ..... Ipahk lit' "'..:ulcm .... 1I1 h) .11 b i tr; illdn" . It 1:-. 

necc :.~,II·y nest to l!x:tlllin .... l it\! Il,Hun: a lHi "' l..UPI..' uf lit .... r rc~:.· 1lt 
prOl."\!cJill g!>, Tit\! stak lll l..' 111 o r d .lilll ill ib " Irlll :1'0 Ollglll .t1I ) li ll.'d ,dkg.:J 
ill substance : 

( I ) til..: ill l:Orpll ralioll alill 
dd·cm.lant; 

rel..: \.1I11 Sl.llu, ,II th l..' plalllllil .!II,I Ihl' 

(1) facb frollt \\ Il k,lt ~n ofkr hy Ih:: piailil ill and .l l..'l'qll :IIl ":": 

there..,!' hy the: Jdi:llda lll Illighl h..: illil:fll..'J ill fl' l'lIb 01 Ih .... ,1l..' ''-'l..' jll ..:J 
amL"lIlkJ pUJ(: h ~I ~l.! urde l ; alld 
(3) tha t Ihc a l..'cl' pleU :&i llClIlkJ pur ... ·h:hc u rder c,llH:lilteJ Ih ... whll l..: 
of Ih .... tent\:) lIr lhe \.'O IlII'OICI h .... I\\ ~l.'1I the pank ... . 

'I lk' uilly ~uhstallli\ c rdid soughl \\ a~ : " I )edal.ll iUII 111 :11 .. II "r .I hll llt 
Ihl: 291h day " I' Novclliha IY"lo. it wa~ ag. I.: .... J bl..'l \\I.·l: 1I lil l.' PI.IIIIIIII alill 
tht: Oeklldillli Ih.l l Ihl..' 1)..:l..:lhl;1 1II wlIldd till cl..'I'tain ,,\Ilk l or Ih l.! 
Plain(ilf 011 th..: tCf"llIs :-'l..'1 1"ll'Ih ill th l..' alll .... ill.h .. d .. h.:cCpt ;II I":l.! ...:op)' lit Ill e 
Plaintiirs P lIrdmse O rut.: r No 76KJJ7 h,,·;lIing J a lc IOlh Scptl!llllk'l 1'J 7lt. 
iniliallc.!d hy ur 011 bchal r o r e:t..: h oi Ihl! Plaintiff and Ihl' Uel"l..' lItbllt." 

During lhl.' l:OUl~C lit" lh~ h..:alillg lIf lit..: prcSl..'ll1 lIlotion U!e I!!ailili ll 
anicl-la~il thl! sta temcnt of elaim as uf righl pUrSllJll t to Pt 20 r 2(1) of 
tli.~ Suprent~ Court Rulc~ by adJilig a ple~ently immateria l qualificatiull 
to une of th l.! a llegilt ions of fact a nd by adding two furth ..!!" claims for 
re lief in Ih" folluwing tel111S:-

" Dcclamtiun thai the price payable by the Plaintiff 10 Ihe Defendanl 
for the en:c ti on of the said Electrostatic Pn:cipita tor Plants referred to in 
paragraph 3 of the Statement of Claim is the sum uf SNZ 1,808,459 
adjusled as se t fo rth in the sa id Purchase Order and to a llow for a ny 
subsequent variations referred to in paragraph 8 of I he Stateme nt of 
Claim. 
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AlJS I BA t IAI~ LI\W III t' LJH I ~ -._------------.- --- ---- .-. --- - :.;nr-,, ::;wI 

"I) . 1.11.1(11111 l lia l lI l~' :-.n. pl' II I JI, \." \\11'", h. 1,\' " I>III I. d /' } 1/., 
I h ll l,d .. hl I ii rda tum 10 I l'l' l ,,,.: \.,tioH III I Ill: !<. .Iid I kl ' IJH~".lic 
1'1 (~ 11 .11 :. 1111 1'1.11 , 1:>. Id l."l l ctl II/ III p a l Olfl. t l'li i til 1I 1 ~' :-. ('lIl' lIl (" III 1\ 1" 

( ' !.dll. 1:-. .I :>' :, \..' 1 I lln h ill liI ('" :.. lId :lIlIl"Ilth'd .1\l r l" .. II~\.: ,'oPl 411 1I 1L' 
l ' I..IIII1I1 !. I'lII ,:h~l ~l' O n ll' l Nil '/MU37." 

I hl ,h IClhl;IIH then a p plied r Uhll ~lIIt 10 " l ~II I .llill il il oltlcr tll :1I t ilt.: 
i,I1, .! lId lllc nt bl: di :,alJow~u . I he J dl' l ld a lil '\iL) IIII,I{'II.: It) Ul."IlIU II ~tratc 
·IIlY plqll(lkl: arising (rum til\.: ill lll'ndlllCll 1 IIlH ~lI lIidL" I JlI)' cOlllpl'l lsah lc 
hy :lI1I1IJ .... ' fur Co::als or by ,II I adjwl1~lIn~ lH . alll.! ::aU lar itS cUIH.:crncd its 
c1;lIm IIndt'1 the 1974 Act did not dt:sifl.: '1Il)' :hljollnllnc lll if tf,c 
aprli~· . lli()n 10f di !!.<llIowancf: W~ I\' ft.'fu!.cd , If I he 41l1h .. ' lh l m C IH \\C I C to Ill: 
di!:..dhml.:d the pl.lilltl r,. could l:t)IIII1l{, llcc iI h .... sh adiGlI I.y lil i,,!; ;1 
!.latl·njl.. .. 111 ()f claim in I Itt..' tcrnl~ 01 IIII.:' alllc lideJ :.tah .. m~llt of dailn <.Illd . 
ill '-Illy I..'vent , I do not thin k th,if the 'InJl..· IHlrnclll alfl;d s thl..' IIlI kull h: o f 
Ihe IH\·~1.' 1I 1 ,qlp lic.il lillH . T hl.' dckuJ:1II1 Jla ~ 1101 . ill Iii )' opini(,II . madl.' tllIt 
a ny l'lIlltlcnJe lll I~ illl ordn di~a ll lJwing the iI ,"t.: I1O 111""'11 . which I 
thcreforl.: refu.!-.e , 

The (1t- 1L'nda nl 's claim fo r paYl1lent UHT and abfJve Ihe !:I liltco I.:Ofl t ra<.:1 
JlI ic~ i:. t,ascd o n t hc fo ll owing COllltll liulIS: 

thc {;(,nt ract Ldwcen the parties \\'a~ co nstilllll.:u by the il CCe planrc 
hy Ih" defend" ", by leller da led 5 Nuvemba In5 (If the pl ai nl ifrs 
ICt lt:r u f intent o f 27 Octuber 1975 and com i ~IS in I hu~e uocumen ts 
and Ihe doeumc nl S referred lu ill the pl alltl ill's Ic ll er of inh:m ; 
to Ihe ex tent tha t the terms of t h~ amcndeu acccp t a nc~ copy of tile 
pla i"tiff\ pu rchase order di lli:rt:d from th t cunt ruet £l.S pre\'io llsly 
con!:ltit lllcd the pu rchase o rde r opcfij ted as :l va ria t io n of the 
con trac t bt.-: twcc n t he parties with the consequence that t ilt: 
defenda nt is entit led to be paid ex tra for the fxlra work in tfllduct'd 
into I hI.! COll lntc t umh:r anJ ljS H resu lt of such vilria l io n; 
nltern:lt ivciy t htt t : 

it [, lUll the dtt tc of the execu tion of thl.! amcndt'lI acceptallce cupy of 
the pbi rllirrs purcllasc Orch'1 Iha t dUCUIlIC li t consli lU h.:tl the I.:lllin' 
l:onfr .... .:1 be l"ct.: 11 the partil.'~. it i!:l not ill ,lccurJ,lnce Wil h lhc partil:S' 
I rill..' Ili h': l1liuns a t t ht: t iOlt: 01 its cxecution and ~hlJlI l J bc rcctificJ ; 
ullelll:.tli\'c1y thi-tl : 

if it L;lnnot be shown Ilmt the amended acccJl tilncc copy of the 
plailJlJtr~ purchase order is not in accordance wit h Ihe par ties' true 
inte1ltiun !>. a t the t ime o f its execut ion, the plai nt iff was ulH,h:: r il d UlY 
to the defend:tn l to dmw its a ttcnti on to Ihe Illa tcritt l challgn ill the 
scope of work Iha t wo uld arise uu t of the purchase oroer a nd f~ ilcd 
(0 di!:.l.:ha rge Iha t duty. 

The plainliff Contends tha t the word "mailer" in s 7(2)( h) denotes th e 
ult imate subjccl mailer a t issue between the parties wh ich is sa id to be 
how much is the defendant entitled to be paid for the work it ha s done, 
and fur ther co ntend s that there could be no "settlement" within the 
meaning of t he section without a complete resolution of that issue 
whic h, it is said , is not possible under the a rbitration agreement because 
of the cla ims foreshadowed by the defendant as alterna tives to its 
primary co nten lions, for rectification of the accepted purchase order a nd 
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25 ALI I 1.I1J:I t I 1\" 1 \ t .... lhL ... l~ t) /W!t ~ \ :-1. I dldl hl .IJ h l.1 • .. , . 

1. 11 hl ~. h,h .. I .111 .d 1,<;1. ,I .ltll) h\ II ,,: 1'1.111 11 111 I" , 11. 1\\ .llI c ld,, 11I Id 
1l1.1t":li.t1 dl.l ll l' '''' III l it.: , ... 1' .... "f lk' \\ .q\" 11t .1I \\ollid 0111 , 1.: 11111 \ 11 IIlc 

IH lh.: h . I :"~ Il(d~· I . SIIt • .'h .I .• illl' I1I1 h ' ..Illh'.1I1t111 III hll 111 1..', ,,: 11 II I J il l' II 1:-0 

~ .. id . . IIC /1\11 \'.I I'.lhk .It' h, illg J l.' l..:i' lI l1h 'd hy oIlhlll.1I11111 IIl1d ~· 1 III.: 
arlHll.ll1011 : l g l~~ IItCIII. 

It is turtll ...... ~\lIlkIlJl.:d h ll till..' plailltl!! 11t .11. ill !:I II 1.11 .b Ih..: I'I C~l..l lI 
"pp l i~atlt.llt I!:. toulIJ I.:II tllhlll S 7 nl' t hc JI.J "l.' t\ ~ t . II 1:-, p": III .IIlII\:, II i~ 
argu.:J Ih.lt it i~ lIo t 1Iliti i a lt':l th .... pk.hilllg) ha\\: dll.)I.: .1 ,hat Ollc '::111 
propaly L1ctcflnin .... wh~t h L'f thl.' p run:" . .'diugs 1 ~ 1I1 \~ithill !t 7(1l( h), 

In my opininll. t h~ \h }rJ "1II.1!le," ;11 ~ 7(1)(0) d ':1I0h:, . 111 \ 1..'1.11111 II,r 
Idi~u"( a linJ proper fOi ddl' llI linalitlll 11 1.1 culil i . It dO .... . l " 1.1 IIl d ude 
l! \ ~ ry i) :-J lIc whkh \VtlulJ 01 mighl ari !:l": fUI Jel..· i~i ull ill th.: ~\Jtlr)~ ll( Ihl.: 
d t.: lerlllina tiu ll of such ;.: clail il . 'I h\' w,e of th l..' \ \\llli "~t.' lI lo.- llI llll" 
prov iul':' SU ppOIl fur Iii .: vit..·w. "SI..·lI i1.'lIl\"II I" IS :III :tpl terll} Itl hc li ~ ... ·J ill 
rc;~l l ion to a claim for rdid it is k'~!:1 apl ill rl..'litliull to a IU U.: j'3ue. 
Fu rlht·mlllll.:, it is signili..:alll tha t ~r Ih .... p H~Sl: 1 ihl.·d C\llItillltHh :Irl.: 
flil fi ll~J a slay is manda tory. nOI\\' ith ~ t ilwJing thil l tll\' g\l\'u 'lli ng lot w 01 
the arhi l~ration agle .... ml:1l1 is that uJ' a c~~~~lltry 1101 it pitH)' hI Ih..: 
C~II \'l!ntioll, anJ ull(it.: r t ile law of that l:ulIll l ry it :, ta y 01 pruL\cJillg ... IHI 
t ill! basis u l all agrel.! ll lent to arbit ra te.: qla)' bi.! tli ~t.: ft:l!c.. I"1 1 Y (;I) II IS 
under the law 0 1 New Zea lil nd). In ~uch l.·irl'Ulllsta I1 Cl's I \\(lliid IIdl . in 
the a hSl:nl.:l: of ~ulllpc ll ing language. al{rihuk 10 1'.lI li.II I1 I..·1l1 ali illtcllllnn 
to rey uire that pruccl:d illgs b~ stayed 1I 11 lt: ::-.S Ihe cI. lilll iliad..: ill Ilh, ... .: 
proct:c d ings was carabll.! of resulutio n hy "fhll l alIUII . 
Althoug h it is legitimate to look 411 the tl.!nns 1.11 thc l'ol1\-t:ntion to 
resolve a ny am biguity of expression in th l.:' Al.:t . a nd one l illus (he: 
ex press iuns ··s ubjl..'c t m:ltlcr" and "m:lllc l" uscu ill An II suh-anides I 
and) respl.!ct ivdy of t he Cnuv..: nt ion. each of these ex p rc~::-.ion) !tCo!l1b 10 
be t haI.! used in a fairly iuo!.c way, to wll ieh Ihe way in \\ hich ··1\1,1111: ... • is 
uSl.!d in s 7(2)(b).has no nccl.!ssary rdationship. Sl.!ctil.1tl 7(~1 by lit) IIh .. illb 
rence ls tht: exact la nguagc o[ t hl.! Cunvcntion. tllll thac is nothing in till..' 
Convcn tiuJI which stlgg(::sb I h.~ l ~ 7(2) ~\)t.' ;, nul. un th..: ,i~\v tlt" Ib cI(~u 
which I h;n..: c .~prl.!~~cd. opaatl.! tt) fulfil AII :. lIalia 's ,dl!\;tlll l)hliga lh)1l 
undor Art I I. . -
. I sec no n:a:;tl 1l It) r1..'aJ into s 7 an ulI L'xprC:::-'!:IcJ qU.t1II1 I.:. lti lill ;a :, to thl.: 

time when au app ika tiull tltcr~ulIJcr can bl.! lIIa d ~ . If. bl.:forc thc 
pleadings an: closed . a p:UI)' I..'au show t h ~lt the cOlu..l it io lh Df Ih ..: ~I..·ction 
a re sa tisfied, th C: 1l th..: prt.:scribeu l.:u ll Sl.! qUCIII..'I.:' should fulhl\\' . 

The elainb for n:li;:[ in the pres""li t proceedi ngs. wlll.:ther in the 
origina l or in t hl.: '-ImcndeJ forlll, arc ill my view claims \\ hich are 
capablc of se ttleme nt by a rbi t ration pursua nt lu t hl.! arbi lration 
agreement in the p resl.!nt case, It is not necessa ry to dl.!cidl.! whl.! thcr a 
cla im for rectifica tiun o r a claim for breach uf d UlY wo uld be capable of 
setllement by a rb itration, bt:ca use the prese nt proceedings a re 
independent of any such claim. On its true const ruct ion the amended 
sta tement of cla im does nOl, in my opinion, include o r involve any claim 
for wha t might be called a pre-emptive declaration thaI the defendanl is 
not entitled to ha ve the accepted purchase o rder rectified or to make a 
claim for so me breach of duty by the plaim iff. If Ihese proceedings were 
to be dete mlined in favo ur of tth~ nl:tin liff ' Inri ,..·I i· r ..... ·" , I ·d ; 11 d . , 
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, "_' :~ ~ .. om. ~t. the ddl!ndi.1 nt w0uld not. I:"! r.w ("rin;on. he thrrc~~ 
\".' ~ t 0rrt'd fr 'm 0r.!JJnmg rcctl fic3tlC'Tl of the amen ctt"d purchase order ('IT 
rehc: hased '''n !'0me alleged hreach ('If dut y r.y the pl3intlfr. assuming it 
in he other \'l <iC entitled to ",uch relief. In t!1i~ rc~pect the case i!' 
ana lo~ous to Cralle ,. Hpgcman-Harm Co Illc [19~914 Al l ER 68 . 

These conC IU~lons are sufficient 10 require the cou rt (('I make an order 
~tayi n,!! the proceedings. 

11 would I lhink be a ppropriate 10 impose a co ndition designed 10 

::nsurc tha t l h,: defendant did not unduly de-by the arhit ratinn . It wou ld 
lx- ur.wise to ~ o nnul:ltc a condit ion In terms which wOl!ld result in the 
'ta' aUlOmal lcalh te nn in3 ti r:1! b\' the oDc ration l1f e'·ent~ . the 
(lc~urrcncc 01 whIch mIght bc open to dispU1e~ 

I there fore I"lake orders in the followin £: terms:-
------~-

II) Order pu"uan t to s 7 of the Arbitrati o n (Fo re ign Award, and 
Agreeme nts) Act 1974 Cth)-

(a) tha t t ~lese rroceed ings be stayed upon the condition that suc h 
stay may he term ina ted upon ap plication made by the plai nt iff in 
the e\'ent :hat the defendant do", not do ali things necessa ry to be 
done on its part to have the matters refe :-red to hereunder 
dete rm ined In acco rdance wit h the arbitratIOn agreement between 
the partie:: with reasonable expedition: 
(b) tha t the pa nies be referred to a rbitrat ion i, respect of the 
matters the subiect of these proceedings. 

(2) Order that Ihe plaintiff pa\' the de.endan", COSIS of thi; 
"pplication up In and incl uding the dOle of th is order. 

(:» Order tha t the further hearing of the application under notice of 
motion of ~5 June 1979 stand o'"er generally with libeny to either party 
to restore it to the list on three dJys notice. 

(4) Rese rve liberty to ap ply . 

Solicitors fo r the plaintiff: Ebbs\\'orrh & Ebbsl\·on h. 

Solicito rs fo r Ihe aefendant: Allell. Allen & Iie",s/el'. 

K IM MER SWA"-: 

0 Ll CITQR 
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