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) upq parngraphs 17, 15, 73 and 35:
bert” Borough Council ws, Ausiralasian
e, Society, (1938) AC 274 (240
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Armement Maritime 54 v, Compagnie Tunisienne de
Mavigation 5A (107N 3 All ER 71 HL), Michasl
Galndetz vs, Sernjuddin snd Co, AIR 1963 {(SC) 1044,

(il and Matural Gas Commission va, Western Company
of Maorth Amersca, AIR 1987 (5C) 674; James Miller and
Partners Lud ve, Whitworth Street Estates (Manchesier)
Lid. {19703 1 AN ER 96 Mahesh Chandra vs. Tama
Chand Modi, AIR 1958 All 374; Balkrishna vs. Seate of
Modms, AIR 1961 (SC) 1152; Porakh vs. Mahsdoo
M:.'i}'l,. AR 1938 [(SC) 781 798 Hlji Azam vs,
Smgleton Himda and Co. Lid., IV = Shiva Jeie

Bailing vs. Hindley, AIR 1559 ; Yangizes
{London) Lid ve. Barles Brmos, i, 14 DLR (50
158 By Lal Sen vs, Staic o ALK 1954 Allshabad

33 ref. .

K hoadier -dﬂ'nl Akmed, Senior
Advarmie, (A -- #hnndt:r Advocate with
fim} ingiruc Jl:-n'r."midm Chakfader, Advocate-
on-feco H:l.- Appeliant.

H.d'ﬁ, Advocate (appeared with leave of
. tmxpructed by Md .!\ﬁﬂ-b Hossain,
aJ'ewn-.R'..':nrd Far the Respondent,

ES Nabi, Attorney-General, & Rafique-ul-Hug,
Senior Advocate — Amici Cirige

Or Kamal Messain & Dr M Zakir, Sensor
Advocales = fnlerveners.

Judgment

Mustafu Kamal J : What siamed o5 o limied
question of law in this appeal by leave by the
opposile party-oppelland from the pdement and order
dated B-2-% possed by n Davision Bench of the High
Coart Dvvision moaking the Rule absolate in Cival
Revision Mo 393 al 194 concerning, whether the
Courl im Englund or the Court in Banglodesh has
Jurisdiction over an arbitration in jcrms of an
Agneement between ibe appellant and the respodnent,
fanned s wings, thanks 10 the imervention of some
other ywyers present in Coort, inbo issees of wader
dimensions, nomely, how and in whit manner the
proper law of contract in a given case i 10 be
construed, whether a foreign arbitral award s
enforcenble in Bangladesh, whether the Agreement is
opposed o public policy gﬂﬁ@%‘desh

2. Yei, the facis Pdgesdeofifl e case are
simple, but unigue in noture, The respondent British
Atrways PLC of Heathrow Alrport, London is a



venrbdwide Ajrfine company. By an ﬂj_n";nn:nl clated
18-3-1980 signed &t Dhaks the appellan Bangladesh
Air Services (Pvt) Lid, o company incorporated in
Bangladesh, was appoinied a8 General Sales Apent
(GSA) of the respondent indtially for (e Districy of
Svyihet, lmler extended o the Disiricis of
Chittagong, Chitagong Hill Trucis, Nookhali and
Comilla by a leuer of amendment signed and
exccuted between the parties, also st Dhaka, on
31-3-83. Two clauses of the Agreement dated
18-4-E0 are the all important cliuses interprestion
of which is the bone ol contention between Lhe
partics. The first one, Clause 14, runs a8 [ollows :

"Arbitrution—Any difference or dispate
concerning the e scope, meaning,
construction or effect of this Agreement, o any
matter or thing contamed thercin o rekitod
hereto, shall he referred Lo Arbitraion in
nccondance wilh, snd subpoct o, the provisions
of the Arbitration Act, 1950, The arbitral aw
sholl be final and conclusively binding
the partics.

3. The second dispoied clouse, i
reads a8 follows

cnl shall be
nce with the

“larisdiciton;—This
interpreied in all respects
Law ol Englonad.”

things ran smoolhly
it was only on Jamuary 15,

1954 that the 2 s consirained 10 pddress o
letter w the r, Banghdesh of the respondent
camplain U appellail-company was being
unju illegally imierfered with by tha

officials of the respondent cousing a loss

re than Taka 25 million w the appellant

h has given rise o a dispule within the
meaning of clause 14 of the GSA Agroement daied
1E-2-R) which, il not resolved by the said Manager,
would be referred o arbitrtion, In response,
Mannger, Bangindesh, ol ihe reapondent served a
natice af werminpuion of the G5A Agrecment on
25-1-94. The appellant informed the respondent's
Manager in Bangludesh that the s stited in the
letier dated 15-1-94 and also the unjust and illegal
motice of termination have given rise o o dispute
which would be mierred to arbitration in accordance
with clause 14 of the said Agreement, On 3-2-94
the appellant gave formal notice of arbitration

DANGLADESH AIR SERVICE {"VT) ve. BRITISH AIRWAYS PLC (Musiafs Ko J] "DLRH-'DH]

appointing Mr TH Khan, Senior Advocoie, §=0
Court of Bangladesh os the Arbitrsior, Afier
ol sevven elear days from the recerpt of the i
the respondent, the appellant not having
anything (o Lhe contrary, requested the A
enler on the reference. The Arbitrator by g o,
duted 15-2-84 nsked both the partics i@ sabmjp et
respective statement of focts., On 17-2.094 o8
oppelbunt received o letwer du@n!-ﬂﬁ TP, tha
Monager, Bongladesh of POnGEnl, Dpegher
with photocopy of a ted 9-2-04 from
Head Office of the ms;ﬁnl.. a copy of which
endorsed 1o th trotor a8 well,
cancellalion Aalice of entering on
reference, \ <204 the appellant filed
‘ﬂ‘: mjunction in the 3rd Counm g
dge, Dhika praving for completion o
tion procecdings which went upto (he
il Division through the process of appe
revision resulting in an expiry of the order of
iy guo passed by the rinl Coor. On 26-4-04 (he
appellant received 3 letier from ithe Arbitrase
mbumating that m wiew of the ohpection rised b
the respondent he would not arhitraie in the maiper,
The appellant immediatcly proposed by telex 1]:1
name of Mr Justice Abdul Wadud Chowdhury gs the
Arbitruinr and requested the respondent (o concur
with the propasal. On 30-4-94 the oppellant received
o letter from the respondent stating that they did net®
agree io the appellant’s proposal pnd suggesied ih
appainiment of an Arbitrdor from 2 thied
prefenibly hased in Singapore, but the appellant &d
pol sgree to this proposal and om 2-5-94 (he
appellont filed an application in the 3rd Coorl of
Subordingie Judpe, Dhaka, Arhiration Misc. Cise
Mo 168 of 1994, laier re-nembered as Arbitration
Misc Caxe Mo27 of 1994, under section 8(2) of the
Arbitration Act, 1940, corresponding 1o section 10
{d) of the Arbiteation Act, 1950 (Enagland). for
appaintment of an arbitrator singe the ppriies coild
nol agree [0 o common appoiniment. The
respendent Tiled o writien nbjection comtendnyg that
singe clouse 14 of the Agreement provided hal
arbitratbon shill be in accordance with and suhsect 1
the provisions of the Arbitration Act, 1950 and

gince, further, clause 2 ' i the Agreement
shull inmmum?ﬁﬁﬁfuﬁuﬁmﬂmﬂ
the Law of England, 1IRAGGw& f dshgindesh have
mo jurisdiction to appeint an Arbitrator. Upod
hearing the panies the trial Court by judment and

%



dor dapodd 27-11-%4 held that the jurisdiction of the

1: -al Court was nol pusied and sppointed Mr.

Ruhu! Islam as the Arbitralor. The

S dent preferred Civil Revision No 1934 of

& challcnging the legality of the onder dated

$11-94, The kearned Judges of the High Couri

yigion by the impugned judgment and order made

ahsoluie holding, deter afia, that the Counts

nanglndesh have no jurisdiction over the

ation in view of the stipulitions contained in
eg 1d and 23 ol the AgneemenL

] ‘£, Leave was granied 10 consider the
. ‘s submissions, [irst, that the High Coun
ision failed 1o consider the true import of
£ 1 o sectipn 28 of the Contract Act hy
gmoncously that the said exception validated
 epaferment of exclusive jurisdiction by the porics
 pa English Couns pusting the jurisdiciton of local
- Ce gris. Secondly, section 8(2) of the Arhitration
Aoy 1940 of Bangladesh ond section 104d) af the
JArbitration Act, 1950 of England about the
, of an Arhitrator beimg in pari materd
: in view of the principle of low cnunciated u@
- oase of MA Chowdkary re. Mitsei 05K Lin ;
e 'd_m (5C) 1M, the ngh Cogr I T}

2 wro y held that ml:_,.- the Englis Qu?( LETS|
Junsdiciion over the arbitration ar intment
Arbitrator, Thisdly, the Lo

and the relevant
ol ithese counlncs
I4 and 23 ol the
inierpreied |,'|.1|1I'r_1'ring
the Courts in England.
L cmted TH-4-80) hnving becin
b and other [notors relevant o

mely, ovailability of evidence,
FRIcICE of parties ond expense being alsn
B Tor bolding arbitration in Bangladesh, the
o Division has erred in deciding
e e smally, the High Coart Division did not
S0y Consider the submission tho o forcign

o i i not enforeeable in Banglndesh
:.:...,. his submissions Khandker
R vsbeddin Ahmed, learmed Counsel for the

: submits thal there are (wo paris in
= 4, mamely, (i) an agreement between the
o "ﬂ:ﬂ:';:: and (i} such arbitration shall
- wowemed by the Arbitration Act, 1950, i.e., by

: Law of Arbitriution s England. He submits that

€9 DLRIAD)I997) BANGLADESH AIR SERVICE (FVT) ws, BRITISH AIRWAYS PLEC /Mfasegfa Kasal J)

149

g0 far us the Tirst part of the sod claose is
concerned, it is covered by exception | o section 28
ol the Controct Act. Bui the second par i nod so
covered, intsmuch as it hos the elfect of "phaolutely
restriciing” enforcement of o pany’s right under a
controct "by usul legal proceeding in the ordimiry
tribumal™ and, acoordmgly, woid o that extent

. To eonderstand the iroe import of Mr
Ahmed's submission i will be ble 1o guote
both section 28 and cxcepu cio of the
Contract Act which are a3 fo

"8, Every 3 which any party
thereto is muﬁ:%tﬂy from enforcing
his right under I o any contract, by
dings in the ordinory
hich limis the tme within

CaIRNL,
A.::tpn’mr f=This section shall not
Epu:l'

der ilkegal a contract by wihich two or mong

wons agree thal any dispule which may orise
between them in respect of any subject or class
iof subjects sholl be nefered 1o arbitrntion, and
that only the amounl awarded im such
arbitration shall be recoverable in respect of that
dispie so refemed,”

T. Mr Ahmed continues 1w submit that the
appellant is complying with the requirement of
cliuse 12 by agreeing o resolve the dispute through
arhatrtion but o= the respandent doey cimncar
with the appointment of an Arbitrios mode by lse
appelinng nor nominoie ids own Arbitrsbar, the need
o hive af appoaniment made by the Court prose,
bath wnder section 10{d) of ithe Arnibiation Ao,
1950 of England and wnder section 8(2) of the
Arbitration Act, 1940 of Bangladesh, Restncting the
appcilon feom seeking an appoimiment wunder section
B2y ol the Arbitration Act, 1940 ix ianmmogn] o
ougtiig the jurisdiction of local Coure which is had
o icgount of public policy. He coniinues o sybmil
that slthough, apparently, there is o distinetion
hetween ihe case under consuderation and the case of
MA  Chowdhury vr, Mitwi OSK Lines Lid, 22

DR (SC) 33, il a di ton of clause 14 of the
Agreement is made and ¢ Daég?gf‘mmm

in the light of the main Ra@eS8 @fddion 28, te
principle enuncinted in the afore-cited case will be
better appreciaied,



B. To this Mz Sigma Hoda, leamed Counsel
for the respondent appearing with leave of the
Court, submits that there &5 no scope of spliting
clause 14 of the Agreement. Clause 14 & not only 8
compogite agreement between the parties 1o resalve
disputes by resorting 10 arbitmtion, but is slso an
agreement o make the arbitration conditional upon
gnd in consonance with the provisions of
Arbitration Act, 1950 (of England), which is a
procedural low. Clanse 14 as a whole is coversd by
exception 1 1o-section 28 of the Contract AcL There
is no such thing as “first part” or “second part” in
clanse 14 and a choice of forcign law or farcign
tribunal for purposes of arbitration docs not bring
the ogreemeant within the mischicl of the main
provisions of section 28, The law allows the parics
to make o choice of low, both in repect of the
suhstantive rights and obligations of the partics and
in reapect of procedure of arbitration, bul so long o
this freedom of chosce does not nestrict sbealwiely o
contracting party (rom enforcing his rights under ih

contract by taking usual logal proceedings in(the)

ordinary tribunals, the agreement is legal,
aof classe 14 is opposed o public policy,

I: F

read with clause 23, is decisive on th Lion thal
the procedure of arbitrution will led only
by the English Court and not coar.

9. In the light we submissions of

of th
the paries if was a m@y easier, exercise 1o
resalve the issecs on leave has been granted,
but at this stage lique-ul-Hug, leamed
Counsel, who w in Court, intervened and
submitted _ihat Mhe Law of Arbitration
HLETTd endergone 3 ses-change and
necds 3 deeper probe inio the

. We asked Mr Ralique-ul-Hug 1o appear as
wF curdge 0 the matter and make his
submissions mnd Mr Rafique-ul-Hog in an clabomte
submission supported the contentions of Khandker
Mahbubuddin Ahmed from o dilferent perspective.
He submitted that the respondent by submitting to
the jurisdiction of the 3rd Court of Subordinme
Judge has already admitted the local Court's
Jjorisdiction gver the arbitration mater and waived
the jerisdiciion af English Cowrt. In clapse 14 of
the GSA Agreement no venee of arbitration has
been given. Also in clapse 23 the choice of law is
restricted 1o & mere interprettion of the Agreement
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but no governing law has been indicated i the
Apreement 5o a8 Lo give exclusive junsdiction g
English Coutts for purposes ol arbitration pgg
povernance of the Agreement. The proper law of
contract, he submits, has nol been determined §
this Agreement ol all, Then 1o clucidate what ig e
proper low of contmet, how it is 10 be determingg
and what happens when there is i
he coed Halsbwry’s Laws of
B, pora 583, page 407; Vol.
PR. 270 and 280 wm 3rd Edn,, Vol.7,
pama 137, p. 72; Vol . P 14, He has alsy
ciled some text in-this regard, namely Privaie
International m@w shire & North, 11th Edn,,
pRaST-261, et af Laws by Morriz, dth
131-136, Law af Arbilration and
by 5K Roy Chowdkury and KK
4th Edn., p.14 and p.27, Privare
gl Law by Paras Divwan ppoS06-520 and
fre’s Privare International Law, 11th Edn,,
- He also supports Mr Ahmed in his submissions
at clause 14 iz in two paris. Reference o
(English) Asrbitation Act, 1950 therein docs not

. exclude the operation of {(Bangladesh) Arbitation

Act, 1940, Further, even if clause 14 is fully begnl
and valid, that does not mean that the proper law of
contract has been determined in the Agreement. The
lnck of a reference 1o a venue for arbitration, the
localisation and termination of the agreement,
availability of evidence, payment in the cumrency of
the country, convenicnce of the partics, expanses,
ele, gro the relevant considerations in deducing by
inference the proper law of contract. The question of
public policy is a wvery important [actor in
dotermining whether clagse 14 should be given
elfect to by 8 Bangladesh Court. There is a totl lack
of reciprocity between UK and BEangladesh in respect
of enforcing the decrees of each other's Couns and
arbitral awards, Hence on the ground of lack of
reciprocity the choice of English law as the
procedure of arbitration will be opposed o public
policy, he submits. Mr Rafigue-ul-Hug has referred
to 10 decisions (o substantinte his vanous
submissions and those are as Tallows

Tioridds vs. Mosgrk Line AJB, (1968) 1 WLE
d06; Compagale LArmddangladesh 54 o
Compagnie Tumisienme 'Pagedeof 14 (1770) J
AUE B 71 (HL); James Miller and Pariners Lid v
Whitworth Streel Estates (Manchester) Lid (1370) 7
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a ER 796 (HL); 0il end Nemural Gas Commisvion 15. We nddmess mm:l!'fa:u firsi on the q_r.l-::niuu
Western Company of Nartk America, AR ulw:l:wafcﬂnmru'!'hmwmﬂnﬂ e ur
o (5C) 674; British fadis Stram Novigation Co, any siage of the proceedings, mor any leave was
4o Shammaphviles Cothew Indusiries, (1990) granied on this point. "The proper law of the
481; ABC Lamingrr FyL. Lid, rs. AP, contract®, observed Lord Wiight in Mognd Alberi
e AIR 1989 (SC) 1239; Reousogar Power Borough Coumcil vi. Ausiralasion Temperance e,
- pid. vi. General  Eleciric Lok AIR 19904 Sociely, (1938) AC 224 [240), "megns that law
lﬂ". Aby Bokr Siddigue v MV Apkis which the English Coust is w apply in ining
“ierind 30 DLE (94); VV Aghis Telessind vs. the obligations under the coniract”, annel
! -u,: Siddique, 32 DLR [AD) 107; Mickael Tumeel Group Lid. rs. Balfour Bes HELE T
r v Sergjuddin ond Co, AIR [963 (SC) AN ER 664 {682), HL., Lord Musy ines proper

law of coniract as that "wh ulates the

1 . substantive rights and dudy the panics o the
el We ghall avert o some of these decisions o0 from which wpute has arisen”. Lord
{ when decmed necesmry. Denning observed s v Monark, (1968) 1

12. Khandker Mahbubuddin Ahmed, on a W LR 406 (404), ° 2 _
cond chance available 1o him, adopted the it a comtmct pov what the proper law is to be,
: niHrRaﬁmu-nl-an adding thereto thut  that is in the absence of some public
- 'the High Court Division has not advericd 1o the  palicy 1o e . But where there is no express
reliance upon the case of Rebiades N claps & o matter of I-nﬁ;rcm:u from the

vi. Life Insurance Corporation of Indis, AIR CirC of the cass”. There is a third and fingd

3 4l il ® par r IT, 1§, ¥ iling cither of these, e, by judicial
3 I‘Hmlh;::f :::qu ;mp#; In: :fﬁm;, ﬂa ination of the system of law with which the
" powever, submits that the sccond pant of cla A\ Lnsnction has the closest and most real connection,

Is opposcd 10 public policy not because of 16. MNow, o contract may contain more than
reciprocity beiween UK ond Banglad one selection of lw in respert of various contractual
"hrln&mﬂ:pmul-qu but m be of componsnts, say, onme for mutual rights and
blic policy enshrined in sectic of the o lipations, another for arbisration and its procedure,
ract Act based oo he concept of o il law’ of the arbitration 1 it is often called.
igT niry and U5 pps position is summarised in Halsbury's Laws of
England Atk Edn., Val. 8, para 592, p. 414 under

0 & second chance to e heading “Scope of the proper law”, as follows:
written submission and 5§92 Splitting of the contract. Whilst
izions (o some of which we mosl coniracieal issucs are governed by the
proper low, the parties can agree that different
contraciizl izsues may be governed by different

‘ ; z p laws.” (See Hemipn and Co. . Tolisker
it Dy ﬁ%‘m 1&““’“:22‘} Distittery (1394) J.rjr:". 202, NL and also
Nowto asbiued that they would liks ko Compagmie d° Armement Martime 5A  vr
ress the Bt o Cowpagmie  Tunizigans de Navigoiion 34
= g ST {1970) 3 ARER 71 HLL
H Bwards in Bangladesh, becouse o Hkely
el on this subject is likely 1o affect some 17. Hence in given contract the law and
WAE cases i which they have been engaged. We  procedure of the arbitration may be different from
#8en asked Mr KS Nubi, leamed Aniomey-General, the proper law of the contract, Some cases have
10 address us on this point afier secking instruction  heen cited st the Bar showinBangladeshtizs
m the Govemment We heard them 2t some belonging 1o two different o 5o qlgntn
i &l 3 lader stage which we shall note at an  apreements providing for arbitration of their disputes
“RPNILE SLIED. in ane of the two countries according to the Rules

ing was concluded and we




of Arbitration prevalent in the country where
arbitration is o ke place. In the case of Michse!
Golodetz vi. Serqjuddis gnd Co. AIR I3G3 (5C)
1044, an Indian Firm and an American Company
entered into an agreement for supply of manganese
providing for arbitration of their disputes in Mew
York according o American Arbitration Association
Rules, In the case of O end Notwral Gas
Commiszion vrs. Weslern Company of North
America, AIR 1987 (SC) 674, the appellant ONGC
of India and the respondent American Company
entered into a drlling contract: The arbitration
proceedings to resolve disputes between the partics
were 1o be govemned by the Indian Arbitration Act,
1940. London was the agreed venue for bearing of
arhitration matter a5 per the arbitration clause.

18. In the present case clause 14 refers to

arbitration "in accordance with, and subject Lo, the,
therd, Eotitract in this case for we are not deciding the
l‘ﬁghls and obligations of the parties snder the

provisions of the Arbitration Act, 1950°, So
is already o law of arbitration embodied §
contract We have nothing to do with the

of coniraci becouse we are not determining the
rights and obligations of the pm@gﬁ the
contract. If the reference 1o Arbitradign Wet, 1950 is
held invalid by us then we

low of contract i

when a bi-nationghcoptract is silent about it or is
equivocal in fion. Thus in Compagnie d
Armement Wi ¢ 5A v Cowpopnie Tanislenne

d* |"!'l1r1:';|h NS4 (I#70) 3 AN ER TI(HL), a
contritel {or carriage of crude oil ol Tunisian poris
en mio between a French company and a
tan company provided in a printed clause that
conatract should be governed’ by the kiws of the
Mag of the county carrying the goods,” A dispuls
arose and procecded 1o arbitration which scoording 1o
the coolract was (o ke plece in Englond. The
prbitrators stated a case in the form of  question of
low whether the low applicobls was French or
Englizh law, The House of Losds Nnally decided
that French law was the proper law of contract. The
proper law of coniract was thus decided on a case
stuted by the arbitraiors. Again, in Jomer Miller ond
Perinery Lid. w5, Whkitwaorth  Sireer  Erlates
(Manchezier) Lod. (1978) T All ER B, ithe House of
Lards decided that the arbitration was subject to

DANGLADESH AIR SERVICE (PYT) w. BRITISH AIRWAYS PLC (Marafs Kama! J) ﬂﬂLl[ih]uH“

Scods law, conflirming the decision "rhsmﬁﬁ
arbitrator who issued the final award i

state a case for the decision of the English

Court. In Trorfzls vs. Momark Line A/B, (198) |
WLE 406, the arbitrators staled an interim sward i
d‘ltfmunfl.:p::il]ml'nrltzlh:lﬁuln{h
English High Courl and the Court of Appeal uphely
the decision of the High C the proper |ay
of the contract was E - In the case of
Raobindra N Maitra s, Corporation of
India, AIR 1964 (C, v which  Khandkey

Mahbubuddin Ahnid complained, the High Cogn
Division oveslagked, a soit was filed by the
assignee of g ingurcd o realise insurance claim in
Calcutt =Y,

_ and the proper law of conras

was dedidediin the suit kself.

.2?". Hence, the present appeal is sob mm
for us 1o decide what is the proper lnw of

contract and we have in clouse 14 of the Agreement
a stipulation about the law of arbiration. We shall
thercfore confine oursclves o the submissions made
on clauses 14 and 23,

20. Reading clause 14 as a whole, we find il
hard 10 sustain the submission of Khandker
Malbubuddin Ahmed that it is capable of dividing
itsell into two paris, We find clapse 14 1o b2 a
composie whole, & self-contained indivisible
covenant, having a meaning and content in 5
totality. Clause 14 is an arbitrotion clouse,
stipulating not only that the parties shall submit 2l
their disputes to arbitration, bwt also that the
arbitration shall be "in accordunce with, and subjec
o, the provisions of the Arbitration Act, 19507

21. The words "in sccordance with® and
"subject 107, ps Mz, Sigma Huda rightly submits,
are not without any significance,

12, Block’s Law Dictionary (Abridged 5t
Edn.) delines "necordmnce” a3 "agrecmient, harmoey.
concord, conlormity, "Stroud’s Judicial Dicticnsry,
4th Edn, Vaol, 3, gives § illustratiouns of the use of
the words "in accordanes with™ aone of which meas
“in sobstantial :nmggﬁe;auégh Hiswas El;
Ercyclopaedic Law Lhici Edn., quo
Makesh Chandra ve. %ﬁgﬁé odi, AIR 1950
All 374, 1o say, "The words "in accordance” mean if




21 #ET)
e o ‘as provided for”, 50 docs Mitra in
: gnd Commercial Dictionary. dth Edn. In
« and Phraoses, West Publishing Co..

ar Edn. Vol 20A, ‘in accondance with” is
s an cquivalent of ‘nol repugRant W', ‘rol i
e wilh' or ' not inconsistent with',
i In Black’s Law Dictionary, 5th Edition,
hiect 10" mcans ' liable, subordinate, sabservient,
e, obedient to, governed or affecied by,
{ that, provided, answerable for’. Biswas and
uoled) quode Balirishea rr. Siate of
AIR 1961 (SC) 1152, w say, "The words
ject 0’ have reference 0 effecuating the
of the law and the correct meaning is
fizional upon”. S50 docs Frem’s Judicial

"" , Vol. (iv), quoting another unreported
A .thsupr:ml::nm:.u:_ Words and Phrases

), Val, 40, describes “subject 10” as
- ‘conditionzl I.I'[Im" ar ‘mm"|' on’, o

gubordinate 10° or ‘inferior o',

5 A 4. Hﬂ.“l'l: l-ﬂ.p.l'd 1o thie mmgﬂ mtp-.:d
E waords 'in accordance with' and “subject W,
mo manner of doubt whatsocver that in

y made the arbitration
with and condition

'- of the provizions

E"iL

s iration  Act, 1950, whic a “liw of
' (% held in J ri. Whitworih,
(IFTH) -1 ALl ER 796 H. s correcily

fed by I'-I'LIE- { There is nothing in
of the Contract Act

mAaniks supervision of a forcign
g ils disputes. Such contract does
e main provision of scctiom 28,
e Wocal Courts still rewin the jurisdiction
. .hﬂhﬂwmmemnmmiwdhm
i liie a suit for damages agoinst the
Bt in the local court The respandent = also
for a sty of the suit, pending arbitration,
E for the local court having regard 10 all
e, etk o grmive ot a conclusion whether
o T-aLreasnns are made out (by the plaintilT) for
S 9B 10 grant a siny, (Mickael vi. Serajuddin,
eW% 1961 (SC) 1044 and also MA Chowdhary v
L. Migui 05K Lines, Led, 12 DIR (5C)
High Coun Division h:u diszusted a
r of cases on siay of suit under section 34 of

e
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the Arbitrution Act, 1940 and we noed not dwell
further on that, the issue i this appeal not being
whether or nol 1o grant an order of say,

25. While the partics are free o include in
their contract & foreign arbitral jurisdiction claise,
wt notice that no case has been made owt by the
appellant from the very beginning that such a clause
i mol hinding on them., On the condrary, they accept

the procedural law of the Arbi t, 1950, but
by a process of analogical combend
that the English Law of arby i maleria
with the Bangladesh coun Therefore the
Bangladesh Court will admin the comesponding

English procedural lawe-stmnge logic indeed. It is

truc that Banglad @ purts often follow the
Enghsh low w ieere’ is no municipal lnw on the
sulbject, o5 in gld of Marine Insarance, but in
the (Engli trathon Act, 1930, the procedural

forum for sdministretion of the
il is poor defence o say that classe 14
i setiled the wvenoe of arbitration. If the
ion "is in accordance with, and subject to, the
izions of the Arbitrtion Act, 19507, the panics
do not have o wavel for o look out for the venue
bevond the Arbitration Act, 1950 itsell,

26. As io the objection rawsed by Khondker
Mahbubuddin Ahmed that reference 1o (English)
Arbitration Act, 1950 s opposed to public policy
on the ground of conlMict with the mum provison of
section 28 isell based on the concept of sovereignly
and interest of the country and its citizens, we would
like 1oy quole Halsbury's Laws of England, 4tk Edn.,
Val. 2, Para 501, p 255, as follows :

"501. Definition and classification. An
grbitration iz the reference of g dispule or
difference between nol less than two parties for
determination, alier hearing both sides in a
judicial manner, by @ person or persons other
than a court of competent jurisdiction,”

Secuon 28 makes void 0 thar exient every
agreement by which any party thereto is restncied
absolutely fmom enforcing his rights under or in
respeci of any coniract by the wsual lepsl
procecidings in ordinory irtbunals, but Exception |
to section 28 provides Bangtadesh shall not
remder illegal 8 contrmci Pd'gpui‘.&)ﬂm&rmd 73]
arbitration, that is, for delermination by 8 person or
persons other than 3 coun of compeient jurrsdiction.
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Exception | itselfl relaxes the rigours of section 28.
The plea of sovercignty and interest of the couniry
and its citizens, il accepied, will render foreign
arbitral jurisdiction absolutely nugaiory, We venture
o say thot such a consequence will itsell be
opposed o public policy, for no country lives in an
island these days. Foreign arbivration clouse is an
integral pan of international rade and commerce
bodyy,

17. MrRalique-ul Hug's contention duat thene
i no reciprocity bevween UK and Bangladesh in the
enforcement of decrees and arbitral awards and
therefore clause 14 is opposed 1o public policy
extends the purview of public policy 1o an
unchariered territory and we shall quote Subba oo,
1 in Ghersfal Parakh ve. Makadeo Maiye, AIR [959

{5C) 781 (79%) which is a complee answer o Mr .

Hug's submission :

"The doctringe of public policy may &
:u.mmuinnd |Jm hﬂ:th: policy or the pBlicy

the Court may rel
n.uc rnundn.‘l qé&r is called the public
better words Lord Aikin

descri cthing done contrary Lo
publi b%-:y is @ harmful thing, but the
is extended not only to harmful cases

to harmlul tendencies; this docirine of
ic policy is only 2 branch of common law,

it is governed by precedents; the principles have
been crysiallised under dilferent hesds and
thoagh i ix permissible for Courts 0 expound
and apply them o dilferent sinssions, i should
oaly be invoked in clear and incontestable cases
of harm (o the public; thoogh the beads are not
closed and though theroretically it may be
permizsible o evolve o new hesd wnder
exceptionnd circumstances of a changing world,
it is advisable in the interest of sbility of
sociely nol to make any attempt 1o discover
mew heads in these doys.™

@ just like any other branch of common law,

+ 57 of the repont on which Ms. Sigma Hodo relies,

28. As for the submission that by
1o the jurisdiction of the leamed Subordinasy 1,4
the respondent has waived compliance wig,
(English) Arbitration Act, 1950, Ms. Sigmg
has rightly argued that the respondent by filing
writlen objection objecied to the
jurisdiction by o Banglndesh Cuuumd therefoge
guestion of waiver doss not arig

9. I'IEIW there -I':'l B
ddin Ahmed's reliance ypod paragraphs 37, 33,
Ellndﬂul'm: bcht in the case of i

T ltw and any such dispute shall be
ded by™ a foreign coart could lawfully oust the
isdiction of the Courts in the then Pakistan
pofi o masterly analysis of all available case-lowg
8 the period Hamoodur Rahman, CJ in sn
illuminating judgment replied 1o the guestion in the
mthmlhnw“rﬁmdupmhyhhm
are of no assistance fo the appellant. Father

supports the case of the respondent r}u.ul':mp
arbitral jurisdiction clause s permissible und-:ru-
low and we quote paragraph 57 o= follows :

"57. Having said this, however, | am of the
opinion that in order 1o preserve the sanctity of
contracts I ought also to hold, as was done in
the earlier cases in Great Britnin that sach
forcign jurisdiction clooses, cven when they
purpart (o give jurisdiction w0 4 Coart in a
forcign country, are really in the nawre of
arbitrotion clouses which come within the
exceplions 1o soction 28 of the Contract Acst
and, therefore, should be deall with in the ame
mmaner 45 other orbitration clapses. In the casé
of an arbitmtion it has © be remembered that
the jurisdiction of the Courts is not alogether
ousted, for, the Courts merely stay their hands
to allow the partics 1o resort 1o the form of
adjudication to which they have previously
agreed. By only staying the actions bofore them
the Courts still retain o umms:tm the

Junisdiction w
for any r':amn ails 5;“ ies find B
impossible 1o :ﬂﬂﬁl : form of

adjedication to which they had agreed. This wal



+ the view taken in the case of Malik Ali
_which | approve.”

" With regard [0 clopse 23 of the
-. we do not think that this clause has to
Muuy with clause 14 to reinfosce the
... cloim lor an arbitration wnder the
&y Arbitraion Act, 1950, Clause 14 can stand
1 10 bring the arbitmtion within the sud
& to be read with clause 23 only when the
h.ll of the contract will come up for
eminntion ic when the low governing the rights
' D of the parties will have to be
ﬂ’ltmdsmt:uhnmumﬂl.

LT

1.}Ie.mwdumtrndmmnminﬂn
st fiour grounds on which keave has been granied.

-’::. The appellant argued before the High
" Co :ﬂr'ui.u: that a foreign arbitrel award is not
galorceable in Bangladesh and the -High Count
Divisic following the decizion of a Division
L nch in the case of Heif Azss vs. Sinpleion Biedas
i H‘ Co. Lid, 27 DLE 583. and noticieg\
Lanation 3{!:] o scction 44A of the Code\ol)
. ﬂﬂ Procedure upheld the contentiop. uf “the
but obscrved that in case of Sucoess in
ing an award, the appellont m:g[pmh: their
edy under section 26 of th Act,
] 'lnl may pray for mh having to file
sdings in a I':I'nmimm

:I!.r_l.r.w: was Wd to consider the
pellant's mbmqsh that the High Court

"";' : Mm,- conzider the appellant’s
- '.... "
wd. Meither in his oral nor in his two writlen

@+ A linle background needs to be given

= nole the respective submissions of the
hﬂ'ltnmgt'nmmls

#%. Because there was no obligation under
; N2l customary low 1o enforce forcign
“".i' awards and because of the increasing
""":I 'Uf inlemational commerce in the carly
~eentury, the Ceneva Protocol on
ien Clauses was signed by mainly Eoropean
in 1923, Undivided India was also a State
o the Protocol. Later, most Evrapean
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Simtes ns also undivided Indin, became signabories o
the Geneva Convention of the Execution of Forzign
Arbitral Awards in 1927, To give effect o the
Protseol and for enabling the said Convention o
become operative in India, the Arbitration (Protocol
and Copvention) Act, 1937 (Act VI of 1937) was
passed in India on the 4th Maorch, 1937. Under
section 103) of the said Act, the dilferent provisions

of the snid Act except section 1 w come into
elfect from difTerent dates by ton in the
Officinl Gazetts. The said 10 sections.
Section 3 came into effect o 30211-37 vide Garelie

of India, 1937, Pv 1, PN945 and sections 2 and
4-10 on 23-1-38, u.u;ﬁm:lmpu p 25 The
Act defined i awhrd”, made it enforceable in
India us if it wefe dJocal award and laid down the
procedure arid coaditions for enforcement. The
Protocol and i Convention were made the First
and Seaoed Schedules to the Act

E xg After the partition of India, Indian and
Fqlq_r..mn Supreme Courts Iu:h nppm:b‘: views with
Jogard to the continued of the said Act in
their respective erritories. In Shive Jule Bailing vr
Hindley, AIR 1859 (8C) 1357, the Indian Supreme
Cowgrt ook the view that the pre-independence
reciprocal arrangements would be deemed o be valid
in posti-independence India. But the Pakistan
Supreme Court took the view oa 6-B-61 in
Yangizee (Loadonm) Lid. vs. Berlas Brog. [Karechi],
14 DLR (8C) 151, that in the absence of any [resh
notification by the Central Government of Pakistan
sn award of the Court of Arbitration, London i nol

a foreign award and 15 not enforceable in Pakistan.
The Central Government of Pakistan thercafier
promulgaied on 6-6-62 the Foreign Awards and
Mainienance Orders Enforcement (Amendment)
Ordinance, 1962 (Ordinance LI of 1962) removing
doubt and declaring that the notification issued by
the Central Government of India before 15-8-47
declaring any power to be a party to the Convention
or any lerritory 0 be the wemitory 1o which the
Convention applies, shall be deemed to be a
notificiton ssued by the Central Government of
Pakizian,

38. After the libernBanGRadgistesh, in the

case of Hojii Azmm w35 ofindg and Ca.
Lri.,}?ﬂLl!u.lDivhiunHmhufﬂmHigh
Court Division held on 23-4-75 that both the
Protocol and the Convention 1o which Bangladesh
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was nod 4 signatory were nod intermationally binding
upon Bangladesh and that Crdinance LI of 1962
"may bave been an expression of the will of the
Sue of Pokistan indicating its scceptance of the
szid notification (isswed by the Central Governmeent
of India) a5 one on its own behalfl, but that cannot
be regarded a5 sufTicient accepinnce on beholdl ol the
People’'s Repoblic of Banglndesh without similar
legistative enactment by the appropriate law-making
authorily of the Suue of Bangladesh "

39. Baoth Dr M Zahir and Dr Kamal Hossain
submit that in the Bangladesh Code (Vol. XI),
published in 1988, Act V1 of 1937 containing the

amendment made by Ordinance No, L1H of 1962, .

has been published as an existing law, indicating
thereby that the Government of Bangladesh takes

the wiew that Bangladesh continues i be bound by

the Protocod and the Convention.

40, In the meanlime, some
developments have taken place in the I
intermational recognition and enforoement
grhitral awards. On the 10th June
Convention on the Recognition and EalorcEment of
Foreign Arbitrsl Awards held in New=York was
adopted by the United Natio @F ce on the

. Indin was a

oth

stioriN 0 thereof, as clouse (2) of Aricle
% York Convention provided that the

inguicnt they become bound, by this Convention.
England hos passed 3 new Arbitration Law,
Arbitrafion Act, 1996, incorporating the latest
developmenis made in New York Comvention (1958)
and repealing Part 1 of the Arbstration Act, 1950,

41. Bangladesh acceded on & July, 1992 1o
the Mew Yook Convention {1938, but no domestic
legislation has been enacied as has been done by
India in 1961 and by Englond in 1996,

42. Dr M Zahir contends that Haji Azam’s
case, IT DLR 583, has not been richily decided and
that a foreign arbitral award can be enforced in

BANGLADESH AIR SERVICE (F¥VT) v DRITISH AIRWAYS PLC {Munafa Kamal /] 49DLR{AD))

Banglodesh both ender Act VI af 1937 a0 New
Yori Convention (1958). Both Dr Kamal Hogg
and Ms. Sigma Hoda refer to Laws Contig
Enforement Order, 1971, Bangladesh {ﬁ.ulhpm'.mq
Existing Bangladesh Laws) Order, 1972 (Press
Order No. 48 of 1972) and Dr Kamal
additionally refers to Article 25 of the Constiugigg

and submits that Act VI of 193 ill sin ﬂiliq'
lzw of the country. Dr. i inawﬁu"
submission submits that ugh no domenje
o provide fae

tral gwards, [ ing

Convention, Courts while

gither under the 1937 Act, or ender
the Code of Civil Procedure (when s
been obtuined abroad on the basis of
+ or through a soit based on a foreign
gment based on an arbitmation award.

43. Mr K5 Mabi, leamed Anomey-General,
submmits that Act VI af 1937 stands now al standsgill
and without a fresh notification by the Government
of Bangladesh, the Act cannel be operntive. Them
exisis no legal mechanism for enforcement of a
forcign award in Bangladesh, Faji Azam's case, 27
DLR 583, has been cormectly decided. He will,
howewer, nstruct the Government o make
immediale legizlation o provide for a legal
mechanism for enforcement of arbitral awards of
those countries which are or will be sipnolones 1o
Mew York Convention (1958,

44. Khondker Mohbuebuddin Ahmed did not
mazke any submission in reply,

45. We are not deciding in this appeal
whether Hefi Azam's cere, 27 DLR 581, has been
corectly decided of mot or whether legal mechanisms
exist for enforcement of a fareign arhitral award. We
leave it for decision in an approprinie case, if and
when Dcrasion nrises,

46. As we find that the High Couri Division
has not fallen inlo any error in inlerpreting
Exception 1 o section 28 of the Contract Act o8
any account, which iBangladedurden of the
appellant’s submissPggad Qrofmy inclined 10
interfere with the impugned judgment.

The appeal is dismissed. No costs.



srer Rahman J @ Agrecing with my
her Mustafa Kamal, J. [ want o write a lew
the real issue involved in the sppeal is
art and simple.

. The material qu:_r.uuu for conssderation in
A ._- is, whether the Court in England aor the
ﬂ' Bangladesh has jurisdiction over the
1 in wiew of the agreement betwesn the
H.l the n.rbdlnll.lm will be in sccordance
_d suhbject o, the provision af Arbitration
b 'Eﬂﬂm
n_ nhnmu:ﬂw:m:.rmumm:
= dmﬂmmsmﬁ:mm‘m;imm
Air Services (Pvi) Lid.-sppellant was appointed
Genoral Sales Agent of the respondent, British
Airways PLC for some Disricis of Bangladesh. The
| nger General Sales Agoncy agreement was
od into between the partics on 18-4-80. In the
ment clause (14) speaks of arbitration which
g &5 [ollows :

*Any difference or dispule concerning the
ype, meaning, constroction or effect of s
or any maoticr or thing

berein or related hereto, shall be AD
 Asbitration in accordance with, lnqu E}m 10,
s provisions, of the Arbitration Act, 1950

o lbe arbitral award shall. \m Yinal u.rl:l

pnclusively binding upupmﬂu.:‘h:s

. Clause (23) of the'siig/Agreement speaks
h:ilﬂ:unn which r;:uk:d_r. a5 Tollows :

"Thuﬁmmmuuhcmmmmnu
EEpecis llﬁ"ﬂ::u-rl:lmc: with ithe Law of

FCC TG
A

i

\-

\tmtlmnhh: Manager of the
:l the General Sales Apency agreement was
p.on 25-1-94. In view of the dispute
termination of the agency, the
g ‘on 3-2-94 gave a formal notice of
= mlinn:tc]'} the respondent having not
hlnpmpum] of the appellant in appointing
» the appellant on 2-5-94 filed an
h‘-fﬂn: the leamed Subordinate Judge,
S appoint an Asbitrator, The panies failed 1o
9 Bppoint an Arbitrator as the respdndent
ses=etion contending that in accordance with
14 and 23 of the suid agreement the
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Arbitration shall be in accordance with, and subject
i, the ‘provisions of the Arbitration Act, 1950
{England) and the agreement in all respects be
interpreted in accordonce with the law of England
and the court in Bangladesh has no jurisdiction 1o
appaint pn Arbitration,

53. The wrial Court held that the jurisdiction

of the local couwrt wos not oesied in inting an
Asbitraior. The leamed Judges of Coun
Division in revision held th court af
Bangladesh has po jurisdict the arbitrution
in view of the stipulations in clauses 14
ard 23 of the General Sales Agresment

54. In view ﬁl‘*g;qam:s 14 and 23 of the
Agreement r.h-: quéstion arises whether the
arbitration coeding will be conducted in
sccordanceAvth, the provisions of the Arbitration
Act, 19 mgtind) or the arbitration can proceed in
urv:nrdqhﬂé with the Arbitration Act, 1940 of

and whether exception I of section 28 of
the Canwract Act validates confemring caclusive
juftSdiction 10 arbitrate in accordance with the
English Arbitration AcL

55, Some other incidental questions have also
becn mised as W the enforceability of Forcign Award
in Bangladesh, svailability of evidence, convenicnce
of pariics and expense being also favourable for
holding arbitration in fovour of the appellant in
Bangladesh as the agency contract has been entered
into in Bangladesh,

56. The portics w the present litigation have
entered indo pn agreement volunticily and of their
own accord W select the Arbitration Act, 1950
(Englond} i refer any diflerence or dispute
conceming the scope, meaning, construction or
clfect of this agreement. It is needless © say that it
is @ commercial contract begween the parties and the
arbitration 15 & statutory mode of setilement and the
parties may agree s o the jurisdiclion (o which all
or gy dispuie arising out of the contract shall be
subject, The appellant iself was a panty to the
agreement under which the matler has got to bu

refemed 1o an Arbu:.mn:q-
me cither just or proper thal % uld bi:
allowed 1o aveid the conlP@9Sy @illingly

execuied. In Cheskire and North's Private
International Law {12tk Edition) 205 i hos been
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pbscrved that the arbitration agreement being mads
as a result of a bargain between the parties, the
intcgrity of the bargain has 1o be maintained and
this is unassailable and the pany which is sceking
o prevent the bargain 1o come inio force shall be
now csopped from denying the contract and the
bargain. It hos been held in the case of Brj Lol
Sart ve. Sigte of UP AIR 1954 Allehghed 393 as
follows :

"Mow it s well known thm where the
partcs have chosen under an agreement 1o refer
their disputes o arbitrutson, Cowerls will insist
that they should hove recoorse 1o orbibration
befiore pursuing any other remedy”.

In this regard, I may also refer 10 o possage
from Cheshire ard North's Private [nterrasional Law
(11th Edition, 4%5), while discussing aboul Lhe
intespretation of contracts the authors sy: “There,
is, speaking penerally, no resson in principle wh
the parties should not be free to select the go
law. The express choice of law made by pan
alleviates need for interpretation. In the ce af
on express choice, the question of w of
contract would arise, the pares 14 1 shoeld

be bound by the jurisdiction 1o which they
}qr-ung reason o

were pgrecd unless lhnn;: is
the contrary”, The

T"‘Iﬁlin: present case, the intention of the
i contract, the goveming law of contract
hag\bctn expressed in clear words giving their
“eapress intentions,
£8. In the case of Malik AN Akbar vi, Aefro
Goldwyn Maper Imdis Lid, reporied in PLD 1052
(Lakove) 1P, the cormect role in interpeeting such

contract, Justice SA Rahman, J. has observed as
follows ;

"The correct rule b such coses scems o be
that g clause of this characier in a contract
providing for determination of all disputes

. orising beiwaen the partics o the coniracd, by a
foreign tribunal, must be construed o8 a
submission clouse for acbitmtion purposes,”

paragraph 57 of the reponed decision of
Chowdhury v, Mitsei 05K Lines Lid. spd
22 DLR {(5C) 31X, whercin celebrajed 3
Hamoodur BEahman, CJ observed as follows -

question of exception | 1o section 28 of the Contract
Act, | feel it necessary w0 quote the section along
with Exception 1.

making those contracts void which restricts the right

the ordimary tribunzP
Exception (1) o section 28 of the Contract A%
however, enacts o saving clapse in {svour of B8

59. N will be profiable if 1 quote 3

"Having said this, however, [ am of

opininon that in order o & the
ﬂmu!mﬁatml@‘u vas dang
the earlier cases in ritain, that

forcign junﬂll.:h &, oven whep
purport to giv ictzon 0 a Court ig

foreign re really in the nature
nrbltra WW which come within
excepti section 28 of !lu Cuum

n arbitration it has o be remembered the
@zjuﬂsdu:l.lm of the Courts s not aliogether
ousted, for, the Courts mercly sty their handg
o allow (he partics 10 resort o the form of
adjuedication to which they huve previously
agroed.”
60. Since leave wos pranted primarily on the

*28. Every agreement, by which any party
thersto i restricted absolutely from enforcing

hiz rights under or in respect of any contruct, by
ihe vsual legal proceedings in the ondinary
wribunls, or which limits the tdme within which
he may thus enforce his rights, is void (o that
extenl.

Erception [—=This scction shall not render
illegal a contract by which two or mons persans
agroe that any dispuic which may anisc beiween
them in respect of any subjects or closs af
subjocts shall be refermed o arbitration, and
only the amount awarded in such arbitration
shall be recoverable in r:.qtﬂﬂilhtwl'
refizrred”, 4

61. Section 28 of the Contract Act deals, with

ofaf grocess of B¥



*.ﬁum:ﬂﬂuﬂm any dispate that may

Henee arhitration clinse is
_' -l"'.'l' mepum (1) o section 28 of the
Mr Khandker Mahbubuddin Ahmed,
d Advocale appearing for the appellant,
e that Clause 14 of the Contract contains
S s ghe first part, agreement betwesn the
2 pesalve the dispute by resort to arbitration
. ;-anhmummuu be poverned
9 | Arbitration Act, 1950, According 10
£ ,Admmm.:hnﬂmmu:n-.mhf
. lunmmiﬂnflh:t:mmhn.hm
part has the effect of absoluely
u:rnm:mr-j,nl a party's ngh: under a
hy psml legal proceedings in ordinary
1 and hence the second part is only void.

{ :.. Section 28 of the Contract Act makes
d,unn:mmlswhﬂalmlmﬂy restrici
hlmwirﬂnml'umg the rights undes
aafract in uqur tribunals. But this scction
1 n when a'party agress nol to
hi lil;l‘l: l:ll' enforcing his nghis in thé
dinary tribu; butl:nljn,gn:t.ilnn selection of
_;'-.'-"1‘ ordinary tribunals in which ordifari'y a
Lwould be ticd.

8L Tvis well sentled that none | bir-provicos
ement can confer jurisdiction iy a toun, when
sourt has none, nor can pne Jivest & coun of

iction when it ion under the
f law: After reading.bladse 14 1 do not find
“mticmpt i ousy the jurisdiction of any

it it is m«sgm:umtnaul:—mutr.u the
"-' Arbitrator. It is mersly a
':‘ > for that limited purpose and
g Iofseciion 28 of the Contract Act in fact
Rele. contract and the same is not at all

-
I C
s T mplic;

s
-

dr Khondker Mahbobuddin Alkmed could
Hhat the agreement in any manner oosted
Hu}'tmnm:dﬂ'-:nmim:tumld
ﬂ Duld be' extremely inconvenient and
nmn!‘m:uwmm the

e Inh-:lluamﬁm-:wnmi'muhunm
'--- by an arhitesior. Hence 1 do niot
2 in the argument of the learmed
E fo II::m:lLunr_
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G6. In owr leave order we also noted the
submission of the ledmed Advocate for the appellant
a5 10 the enforceability of a forcipn award as that
was also argued and touched by the leamed Judges of
the High Couwrt Divigion,

67. Swuicly speking, in this case this point is
of no primary imporance bocause no award has yet
been made and o speak frankly, none of the parucs
has even submited 1w the jurisdiction of the
Asbitrator, It is only afier the award & fipde and it
is made a rule of the coun by vir® af e judgment
and decres in ierms of the avward Then the guestion of
enforceability comes in. In theaots of this case and
the issues involved, the question of enforceability of
a loacign award is o00wery matcrial now. li is
incidental and acadeiwic-as yet and dependent on very
many consideragiong which may arise in future,

68. bf Ihs case, Mr. Rafiqul Hug, lcarned
Advocawd, Was requested by us as 3 friend of the
courtajo~assist a liule. Thereafier hearing was
conloded and the appeal was kept reserved for
fudgmenc. In the meanwhile, Dr Zahir and Dr Kamal
Hodsain volumarily sought to appear in the case
though they were not engaged by either of the
parties, They wanted 0 moke submission on the
enforceability of forcign award in Bangladesh,
probably because they had some inieresi in soms
pending or (ufure maiier,

69%. We allowed the leamed Advocates who
were not appoinied by the partics (o argee on this
point a'length. T still feel that we should pot have
allowed the leamed Advocmes 1o intervens and o
make their submissions on this point on the
question of enforcement of forcign award in this case

o5 thot = Do premature.

T0. With regard to the enforceability of a
forcign award the keamed Advocate who appeared
before us with the leave of the court pointed out the
Mew York convention on the Recognition and
Enforcement of Foreign Ashial Awards, 1958 (Cthe
Mew York Conovention), and the Arbitration
{(Protocol and Convention) Act, 1937 (“the 1937
Act™). They also laid much emphasis that
Bengladesh is a signatory 1o the New York
Convention (1938), in July, Bdhgld desia Foreign
Award is enforceable in a‘pqmm
being not very relevant for di of this case may
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be kept reserved for Tuture, if brought before the
court in an appropriate case, | can only say that
sections 12, 13 and 44(A} of the Code of Civil
Procedere do not apply in foreign award in
Bangladesh. In India, I find that the foreign awards
are enforeed by following the scparaie procedure
provided under the Foreign Award Recognition snd
Enlorcement Act, 1961, Thus, there is no difficolly
in Indig in enforcement of forcign awnrd,

71. With regard 1o the question of hardships,
I can only say that the point before os is 2 legs
ane, and it has o be decided withoat reflerence ©

extrancous considerations ke hardship, avalability appeal

of the wimesses, expense and the ke, In the facs
and cireumstances of the case the alleged hardship or
inconvenience of the appellant az argued by the
learned Advocate of the appellant was mol a

End of Volume XLIX (1997)
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:J-mim:nr comsideration o aﬂau H!.e Trn

parties have agreed 1o arbitration under 1
ol Arbitration they must be held 1o stick 15 _'
BErecment -

An claborate srgument was made o) 5
guestion of public’ policy from the Bar. Sectic
of the Contract Act, of cp-i“dnj; o

mmmmydﬁdmuuibnm En:m ¥
on this question of pablia policy but thaseiy
pnnecessary for mw point in izsee in’g

Ed.
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