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January 21, 2003

NEDAGRO B.V., PETITIONER

V.

ZAO KONVERSBANK AS DEBTOR, AND BANKERS TRUST COMPAX AND
CITIBANK, N.A., AS STAKEHOLDERS, RESPONDENTS.

The opinion of the court was delivered by: HarBlker, Jr., United States District Judge:

OPINION & ORDER

Zao Konversbank ("respondent” or "Konversbank") esito dismiss the petition to confirm
a foreign arbitration award ("petition”) filed bgfitioner Nedagro B.V. ("petitioner” or
"Nedagro"), pursuant to (i) Fed.R.Civ.P. 12(b)(4yld.2(b)(2) for lack of subject matter
jurisdiction and lack of personal jurisdiction, pestively; and (ii) the doctrine of forum non
conveniens. In the alternative, respondent see#defer a decision pursuant to Article VI of
the Convention on the Recognition and Enforcemé&aAribitral Awards ("Convention"),
implemented by 9 U.S.C. § 201 et seq. For reasetasleld more fully below, respondent'’s
motion to dismiss is denied and the proceedingljisuaned pending resolution of this matter
in Russia.

|. FACTUAL and PROCEDURAL BACKGROUND

Pursuant to a joint venture agreement betweendheep dated October 10, 2000,
("agreement”), Konversbank, a commercial Russiauk math its principal place of business
in Moscow, obtained capital and technological dbatrons from Nedagro, a Dutch
corporation. (Ovechlin Decl. § 7). Konversbank doesadvertise in the United States and
derives no revenues from goods used or consumgelaces rendered in the United States.
(Id. 1 4). Konversbank does not own, possess, Jeaseor have any interest in any real estate
in the United States; nor does Konversbank traresacbusiness or banking business in the
United States. (Id. 11 5-6). However, Konversbapgsdmaintain certain correspondent
accounts in New York with Citibank and Deutsche IBamhich accounts are used to
facilitate international banking transactions ohdléof Konversbank' s Russian customers.
(Resp.'s memorandum of law at 3). The funds inglaesounts do not belong to
Konversbank but rather are the property of its Russsustomers. (Id.). Paragraph 5.5 of the
agreement provides that any dispute relating t@greement will be governed by the law of
the Russian federation. (Id. I 12). All businesateel to the agreement between the parties
was transacted in Russia. Nedagro, although a Dnaigforation, engaged in extensive
business activities in Russia, in accordance wighagreement.



On or about November 22, 2000, Konversbank undditecancelled the agreement and
suspended all payments to Nedagro without justiboa (Petition § 10). On May 21, 2001,
Nedagro filed an arbitration claim against Konvardbwith the International Court of
Commercial Arbitration ("ICCA") at the Chamber ob@merce and Industry of the Russian
Federation. (Id.). On January 14, 2002, the ICGAIésl an award in favor of Nedagro in the
amount of approximately $1.9 million in damagessphterest. (Id. § 12). Specifically, the
Russian arbitration panel found that Konversbarilaterally breached the agreement by
ceasing payments to Nedagro for goods and serproesded, without justification.
(Kondrashin Decl. Ex. A). The panel also found tkatversbank's breach forced Nedagro
into bankruptcy in The Netherlands. (Id.). On Ma2€h 2002, following the ICCA
arbitration's panel's finding, petitioner appliedthie Moscow City Court for confirmation and
execution of the damage award. (Id. Ex. B). HowgwgarApril 29, 2002, on the very last day
of the three-month period in which to move to sétl@an ICCA award, Konversbank filed a
petition in the Moscow City Court to set aside #veard. (I1d. 1 5 (a-d)). Specifically,
Konversbank challenged Nedagro's right to fileddsitration on the following four grounds:
(1) that Nedagro assigned its right to do so tdtsraentity; (2) that Nedagro did not validly
execute the arbitration agreement; (3) that Neddgtmot validly execute its claim for
arbitration; and (4) that the parties' dispute waiside the scope of the governing arbitration
clause. (Ovechklin Decl. 1 20). Konversbank alsallenged enforcement of the award as a
violation of public policy under the Russian foreigxchange law and on the grounds that the
arbitrators were not impartial and failed to timdigclose material conflicts of interest in
violation of the Rules of the ICCA and Russian |@\d.). Although Konversbank filed its
application within the three-month time periodaited to pay the appropriate fee;
consequently, the Moscow City Court permitted Kasbank to re-file the application or
else it would be dismissed. (Id.). Rather than dgmyith this ruling, Konversbank appealed
this decision to the Supreme Court of Russia omgthand that it could not pay its court fees;
the Supreme Court upheld the Moscow City Courtlagu(ld.). These challenges to the
award as well as Nedagro's actions to enforceré¢ weentually consolidated in the Moscow
City Court on July 5, 2002. (Id.). Although a hearwas held on both July 8 and July 24,
2002, no decision was made because in each instamersbank made additional demands
for documents. (Id.). At the postponed hearing Wed held on August 2, 2002, the new
judge ordered that the case be transferred to thectv Commercial Court, otherwise
known as the "Arbitrazh" Court. Although a Dutchhkeuptcy court judge had originally
appointed a receiver, W.E. Merens, to initiatetaabion proceedings in Russia, the Dutch
receiver subsequently retained the law firm of k&rFeinstein to assist in confirming and
executing on the arbitration award in the Uniteat&t, where Konversbank was believed to
have assets.

Prior to the hearing in the Moscow City Court onglist 2, Nedagro sought a provisional
remedy of attachment of Konversbank' s assets pgride determination of the
enforceability of the ICCA award. By decision datddy 13, 2002, the court dismissed
Nedagro's application for provisional remediestnfollowing grounds: (i) the award was
not yet executable as a judgment in Russia; (ijadgeo was bankrupt and therefore could
not provide an undertaking; and (iii) Konversbakl Isufficient assets in Russia to satisfy
the award. (Ovechkin Decl. 11 17-18). Neverthelesdylay 23, 2002, Nedagro filed a
petition in this Court and obtained an ex parteeoaf attachment freezing Konversbank's
funds in two New York bank accounts, Citibank areli3che Bank. At a preliminary
conference with the Court on June 10, 2002, Kornzerk agreed to increase the attachment
amount from $1.9 million to $2.1 million in the Disuhe Bank account to cover interest due,



and the attachment on the Citibank account waasete (Pet.'s memorandum of law at 5).
No mention was made at the June 10, 2002 confetbatéhe funds did not belong to
Konversbank. (Id.). Konversbank consented to irgingpthe attached amount and consented
to the attachment remaining in place pendenteUitiimately, an agreement between the
parties with respect to a briefing schedule wagsrstied and signed by Judge Batts, sifting in
Part | of this Court, on June 28, 2002.*fn1

Konversbank's motion to dismiss became sub judic8eptember 25, 2002, oral argument
was heard on November 8, 2002, and supplementabnagitia were received on November
18 and November 22, 2002. By letter dated Dece@p2002, petitioner informed the Court
that, by decision dated November 5, 2002, the Aabit Court of the City of Moscow
concluded that "there are no grounds for settimdeathe Award of the International Court of
Commercial Arbitration at the Chamber of Commence Bodustry of the Russian Federation
of 14th January 2002," and issued a writ of execuor enforcement of the award. (Letter
dated December 2, 2002 from Marianne Yen). Konwtkliesponded on the same day by
informing the Court that it had filed a writ of aggd of this decision on November 15, 2002
to the Russian Federal Arbitration Court of the b District and that, for this reason, the
award was not yet enforceable under the Conventi@tter dated December 2, 2002 from
Raymond L. Vandenberg). However, on December 192 2he Russian Federal Arbitration
Court reversed and remanded the case to the AhiCaurt of the City of Moscow to retry a
number of issues, including: (1) whether the ICG#gsision was made within the
framework of the arbitration clause; (2) whethex IBCA violated Russian law by directing
that the award be paid to the account of a persmmwas not a party to the proceedings; and
(3) whether the ICCA had jurisdiction "for the exaation of all claims” made by the
petitioner. (Determination of the Federal ArbitoatiCourt of the Moscow District Court, at
4). On January 3, 2003, | directed the partiesibost supplemental memoranda on the
issues of subject matter and personal jurisdicppamticularly in light of the Russian Federal
Arbitration Court's reversal of the lower courtecsion, by January 10, 2003.

Il. ANALYSIS

1. Lack of Subject Matter Jurisdiction under A&l of the Convention or in the alternative,
Adjournment Pursuant to Article V. of the Conventio

Among its many stated grounds for dismissal, Koslvank moves to dismiss the petition
under Rule 12(b)(1), which provides that a complaay be dismissed for lack of subject
matter jurisdiction pursuant to this Rule "when th&rict court lacks the statutory or
constitutional power to adjudicate it." Makarovdinited States, 201 F.3d 110, 113 (2d Cir.
2000). The burden is on the party asserting jutguh to prove by a preponderance of the
evidence that jurisdiction is proper. See Robinso@verseas Military Sales Corp., 21 F.3d
502, 507 (2d Cir. 1994). Here, Konversbank contehdsthis Court lacks subject matter
jurisdiction under the Convention because the @algtward is not yet enforceable in Russia,
that is, under the law of the arbitral forum. Haustreason, Konversbank requests that this
Court not only dismiss the petition for lack of gadi matter jurisdiction, but also vacate its
order of attachment in recognition of the decisiohthe Moscow City Court dated May 13
and May 16, 2002, which dismissed Nedagro's appicdor the provisional remedy of
attachment. (Resp.'s memorandum of law at 6). Adigrely, Konversbank requests that this



Court adjourn the petition under Article VI of t®nvention until the action is fully
adjudicated, and a final decision rendered, irRhssian courts.

Under the Convention and 9 U.S.C. § 201, a contrgstate "shall recognize arbitral awards
as binding and enforce them in accordance withiutes of procedure of the territory where
the award is relied upon.” (Convention, Article.IlUnder the Convention, the district court's
role in reviewing a foreign arbitration award idgcty limited, so that "[t]he court shall
confirm the award unless it finds one of the graufod refusal or deferral of recognition or
enforcement of the award specified in the said @atien." Yusuf Ahmed Alghanim &

Sons, W.L.L. v. Toys "R" Us, Inc., 126 F.3d 15, @u. 1997), citing 9 U.S.C. § 207. Under
Article V, a district court may refuse to confirnfaeign arbitration award only upon a
showing that one or more of the following five erarated grounds exist:

(a) The parties to the agreement were, under thkcaple law, under some incapacity; or the
subject agreement is not valid under the applickivle

(b) The party opposing the award was not given @roptice or was otherwise unable to
present its case;

(c) The subject of the award falls outside the sawipthe arbitration agreement;

(d) The composition of the arbitral authority oe tarbitral procedure was not in accordance
with the agreement of the parties or in accordavittethe law of the country; or

(e) The award has not yet become binding on thigega{Convention, Article V).

Recognition and enforcement may also be refustietiCompetent authority in the country
where recognition is sought finds that "(1) [tjhidgect matter of the dispute is not capable of
settlement by arbitration under the law of thatrdoy or (2) [t]he recognition of

enforcement of the award would be contrary to thaip policy of that country.”

(Convention Article VI(1) — (2)). See also YusuR6LF.3d at 23 (stating that "the
Convention is . . . clear that when an action fdoecement is brought in a foreign state, the
state may refuse to enforce the award only on tbengls explicitly set forth in Article V of
the Convention"”).

In Yusuf, the Second Circuit recognized that "[tfrenary defect of the Geneva Convention
was that it required an award first to be recoghinethe rendering state before it could be
enforced abroad, the so-called requirement of "oekequatur.™ 126 F.3d at 22. And, as
this Court has remarked, "[t{]he Convention cleangnifests a "general pro-enforcement
bias.” Overseas Cosmos, Inc. v. NR Vessel Cog27 WL 757041, at *2 (S.D.N.Y. Dec. 8,
1997) (citing Parsons & Whittemore Overseas C&ociete Generale de L'Industrie du
Papier (RAKTA), 508 F.2d 969, 973 (2d Cir. 1974)cord American Constr. Mach. &
Equip. Corp. v. Mechanised Constr. of Pakistan,l689 F. Supp. 426, 428 (S.D.N.Y.), aff'd,
828 F.2d 117 (2d Cir. 1987), cert. denied, 484 W4 (1988)). The Yusuf court continued
that the double exequatur requirement "was an wssecy time-consuming hurdle . . . and
greatly limited [the Geneva Convention's] utilit 26 F.3d at 22.*fn2 Finally, the party
opposing confirmation — here, Konversbank — belagdiurden of proving that one of the
grounds enumerated in Article V applies. See Owesr§€smos, 1997 WL 757041, at *2.



In the alternative, respondent seeks to defer sidacon the petition pursuant to Article VI
of the Convention, which states that

[i]f an application for the setting aside or susgen of the award has been made to a
competent authority referred to in article V(1) authority before which the award is
sought to be relied upon may, if it considers dpar, adjourn the decision on the
enforcement of the award and may also, on the egipn of the party claiming enforcement
of the award, order the other party to give su@adcurity. (Convention Article VI).

The crux of the instant dispute with respect tgestthmatter jurisdiction derives from the
parties' interpretation of Article V(1)(e). Moregmisely, according to Konversbank, the
arbitral award is not yet binding — and therefoo¢ enforceable in this Court under Article
V(1)(e) of the Convention — because it has notgein reduced to judgment in Russia.
Although the Arbitrazh Court of the City of Moscaencluded that there were no grounds
for setting aside the award and issued a writ eCation for enforcement of the award on
November 5, 2002, the Federal Arbitration Courthef Moscow District reversed and
remanded the case to the Arbitrazh Court of thg @itMloscow on December 19, 2002 to
retry a number of unsettled issues, including wiiethe ICCA even had jurisdiction to
examine all of the claims asserted by the petitiaméhe first instance. Petitioner, by
contrast, contends that the award is binding ubd#dr Russian and United States law.
Specifically, petitioner cites to two sections dRassian statute, the Law of Russian
Federation on International Commercial Arbitratiboth of which interpret awards rendered
in the ICCA as final and binding. First, Annex 1this statute, entitled Statute of the
International Court of Commercial Arbitration aet@hamber of Commerce and Industry of
the Russian Federation, Clause 5, states that

[tihe award of the International Court of Commelréiebitration shall be executed by the
parties within the time-limits determined by itthfe time-limit of execution is not indicated
in the award it shall be subject to immediate ekeauAwards which have not been
executed within the time-limit shall be enforceccompliance with the law and international
agreements. (Kondrashin Decl. { 7, Ex. C at 6).*fn3

Second, petitioner adverts to Article 35 (Recognitand Execution of Arbitral Award) of
Section VIl of that same statute, which states$ tha

[a]n arbitral award, regardless of the countryaisvadopted in, shall be considered binding
and in the event of submitting a written applicatio a competent court shall be executed
with account of the provisions of this Article aAdicle 36. (Id. Ex. C at 2).

Although I am mindful of petitioner's concerns aallvas of the pro-enforcement bias of the
Convention, the most recent decision of the Fedkenaitration Court of the Moscow District
reversing the lower court's decision confirming #fweard on a variety of grounds gives me
pause. For this reason, | turn instead to respdisdaternative request that this matter be
adjourned under Title VI of the Convention.

The question of whether enforcement may be defemel@r Article VI was addressed by this
Court in a case similar to the one at bar, Spi€alzaturificio Tecnica, S.p.A. 663 F. Supp.



871 (S.D.N.Y. 1987). In that case, petitioner bidug petition under the Convention for
enforcement of an arbitral award rendered in ¥®fan Italy. The respondent, an Italian
corporation, asserted, inter alia that the petisibauld be dismissed for lack of subject matter
jurisdiction under Article V of the Convention besa the corporation had commenced a
separate action in Italy to set aside the aware.i&dn the alternative, the respondent sought
to have the court stay its decision under Articleo¥the Convention pending the
determination of the challenges posed in the hadiaurt. See id.

In light of the pendency of the Italian proceeditigg federal district court was reluctant to
consider the arbitral award "binding" under the @Gation. Consequently, rather than rule on
an unresolved issue, Judge Haight turned insteadtitde VI of the Convention, reasoning
that

[t]he positions of the parties in the case at bareatirely predictable. Spier condemns
Tecnica's Italian litigation as frivolous and indexd solely for the purpose of harassment and
delay. Tecnica says that its challenges undeattdéw to the award are meritorious and will
undoubtedly prevail. One would be astonished @l wounsel for either party in this country
said anything else.

Without plumbing the speeches of the Conventioeghgkes to their depths, it seems fair to
assume that the Convention would have failed oiexzeiment if it did not provide for a
successful challenge in the country of issuan@@®und for non-enforcement in a foreign
country. But that basis for refusal of enforcem&atild have been nullified if the

Convention did not also empower the courts of thentry where enforcement is sought to at
least consider the pendency of a challenge indhatcy of issuance. That is the office
performed by Article VI. 663 F. Supp. at 875.

Unable to determine whether the respondent's atibg position in Italy was transparently
frivolous™ id., the court decided instead to defex enforcement proceedings in federal
district court under Article VI. See also Caribbdaading and Fidelty Corp. v. Nigerian

Nat'l Petroleum Corp., 1990 WL 213030, at *8 (S.[Y.XNDec. 18, 1990) (staying
enforcement proceedings pending the outcome ofpraings in Nigeria and stating that
"Nigerian courts are better equipped than this Cmudetermine the proper application of
[Nigerian] law"). Similarly, in Fertilizer Corporain of India, the United States District Court
for the Southern District of Ohio deferred its dsan on the enforcement of a petitioner's
award under Article VI on the ground that the petier had brought a parallel proceeding to
enforce the award in India, reasoning that

in order to avoid the possibility of an inconsigtesult, this Court has determined to adjourn
its decision on enforcement of the [arbitral awandiil the Indian courts decide with finality
whether the award is correct under Indian law.. . .

When we are informed that the Indian courts haveeveed the Nitrophosphate Award and
rendered a decision, we will proceed to either goameny enforcement, based on that
decision. Fertilizer Corp. of India v. IDI Managembelnc., 517 F. Supp. 948, 962 (S.D. Ohio
1981).



However, while adjournment is appropriate in certatuations, a district court should not
automatically stay enforcement proceedings on thergl that parallel proceedings are
pending in the originating country. See Europcalidt S.p.A. v. Maiellano Tours, Inc., 156
F.3d 310, 317 (2d Cir. 1998); Sarhank Group v. @r@orp., 2002 WL 31268635 (S.D.N.Y.
Oct. 9, 2002). In Europear, the Second Circuit mred a list of factors that a district court
should weigh when deciding whether to adjourn &ipet including

(1) the general objectives of arbitration — theekpious resolution of disputes and the
avoidance of protracted and expensive litigation;

(2) the status of the foreign proceedings and stienated time for those proceedings to be
resolved;

(3) whether the award sought to be enforced wilknee greater scrutiny in the foreign
proceedings under a less deferential standardviwe

(4) the characteristics of the foreign proceedingtiding (i) whether they were brought to
enforce an award (which would tend to weigh in favia stay) or to set the award aside
(which would tend to weigh in favor of enforcemeilti) whether they were initiated before
the underlying enforcement proceeding so as te i@scerns of international comity; (iii)
whether they were initiated by the party now segkmenforce the award in federal court;
and (iv) whether they were initiated under circuanses indicating an intent to hinder or
delay resolution of the dispute;

(5) a balance of the possible hardships to eatheoparties, keeping in mind that if
enforcement is postponed under Article VI of then@mtion, the party seeking enforcement
may receive suitable security' and that, undeickv of the Convention, an award should
not be enforced if it is set aside or suspendehlaroriginating country, see also Berg, 61
F.3d at 105 (noting that insolvency of one partymiay role [sic] in determining relative
hardships); and

(6) any other circumstances that could tend td #éf balance in favor of or against
adjournment. While this is not an exhaustive lg,think it adequately represents the
various concerns that come into play when a distoart is asked to adjourn enforcement
proceedings to await the outcome of parallel forgagpceedings. 156 F.3d 310, 317-18 (2d
Cir. 1998) (citations omitted).

Echoing the concerns of both the Spier and Fegtilizorporation courts, the Europcar court
cautioned that

where a parallel proceeding is ongoing in the aagng country and there is a possibility
that the award will be set aside, a district coualy be acting improvidently by enforcing the
award prior to the completion of the foreign pratiegs. Moreover, where, as here, it is the
plaintiff who first sought to enforce his awardtire originating country, the argument for
enforcement by the plaintiff in the district coloses force because the possibility of
conflicting results and the consequent offensaternational comity can be laid at the
plaintiffs door. 156 F.3d at 317.



Here, | find that deferment of the petition is agprate in light of the pendency of the action
in Russia. With respect to the fourth, and perhmpst important Europcar factor, it was
petitioner who first sought to enforce its awardhe originating country — Russia — on
March 29, 2002, thus raising "concerns of inteoral comity” vis-a-vis its petition to
confirm the ICCA award in this Court. Indeed, tfi@dlity" of the ICCA's arbitral award is
far from established, particularly in light of tReissian Federal Arbitration Court's most
recent reversal of the lower court's findings. Agwhe court in Fertilizer Corporation of
India, | am loath to risk "the possibility of arcomsistent result,” and therefore have
determined to adjourn my decision on the enforcerokpetitioner's ICCA award.
Accordingly, this matter will be placed on my susge calendar until a final decision has
been rendered in Russia.

Finally, under Article VI of the Convention, thesttict court may "on the application of the
party claiming enforcement of the award, orderdtiesr party to give suitable security.”
(Convention Art. VI). In Caribbean Trading, this @ in adjourning the petition, directed
the respondent to post security in the amountas#t fn the petition. See 1990 WL 213030,
at *1. Here, petitioner has demanded a money judgimehe sum of $1.9 million plus
interest. Because petitioner has already attacBedrillion — $1.9 million plus interest due
— respondent has already provided "suitable sgCy@nding the resolution of this matter.

2. Lack of Personal Jurisdiction over Konversbami Eorum Non Conveniens

Konversbank also moves to dismiss the petitionyansto Rule 12(b)(2) on the ground that
this Court lacks jurisdiction over either the resgent's person or property, as well as that
New York is an inadequate forum and the action thayefore be transferred to Russia under
the doctrine of forum non conveniens. Because élpdaced this matter in suspense pending
its resolution in the Russian courts, | need natihethe question of whether this case may be
dismissed on these grounds. In Caribbean Tradmeg,eispondent moved to dismiss a
petition to confirm an arbitration award under @anvention on the grounds of lack of
subject matter and personal jurisdiction, as weihaufficiency of process, pursuant to Rule
12(b)(1), (2), and (5). See 1990 WL 213030, atifilconsidering the motion to dismiss the
petition, Judge Keenan expressed doubt with respehbe existence of both subject matter
and personal jurisdiction over the respondent utiteeForeign Sovereign Immunity Act.
Nevertheless, because the respondent in that edsedwved to set aside the award in
Nigeria, Judge Keenan stayed the proceeding umtielea/| of the Convention and declined
to resolve the jurisdictional issues on the petifiar enforcement before him. Rather, he
placed the action on his suspense calendar andedrttee respondent to post security in the
amount set forth in the arbitration award and deaedrin the petition. See 1990 WL 213030,
at *6.

That said, | am uncertain in any event whetheretlieany distinction between
"Konversbank™" and the correspondent accounts ansecpently whether quasi in rem
jurisdiction is present. Should the matter becouniw@, discovery may be appropriate, and if
so | will permit limited discovery on this issue.

I1l. CONCLUSION



For the aforementioned reasons, that arm of respuisdnotion that seeks to defer
proceedings in this Court under Article VI pendthg exhaustion of this matter in Russia is
granted. The clerk of the court is instructed tcplthis case on my suspense calendar until a
final judgment is rendered in Russia. The partresd@advise the Court of the status of the
Russian proceedings monthly beginning in March 2003

IT IS SO ORDERED.



