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CHARLES P. KOCORAS, United States District Judge

This matter comes before the court on Plaintiff hdiel E. Wilson's ("Wilson") motion to
remand this proceeding to the Circuit Court of C@alunty, Illinois. For the reasons set
forth below we deny the motion.

BACKGROUND

Wilson and Defendant Baker McKenzie entered inbatation concerning a partnership
agreement before Defendant American Arbitrationo&ggion ("AAA"). Wilson alleges that
he had reason to believe that he could not gat arid impartial hearing before the arbitrator
and thus sought to have him removed. According iisdf, the AAA did not follow their
required procedures for reviewing a challenge tardtrator. This action was then filed by
Wilson in the Circuit Court of Cook County, Illir@seeking interlocutory review of the
arbitrator challenge. The case was removed to &deurt and thereafter Baker McKenzie
was allowed to intervene as a defendant. AAA faedotion to dismiss and we have granted
a motion to stay further briefing and dispositidritee motion to dismiss pending resolution
of this motion to remand.



LEGAL STANDARD

A defendant may remove to federal court a casd filestate court if there is federal subject
matter jurisdiction. 28 U.S.C. § 1441(a). A federalirt will have subject matter jurisdiction
if there is "diversity of citizenship" under 28 UCS § 1332(a) or if there is a "federal
guestion”, meaning that the action "aris[es] untlerConstitution, laws, or treaties of the
United States."28 U.S.C. § 1331. If at any timerafémoval to federal court and before final
judgment it becomes apparent that the districttdagks subject matter jurisdiction, the
district court must remand the case to the statet éd@mm which it was removed. 28 U.S.C. §
1447(c); Powell v. Zoning Bd. of Appeals, 1994 WR0Y66, *1 (N.D. Ill. 1994).

DISCUSSION

Although Wilson argues that there is not completerdity between Plaintiffs and
Defendants under 28 U.S.C. § 1332(a), he has owidad the court with sufficient facts to
make that determination. Defendants have chosetoramtdress the diversity issue and have
instead focused on the "federal question” subjextenjurisdictional prong.

[. International Convention and FAA

Title 9 of the United States Code, entitled "Ar&iton”, consists of three chapters: 1) General
provisions, 2) Convention on the Recognition anébExement of Foreign Arbitral Awards,
and 3) Inter-American Convention on Internationah@nerical Arbitration. Defendants

argue that the court has "federal question” juctsoln under Chapter 2 which implements the
Convention on the Recognition and Enforcement oéfgo Arbitral Awards ("Convention™),
330 U.N. Treaty Ser. 38. 3 U.S.T. 2517, T.l.A.S. §897.

We note that the although Chapter 2 is part oFderal Arbitration Act ("FAA"), 9 U.S.C.

8§ 1 et seq., some federal courts have used the'Erderal Arbiration Act" to encompass
only Chapter 1 of Title 9. See e.g. Internatiomsiurance Co. v. Caja Nacional De Ahorro Y
Seguro,293 F.3d 392, 395-96 (7th Cir. 2002) (stettivat although the FAA could not be a
basis for subject matter jurisdiction, the Panamavention codified at 9 U.S.C. 8§ 301 et
seq. which incorporated9 U.S.C. § 203, providedrigglictional basis); Daihatsu Motor Co.,
Ltd. v. Terrain Vehicles, Inc., 13 F.3d 196, 19&(Tir. 1993) (stating that the Convention
was incorporated into "Chapter 2 of Title 9" andtttfChapter 1 is the Federal Arbitration
Act," citing it as 88 1-16); Beiser v. Weyler, at, 284 F.3d 665, 666 (5th Cir. 2002)
(discussing Convention separately and delineatAy &s 88 1-16); But see Jain v. Mere, 51
F.3d 686, 688-89 (7th Cir. 1995) (referring to Centton implementing legislation as
"Chapter 2" of the FAA); Republic of Nicaragua Ya&dard Fruit Co. v. Standard Fruit Co.,
937 F.2d 469,478, n. 13 (9th Cir. 1991) (Statireg tbonvention was enacted as part of the
FAA); Abbott Laboratories v. Baxter Internationkd¢., 2002 WL 467147, *6 (N.D. Il

2002) (referring to Chapter 2 as part of FAA). Boe purposes of this opinion, in accordance
with the most recent Seventh Circuit case, "FAAIll iv¢ used to refer only to Chapter 1 of
Title 9.



The FAA "does not provide an independent basi$dderal question jurisdiction.” Moses H.
Cone Mem'l Hosp. v. Mercury Const. Corp.,460 U285, n. 32 (1983); International
Insurance Co., 293 F.3d at 395-96 (stating thabaljh the FAA could not be a basis for
subject matter jurisdiction, the Panama Conventmified at 9 U.S.C. § 301 et seq. which
incorporated 9 U.S.C. § 205, provided a jurisdiadilcbasis). However, the Convention
implementing legislation in Chapter 2 of Title 9edgprovide a basis for subject matter
jurisdiction.9 U.S.C. § 201-208. Section 203 prexdd

An action or proceeding falling under the Convemtshall be deemed to arise under the laws
and treaties of the United States. The districttsoof the United States (including the courts
enumerated in section 460 of title 28) shall hangimal jurisdiction over such an action or
proceeding, regardless of the amount in controversy

Section 205 provides:

Where the subject matter of an action or proceepergling in a State court relates to an
arbitration agreement or award falling under thev&mtion, the defendant or the defendants
may, at any time before the trial thereof remowehsaction or proceeding to the district court
of the United States for the district and divisembracing the place where the action or
proceeding is pending. . . .

Section 208 provides that the FAA will apply to itndtion agreements under the Convention
to the extent that there is no conflict with then@ention.

[l. Whether Arbitration Falls Under Convention

The main issue therefore becomes whether the atibitragreement between Wilson and
Baker McKenzie falls under the Convention. An agrest falls under the Convention if the
agreement arises out of a legal relationship, msroercial in nature, and is not entirely
between U.S. citizens, except that an agreemeweketU.S. citizens will fall under the
Convention if the agreement: 1) involves propeotated outside the U.S., 2) involves
performance or enforcement outside the U.S., ott®rwise has some "reasonable relation
with one or more foreign states.” 9 U.S.C. § 2QdsTase involves the arbitration of a
partnership agreement which is commercial in natbee e.g. Williams v. Katten, Muchin
Zavis, 837 F. Supp. 1430, 1437-38 (N.D. Ill. 19@8ating that the partnership agreement
"necessarily involve[d] commerce" and therefore w@smercial in nature under the FAA).
Also, Wilson who is a party to the partnership agnent is a citizen of Great Britain. Thus,
all the requirements of Section 202 are satisfietithe arbitration between Wilson and
Baker McKenzie falls under the Convention.

[ll. Whether FAA Can Be Applied to Pre-award Appeal



Wilson fails to address why the arbitration in tbése does not fall under the Convention.
His argument denying that the court has subjectenptrisdiction consists merely of a
restatement of his arguments made in his answtletmotion to dismiss. However, as will

be explained below, a motion to dismiss and a mdtiaemand are not synonymous, and the
same arguments will not apply to both.

Wilson argues that the FAA cannot be applied is taise because there is no provision in the
FAA that allows for a pre-award challenge to ariteattor on the basis of his lacking
impartiality. See e.g.9 U.S.C. § 10. In accordanitk Section 208 of Chapter 2, the FAA

will be applied to this dispute, and Wilson claithat there will be no provisions within the
FAA that will be applicable to this case. We ackitexge that whether or not the FAA
provides a remedy for a pre-award challenge torlbitrator is a potential future issue in this
case, but the question before us is limited tegliction. Wilson brought this motion to
remand under 28 U.S.C. § 1447(c), which directs ¢burt to remand if it lacks subject

matter jurisdiction which it does not.

IV. Whether Federal Court is the Proper Tribunal

Wilson also argues that the arbitration agreemeas chot fall under the Convention because
the lllinois International Commercial ArbitrationcA 710 ILCS 30/1-5 through 99-99
("IICAA"), and the partnership agreement betweandslf and Baker McKenzie envision the
Circuit Court of Cook County as being the propédnunal. For those reasons he argues that
the State court is the better choice and therefesecourt should remand the case.

The IICAA specifically provides a procedure for taging an arbitrator "if circumstances
exist that give rise to justifiable doubts as t® & her impatrtiality or independence . . ." and
if the challenge is unsuccessful there can be t@nlacutory appeal to the "lllinois circuit
court of the county in which the place of arbitatis located.” 710 ILCS 30/1-30, 10-15, 10-
20. Wilson argues that the IICAA should be applrethis case and that the ICAA would be
rendered meaningless if this federal court wemetde the arbitrator challenge. Wilson also
points out that the partnership agreement betweksoWand Baker McKenzie provides that
it is to be interpreted with reference to lllindasvy.

Whether the FAA or the IICAA should apply in thigse is a potential issue that might arise.
Section 208 of the Convention implementing legistastates that the FAA is to be applied
when not in conflict with the Convention. Howevtire issue of whether or not the FAA
conflicts with the IICAA, or the issue of which tifose statutes should be applied in this case
is not the same issue as whether or not this ¢t@msrsubject matter jurisdiction. As stated
above, Wilson brought this motion to remand und@UZS.C. § 1447(c) which does not

direct his court to remand to state court if tte@estourt would be a better choice or if state
law might end up being applied in this case. Sacti#47(c) directs this court to remand if it
lacks subject matter jurisdiction which it does.not

CONCLUSION
Based on the foregoing analysis, this court hagestimatter jurisdiction and therefore
Plaintiff's motion to remand to the Circuit Couft@ook County, lllinois is denied.



