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JOHN W. DARRAH, U.S. District Judge.

In October, 2000, an arbitration panel awardechpféi International Insurance Company, an
award of $4,702,428.12 against defendant, CajaddatDe Ahorro Y Seguro. Later that
month, plaintiff filed a petition for confirmatioof the arbitration award, and defendant
subsequently filed an answer to such petition. Befloe Court is plaintiff's motion for an
order requiring defendant to post a pre-judgmeotisy and to strike defendant's answer
and affirmative defenses.

Plaintiff is a domestic insurance company that pased reinsurance from defendant, an
alien insurance and reinsurance company headgeaiteArgentina. Pursuant to two
reinsurance contracts between the parties, plaintifated an arbitration due to defendant's
failure to pay plaintiff over $2 million in indemtyiobligations. Defendant failed to appear at
the arbitration, and the arbitration panel entexéicdal default award against defendant.

Plaintiff argues that defendant's answer to thaéipetfor confirmation of the arbitration
award should be stricken because defendant falpdgt a security prior to filing the answer
as required by lllinois Insurance Code. Defendagti@s that, as an instrumentality of a
foreign government, it is not required to post eusity pursuant to the Foreign Sovereign
Immunities Act, 28 U.S.C. § 1600 et seq. (FSIA).

Under lllinois insurance law, a foreign or aliemgumany is required to file a pre-judgment
security with the court that is sufficient to seetine payment of any final judgment that may



be rendered prior to filing any pleadings with tdoairt. 215 ILCS 5/123(5). However, the
FSIA provides foreign states immunity from filingggjudgment security. See28 U.S.C. §
1609; Stephens v. National Distillers Chemical Co8@ F.3d 1226, 1230 (2nd Cir. 1995) (
Stephens). Section 1609 of the FSIA provides that:

Subject to existing international agreements tactvitihe United States is a party at the time
of enactment of this Act the property of the Unitdtes or a foreign state shall be immune
from attachment arrest and execution except asqedvn sections 1610 and 1611 of the
chapter.

Defendant, relying on Stephens, alleges that asstrumentality of a foreign state, it is not
required to post a security under the lllinois hagwce Code because the posting of such
security is considered a pre-judgment attachmezdg. Sephens, 69 F.3d at 1229 (finding the
posting of a security bond under New York insuralage constituted a pre-judgment
attachment for purposes of the FSIA).

Section 1609 of the FSIA specifically states that provision is "subject to existing
international agreements.” In September, 1970Uthieed States acceded to The Convention
on the Recognition and Enforcement of Foreign Aaliibn Awards, commonly known as the
New York Convention, and incorporated into law by $.C. 8§ 201 et seq. See Publicis
Communication v. True North Communications Inc§ Z03d 725,728 (7th Cir. 2000). The
FSIA was enacted in October of 1976; thereforeNee York Convention was an existing
international agreement at the time the FSIA wastsd. Both the United States and
Argentina are signatories of the New York Convemtio

The purpose of the New York Convention was to ¢ffgie arbitration proceedings and their
enforcement in international contracts and to uthigy standards by which arbitration
agreements are observed and arbitration awardméseced. See Scherk v. Albert-Culver
Co., 417 U.S. 506, 520 (1974). Article VI of theN¥ork Convention allows this Court to
order a party denying enforcement of an award iee"guitable security” if an application for
the setting aside or suspension of the award hais inade. See 9 U.S.C. § 201; Skandia
America Reinsurance Corp. v. Caja Nacional De AhdtiSegero, 1997 WL 278054, No. 96
C 2301 (S.D.N.Y. May 23, 1997) ( Skandia). ImpottgrStephens, relied upon by the
defendant as discussed above, did not involvetration award; and the Stephens court
specifically stated that there was no relevantyrtdaat predated the FSIA or that would
preempt the provision of the FSIA. Stephens, 69 &t31229.

Here, plaintiff filed a petition for the confirmati of the arbitration award, and defendant
filed an answer indicating that it lacked knowlea@ge information to form a belief as to any
of the allegations made against it. Defendant fillsd 26 affirmative defenses, alleging, in
part, that coverage is barred for numerous reasotishat plaintiff's claims are barred by
several doctrines, i.e., waiver, estoppel, andaarchands. Defendant has also failed to pay
the arbitration award. Therefore, the Court firtulst tdefendant has in effect moved to
suspend or set aside the award, and Article VihefNew York Convention applies to the
present case. See Skandia, 1997 WL 278054 atifdir{y respondents in effect moved to
suspend the award based on respondent's failgpaytthe award and responsive pleadings).



Accordingly, pursuant to the New York Conventioefehdant is not immune from the
posting requirement of the lllinois Insurance L&efendant's answer and affirmative
defenses are stricken. Plaintiff is ordered to pogtquate security in an amount no less than
$4,702,428.12 before filing a new answer and afisnadtive defenses pursuant to the
lllinois Insurance Code.

Plaintiff also seeks to strike all of defendantfgmative defenses because they do not
constitute grounds to vacate the arbitration awssder the applicable statutes and/or treaties.
While the security issue addressed above is dispesin the interest of judicial economy,

the issue regarding defendant's affirmative defemsk be addressed to aid defendant in the
event security and a valid answer are filed.

Federal Rules of Civil Procedure 8(c) requiresypta set forth affirmative defenses in a
responsive pleading. Fed.R.Civ.P. 8(c). Under Ralé), "the court may order stricken from
any pleading any insufficient defense." Fed.R.Cit&{f). Generally, motions to strike
affirmative defenses are disfavored because thagnpally serve only to cause delay. See
Heller Fin., Inc. v. Midwhey Powder Co., 883 F.2Z2B&, 1294 (7th Cir. 1989) ( Heller). Such
motions are generally granted only when the afftrmeadefenses are "patently defective and
could not succeed under any circumstances.” Mob&gly Kean Nissan, Inc., 864 F. Supp.
726, 732 (N.D.IIl. 1993).

Affirmative defenses, as pleadings, are subjethieéqgleading requirements of the Federal
Rules of Civil Procedure. See Heller, 883 F.2d284l Therefore, affirmative defenses must
set forth a "short and plain statement.”" Fed.RRZnc. 8(a). The allegation must include
either direct or inferential allegations respectatignaterial elements of the defense asserted.
Narrated facts with bare legal conclusions aresnfficient. Renalds v. S.R.G. Restaurant
Group, 119 F. Supp.2d 800,802 (N.D.Ill. 2000) ( &ds).

In the present case, plaintiff seeks enforcemeanddrbitration award. Therefore,
defendant's affirmative defenses must be relatédetonodification or vacation of an
arbitration award. Under the New York Conventiomaavard may be vacated if: (1) the
parties to the agreement were under some incapacihe agreement was not valid under the
applicable law; (2) the party to whom the awarthisked was not given proper notice of the
arbitration proceedings; (3) the award deals withfference not contemplated by the parties
or not falling within the terms of the arbitratiof;) the arbitration panel was not in
accordance with the agreement or applicable laghé award is not yet binding on the
parties or has been set aside; (6) the subjecendtthe difference is not capable of
settlement by arbitration under the applicable lan(7) the recognition or enforcement of
the award would be contrary to public policy oftthauntry. 9 U.S.C. § 201, art. 5. The
grounds for vacating an arbitration award undentiber-American Convention on
International Commercial Arbitration are essenyitile same as those stated above for the
New York Convention. See9 U.S.C. § 301, art. 5.

Pursuant to the Federal Arbitration Act (FAA), abitxation award may be vacated if: (1) the
award was procured by corruption, fraud, or undeams; (2) there was evidence of
partiality or corruption in the arbitrators; (3)ethrbitrators were guilty of certain types of
misconduct; or (4) the arbitrators exceeded thaivgrs. 9 U.S.C. § 10 (a)(1)-(5). An
arbitration award may be modified under the FAA(ifithere is evidence of material
miscalculation or mistake in the description of g@eyson, thing, or property referred to in



the award; (2) or the arbitrators awarded on aesilnjot before them; or (3) the award is
imperfect in matter of form not affecting the meritf the controversy. 9 U.S.C. § 11 (a)-(c).

|. Affirmative Defense No. 1.

Defendant's first affirmative defense states, "péttion fails to state facts sufficient to
allege claims against Caja upon which relief magtamted.” This first defense is a
recitation of the standard for a motion to dismisder Federal Rules of Civil Procedure
12(b)(6). The defense identifies the legal theoityheut indicating how it is connected to the
present case. While the Federal Rules of Civil €dace allow liberal pleadings, they do not
allow a claimant to merely recite the standardafonotion to dismiss under Rule 12(b)(6).
See Murphy v. White Hen Pantry Co., 691 F.2d 353, @th Cir. 1982); Renalds, 119 F.
Supp.2d at 803-04. Accordingly, defendant's fifBtraative defense is stricken.

[l. Affirmative Defenses Nos. 2-7 and 10-19

Defendant's affirmative defenses numbered 2-7 @nt91can be categorized as defenses
related to coverage under the policies. As writtatd interpreted broadly, these defenses do
not fall within any of the categories for the vacator modification of an award. Defendant
cannot make arguments related to the coveragesgidhicies. The affirmative defenses to
the applicable coverage should have been made &tk of arbitration, not during
proceedings for the enforcement of the arbitratisard. Accordingly, affirmative defenses
2-7 and 10-19 are stricken.

[1l. Affirmative Defenses Nos. 8 and 9

Defendant's affirmative defenses numbered 8 and@ahat liability is barred for public
policy reasons. These grounds are included inppécable statutes and are not stricken. See
9 U.S.C. § 201, art. 5 (2)(b); 9 U.S.C. § 301, &{2)(b).

V. Affirmative Defenses Nos. 20-25

Defendant's affirmative defenses numbered 20-26taea¢ plaintiff's claims are barred by the
statute of limitations, laches, waiver, estoppet anclean hands. While these defenses may
not fall within grounds for vacating the arbitratjadhey may be defenses to plaintiffs suit for
enforcement. Accordingly, affirmative defenses &0aPe not stricken.

V. Affirmative Defense No. 26

Defendant's 26th affirmative defense reservesitiie to amend its answer to assert any
additional affirmative defenses as may become a&ppainrough discovery. This is a proper
affirmative defense under Rule 15(a), which allakes courts to grant leave to amend
pleadings. This Rule applies to answers and aftivaaefenses as well as complaints. See
Renalds, 119 F. Supp.2d at 803. Accordingly, afiitire defense 26 is not stricken.



