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MEMORANDUM AND ORDER
GLASSER, District Judge:

Defendant Mikroverk Ltd. moves to dismiss pursuarfted.R.Civ.P. 12(b) (1), or,
alternatively, asks the court to stay the actiomdgg the outcome of an arbitration
proceeding. The resolution of the motion turns ¢retler an arbitration clause unilaterally
added to the terms of the agreement set forthsades confirmation letter ultimately became
part of a contract between the parties. For thearsthat follow the motion to dismiss
pursuant to Rule 12(b) (1) is granted.



This is an action for breach of contract and brezakarranty brought by the plaintiff, a
Brooklyn chocolate manufacturer, against two faneigrporate defendants. Jurisdiction is
based on diversity of citizenship.[1] During thea& period at issue, Defendant Mikroverk
Ltd., a Canadian corporation, acted as sales dgedefendant Mikroverk AS, a Danish
corporation, now apparently dissolved.[2] Karlsdfidavit | 2.

During October, 1981, plaintiff had discussionshvilie American Chocolate Mold Company
(ACMC), a manufacturer and importer of chocolataipment, regarding the design,
manufacture and installation of a "Jensen moldimg'lchocolate molding machine. ACMC
referred the account to Mikroverk Ltd. On Decem®2r1981, plaintiff placed a verbal order
for the design, manufacture and installation oféas&n molding line with Kurt Bogh Karlsen,
Mikroverk Ltd.'s president.

Mikroverk Ltd. confirmed the verbal order by lettated Dec. 23, 1981. See Complaint,
Exhibit A. That letter sets forth the specificasdior the equipment, the purchase price, and
other terms. The 12/23/81 confirmation letter inids the following clause:

Guarantee: We guarantee the proper working of thehime if operated with care and
necessary skill, if the installation have been cletgal under our control and normal good
gualities of raw materials are being used. Fordsé guarantee is rendered according to our
General Conditions, which form an integral partre$ quotation.

(emphasis added).

Karl Grunhut, then vice president of the plaintiffrporation, subsequently went to *32
Mikroverk AS in Denmark in January, 1982, for dissions concerning refinements to the
Jensen molding line's design and specification&rdwerk Ltd. in Canada proposed further
refinements in a telex to plaintiff dated Febru@ry.982. See Complaint, Exhibit B. On
February 25, 1982, plaintiff and defendants entargxlan oral contract for the sale of the
Jensen molding line. Complaint { 15.

Mikroverk Ltd. forwarded to plaintiff a sales comfiation letter dated Feb. 25, 1982
confirming the sale of the molding line and settiodgh the molding line's specifications. See
Complaint, Exhibit C [also Karlsen Affidavit, ExhilA]. That sales confirmation contained
the following language:

Guarantee: We guarantee the proper working of thehme if operated with care and
necessary skill and if the machine has been iestalhder our control and normal good
gualities of chocolate have been used.

For the rest guarantee is rendered according t&euneral Conditions enclosed, which form
an integral part of this sale.

We furthermore guarantee that the machine will dgmjith the US sanitary requirements.
(emphasis added). The General Conditions spokentb& above guarantee clause were
attached to the 2/25/82 sales confirmation. Intemidio other provisions, that document

contained a clause captioned "Arbitration and Aqgllle Law" which reads as follows:

The contract shall be governed by Danish law.



Any dispute arising out of the contract shall bitlse finally by arbitration in Copenhagen in
accordance with the Rules of Conciliation and Adtion of the International Chamber of
Commerce.

Despite specifications in the 2/25/82 sales cordiram letter promising delivery by the end
of November 1982 and completion of installationhiitthree weeks of delivery, the molding
line was actually delivered in December 1983, dedistallation completed in March 1984.
Complaint 1 18-21. According to plaintiff, through 1984 the molding line failed to
perform to specifications.

In a January 25, 1985 letter, Peter Sosted, presaiéviikroverk AS advised Erwin Grunhut,
plaintiff's president, that a revamping of the @muent would be necessary at (for the most
part) the expense of Mikroverk AS, and set forin specifications for the revamping. See
Complaint, Exhibit D [also Karlsen Affidavit, ExhtlB]. Further, the 1/25/85 letter included
the following language:

We feel since our total expenditures at this pfanexceed our sales price, and we are now
committing another large expenditure that we wdiklela commitment from you that at
proper running of this equipment the full paymen¢ énd owing to us in the amount of
German Marks 125,360.00 be paid. This payment shoellmade upon your acceptance of
the equipment, and it is our belief that there &théwe no further obligations on our part
others [sic] than normal guarantees. It is understbat our guarantee will begin from the
proper running of this equipment, and we will malébf our obligations as specified in our
sales conditions. We are enclosing an additiongy cahich is the same as that sent together
with our original sales confirmation.

... If you find the above conditions to be satiséag, we would ask you to sign the enclosed
copy and return it to Mr. Kurt Karlsen.

(emphasis added). Plaintiff agreed to the ternth@fevamping as set forth in the 1/25/85
letter and indicated that agreement by Mr. Grushaignature. Despite the revamping, the
molding line allegedly failed to function accordit@the plaintiff's requirements. Complaint
11 26-30. Nevertheless, in response to a lettedda¢ptember 17, 1986 from Kurt Karlsen
of Mikroverk, Ltd. to plaintiff, plaintiff remittedo defendant $60,849.74, the equivalent of
the payment due on the molding line in German Mafkslsen Affidavit 1§ 6-7. Over a year
later, plaintiff notified defendant of its dissdistion with the molding *33 line by letter
dated February 29, 1988. Karlsen Affidavit 9.

Defendant's motion assumes both the validity ofstiles contract and the incorporation into
that contract of all of the General Conditions urtthg the arbitration clause. In support of
the enforcement of the arbitration agreement tliendiant relies upon certain provisions of
the Federal Arbitration Act, 9 U.S.C. 8§ 2 et sagd the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (the "Contien™), 21 U.S.T. 2517, T.l.A.S. 6997,
330 U.N.T.S. 38 (Dec. 29, 1970); implemented by.8.0. § 201 et seq.[3] Plaintiff
concedes that these statutory and Convention poogisvould properly apply "where a valid
and enforceable agreement to arbitrate disputebdwsfound to exist," see Plaintiff's Memo
of Law at 3, and, therefore, the issue is not togps of the arbitration clause,[4] but whether
it exists as part of the contract.



While federal law governs the issue of the scopanadirbitration clause, state law governs
the issue of whether or not the clause is a pati@tontract. See, e.g., Wren Distributors,
Inc. v. Phone-Mate, Inc., 600 F.Supp. 1576, 157D (£Y.1985) ("In determining whether a
party is bound by an arbitration agreement, a sdd=zurt will look to state contract law
principles."). Further, New York law, as the lawtbé state with the most contacts with the
sales transaction, would govern the determinatiomh@ther a contract exists. See G.A.
Thompson & Co. v. Wendell J. Miller Mortgage Cdb,74F.Supp. 996, 998 n. 2 ("In a
contract action, absent explicit choice of law bg parties, the applicable law will be the
local law of the state which has the most signifta@lationship to the transaction and the
parties.” (citing Restatement (Second) of ConfiicLaws)).

Plaintiff can only be required to arbitrate if plaff has agreed to arbitrate. United
Steelworkers of America v. Warrior and Gulf NavigatCo., 363 U.S. 574, 582, 80 S.Ct.
1347, 1352, 4 L.Ed.2d 1409 (1960). Under New Yask,Isuch an agreement must be
explicit and unequivocal if it is presented as dateral addition to terms between merchants.
New York's *34 Uniform Commercial Code § 2-207 npieets any additional terms made in
an acceptance of a contract for the sale of goetigden merchants as part of the contract,
unless such terms materially alter the contract.Bl.C.C. § 2-207(a) (McKinney's 1964,
Supp.1988). The New York Court of Appeals considleesaddition of an arbitration clause
to be material. See Matter of Marlene IndustriegpGal5 N.Y.2d 327, 334, 380 N.E.2d 239,
242, 408 N.Y.S.2d 410, 413 (1978) ("the inclusibmam arbitration agreement materially
alters a contract for the sale of goods, and fhuisuant to section 2-207 (subd. [2], par. [b]),
it will not become a part of such a contract unlesth parties explicitly agree to it."). An
agreement to arbitrate ""must be clear and dieet,must not depend upon implication,
inveiglement or subtlety,” Marlene Industries,M%.2d at 335, 380 N.E.2d at 242, 408
N.Y.S.2d at 413 (quoting Matter of Doughboy Ind<.,A.D.2d 216, 220, 233 N.Y.S.2d 488,
493 (1st Dep't 1962)).

Marlene Industries, as plaintiff correctly contenlas been repeatedly relied upon by New
York courts and federal courts applying New Yonk l&dowever, recent decisions by the
New York Court of Appeals have been paring downlIbfee Industries' holding, markedly
restricting its reach to cases mirroring Marlerf@tts (for the most part, involving "battles of
the forms"). See, e.g., Ernest J. Michel & Co. maBasis Trade, Inc., 50 N.Y.2d 951, 409
N.E.2d 933, 431 N.Y.S.2d 459 (1980).

In Graniteville Co. v. Star Knits of California, 8&.Supp. 587 (S.D.N.Y.1988) the court
held that unless a true battle of the forms issue, 8 2-207 does not even apply. The court
also held that whether an arbitration agreemerstediwould depend upon the actions of the
parties. Id. at 589.

The plaintiff relies on the assertion that the iparhever negotiated for an arbitration clause
or discussed dispute resolution. See Plaintiff'sridat 9. Plaintiff further argues that its
president never took notice of the General Conatiticontaining the arbitration clause, and
that those conditions were never called to hismétia by defendants. Grunhut Affidavit 4.

In Just In-Materials Designs, Ltd. v. .T.A.D. AssoInc., 61 N.Y.2d 882, 462 N.E.2d 1188,
474 N.Y.S.2d 470 (1984), the court held that wreebaiyer retained both a sale note and the
seller's contract form and subsequently acceptiedg of and paid for the goods as
contemplated by the sale note, such action onulerts part "constituted ratification of the
agreement between the patrties ..., including tbeigion therein for arbitration, even though



[that] provision had never been expressly discusatdeither party" by the broker who
arranged the deal. Id. at 883, 462 N.E.2d at 1489,N.Y.S.2d at 471. See also Genesco,
Inc. v. T. Kakiuchi & Co., 815 F.2d 840, 846 (2d.(i987) (finding party bound to arbitrate
notwithstanding absence of signed agreement wlaatiep were of equal bargaining
strength). The lack of discussion concerning tlaeis#, therefore, would not preclude
considering it as part of the contract.

The contention that defendant did not "refer" diéfito the General Conditions lacks merit.
As has been indicated, there were numerous refeséndhe General Conditions and to their
incorporation into the agreement terms which wetest in each communication to

plaintiff. In addition, the plaintiff's complaintates as a second cause of action breach of
both express and implied warranties. Most of theress warranties which would be relevant
to this lawsuit are contained in the guaranteeipron included in the General Conditions
plaintiff seeks to sever from the contract. Furiladthough the "explicitness” of the
agreement to arbitrate need not be in the formafaature, see, e.g., McAllister Brothers,
Inc. v. A & S Transportation Co., 621 F.2d 519, %2d Cir. 1980), the plaintiff's president
did sign the 1/25/85 letter, acknowledging all thems included therein. The arbitration
clause, and all the General Conditions were inaaed by reference into that letter. There
can be little doubt that plaintiff had knowledgetlo¢ arbitration clause and simply chose to
ignore it.

*35 Finally, because the Convention governs thieagent (see note 3 supra), the motion to
dismiss for lack of jurisdiction must be granteud Siderius, Inc. v. Compania de Acero del
Pacifico, 453 F.Supp. 22 (S.D.N.Y.1978), the cexdmined an agreement to arbitrate an
international commercial dispute in Chile. The ¢aanstrued the language of the
Convention together with the language of the applie sections of the Arbitration Act and
found that once an agreement falls within the tesfrtee Convention and an issue is
arbitrable thereunder, the referral procedure fdistrict court to arbitrator and the lack of a
provision for retention by the district court woukhuire dismissal for lack of subject matter
jurisdiction. Id. at 24-25. Accord Eastern Eurolme, v. Transportmaschinen Export-Import,
Inc., 658 F.Supp. 612 (S.D.N.Y.1987).

SO ORDERED.

NOTES

[1] Although the complaint alleges an amount intcoversy exceeding only $10,000, the file
contains a letter from plaintiff's attorney to fkerk of the Court, dated November 10, 1988,

stating that the amount in controversy exceedsORRD,

[2] Defendant's motion papers indicate that pl#inever served Mikroverk AS. See
Defendant's Memo of Law at 2 n. 1.

[3] Article Il of the Convention states:

1. Each Contracting State shall recognize an ageaeim writing under which the parties
undertake to submit to arbitration all or any diéieces which have arisen or which may arise
between them in respect of a defined legal relahign whether contractual or not,
concerning subject matter capable of settlemertrbiration.



2. The term "agreement in writing" shall includeaahitral clause in a contract or an
arbitration agreement, signed by the parties otatoed in an exchange of letters or
telegrams.

3. The court of a Contracting State, when seizemhadction in a matter in respect of which
the parties have made an agreement within the mgarithis article, shall, at the request of
one of the parties, refer the parties to arbitratimless it finds that the said agreement is null
and void, inoperative or incapable of being perfedm

Section 202 of Title 9 states, in pertinent pastfalows:

An arbitration agreement or arbitral award arishog of a legal relationship whether
contractual or not, which is considered as comragriticluding a transaction, contract, or
agreement described in section 2 of this titlds fahder the Convention. An agreement or
award arising out of such a relationship whichrisirely between citizens of the United
States shall be deemed not to fall under the Cdioreanless that relationship involves
property located abroad, envisages performancaforeement abroad, or has some other
reasonable relation with one or more foreign states

See also note 43 to the Convention.

| think it is quite clear that the agreement betwvt®e parties falls within the Convention.
First, the agreement provides for arbitration liCantracting State," i.e., Denmark. Second,
the agreement is in a form accepted by the Cormeats a written agreement, i.e., an
exchange of letters. Third, the dispute arisesobatcommercial, contractual relationship in
accordance with 8 202. Finally, the agreement idortween citizens of the United States,
also in accordance with § 202.

[4] Defendant asserts the strong federal policyfang arbitration, especially in international
commerce matters. See Defendant's Memo of Lawkbwever, that policy actually urges
arbitration of as many issues as possible whegglaitration agreement exists under the
Federal Arbitration Act (see Moses H. Cone Memadfaspital v. Mercury Construction
Corp., 460 U.S. 1, 24, 103 S.Ct. 927, 941, 74 128d65 (1983)). Here, because this dispute
actually concerns the existence of the arbitratianse, the policy argument would seem
inapplicable.



