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UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

CHINA NORTH INDUSTRIES TIANJIN 
CORP., 

No. 04-56323 

FILED 
AUG 03 2006 

CATHY A. CATTERSON..J.9LERK 
u.s. COURT OF APPCALS 

D.C. No. CV-04-00387-VAP 
Petitioner - Appellee, 

v. MEMORANDUM" 

GRAND FIELD CO., INC., 

Respondent - Appellant. 

Appeal from the United States District Court 
for the Central District of California 

Virginia A. Phillips, District Judge, Presiding 

Argued and Submitted July 25, 2006 
Pasadena, California 

Before: FERNANDEZ, RYMER, and CLIFTON, Circuit Judges. 

Grand Field Co., Inc. appeals the district court's order remanding China 

North Industries Tianjin Corp. ' s suit to enforce a foreign arbitration award to the 

San Bernardino County Superior Court. We have jurisdiction despite 28 U:S.C. § 

1447(d) because the district court's order was based on its interpretation of a 

" This disposition is not appropriate for publication and may not be 
cited to or by the courts of this circuit except as provided by 9th Cir. R. 36-3. 
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"forum selection clause." See Pel/eport Investors, Inc. v. Budco Quality Theaters, 

Inc., 741 F.2d 273, 276-77 (9th Cir. 1984). 

There is no question that Grand Field had the right to remove this action at 

any time before trial under the New York Convention. I 9 U.S.C. § 205. We 

disagree that the parties' stipulation is a "forum selection clause" in the sense of 

• selecting a state, rather than a federal, forum. It does select a specific forum - the 

China International Economic and Trade Arbitration Commission (CIETAC) - for 

arbitration of the parties' underlying dispute about whether Grand Field owed 

China North money. However, the stipulation does not say that the San 

Bernardino County Superior Court is the only forum where disputes about an 

award, if any, will be resolved. That the San Bernardino County Superior Court 

may have jurisdiction over the proceeding and that an award may be enforced "by" 

• it, does not mean that no other court has jurisdiction or that the award may not also 

be enforced by some other court; if the parties had intended to make that court the 

exclusive court with jurisdiction to hear an action to confirm the award, they could 

easily have said so, but did not. Thus, the stipulation is not a "forum selection 

clause" that clearly and unequivocally waives Grand Field's right ofremova1.2 See 

I 1958 Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards (the New York Convention). 9 U.S.C. §§ 201-08. 

2 The district court's order turns entirely on the effect of Grand Field's 
stipulation; it did not rule on any ground of waiver unrelated to the stipulation, nor 

 
United States 
Page 2 of 10

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 

Resolution Trust Corp. v. Bayside Developers, 43 F.3d 1230, 1240 (9th Cir. 1994) 

(adopting "clear and unequivocal" standard for waiver); Ferrari, Alvarez, Olsen & 

Ottoboni v. Home Ins. Co., 940 F.2d 550, 554 (9th Cir. 1991) (noting that burden 

of proof is on the party asserting waiver). 

REVERSED . 

do we. 

3 
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} Defendant. 
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Case No EDCV 04-387 -
VAP (SGLx) 

ORDER GRANTING PLAINTIFF'S 
MOTION TO REMAND 

[Motion filed on April 3D, 
2004. ] 

~ <t 18 The Court has recelved and consldered all papers 

19 flIed In support of the Motlon for Remand. The Motlon lS 

20 approprlate for resolutlon wlthout oral argument. See 

21 Fed R C1V P 78, Local Rule 7-15. For the reasons set 

22 forth below, the Motlon lS GRANTED. 

23 

24 

25 

I. FACTUAL AND 

On June 28, 1999, Chlna 

PROCEDURAL HISTORY 
o 

North Industrles TlanJln 

26 Corp (" Plalntlff") hIed a Complalnt agalnst Grand Fleld 

27 Co , Inc. ("Defendant") ln the Superlor Court of the 

28 DOCKETED ON eM 

Jl-blm4 

n\l 
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1 State of Cal~forn~a, County of San Bernard~no seekIng 

2 payment of debt for the purchase of merchand~se. On 

3 February 15, 2000, the Super~or Court approved a 

4 stlpulat~on of the partIes to enter ~nto b~nd~ng 

5 arb~trat~on before the Ch~na Internat~onal Econom~c and 

6 Trade Arb~trat~on COTmTI1SS~On ("CIETAC") ~n accordance 

7 w~th CIETAC's Arb~tratlon Rules The st~pulat~on 

8 prov~des "that the arb~tral award ~s flnal and b~nd~ng on 

9 both part~es and shall be treated w~th full force and 

10 effect wlth~n the Unt~ed States and by th~s Court." 

11 

12 Pursuant to that st~pulat~on, the state court act~on 

13 was d~sm~ssed w~thout preJud~ce and the part~es submItted 

14 the matter to CIE~AC. On February 15, 2001, CIETAC 

15 awarded Pla~nt~ff $1,081.295.14 a pr~nclpal sum of 

16 $677,510 43, ~nterest at a rate of 7% per annum from 

17 Apr~l 6, 1996, and an arb~tratlon fee of 218,985 RMB 

18 (equIvalent to approxImately $26,457 81 UnIted States 

19 dollars) PlaIntIff alleges that Defendant has not paId 

20 th~s debt. 

21 

22 On March 22, 2004, Pla~nt~ff flIed a Compla~nt In the 

23 Super~or Court of the State of CalIfornIa, County of San 

24 Bernard~no seek~ng the conflrmat~on of the arb~trat~on 

25 award On AprIl 2, 2004, Defendant tImely removed the 

26 actIon to th~s Court based upon federal quest~on 

27 Jur~sd~ct~on 

28 

On Apr~l 30, 2004, Plalnt~ff flIed a 

-. 
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1 Motlon to Remand ("Mot "). The partles tlmely flIed an 

2 Opposltlon ("Opp'n") and Reply ("Reply"). 

3 

4 II. LEGAL STANDARD 

5 Removal JurlsdlCtlOn lS governed by statute See 28 

6 USC . § 1441, et seq The Nlnth Clrcult applles a 

7 strong presumptlon agalnst removal Jurlsdlctlon, ensurlng 

8 lithe defendant always has the burden of establlshlng that 

9 removal lS proper" Gaus v Mlles. Inc., 980 F 2d 564, 

10 566 (9th Clr 1992) (cltlng Nlshlmoto v Federman-

11 Bachrach & Assocs., 903 F.2d 709, 712 n 3 (9th Clr. 

12 1990 ) ) . See also In re Ford Motor CO./Cltlbank (South 

l3 Dakota). N A., 264 F 3d 952 , 957 (9th Cu . 2001) ("The 

14 party assertlng federal Jurlsdlctlon bears the burden of 

15 provlng the case l S pr operly In federal court. "), McNutt 

16 v General Motors Acceptance Corp, 298 U.S. 178, 18 9 

17 (1936) Removal lS lnapproprlate when the dlstrlct court 

18 would not have orlglnal Jurlsdlctlon over the case. ~ 

19 28 USC. § 1441(a). A case shall be remanded when the 

20 court lacks subJect matter Jurlsdlctlon. See 28 USC § 

21 1447(c) 

22 

23 III. DISCUSSION 

24 Plalntlff argues that removal was lmproper In thlS 

25 case because (1) the Court lacks subJect matter 

26 Jurlsdlctlon over thlS actlon based upon 9 USC § 205, 

27 and (2) even lf the Court has Jurlsdlctlon, Defendant 

28 
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1 wa~ved ~ts r~ght to removal ~n the February IS, 2000 

2 St~pulatwn. 

3 

4 A. SUBJECT MATTER JURISDICTION 

5 Pla~nt~ff asserts that the February IS, 2000 

6 St~pulat~on does not fall under the 1958 Convent~on on 

7 the Recogn1t1on and Enforcement of Fore1gn Arb1tral 

8 Awards (the "New York Convent1on") because the 

9 st~pulat1on, 1 tself, d1d not ar1se out of a cornrnerc1al 

10 legal relat1onsh1p [Mot at 7-11.] Plalnt1ff's 

11 argument 1S w1thout mer1t 

12 

13 The Federal Arb1trat1on Act confers or1g1nal 

14 Jur1sd1ct1on on the d1str1ct courts of the Un1ted States 

15 over "an act~on or proceedlng falllng under the [New 

16 York] Convent1on". 9 USC. § 203 "An arbltratlon 

17 agreement or arbltral award ar1s1ng out of a legal 

18 relat1onsh1p, whether contractual or not, Wh1Ch lS 

19 consldered as cornrnerclal, . falls under the [New 

20 York) Conventlon" Id § 202 (emphas1s added) 

21 

22 Pla1nt1ff concedes that th1S act10n seeks 

23 conf1rrnatlon of an arb1tral award that ar1ses out of a 

24 cornrnerc1al legal relat1onsh1p . [Mot at 8] Thus, 1t lS 

25 of no consequence whether the February IS, 2000 

26 St1pulat1on ar1ses out of a commerc1al relat1onshlp, 

27 

28 

1 
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1 thlS Court has or1g1nal ]urlsdlctlon to conflrm the 

2 arb1tral award nevertheless ~ 9 USC §§ 202, 205 

3 

4 The Court has ]urlsd1ct1on over th1S matter pursuant 

5 to 9 U.S.C §§ 202, 205 Thus, Defendant had the rlght 

6 to remove thlS actlon based upon federal questlon 

7 ]UnSdlct1on The quest lon, then, lS whether Defendant 

8 walved th1S rlght by enterlng lnto a forum selectl0n 

9 clause, as Plalnt lff contends. 

10 

11 B. WAIVER 

12 Pla1ntlff asks th1S Court to enforce a "forum 

13 selectlon clause" and remand thlS act10n to the San 

14 Bernardlno County Superlor Court [Mot at 5-7 That 

15 clause, approved by the Super10r Court on February 15, 

16 2000, states, In 1tS ent1rety, that" [tl he partles 

17 further stlpulate that the arbltral award lS flnal and 

• 18 blndlng on both partles and shall be treated w1th full 

19 force and effect w1th1n the Unlted States and by thlS 

20 Court" [Id. Ex B.l 

21 

22 "A party's walver of 1tS rlght to remove generally 

23 depends on 1tS lntent to do so" Foley v. Alhed 

24 Interstate. Inc., 312 F. Supp. 2d 1279,1284 (C.D Cal 

25 2004) (quotlng Chlcago Tltle & Trust Co v . Whltney 

26 Stores. Inc., 583 F Supp 575, 577 (N .D. Ill. 1984), 

27 cltlng Resolutlon Trust Corp v. Bayslde Developers, 43 

28 

'-
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1 F 3d 1230, 1240 (9th Clr. 1994)). See also Pelleport 

2 Investors. Inc. v Budco Quallty Theatres. Inc, 741 F.2d 

3 273, 279-80 (9th Cu. 1984) (afhrmlng dlstnct court's 

4 declslon remandlng case to state court glven defendant's 

5 walver of ltS rlght to removal In a forum selectlon 

6 clause); Hamakua Sugar Co v Fl]l Sugar Corp, 778 F. 

7 Supp. 503, 504 (D Haw. 1991) (remandlng case to state 

8 court based upon forum selectlon clause) "Furthermore, 

9 because access to a federal forum lS a slgnlflcant rlght, 

10 'a walver of the rlght of removal must be cl ear and 

11 unequlvocal. '" Id (quotlng Bayslde Developers, 43 F 3d 

12 at 1240 ) .1 

13 

14 The part l es In thlS case bargalned that lltlgat l on 

15 arlslng from the arbltral award would be r esol ved In one 

16 Jurlsdlctlon. The stlpulat lon speclfles whl ch court wlll 

17 be the forum for lltlgatlng dlsputes It does not say 

18 any court, nor any court In CalJ.fornla. It states that 

19 the arbltral award "shall be treated wlth full force and 

20 effect by th~s Court." [Id. Ex. B (emphasls 

21 

22 
1 "However, a defendant may not experlment In state 

23 court and then seek to remove upon recelpt of an adverse 
rulJ.ng." Foley, 312 F Supp 2d at 1284 (cltlng Moore v 

24 Permanente Med Group, Inc, 981 F 2d 443, 447 (9th Clr. 
1992), Acosta v. Dlrect Merch Bank, 207 F. Supp 2d 

25 1129, 1131 (S .D Cal. 2002)) As a result , a party may 
lnadvertently "walve the rlght to remove to federal court 

26 where, after It lS apparent that the case lS removable, 
the defendant takes actlons In state court that manlfest 
[ltS] lntent to have the matter adJudlcated there, and to 
abandon [ltS) nght to a federal forum." Bayslde 

28 Developers, 43 F 3d at 1240. 

27 

I 

C 
' j 

 
United States 
Page 9 of 10

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 

, 

.;; ase S:04-cv-00387-VAP-SGL Document 17 Filed 07/0212004 Page 7 of 7 

1 added) 1 The partles ' use of "thlS Court" lS 

2 unamblguous; lt lndlcates thelr lntentlon that the actlon 

3 would not be moved or t ransferred, but would remaln In 

4 the San Bernardlno County Superl0r Court, the Court to 

5 WhlCh the partles had submltted . 

6 

7 Defendant afflrmatlvely, by ltS own voluntary act, 

8 submltted to the ]url sdlctl0n of San Bernardl no County 

9 Superlor Court, thereby walvlng ltS rlght of removal 2 

10 

11 IV. CONCLUSION 

12 For the af orementloned r easons , Pla lnt lff's Motlon t o 

13 Remand lS granted . 

14 

15 

1 6 IT IS SO ORDERED. 

17 
/. ~ L~ 18 Dated J, ~I 1-004 

VIRGINIA A. P LLIPS 
19 ted States D1S lct Judge 

20 

21 

22 

23 

24 

25 

26 
2 Defendant asserts that any amblgulty In the 

27 Stlpulatl0n's language must be resolvea agalnst walver 
(Opp'n at 8-9 1 As the Stlpulatlon lS unamblguous, 

28 however, the Court need not reach thlS lssue. 

/ Z 
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