2000 U.5. Dist. LEXIS 22531, *
William Lo, Administrator v. Astna International, Inc.
3:98CV195()BA)

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF CONNECTICUT

March 28, 2000, Decided 0

March 29, 2000, Filed Q-

DISPOSITION: Defendant's Motion to Compel Arbitration and Stay edings

2000 U.S. Dist. LEXIS 22531

was denied and Plaintiffs Motion to Remand was granted. .

CORE TERMS: deed of trust, compel arbitration, arbitrati ject matter
jurisdiction, arbitration agreement, permanent incapaci ment to arbitrate,
arbitration clause, signature, non-signatory, arbitrate ; retirement plan,
years of service, base salary, beneficiary, calcula l:l‘l.'g..rr convenlens,
contractual, territory, abroad, benefits paﬁrable. ry duty, appointment,
inconsistency, breached, salary, owed

COUNSEL: For Asetna Intl Inc, DEFENDANT. ES L Howard, Shipman &
Goodwin, Hartford, CT USA. Vaughn Fi Iprrlan & Guudwln, Hartford, CT USA,

For William Lo, Admin of EST of Ju@, LAINTIFF: Kenneth A Votre, Votre &
Associates, New Hawven, CT USA.

JUDGES: [*1] Janet Bond n, United States District Judge.

OPINIONBY: Janet Eg_%rtun

OPINION: RULIN NTIFF'S MOTION FOR REMAND AND DEFENDANTS

MOTION TO CO. BITRATION AND STAY PROCEEDINGS [DOC. # 15-1, #
15-2, # 17]
Pending & Court Is Plaintiffs Motion to Remand [doc, # 17] this action to

tSuperior Court {Judicial District of Hartford/New Britain) where it was
nd Defendant's Motion to Compel Arbitration and Stay Proceedings

5 1, # 15-2] pursuant to the Convention on the Recognition and

ment 1:r1‘ Foreign Arbitral Awards, 9 U.5.C. §§ 201 to 208 ("New York
ntion™}.

For the following reasons, Defendant's Motion to Compel Arbitration and Stay
Proceedings [doc. # 15-1, # 15-2] Is DENIED and Plaintiffs Motion to Eemand
[doc. # 17] is GRANTED.

Factual Background

Beginning in 1987, Ms. Judy Tien Lo, served as manager of Financial Planning in
Aetna International, Inc.'s {Aetna) Asia Regional Office in Hong Kong and worked
at all times in Hong Kong until 1995 when she stopped working due to iliness.
She was subsequently diagnosed with chronic inflammatary demyalinating
neuropathy and eventually died from this disease, [*2]
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In this action, Ms. Lo (and now her estate), nl contends when Aetna announced
the introductien of the Plan in January 20, 1993, the "Members Booklet" Aetna
provided to her represented that upon permanent incapacity, she would be
entitled to a cash sum equal to 36 times her salary. Based on this representation,
Ms. Lo claims she continued to work for Astna relying upon this promise.

’I'Euhﬁzqumﬂv. Aetna created the Staff Retirement Plan by a Deed of Trust
| executed on April 20, 1993,

nl The Court granted William Los Motion to Substitute for Party Plaintiff @
Suggestion of Death was filed en March 30, 1999, See Endorsement D

vvvvvvvvvvvv End Footnotes- - - - === ===~ =~ E
The Retirement Plan was organized under Hong Kong law n e Plan's

effective date was January 1, 1993. Plaintiff was named E three original
trustees under the Deed of Trust and Iinvolved in the maltlng and
implementing the deed of trust. See Greenwald AfT. 3

Dead of Trust.

In the Staff Retirement
changes to how ben
represented in the
example, while

Deed of Trust, Aetna International made several
were to be calculated which modified the formulae

rs' Booklet previously distributed in January 1993, For
bers' Booklet indicated the benefits payable upon

were the greater of (1) the member's retirement benefit at
d by multiplying the member's most recent base salary by
her vea ice and a factor, which increased with vears of service); or (2)
ember's salary, the Deed of Trust limited the benefits payable to
's benefit at time of incapacity as described in (1),

nt One, Ms. Lo alleges Aetna misrepresented the provisions for payment of
ts for permanent incapacity by distributing the Members Booklet. In Count
o, she alleges Aetna should be equitably estopped. In Count Three, she alleges
setna breached its fiduciary duty as the Plan administrator. In Counts Four and
Five, she alleges that denial of permanent disability benefits breached the terms
of her employment contract. Ms. Lo seeks to recover HE$ 2,340,000, the amount
she alleges she is owed as [*4] permanent incapacity benefits as described in
the Members' Booklet {36 x her most recent base salary (approximately HKS
65,000)). To date, the Plan disputes Ms. Los claim on the grounds that the Deed
of Trust, which was subseguently executed, supersedes any representation in Tn the
Members' Booklet particularly in light of l:he fact that the Members' Booklet
admonished members: “You should note that if there is any difference between
the explanations in this booklet and the provisions in the Deed, the provisions of

the Deed will govern.” See Members' Booklet at P1. In addition, the Members”

Booklet indicated that *[t]he Company may change the provisions of the Plan at
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any time. However, your benefits earned before the date of such change will not
in any way be reduced.” See Member's Booklet at P9. Although Astna represents
that it previously identified this inconsistency and took steps to correct this
Iinconsistency before the Deed of Trust was executed, see Greenwald AfT. at P17,
it simply Iincludes a letter from Kam L. Li to Florence Wong dated March 31, 1999,
indicating the amended wording by underlining any changes, see Ex. C, but fails
to demonstrate that such a letter was sent to [*5] Ms. Lo.

On February 1, 1999 (more than 2 1/2 years after this litigation commenced and
the day before this action was removed to federal court), the Trustees sent the
estate a letter enclosing a check in the amount of HKS 1,001,687.50n3 / A
representing the amount it believes represents her permanant incapaci ﬁgﬁ
as provided for under the Deed of Trust. nd4 See Def.'s Ex. D, Poon and<_
Greenwald Letter (dated Feb. 1, 1999). Aetna's tendering of this am made

clear that Ms. Lo's acceptance of this amount did not affect the pa Ldispute
as to additional monies claimed. In addition, the Trustees requ that the
estate provide any additional information it would like the Plaal sider before

February 28, 1999, and that it would make a final detenngn':lu to Ms. Lo's
incapacity benefits no later than March 1999, The record/coq’ s no Indication
whether the estate submitted additional information, Trustees amended or
finalized their determination. At oral argument, the. confirmed it had
accepted payment and reserved its claims. / 0\

n3 This amount was calculated under the terms of the Plan (2 x HK$ 64, 635 (Ms.
Lo's final base salary) x 7.75 (Ms. K&"'n ars of service}). [*6]

n4d At the same time, Aetnﬁ“éndered a check in the amount of HK$ 195,241.81
reflecting interest at 5%.\,

This action mmenced in Connecticut Superior Court, Judicial District of
Hartford/ in with a return date of October 29, 1996, On February 2,
n maved this action to federal court. While this action was pending in
Superior Court Judge Paul Sullivan ruled on Aetna's motion to dismiss
based on forum non conveniens, plaintiffs failure to submit her claim
tration, and Aetna's lack of authority to make benefit determinations. See
orandum of Decision on Motion to Dismiss (dated May 12, 1997}, Def.'s
em, of Law in Support Motion to Compel Arbitration and Stay Proceedings, Ex. 1
[doc. & 16). In denying Aetna's Mation to Dismiss, Judge Sullivan rejected the
claim that Connecticut was a forum non conveniens, or that Hong Kong was a
forum of conveniens, noting that depositions could be taken in Hong Kong, that
the dispute largely involved interpretation of written documents, that there are
exorbitant costs associated with litigating in Hong [*7] Kong, and questioning
how Hong Kong's justice system would be affected once it reverted to the
Republic of China. See id. at 2. With respect to defendant's claim that plaintiff
failed to submit her claim to arbitration or that defendant lacked autherity to
make benefit determinations under the Retirement Plan, Judge Sullivan concluded
that "the plain answer is that plaintiff is not suing for benefits under the plan®
since plaintiffs claims "are outside the plan and, if viable would not be restricted
by the provisions of something which she is not seeking to enforce." Id, at 3.
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Legal Discussion

Since resolution of Plaintiffs Motion to Remand and Defendant’s Motion to Compel
Arbitration, each turn on the threshold issue of whether this Court has subject
matter jurisdiction 9 U.5.C. § 203, n5 the Court must first determine whether this
dispute is subject to arbitration under the New York Convention. In opposing the
mation to compel arbitration and in support of its motion to remand, plaintiff
contends that this dispute is unrelated to any agreement to arbitrate within the
meaning of the New York Convention.

n3 The Court's subject matter jurisdiction cannot be based on dive nce both
plaintiff and defendant are Connecticut residents. .

2 e T FOOEIORIE = ara = & e o b o )Q;\ O

Aetna, the party asserting this Court's subject ma sdiction bears the
burden of proof. See Mchutt v. General Motors nce Corp. of Ind., 298 U.S.
178, 182-83, 80 L. BEd. 1135, 56 5. Ct. 780 (19 inson u. Overseas Military
Sales Corp., 21 F.3d 502, 507 (2d Cir. 1994} er for an action to "relate” (o
an arbitration under the Convention, four ons must be resalved: (1)
whether there s an “agresment in writimg arbitrate the subject of the dispute;
(2) whether the agreement provides fd itration in the territory of a signatory
of the Convention; (3] whether the Sment arises out of a legal relationship,
cantractual or not, which is consi commercial”; and (4) whether a party to
the agreement is a foreign ci he relationship involves property located
abroad, envisages perfo enforcement abroad, or has some other
reasonable relation to on re foreign states. In challenging this Court's
Jurisdiction, Ms. Lo ch the (1), {3) and (4) requirements, but concedes
that Hong Kong, of the contemplated arbitration is within a territory of
the Convention.

he Second [*9] Circuit’s interpretation of the New York
Convention i n Lucas Lancaster, Inc. v. Lark Int Lid., 186 F.3d 210 (2d Cir.
1599), as ng that a covered arbitration agreement "be signed by the
contained In an exchange of letters or telegrams,” compels the

that the Court lacks jurisdiction because Ms. Lo never signed any

nt to arbitrate this dispute.

n Kahn Lucas, the Second Circuit concluded that the district court lacked subject
tter under the MNew York Convention to compel arbitration against the seller

who had never signed the purchase orders containing the arbitration agreement.
Ms. Lo signed the Deed of Trust as one of the three named trustees, and thus the
Court must determine whether that signature satisfies the New York Convention
requirement that the agreement to arbitrate be signed by the party sought to be
compelled to arbitrate. Aetna argues that since Ms. Lo signed in her capacity as
Trustee, and she owed all beneficiaries including herself a fiduciary duty of loyalty
and prudence, therefore her signature demonstrates her acceptance of the Deed
of Trust as fair and reasonable for all plan members.

The introduction [*10] to the Deed of Trust states: “This Deed is made this 20th
day of April 1993 BETWEEN Aetna International Ine. . . . Douglas Currey Henck,
Judy Tien Lo, and David Jeffrey Skinner all do Aetna International Inc., 3508 One
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Exchange Square, B Connaught Place, Hong Kong (hereinafter called the
Trustees') of the other part.” Deed of Trust p. 1. Similarly, Clause 4 governing
the Appointment of the First Trustees states: "the Company hereby appoints the
Trustees as the first Trustees of the Plan upon the terms and provisions set out
herein and the Trustees by execution hereof consent to their appointment as
Trustees of the Plan." Finally, the Deed was "SIGNED, SEALED and DELIVERED by
the said DOUGLAS CURRY HENCK in the presence of: /s/ SIGNED, SEALED and
DELIVERED by the said JUDY TIEN LO in the presence of: fs/ SIGNED, SEALED
and DELIVERED by the said DAVID JEFFREY SKINNER in the presence of: fs/."
Deed of Trust at Signature Page.

Aetna cites no Hong Kong authority nd for its assertion that by signing i & ‘
capacity as Trustee, she legally bound her and all other beneficiaries tod
arbitration. In the absence of any legal authority, the Court declines pgclude
that Ms. Le's signature as [*11] Trustee reflected her agreement toarbitrate
this dispute, which she contends does not arise under the Plan in\pmmnt.

e

neé See Deed of Trust, Clause 24 ("This Deed shall Iu,,g]}ﬂspects be governed by
and interpreted accnrdlng to the laws of Hong H‘.qng,

In the alternative, Aetna argues that Ei;en )mn signatories to an arbitration
agreement such as Ms. Lo may rthetéss be bound under the New York
Convention according to nrdlnarﬂ.r' cts and agency law and specifically the
principle of estoppel. See Smi f Co Generation L.P. v. Smith Cogeneration
Int'f, Inc., 198 F.3d 88 (2d 9); Thomson-CSF, S.A. v. American
Arbitration Ass'n, 64 F.3d/TRINT76 (2d Cir. 1995). Astna claims Ms. Lo is
estopped from refusinggt cgﬁ'lphr with an arbitration clause since she received "a
"direct benefit’ from tract containing an arbitration clause." American Bureau
of Shipping v. Ti Shipyard 5.P.A., 170 F.3d 349, 353 (2d Cir. 1999) Deloilie
Moraudit A/s v. yite Haskins & Sells, 9 F.3d 1060, 1064 (2d Cir. 1993) [*12]
{holding non- atory bound to arbitrate when it Ir.naw af the arbitration
agreement a wingly accepted the benefits of that agreement); of. Hughes
Masonry “Greater Clark County Schoof Blidg. Corp., 659 F.2d 836, at B38-39
{F“%q manifestly inequitable to permit Hughes to both claim that 1.A. [a

i

na ry] is liable to Hughes for its fallure to perform the contractual duties
d n the [arbitration agreement] and at the same time deny that J.A. is a
that agreement in order to avoid arbitration of claims clearly within the
$ﬂ it of the arbitration clause"). Aetna contends that the principle of estoppel
plies with particular force here given the fact that Ms. Lo accepted a

substantial disability benefit, HK$ 1,001,687.50 with interast in the amount of
HK% 195,241.81, under the Plan created by the Deed of Trust. However, Aestna’s
claim of estoppel is negated by the fact that Astna offered this payment with the
clear understanding that: "While payment of this money is not in any manner an
admission that Judy's estate is entitled to any additional amounts under the Deed
of Trust or otherwise, your acceptance of the enclosed payment is not intended to
and will not prefudice in [*13] any way your right to claim additional or different
benefits under the Deed of Trust or otherwise from the Trustees.” See Def.'s
Maotion to Compel, Ex. D p.3 (emphasis added).

Since Aetna has shown no written agreement to arbitrate these claims signed Dy
Ms. Lo in her capacity as beneficiary, the Court concludes it lacks subject matter
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jurisdiction to compel arbitration under the New York Convention and does not
reach Ms. Tien Lo's additional challenges to the applicability of the New Yark
Convention, namely whether this dispute falls within the scope of the arbitration
clause, whether the dispute involves a "commercial matter," or whether Aatna
walved its right to arbitrate by waiting more than 2 1/2 years before seeking to
compel arbitration. In the absence of subject matter jurisdiction under the New
York Convention, this Court cannot compel arbitration and therefore will remand
this case to Superior Court,

Conclusion
For the foregoing reasons, Defendant’s Motion te Compel Arbitration and @
Proceedings [doc. # 15-1, # 15-2] is DENIED, and Plaintiffs Motion For nd
[doc. # 17] is GRANTED. Accordingly, the Clerk is directed to close and
REMAND to Connecticut [*14] Superior Court/Judicial District of Ha Mew
Britain. .
IT IS SO ORDERED. O

-4 Janet Bond Arterton N

United States District Judge @i
Dated at New Haven, Connecticut: March E:EQ%D
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