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EASTERN DISTRIcr OF LOU1S~MU! tlC:1 \ I 

VINOD KUMAA DARIY A • 
VERsUS • 

TALMIDGE lNTERNAnONAL, t TO., ET Ai. • 
!' , 

OROE.'Q. AND REASONS 

L.C~E1TA G. 'f/HYTE 
C\.E.RK 

CMLACTION 

NO.02·213S 

SECTION ''? 

B~fon: the Court is plaintiffs Motion la Remand and defrndants' Mation to Compd 
. j 

Arbi1JUpcn and SIllY, OT', Allmlanvcly, to Dismiss. For the reasons that felJow, the plaintiffs 

morian is GRAN'l'ED and the defendants' modan is DENTED. 

Backgrol!I!~ 

Tho plaintif~ Villcd KWl1I1l Dahiya, QJ:l InditlltllalionaJ, WlI$ a crew me~ber 0.:t the MiT 

EAGLE AUSTIN pursuant to an =mp\oymeut agreement with defendlUlt Neptune 

Sbipmwgcmc:nt Servi~es. The EAGLE :AUSTlN is regisio!1'ed io Singapore. Plaintifi"w35 

• injured on November 13, 1999 while operodng [he vess.cl's il1ciner.tor. He received mcclical 

. trcrnnent iil Loilisiana, and bas since retllt11cd to India. 

Dahiyn signed an emplo~nt contract before starting wo~ on the eAGLE AUSTIN. 

The contl"act provides: 

Any ciisputc arising Ollt onhis Agreement shall be subject to Arbitl1l[ioD under the 
Arbitration and Com:iliation Act, \996. The said proceedings shall take place 
ei!ller in Sing3pore or in India at the option of the Company. 

. ..... 

'. 

On March 4, 2002, Dahiy~ sued Neptune and four others in Louisiana stare co~r1 for _:' .r{ 
.' 

damages under the Sa.ving to' Suitors ~llluse, 28 U.S.C. § 1333(1), Defendants r~mcv~d [he case 

I 

OCT 1 It 'nfrJ 

. : .'.::i;f. ..... ::. . . . 
'. "'4j;;.' .;-. , . 
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to f=dcraJ ccurt. However, they clid nct file the removal cotice within thirty days of plaintilrs 

initilll pleading. ' Plaintiffn!lw moves lc ICmand to stare court, aod defendants move to compel 

nrbilruticn cr, in the alternativ;, to dismiss, 

. . 
I. V,ljdjty oflhe Forum Selection Clause in Dqhi va's CO!l!t]ct 

The Court begins with an analysis ofthc contr.l~t's forum sell:ction cla.use, the SUpreme 

Court, iit MIS BREMEN v: zm,ata Off.Sbop,· Co .. 407 U,S. J (l972), a'ftinned thaI forutn . 

selectiDIl cla.uses in int=tiollal agreements ar~ pteWTlptivcly valid. This presumptiDn of 

validity may be overcome, howevCl", by a clear showing that the clause is "unrcasonabl= W\der . . , 
',.' , 

the cin:umstancea." THE BRE.."dEN, 407 U.S. ilt 10, 

A forum selection clause is tItlICasomble if: (1) the incorporation of [he clause into the 

agreement was the product of fraud or overreaching; (2) the party sce1cing to escape enforcemenl 

''Will for all practical purposes be deprived ofhis day in court" because ofthc grave 

inconvenience ofuniairness of the selected forum; (3) the fundamental uIl~irness of the chosen 

law will deprive the plaintiff of nemedy; 01 (4) enforcement oflhe claUse would contnlvene a 

strons pllblic policy ofth~ forum stare, Haynsworth v. IJayd's ofT..ondop, 121 FJd 95o, 963 

(Slh Cir. 1998)(citinS THE BREMEN, 407 U,S. at 12- P). 

Plaintiff ccntrnds that the eonLrac[', forum sel~ctiQl1 clause is invalid because its 

enforcement would violate a .trong public policy in louisiJlna. A state's strong public policy can 

be: "declared by ~taro!c or byjudicilli decisi=n." THE BREMEN. 407 U,S. ~c IS, . Louisiana'. 

strong public policy against forum selection cJauses in empio!i'Pcnt contl'3cts is evident b~ both 

~ta!\lt= and the Louisiana Suprema CO\U"i. L~.R .S. § 23:921{A)(1) StBtes: 

',. ',', ; . 
'.' 
.' 
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Th; prIlvisions of ~V~ crnplQjItII~l ,ontra<:t or agreement, or provisions thereof. 
by whieh any foreign or d'om~tic employer or any otherpcrscll or entity UlcIlJd;s' 
i ~hoicc offatum ~lallSe or choice oflaw clause in an {\mployec's contr:lcc or 
emplcym;nt or collective bargaining agreement, or attempts to cnfon:e either iI 
chot,,= of forum I:;lausc: (If choice of law clause in any ~ivil or administrative 
;u:tion involving an employee. mall be null and 'void m~t where the choice of 
fornm clause or choice ofJallI dauss is e~pre5S!y, Imowiggly. md VOluntarily 
ii/'eed to 3Jlct ratified hy tbe empl(!y~e after th~ eCCl\nenCe 9 r!he incident Which 
is the subject of the civil or adminiatrnrive action. (Emphasis add~d). 

- ". ':: ..... 

'," ",' .. 

MO!'e.IJver, the LoUisiana Supreme Court has held that la.ItS, § 23:921· invaliclated the 

'forum !ielcction elsuae of a Polish seaman's ~ploYm<:llt contract The high court wrote: 

[T]he United States Supreme Court in (THE BREMEN1 held that fOnJril selection 
clauses will be upheJd unless they contravene a etroog public policy of the fOl'llm 
in which tlie suit is brought. La.Rev.stat. 23~!l21(A)(2) is an expreseion ofstltlng 
Louisiana public policy con~=ini forum selection clauaeo. . ./ 

" 

Sawicki y, KIS SIAYAN§EB. PR,lNCE •. 802 So.2d 598, 603 (la. 2002). 

This Court finds lhat the unequivocllJ lansusge ofbath L~,S. § 2J :921 and the 

Louisiana Supreme Court dcrnan.strate .~t employment contract foru.rn B~lcctioll clauses 

canll'avene StrollS Louisiana public policy. The teIlor!! is Silent on th~ issue ofplalntifrs 

IT. Removal Under 9 U.S.C, § 205 

IIAny civil action of which thc! district COUT1S have origina.l jurisdiction founded on a 

claim or right arising under rhc Constitlltion, treaties or laws of the Unlted SlateS shall be 

I'mlOvabJc withoutregard to rhe citiz~hjp orr~sidcnce Qrthe partlcs." 28 U.S.C. § 1441(b). 

, . ". 
.. . . . 

,"" ...... ~,~~ 

":. ' ,',' (Cj:.:;~-

Uader § 203 of the Conventiotl Del the R~gni[ion and Enrorcement of Foreign Arbit~ Awards, 

. . 
3 
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"(aJn actiOll or pIDl:c;ding falling Llndor tho COllvention $h~1I be deemed to IlIisc under the l:Jws ' . <i(:;r.~/.·:;: 
. • " "~-.:;. .l~" . 

IllId lmties of the Unitc4 States." 9 U.S.C. § 203. . ", .'. 

While defendants' failure to tile it notice of r;mOVBI within thirty days afpJaicti£rs initial 

pI=adings waives Illest of their subject matter jurisdh:tian cl~ims. § 205 of the Convention 

permits removal at any rime beiore trial. § 205 states: 

WIlere the subject .matter of ~ action or proceeding pending in It Stale court 
relatcs to ;n arbim.tlan Jgtc"'..Illentllr. award lillling un~r tho COl'IVenlion, the 
defendant ar the d~fendants' may, Bt IfI1Y time befoce: the trial thcrect: romove such 
",lion orproc:eding to the district court oftbc United St~lcs fer the district and 
division ~acing the p.lace where the neriolt or proceeding is pending . 

9 U.S.C. § 205. 
.. ' 

.~ aar=mcutlO aibi!rilte cxillis within Ihc mcllllin; ot § 205 if. (!) there is an <I~~CU' 

in Writing to arbitrate the di5putl:. (2) the agreemfnt provides for arbilratioll in the territory of" 

Convention signatory, (3) the :grecmenr arises out oi!l.commerci1ll1eiBl rl:latio~$hip. and (4) a 

party to the agrelllJ'lenr is not an American ciliun. See F!l\Dci§co v. STOLT ACHIEYMENT 

MI,293 F.lei 270,273 (5th Cir. 2002); U,S. Ti!an, Inc. v: GUllIl!!2bou ?ben Hua Sbi.win![j, 241 

r ,3d 135, 146 (2d Cit. 2001). 

The Court linds that Dahiya's emp!oymenleontract fails to 8ati~ the second element or 

an "arbitration agreement'; und~ § 205. Th~ forum selection clause in DahiY""s cm!l!oyment 

ccntml states that arbirration shan oecU! in either Singapore or tndiu. While it is undispu!cd tbat 

both countries arc signatories !o the Convenrion, Lhe rOLilm selection clause is invalid because il 

cnntravenes Louisiana express pub Jlc policy. ThereioTe, Ihe ~mployment cOnlnc! does nOl 

.. . 

. ,"",. ", 
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pl'DVide W arbitration in the tctriulry o( a Convention signatary, '!-Oil the Court finds that no 

ubia:alicn 18I=JlCI.1t =islA Ia justift T:IOQval under § 205.' . . 

. kQlrdingly, 

The plaintiff's MotiCIII tc) RemPild is GRANTED. Th~ defendants' Motion to Compel 

AmilntiOIl ~d Scay, 01', Altcmlluvcly. to DismiS! is DENIED, 
, 

New Orl~s, Louisiana, Qclaper 11, 2002 

C~'~ 
~~~---H~--~-­
MARTlNL.c. 
UNITED STATE DISTRICT runGE 

_,'I 

" 

. : '. 
. ' . • '. . ,~l , " .' " 

, ' 
." 

-
In rrapels90. the Fifth Cirtuit held that the Convention governed an 

employment contract ~nlaining arbitration III1d forum selection ~greements nearly 
indistinguishable from thos~ in D~i~a's contracl, ~ i!!, lit 278. !be F!'!\JJ~j~eo 
plaintiffs. however. did net ~sscrt that t.ouisian.i'S public policy contravened forum 
seI=:tioll clauses in ~mployruenl conrr~clS. Thus. Francisco is nCI controlling. 
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