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UNITED STATES DISTRICT COURRETER
EASTERN DISTRICT OF Louistangz 01 11 PP 5
| Lﬂﬂmﬁfﬁ WHYTE
VINOD KLMAR DAHIYA . CIVIL ACTION
VERSUS ) " NO. 02-213§
TALMIDGE INTERNATIONAL, LTD, ETAL.  * SECTION B

S

® QRDER AND REASONS
Befors the Court s plaintie's Moticn to Remand snd dafenidants’ Morlon (o Compel
Abhwegicn a2 Siny, o, Klbamasivel, o Diowiss. RoriQy Xoooms tit Bllow; thopleiuiiP's
mofion is GRANTED and the defendants’ modicttis DENTED,
mﬂMwmmeﬁumﬂmwmmmw@mm I
EAGLE AUSTIN pursumn! fo an catployment sgreement with defendant Neptune
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Shipmonigement ServicssThe EAGLE AUSTIN is ragistarsd in Singapore. PlaintifTwas
& injured on NaverdbeX 13, 1958 while sperating the vessel's incinerator. He received madical
- ireatment in Lavistanz, and has since remmed @ India
Dihiya signed an employmant cantract before starting wark on the EAGLE AUSTIN.
mmmmﬂn
Any dispute arising out of this Agresment shall be schject 1o Arbitration under the
Arbitration and Cenciliation Act, 1996, The said procesdings shall take place
eithes in Singapare or in India st the option of the Campany.,
On March 4, 2002, Dahiya sued Nepruna and four others in Lauisiena sare connt for

demages under the Saving to Suitors clause, 28US.C. § 1333(1), Defendants remevsd the case
—
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W federel court. However, they did not file the removal notice within thirty days of plaint s
imitia) pleading. Plaintiff now moves to remand (2 statz court, and defendants mave to compel
arkitration or, in the alt=native, to dismiss.

The Court begins with an analysis of the contract’s forum selection clagse)\ The Supreme
Coun, in M/S BREMEN v, Zugats Off:Shore Co. 407 LS. 1 (1972), affipmad thas focum
selection elauses in intemational agreements are presumptively valid, \This ;rm.mmiunuf
validity may be avercome, hawever, by a clear showing that the'elause is “unrsasonabls under
the circumstances.” THE BREMEN, 407 U.S. ot 10. _.

A forum selection clause is wmreasomable ifH)he neorperation of the clause into the
agreement was the product of fraud or ovaritaching; (Z) the party seeking Lo escape snfbreement
“will for all practical purposes be deprived el his day in court” beeause of the grave
inconvenience of uniiirness of the'selected forum; (3) the fundamenial unfaimess of the chosen
law will dsprive the plaintifT &f s remedy; or (4] enforcament of the clause would contravene &
strong public poliey of the forum stare. w&m 121 F.34 956, 963
($th Cir. 1998)(sifing THE BEEMEN, 407 US. at 12-13).

PlalutifT contends that the cantract's forums selection clause is invalid because its
eaforcsmen: would vislare 8 sirang public pelicy in Locisians. A state's swong public policy can
be “declared by stafute o by judicisl decision" THE BREMEN, 407 U.S. at 1. Louisians's

strong public policy amsinst forum selection clauses in empleyment contacts is evident by both
=
o

statute and the Louisians Suprems Cowrs. [R5, § 23:521({A) (2] stazze:
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: Thmﬁmufﬂn}rmph}mmmmwmnumﬂmmmmﬂ
: by which any foreign or domestic employer or any other person or entity includes
g s cheiee of foram clause or choice of law clause in an employes's cantract of
employment ot collective bargrining agrscment, ar altsmpts to erdoree sither a
cheica of forum clzuse or choles of law clauss 1 any civil ar administracive

mWMEEMﬂmmﬂhﬂliwwﬂww

I
el t'i'j_a
VAT

is Hhsuhju:rl: ufthu civil or umn’vel:mn. {ETrrphn:L': dda:l'} .
Mareaver, the Louislana Sopremes Court has held thar Ta. RS, § 23:921(nvaiidated the

“forum selection clsuse of a Polish séaman's employment contract The high sobrt wrate: - F

B [TThe United States Suprems Court in [THE BREMEN] hald fhar farum selection
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in which the suit is brought. La Rev.Sme 23:021(A)(2}je-dn expression of sqeng
Louisiane publis policy conesming ferum selection clauges. 4

Sgwicki v. K/S STAVANGER PRINCE, #02 So.2d 588,603 (La. 2002).

This Court finds thet the unequivocs] ogudge of both LaR S. § 23:921 and the

; Louvisiana Suprsms Caurt demonstrate, that emaloyment conmet forum szlection clauses

' comtravene strang Lovisiana publie policy. The recard s silent on the issue of plaintifT's

ratification and plaindff has-epecifically denied any form of ruufication occurred.
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L] I Remousl Under SUS.C, §709
"Any etvil action of whjchI the distics sourts have original jurisdiction founded on &
claifncy right arising under fae Constitution, treaties or laws of the United States shall be
Seovable without regard to the citizenship or residence af the partles” 28 L.S.C. § 1441(b).
Under § 203 of the Convention oo the Récognition and Enforcament of Foreign Arbitral Awards,
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[a]n 2ction or procesding falfing under the Convention shall e deemed (o arise under the laws ““%‘ '
nd eates of the Urited States.” 9 U.S.C. § 203. |
W'hihmu failure 1o file 3 naties of removal mmm:hrrrﬂmurphmhﬂ‘:mml

pleadings waives most of their subject matter jurisdiction claims, § 205 of the Convention
permils remaval at any tims before tdal § 208 stares:
Where the sobject marter of an action or procssding pending in & State coun
relates to an srbitration sgreement or award falling under the Conventidp, the
defendant or the defendants may, & any time before the sl thereoP\czmave such
action or proceeding to the district court of the Unitd States for the Firict and
division smbracing tae place whers the action o proceeding i8 peniding.
SUS.C. § 205. | | ;
Anmm&ﬁnmuimwﬁﬁuﬂumnﬁunﬂiﬂiiﬂtl}ﬁm;:mm:
in writing to arbitrae tha dispuss, (2) the agresmant pecides for arbiration in the terrizary of o
Convention signatory, (3) the agresment arises putof = commercin! jegal relationship, end (4)a .. ﬁ__-‘,_-_""‘_
pary o the agresment i ot s Amevichu o, See Frmgio e STOLTACHEVMENT
MT, 293 F.3d 270, 273 (5th wmlummaw 241
F.3d 135, 148 (24 Cir. 20Q1):
The Court fifids that Dahiys's ermployment cantract fails 1o satisfy the second element of
an “whitration Ggreement” under § 205. The forum selection clause in Dehiys's cmployment

=y

contractstalesthat arbimation shall oesur in either Singepore or Indin. While it is undisputed that

bollvsdunizies are signaiories to the Convention, he forum selection clause is invalld Because i

éontrevenes Louisiana express puslic palicy. Tharsfore, the émployment cantract does not
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mvﬂnhﬁuﬁmhﬂumrnfiﬂmﬂnﬁmﬂmm.mhh: Court finds that no
arbitration agresment exists o justify removal under § 205,

Amﬁ:nl:._r.

The plaintiff’s Moticn to Remend is GRANTED. Thus, defendants” Mation to Compel
Asbitration and Stay, ar, Altemnatively, to Dismiss is DENIED.
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' In Prapcisco, the Fifth Circuit held that the Convention governed in
employment coniTact contzining arbitration and {orum seléction agreements nsarly
indistinguishable from those in Dehiya's contract, Ssz id ot 278, The Pmpcisce -
plaintiffs, however, did not assert thet Louisiana’s public palicy conmavened forum 5 a
selestion clauses in employment canmracts. Thus, Franciegn is not contenlling.
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