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In the Matter of the Arbitration
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Republic of Angola,
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Respondent .
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Donald J. Kennedy, Esg. O o Phffitcs Spihr L8 pilown: B
Carter, Ledyard & Milburn C) - a e il

2 Wall Strest
New York, NY 10005

Attorneys for Patitinn%&
DENISE COTE, Dj@ Judge:

P&titi% ven Seas Shipping (UK) Ltd. ("Seven Seas"),
Disponent @ of the M/V Mitsa, brought this motion pursuant to

9 U.5. 201, et geg.. to obtain an order confirming an
arbi tion award. Respondent Tando Limitada ("Tando®) on behalf

@h: Republic of Angola has not responded to petitiocner‘'s

motion. For the reasons stated below, the petitioner's motion is

granted.

BACEGROUND

Seven Seas Shipping (UK) Ltd., Disponent Owner of the
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Maltese Flag M/V Mitsa, is a British corporation with its
principal place of business in Berkshire, England. The
respondent, Tando Limirada is organized and existing under the
laws of Angola, with its principal place of business in Luanda,
Angola. On September 25, 1956, the two entered into a ¢ tar
party agreement on the HORGRAIN Form, in which Tando ed
the Mitsa to carry wheat from Houston, Texas to Lr:lb Luanda

and Namibe, Angola. gi?;‘

The Mitsa was loaded and ready to depar <E:>Hnustnn. Texas

on October 10, 19%6, but because a letter redit for payment
that was reguired under the governi ter party was not in
order, the vessel was not allowed eed to the loading

berth. The problem was not re i by Tando until October 24,

1996. After the wheat ca arrived and was discharged in

Angola, Seven Seas PIESZ:E~' ando with invoices of alleged
oa

S

at the three Angolan ports, for the total

detention damages at ding port in Houston, and demurrage

incurred in disc
amcunt of 5139, .47. In response, Fetting & Donalty, Inc.,
agent for , claimed that the detention charges only amounted
to $62, it

result of disputes over the detention costs, pursuant
£ lavuse 44 of the charter party Seven Seas sought to arbitrate
and, to that end, appointed Mr. Donald E. Zubrod as an
arbitrator, and requested that Tando appoint an arbitrator as
well. After Tando failed to do so Seven Seas moved before the

United States District Court for the Southern District of New

2
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York to compel arbitration and to appoint an arbitrator for

Tando. ©On July 29, 1997, this Court ordered Pieter L.M. Vismans

to serve as Tando's arbitrator. Zubrod and Vismans appointed
Jonathan Harris as the third arbitrator. Vismans contacted Tando
to confirm his appointment, but did not receive a re .
After Tando's grace period of two weeks to respond h:;mlﬂ,
the matter was considered by the arbitrators and ﬂn<:3yuary 27,
1999, Seven Seas was awarded 595,603.28 for ‘and Tando was
ordered to pay the full amount of the arbit (:;L fees, which
totaled 55,425. The arbitrators also rug hat if Tando failed
to satisfy the award to Seven Seas w'<&:9 30 days from the date
of judgment, interest would resume the principal sum of
£84,132.45 at the rate of 1.75@ annum until full payment was
made or until the award ha reduced to a court judgment.

Seven Seas has pa%egi. full amount of the arbitrator fees

and has demanded =a

confirming the award as a judgment of the

ion of the award by Tando. Seven Seas

now requests an o
Court in the t of 5101,078.28 with interest at the rate of

7.75% unti

Seas’ @m

% DISCUSSION

of judgment. Tando has not responded to Sewven

1. The Standard
i Whecher to recognize and enforce an arbitration award is
governed in the first instance in this case by the t:;nnvnntiﬂq on

the Recognition and Enforcement of Foreign Arbitral Awards (the

3
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SConwvention®*), 9 U.5.C. §§ 201-208. The Convention reguires

contracting states such as the United States,

to recognize an agreement in writing under which the parties
undertake to submit to arbitration all or any differences
which have arisen or which may arise between them in respect
of a defined legal relationship, whether contractual or not,
concerning a subject macter capable of settlement by

arbitration. Q

Convention, Art. II(l1). The Second Circuit has rece eld
that
*
any commercial arbitral agreement, unless isl between
two United States citizens, involves p located
in the United States, and has no reas e

relationship with one or more forei sbates, falls
under the Convention. 23?5

s ¢ 126

F.3d 15, 19 (2d Cir. 1557) {@ntim. 51 F.3d 686,

689 (7th Cir. 1995)).

Here, clause 44(a) o ﬁ;;%harter party indicates that there

is an agreement in uritiag-tn arbitrate all disputes that arise

out of a commercial g::kactual relationship. According to the
clause, all dis are to be arbitrated in New York and are

subject to U ‘E&ﬂ States law. Both parties are foreign

with their principal places of business outside of

the Statesa. The agreement 1s, therefore, governed by the

The confirmation of an arbitration award is a summary

proceeding that converts a final arbitration award into a

judgment of the court. Ottley v, Schwartzenberg, 819 F.2d 373,

377 (2d Cir. 1987). A court shall confirm an arbitration award
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made under the Convention "unless it finds one of the grounds for
refusal or deferral of recognition or enforcement of the award
specified in the said Convention." 9 U.5.C. § 207. The Court
may refuse recegnition and enforcement of an award "at the
request of the party against whom it is invoked, only i£<:2§:
party furnishes to the competent authority" proof of

existence of any one of five circumstances. Ecn?en<:;h. Art.
V(1) . Because Tando has not contested Seven 5!!&E§ﬁﬁtiun in this
case, none of these grounds for refusal is t. Under the
Convention, Article V(2), the Court mny‘égsy e to recognize an

award upon its own finding that:

2. the subject matter of th fference is not capable of
settlement by arbitra er the law of the country
where recognition .1'.5 ht ;

3. the recognition or orcement of the award would be
contrary to the dgzj: policy of that country.

Comvention, Art. Vi2}, 1 9 U.5.C. § 201 note.

2. Subject m@\-mlu of Settlement by Arbitration

' The Fede bitration Act ("FAA"), 9 U.S5.C. §§ 1-14
[(1988), go arbitration in the United States and "reflects a
legislafive ‘recognition of the ‘desirability of arbitration as an

alg&iﬁ;pive to the complications of litigatien.’'" Gepesco, Inc.
' ' » B15 F.2d 840, B44. Section 2 of the FAA

provides, in relevant part:

an agreement in writing te submit to arbitration an existing
controversy . . . shall be wvalid, irrevocable, and

enforceable, save upon such grounds as exist at law or in
equity for the revocation of any contract.
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3 U.5.C. § 2. This proceeding seeks confirmation of an
arbitration award pursuant to the written agreement of the
parties to arbitrate any controversy between them. This Court is
not aware of any grounds for the revocation of this contract, and
finds that the disputed subject matter is, therefore, ca le of

resolution by arbitration under the laws of the Unit eg.

3. Contrary to Public Policy %’
5 L@rw‘mtinm ig in

The United States, as a signatory nf,{n
agreement with the central policy ﬂtateg

which is @

f the Convention,

to encourage the recognition enforcement of commercial
arbitration agreements in i ticonal contracts and to
unify the stcandards by w greements to arbitrate are

obeerved and arbitral are enforced in the signatory
countries. t )

exk Alberto-Cul e (S, 417 U.5. 506, 520 n. 15 ll!?i};,l.m
Bergeser cgeph .LG_I\- orp., 710 F.2d 928, 933 (2d Cir.
1533}.‘- O3 1 O !_.1.1_-1_1‘.{ Ky L DS - 517 F.2d 512, 516 tad Eir..
1975) ; Parsonf BNWKhICCEmo YETESEAs (O / ul; Generale de
\/

' ' ier, 508 F.24 969, 9731 (2d Cir. 1974). This
stat gvidences a strong public policy in support of
ar tion proceedings and enforcement of arbitration awards. A

@—\: should find that enforcement is contrary to public policy

only where enforcement would vioclate our "most basic notions of
morality and justice." Fotochrome, Inc., 517 F.2d at 516;
Parsons & Whittemore, 508 F.2d at 974. No understanding of the

facts before this Court supports the notion that enforcement of

6
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this arbitration award would violate our basic notions of
morality and justice. Instead, the confirmation of this award is
guite consistent with the stated policy of the United States, and

other signatories of the Convention, to encourage the resolution

of commercial disputes by arbitration. 0
CONCLUSION O
£ + For the reasons stated above, Seven Seas’ n%ﬁ is granted...

The arbitral award is confirmed and the Cle \ Court shall
enter judgment in the amount of $101.07 % ith interest at the
rate of 7.75% per annum from February, 999 (thirty days after
the date of the arbitration award, ing which time Tando had an

opportunity to satisiy the awa@l hout interest accruing) to

the date of entry of the j E;
50 nmiﬁnk

Dated: N . New York . é{b
J

X " 1955 4
&

United States District Judge
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DISPOSITION: [*1] Seven Sess” motion (o obrain oraer
confirmung arbitranoa sward granted.

COUNSEL: For Petitioner: Donald J. Kennedy, Esq.,
Caner, Ledyard & Milburn, New York, NY.

JUDGES: DENISE COTE, United States District Judge.
OPINIONBY: DENISE COTE

OPINION: OPINION AND ORDER

DENISE COTE. Dismicr Judge:
Peridoner Seven Seas Shipping (U

{"S5even

L 4

g (UK} Lud., Dispoment Owmner
MY Miusa, is a British corpora-
pal place of business in Berishirs,
respondent, Tando Limitada is organized
ander the laws of Angola, with its prncipal
place P business in Luanda, Angola. On Seprember 25,
1956, the two entered into a charer party agreement on
the NORGRAIN Form, in which Tando chartered the
Missa to carry whear from Housson, Texas to Lobito,
Luanda and Namibe, Angola.

The Misa [*2] wis loaded and ready 10 deparm
Houston, Texas on Oceober 10, 1996, but because » |etrar
of credit for payment thar was required under the govern-
ing charver parmy was nof in arder, the vessel was not al-

O
o

OQ‘Q
% .

lowed o p t cading berih. The problem was
pot remedied by uneil Oetober 24, 1994, After
the wh arrived and waa discharged in Angola,

Tando with invaiees of alleged de-
st the loading por: in Houston, and
meigrred in discharging ar e thres Angolan
, Tor the voral prmount of § 138,312.47. In response,
g & Domalty, Inc., agen: for Tando, clarmed that
detertion chasges only amounted o 5§ 62,840,

As a result of disputes over the detenrion costs, pur-
suant to Clause 44 of the charer party Seven Seas sought
to arbitrate and, 1o that end, appointed Me Donald E.
Zubrod as an arbitrator, and requested that Tando appoint
an arbitrator as well. Afier Tando falled to do so Seven
Sess moved befare the United Seates Distnct Coun for
the Southern Disrrics of Mew York o compel arbirra-
tien and 1o appeant an arbirrarer for Tanda. On July 29,
1997, this Court ardered Pleter LM, Vismans (o 18rve
a3 Tando's arbitrator. [*3] Zubrod and Vismans ap-
pointed Jonathan Harris as the third arbitrator. Vismans
contacied Tanda to confirm his sppodntment, bur did ot
raceive § response, Afner Tando's grace period of o
wesics 10 Tespond bad elapsed, the matter was considersd
by the arbitrators and on January 27, 1999, Seven Seas
wad swarded § 95,603.28 for damages and Tando was
ordersd 1o pay the full amount of the arbitrsticn fees,
wheeh totaled § 5,425, The arbitrators also ruled that if
Tando fmiled o sattsfy the award o Seven Seas within
20 days from the date of judgment, Imerest would re-
fume on the principal sum of 5 B4,132.43 ot the rase of
7.75% per annum until full payment was made or unzil
the award had been reduced 10 a court judgment.

Seven Seas has paid the full amount of the arbltra-
tor fees and has demanded satisfaction of the award by
Tando, Seven 5eas now requests ao order confirming
the award as & judgment of the Court in the amount of 5

United States
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1999 1.5, Dyt LEXIS 5374, *3

101,078,238 with inierea ae the rate of 7.75 % wnril entry
of judgment. Tando has ot respondsd 1o Seven Seas’
modion,

DISCUSSION

i. The Standard

Whether w recognize and enforce an wrbitration award
is governed in the first insancs in this [*4] case by
the Convention on the Recognition and Enforcement of
Foreign Arbiteal Awards (the "Convention™), 9 LL5.C
§§ 20/-208. The Convention requires contracting states
such 2 the Unired Soaes,

o recognize & Apresment in writing under which the
parties undertaks 10 submat 1o arhitration all or any dif-
ferences which have ansen of which may ariss betascen
them 1 respeet of a defined l2gal relanonabip, whether
eontracteal or oo, comcerming a subjee: maner capable
of s=rtlement by arbitraion

Cospvention, Ar. [I{1}. The Second Circuit has recentdy
held that

any comrrercial arbitrd agreement, unless if i3 between
rwo United States citizens, mvolves propenty loca
in the United Scates, and has no reasonabie

ship with ons or more foreign seares, falls
Cogvention.

Vusuf Ahmed Alghanira & Sons, W.L
Inc., 126 F34 15, 19 (24 Cir. 1997
de Mere, 51 F.3d 685, 689 (71h :

Here, classe 44(n) oF the ch
there i$ an agresment in w
that anae out of 3 eormep

ontracmual relanonship.
pistes are [*5] to be arbi-

putside of the United Stares. The
fore, powemnied by the Convention.

v ol an asbitranen award 13 8 summary
that convens a final arbitration award m@nto 2
j of the cowt. Omley v Schwarrzbergy, 819
F2d 373, 377 iad Cir. 1987). A court shall confirm an
arbitcation awast mane under the Convention “unless
findy ane of the grounds for refusal or deferral of recag-
nition ar eaforcement of the award specified in the sad
Convention.” ¢ US.Z. § 207 The Cournt may refiss
recognition and enforsement of an award "a the regquest
of the party agamst whom it is ifvoked, only of that
parry furnishes to the competént authority™ proof of the
existenes of any ane of five cizcumstances, Convention,

A V(1) Because Tando has not conrested Seven Seas”
motion in this cade, none of these grounds for refusal s
ralevant, Under the Convention, Anicle V21, the Coun
may refise 1o recognize an award upon its own finding
that!

2, the subjest macter of the differente & not capable
of settlemenr [*5] by arbitrarion under the low of rhe

country whene resognition is sought;
3. the recognition or enforcement af @m wiild
be contrary to the public policy tey.
Copvention, Arm. V(23 rtp@ §USC § 207
nose. '

L 4

2. Subject Marter [ Senlement by Arbitsation

The Federal h\-:. Act "FAA™)L O IS.C. 54 1
itration in the United States and

14 (1988),
“reflects \ilative recognition of the “desicability of
altermative 1o the complications of Jid-

arbieradhin
BT N escn, lac, w T, Kokiuwchi & Co., 815 F2d
Y Sectiem 2 of the FAA provides, in relevant

agresment in writing 1o submit to arbitration an ex-
isting controversy ., . . shall be valid, irrevecable, and
enforcesble, save upon such grounds 23 exist ar low or
in equiry for the revecation of any conmmact,

§USC §2 This procesding secks confirmarion of an
arbicration awand pursuant to the wrilten agreement of
the parties £0 arbitrale any controversy betacen them.
This Cour i2 nor aware of any grounds for the revocs-
tion of this contract, and finds thas the dispured ubject
master if, therefore, capable of retalugion [*7) by arbi-
tranion under the laws of the Unied States,

3. Contrary to Public Palicy

The United States, as & signatory of the Conventian,
is in agresment with the ceniral palicy starsment of the
Comvention, which i

o eacourage the recogrition and eaforcement of cam-
mercinl arbitration agreements in mrernational contracis
and to unify the standards by which agreements o ar-
bitrale are observed and arbitral awards ere enforced in
the signatnry conntries.

Scherk v. Alberro-Culvgr Cop,, 417 LS. 508 520a 15,
41 L. Ed, 24370, 84 5. Cr, 2449 [1973); wee Bergesen
v. Joseph Muller Corp., 710 F24 928, 933 (24 Cir.
1983]; Fotochrome, Ine. v Copal Co,, 317 F2d 5]2,
516 (2d Cir  1975); Parsons & Whittemare Overseas

United States
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1969 1.5, Dasi. LEX1S 9574, 7

Co. v Spctete Generale de I' Indusrrie du Azpler 508
E2d 069, 973 (24 Clr. 187%), This statemeny evidences
1 srong public polley m support of arbirration proceed-
ings and enforcement of arbitration awards. A coun
should find that enforcement is contrary to pablic policy
only whers enforcement would violae our “most basic
notions of morality and justics.” Folochrome, fnc., 517
F2d ar 5168 Parsons & Whittemore, 508 F2d ot [*8]
974 Mo anderstanding of the faces before this Coun
supponts the notion thar enforcement of this wintration
award would violate sur basie noslons of morality and
justice. [nstead, the confirmation of this sward [3 quite
constsient with the staied policy of the Usited Scates,
and other signatories of the Convention, to encourage
the resolution of commercial disputes by arbitrarion.

CONCLUSION

&
&
\$$
Q

For the reasons stated above, Seven Seas' motion
12 granted. The arbitral sward is confirmed and the
Clerk of Court shall enter judgment in the amounr of
5 101.078.28 with interest at the rate of 7.75% per an.
fum from February 25, 1999 (thirty days after the date
of the arbicration award, during which ume Tando had
an opporunity o satafy the award without iperest ac-
cruing) to the dae of entry of the judgmment.

$0 ORDERED: O
Daed: New York, New York Q~

June 24, 15599
DEMNISE COTE .
Upiued Seazes T €

N\
<‘<§\

>
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