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~RLING GLOBAL REINSURANCE • 
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UNITED ST~TBS DISTRICT COURT 
SOOTHKRN DISTRICT OF NBW YORK 
-·-----------·------------ - -~-x 

GERLIIIG GLOBAL RBtNSURi\NCE 
CORPORATION, U.S . BRANCH, 

Petitioner, 

v . 

l1lE Yl\Stltll\ P'lB & MAAI"" 
INSURANCB CO. I LTD . , 

Re l;;pondent. 

-------------------·--------- -x 

Betora: 

1 

New York, N.Y. 

98 Civ. 918 5 (LAP) 

Peorua=y 3 , 19'9 
4110 p,Tl'\. 

HON. LORETTA A. PRESXA, 

l\PPEAllANCES 
(via t&lephonel 

OPPENHBlMOR. WOLPP " DONN!LLY 
Attorneys for Petitioner 

EDWARD X. LBNCI 
P. Jl\Y WILKER 

BRAUD & NOVAK, LTD. 
Attorneys fOr Respondent 

MICKABL D. HULTQUIST 
CATHBRlNl! F. Cl!ASKIN 

District Judge 
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--> (In chambers i telephone conference o f f the 

record) 

THE COURT: We are here on ~.rlin9tB reques t for 

a conference 1n respect of what it contends is YAsuda's 

procedurally flawed crots petition and motion in opposi tio~ 

to Cerl i ng's petition . 

( (rJ Coun9s1 have brought to my attention Section 

121J{c) of the NeW' York State in5urance law , which states, 

"B~fore any unauthorized foreign or aLien insurer files a~y 

plaading in any proceeding against it, it shall either fA ) 

deposit with the Clerk at thA Cou~t in which ths proceeding 

18 pending cash or aecuritiss or tile wit" the C!erk a-bond 

with gOOd and sutficienc suret i es to be approved by the 

Court in an .Mount to he fi xed by the Cour~ suffi cient to 

secure payment of any tinal judgmen~ which may be rendered 

in the proceeding . or (9) procure a license to do an 

in$urance business in the ntate ." Clearly (B) is not 

relevant here . 

[{ J AI!! Judge Wood f"oun(1 in Skll1'Jd!a Amerjca ~ /1.( -JIb ",,'.>7 
~ y,g~ 

. ~ 

Reinsurance Corpor.9tion v. Cajll UscJonal de M o rro y Seger-a, 

1997 U. S . Dist . Lexu li .,221 (S.D.tr.Y. 1997) , "Pursuotn,; to 

this proviaion , if ~ foreign in~urer fails to post se cur ity 

as required, a Court can grant the movant party's motlon by 

default . Tho purpose at this law 1a to ensure that tore ign 

insurers can meet their insurance ob11gat!ons .- {Citations 
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omitted) . • 
I" (~J ~. Judge Wood also tinda 1n her opinion in Caj. , 

~The United States acceded to the Now York Convent ion on the 

Recognition and Enforcement of Foreign A~bitr.l Award~ (-The 

New York Convention ~ 1 on Septemb&r 30. 1970 .- She 9018 on 

to find that 'the purpose ot the New York Convention was to 

effectuate arb1tr.tion proce.dlng8 and their entorcement 

between companies of difterent nation&litie • . ~ Id . a: -14 . 

r [~ JUdte Wood goes on to find. ~B.cause pa r~ at the 

pUrpOSB ot: the Ite"" York. convention "'"' to encourage the 

entorc.mont or arbitral awards , the New York Convont ion 

allow. for tba posting 9'- prejud~ent aecurity . 

Specifically. Articl o~ the New York Convention prov1~es 

that 't! an application fo e the setting a,ide or su spension 

of tha award has been made to • compe:ent authorlty referred 

to 1n ~rt1cle V(l) (e), the aut~ortty before vhich the 8war~ 

is .ought to be relied 'J.pon may, i f it considers it proper, 

adjourn tha decision on the enforcement ot the award and may 

also . on application ot the party claimUng ento~cemont of 

the awar~. order the other party to give suitable 

aecurity . '" 

~5 J Judge Wood goes on to state that she notes t~t 
"Under Article Vel) (e) , 1ft COJl'lpOt8rtt authority ot: the 

country in which or under the lay of which tbe award WI. 

mado, I thererore . this Court would constitute a compet en: 
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... uthority and could , on application or the petitioner . order 

the reapondent to POl t adequat. 8ecur i ty . ~ ld. at .15--1' . 

[tJ I note Yasu~a'8 argument t ha t its f i ling ot its 

croal petiti on to conf irm the arbitra l award is not a 
-r----

pleading. I decline to so find . Indeed , i t cer~alnly 

appea rs to be a pl eadin9 and, in addition . it appears to be . 

to s ome extent, an applica t loD tor the Gotting asido or 

suepanslon ot t he award i n t hat i t seeks delay 1n paying the 

award and , i n Addition, seekR to dec r ease the amount at the 

award 85 claimed t y Cerling . Accordingly , then _. 

MS. CKASr.IU : Your Honor , are ve allowed to '!!lake 

• sU.t ement 1 
-, . , THI COURT : Sure . t 

MS . CKASXIN ; That the c ro,1 petition wa, not 

done 1n an ~ction against YaSUda . The p8t1tio~ wa. an 

.rtirnacivo moving on Yasuda" part to confi rm i t as 

written. . 

!J IfHa-COURT: I understand tha t that i8 "'hat it 

cays . However, 1n r eading i t and in diSCUSSi ons v i th 

couns.l over the la s t few daye and the impo~t or the !et ter& 

auDRitted by counsel , it 16 clear that the i mport of t he 

plead i ng io to d~l ay ~he paym!nt ot the arbitrel av.rd and . 

10 addition. t o decrease the afl",Ount of the .arbitral a;,.,a r1 as 

calculated by Gerling . Neither one of those positions can 

tairly be t ound 1n subatance to be a whole - hear te~ embr ace 
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of the arbitral award . Accordingly, I decline to be boun~ 

by the title put on the eros. petition and, rather, look to 

the substance of the cross petition and the discussions 

thereot by counsel over the last tew daya. 

-- ----~ACEOrdlnglY, then, under Section 1213(c) ot the 

New York insurance law, YaBuda may only pres~nt i ta 

lncerpretatlo;t ot the avard and its methode of calculating 

tbe amounts due it: it first poste the security required by 

Section 1213. 

MR. IfUL1'QUIST: Your Bonor. may we be heard on 

th1s briefly? 

THE COURT: I thought you had been, but Bure, 

Who ie speaking, please? 

HR. lnJLTOUIST: Michael Hultquist, representing 

Yasuda. 

THe COURT: Counsel, would you spell your name 

tor the court reporter, pleas~ . 

MR. HULTQUIST, H-U-t-T-Q-U-I-S-T. 

THB COURT: Yes, sir. 

MR. HULTQUlS~ : With respect to the pet!tion, 

Yaluda 1_ not seeking to reduce the award entered by the 

arbltJ.,Jtl panel. The express provilion of the awa.rd rendered 

by the arbitral p~nel dl~ecta Gerling to recalculate 

principal and inter.3t con.iutent with the directions ot the 

p~el. Specifically, on certain underwriting years, 

Lf I<. 

• 
92.32gct"C • 

1 participations have been reduced 1 . 5 percent,S percent, and. 

2 thera are other considerations tor, if you wil!, recislor. of 

3 the contracts that were at issue in the arbitration. All 

4 Yasuda is seeking is to have those calculations compl~ted. 

5 The tact is, while Gerling sought approximately 

• $4 .3 million at the arbitrat ion. the arbitral awa~d on 1:0 

7 tace recognizes that that $4.3 million is not the arbitral 

• award number. That number is subject ~o the expre~s 

9 direction of recalculating principa~ and interest basad upor. 

10 specifically paragraphs 2 and 3 o{ the arbitral a~ard . 

11 

l~ 

Yal!luda is not aeeking to h~ve the ~rd 5u6pended . 

All Gerling i~ SC9ki~in its crOGs petitio" 

1) la --

U THE COURT I Yasuda. 

15 MR. HULTQUIST: Sorry, Yasuda . 

16 ~ All Yasuda is seekin9 is to have the calc~la~icr. 

17 completed so tha~ both G8r~ln9 and Yasuda cen figure out 

18 what exactly the tinal number is, because right now neither 

19 Oerling nor Yasuda can tell you what the final nember is 

20 that'a undisputed and Buppor~ed by documentation. 

21 r,o THE CQVRT: 1'he caveat: that i s 80 importa.nt in 

12 your statemsnt ie the number that js undisputed . There is 

2) never going to be a numbe~ that 18 undisputed and. again. ! 

24 

" 
r~fus. to be bound by the title placed on the cross 

25 II petition. It 1s apparent to T:\e from the conversations of 
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counsel at the conferences we have had over the los t !e~ 

daye, since this matter has arleen. that it is Yasuda's 

intention here both to delay and to miniMize the amounts 

paid. not surprisingly, but that i.s ito posicion. 
r-- On the other hind, the New York insurance law 

~ke8 it yery clear that an insurance company litigant may 

not put Corth its interpretation of an award in ~uch a 

manner without posting eecurity . 

Acc~dln91Y. I order that unless security in the 

amount ot $9 mdllion 1s po& te~ ~s provided !ox 1n Section 

1113(cl Within ten husiness days or today, Yasuda'S cross 

pet i tion will be stricken . 

Ie there anything else , counsel? 

MR. HULTQUIST : Yes , to~ the record, your 

Honor --

TIm COURT: Sir . 

MR . IlULTQUIST: the b~sie t or the figure of $9 

million? 

THB COURT 1 YeG, indeed. I have reviewed the 

a~ard, 1 have revie~e4 Hr. Lane!'. February 3, 1999 let~er, 

1 have listened to counsel discuss the cornponenta ot the 

award .nd specitically the paid losses ot some approximat.!y 

$3 mi l lion, the reservoe ot approximately $3 million and the 

i ncurred but not reported 105189 in the amount ot 

approximately $] ~illlon. It 1s upon those figures which I 
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baae the amount ot the security. 

Is there $nythlng elee, couneel? 

MS. CHASKtN: Yee, your Honor. With resard to 

Yasuda', motion to dismiss, \I. would .tequellt that your I{onor 

Bet 8 briofing schedule tor that . 

THB COURTs ""hy don't you talks coni er a nd inform 

me by letter of your proposed briet i ng 6chedule. 

MS . CHASKlll ! A!.1. right . \o;e also would ask tha!:, 

&5 a housekeeping matter, I re~Jest.d of youc Honor on the 

26th of January for an extension of time to prevent Yasuda 

tro~ being in technical delault . I wan~ to go on the record 

as rene~1ng that request for an extens ion ot time 1n ligtt 

ot you~ Honor'e .-

THE COURT : Would you ~epeat, plea.e. 

~s. Che.ki n, the ~aet few ~ords. Min light of." 

MS . CHASKW: In Hght of your rule . _ believe 

it i. Rule 2Cd) .• 1n which you alk thia mot!on not be f iled 

1n the court until they are tully brieted . 

TltB COURT: 'iss, Inc1eed . Cenerally what happens 

is counsel agTe. to e~tend the time to move, answer Or 

otherwise respond to the pleading until the date when the 

tully beieted motion ill tiled . 

Is there any obj ection to tha~, Mr . Wilker1 

MR . WILKER: t10. your Honor. And I u:'}derstand 

that they have ten days. We recognize that rule, and to the 
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8Xt.~t i8 necessary. we would consent to th~t . 

WOU1~ cur view that nothing should be done until 

sae 
I;hs te~ 

days that they have to !ilc ~ecurity. It they fail to file 

security , then we will take whatever course we think ~a 

appropriate. If they tile security. then ve think the only 

issue at that point will be not the motion to dismiss, but 

~hat should the numbers be i~ they are gOing to COntent o~r 

number •. 

THB COURT I Ms. Cha8k~n. does that take care at 

it tor you? 

MS . CHASKIN: I am not aure ! completely 

understand . your Honey . You are saying that we have ~~n 

days to post security and at. that point we should Btart a 

brieting 8chedule? 

TUB COURT. Counsel. may I ask yot:. thi a ? Do YO·,J. 

need this on the record? 

HR. WILXER: }lo. 

MS. CHASKIN: No . 

TUB COURT: Off the record. 

(Discussion ott the record) 
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