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UNITED STATES DISTRICT COURT
EQAFTHERN DISTRICT OF NEW YORK
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GERLING OLOSAL RETNSURMICE
CORPORATION, U.§. BERANCH,

Feticionar,
W
THE YAREUDA F & HARTIM
THEURAECE ©O. ] LT1D.,
Ranpondent .
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Befora:

ﬂEHLING GLOBAL REINSURANCE .
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Hew Tork, M.¥.

#3 Clw. 9185 [LAD)

Fabruary 3, 183§
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HON. LORETTA A. FPREENA,

AFPRARARCES
[wia talephons)

OFFENHETHER, HOLFF & DOHNELLY
Attorneys for Petlcionar

BOMARD K. LEHCT

F. JhY WILFER

BRAMD & WOWAK, LTD, A
Attorneys for Respon

MICHARL D. WULTQUIET N

CATHERINE F. CHABKIN:
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THE COURT: Wa afe hare on Derling's reguest for

4 conference in respiet of what Lt concends is Yasuda's
procedurally !mﬂ"uﬁ.n petiticn and motion in oppowition
to Gerling'p ﬁpmu

_ Cognanl hawve brought to my actentlon Ssction
131eNaF Ehe Hew York State insurance low, vhick statem,
‘ﬁﬁl"lﬂ? ufisuthorized foraign or allen insurer filea amy
ji'iiumg in any procesding sgainst it, it shall efther (A}
deporlt with the Clerk of the Court in whlch the procesding
is pending ecash or securities or £ile with che Clerk a*bond
with good and sufficient auretiss to be approved by tha
Court in An smount to be fixed by che Cours sufficient ea
seture paymest of any fimal judement whichk may be rendeced
in the proesseding . . or (B) procure & license to do ap
insurance business in ths otake.”® r:'Lurh:- {#) Lla moe
ralgvant hare.

A Judge Wood found Ln Skandis Ames)ea

Reinsurance Corparacien v, Cais Macional de Akerrs ¥ feacre,

L9sT 0.9, Piskt, Losum 7231 (8.D.H.¥. 10971, "Puragers to

Ehis prewiglen, 1f & focelgn insurer falls to posc megurley
k8 required, a Couirt can grant eha savant parcy's matlon by
default. The purposs of this law lo to ensure that foroigm

insurers can mest chelr imsurance cbligations.* (Citarians
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E_!," &n Judge ¥ood alee finds in har epialon in Caja,

omlocad) ,

"The Unitsd States accedsd to the New York Conventlhon on the
Recognltion and Enforcament of Forelgn MArbitral Awards |*Tha
Maw York Convention®) on Beptesber 30, 1%70.° Ehe goss on
to find that "Tha purpbse of the Mew York Convention was ta
sffsctuscs ArBitcatlom procssdinos and thely anfsccenank
betvesn companies of different nacionalivies.® @, &= *l4.

{ .l'ud-*- Wood gose on te find, *Because par: of cha
purposs of the Mew York Conventlon was to encourage tha
enforcemant of arbiceal awsrds, tha Mesw Tork Corrantiod
allews for the posting of prejudgment semicioy,

Epecifically, l.rlr-it.'llill of the ¥aw York Convenchizn provides
ehat *IE an spplicstion for the setting aside or suspension
of the avard hay been made to & compatent suthorlbty rlﬁﬂ_‘ilﬂi

to In Rrciele ¥i1) (el, the authoricy bafore which tiiy dvard

is sought to be relisd upon may, if it :nhliﬂtu"..it proper,
adjourn the decislon on the enfoccemsnt of {ﬁiqﬂﬂ and may
ales, oa application of the party i:!lquj.lrﬂhm “n:ﬂﬂ-‘n: af
the award, order the other parily to (!wn sultable
sscurity. '"

Judgs Wood goes on Bo spkte that she notes chat
"Under Article VULl (el, “‘p";m suthority of the
eountry in which or mlq “the lav of vhich tho sward vas

=ade, ' thecafore, mp Court would eonstltute & conpeleRs
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autharity and conld, on applicatieon af the petitlomer, erder

the respendent to post ademeagd magurity.® Jd. at *15-41¢,
| -~ y

It 1 nate Ium','ﬁw that irw filing of it

eroas petition to confAThe arbitral avard iz not s

plmlirqr. 1 declige thesd find, Indesd, it z;_r-_.m:,r
Eppears £o bo & Iltmw_l and, in addicion, it sppenrs to be,
T ] “ulyl., dn ml leation far the saiting aside or
-u-p-ﬂnkp ut the award in that it sraks delay in paylng the
sungd ghd, in sddition, seeks to decroase the amcant of the
@wftd hn claimed By Jerling. Accordingly, then --
M3, CHASKIM: Your Measr, are we allowed Lo nake
A stacesani]

THE OMMT: Bure,
HE, CHAREIN: That the cross petitlon wai pot
dofie in am sction agaimet Yasuds. The pecleiar was an
affirmacive mowing on Yasuda's part to confiem it as
writien,

THE-COUMT: 1 underecand chat chat Lo whae Le
Edys. Hosewsr, Lln fesding Lt and in discusslons with
counsel over the last few days and the irpott of the lettecs
submicted by counmel. it le clear that tha Lepokt of the
Plesding i td delny the paymant of the srbitral Avard and,
in slielon, ©o decreass Lhe amdunt of the Arbitesl @ward as
calculaced by Garllog Baither ong of thase positloss eam

Eairly ba Ffound im substance to be a whols-hearted ertrace
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of the arbieral sward. Accordingly, I dsclins to ba bouns

by the Eikle put om the erces petitlen end, gather, look ta

ths substance of tha ercae petlclon ind the diecussicne

therect by counssl ower Ehe last few dayw,

Acoovdirgly, Ehem, under Section 1713ic) of cha

Mew York insurames law, Yasuds mey only present its

l-utllrpr-utu:luniui the aveed eeed Lts mechods of calealazisg

Lhe smcusts dus [ it ficst posts the secusiey Fequired by

Bection 1213

HA. HEOLTQUIST: Your Homor, may we be heard on

Ehin bBElally?

THE COURT: 1 chiught ymu had besn, but sure.

Who in speaking, pleasa?

Yamufa .

far the

HE, TULTOUIET: Michesl HMultguisc, Tepressnting

THE COURT: Counsel, would yeo spell ypourondes
taurt Feporter, plesss. .

HR. HULTQUIET: MH-U-L-T-Q-U-1-§-T

THRE COURT: Yed, slr.

WR. WULTOUIST: With respadt tg the peticice,

Yasuds is not seeklng to reduse €he Nwafd entercd by the

arbitral pansl. The l'l:pﬂt‘.’!i;pﬁjﬂl of the svird rendered

by the acbitral pansl difisesh Gerling te recaloulace

principal and inversst cchsiotent with the diroccicnes of tha

panal.

Epecifically, on certaln undarwciting years,
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pacticipatione hava Been ndun;ﬁ"'@?"'ﬁftml. § parcant, and
thara mre cthar l:ll:l'ﬂll.‘-urlt:l-uﬂl‘«l_k’. if you will, reciglos af
the contracts that weprs ac iiM in the arbitracien. AlM
Yanuda i sesking is O Mwde those calculations completsd,

ThE E.l:i i!, while Gerling Eought approsisaesly
§4.1 million l‘hlhivl‘:hllrntlun. the arbicral award on irs
face recognizse lr.>hu chat F4.1 million im mot the arbicral
award fispher? That mumber iy subject to cho exprass
dieagtlon of recaleulating principal and fntersse based upas
Wpedhtfically paragraphs 2 and 3 of che atbitral avaed
'-l:ihdl is not seeking to have che avard suspended.

AlL Gerling is seekisg in ite oross peciclowm
ig ==

THE COUWT: Yassss,

MR, RULTIUIST: Sercy, Yamuds.

AlL ‘Tasuds lw sesking im o have the calculaties
conplaced sc that both oeriling and Yasuds can figure out
what exmctly tha £inal nurber is, because right mov nelchep
decling nor Yapuda ean tell you what cha Filpal nenber s
chat s usdisputed and supporced by doctumentacion.

! THE COURT: Tha caveat that 13 mp important in
your statemant i@ the pumbar that is undisputed Thare is
nover golog to bs & nusber thar io undisputed and, again, I
Féfuma to be bound by che Editla placed opn the eross

pecition. Ie im apperent to mé from the conversations of
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counsal at the confersnces we have hed cver Ehe lost fgw
daye, #ince this matcer has arisen, thes fc in Yamuda's
intention here both to dalay and to miniwioe che AFCUREE
paid., Mot susprislngly, but thae ls lcs pemicion.

On the othar hand, tha Mew York ipsarsnce Law
Eakan Lt wafy clear that mn dmsurance company licviganz may
net put Corth 1te InCerpeetsation of an award im such a
mannar vithout poeiling securicy.

ur.-l-:hlnq:l.r. I order chat unless security in che
amgunt of 59 milllen is posted ae provided for in Ssction
1113 c| wichip ten Business dsya of todey, Yamuds's frose
peticion will ba steickan.

im chare anything elas, oouneel?

HR. WULTIOIST: Yes, for the record, your
Hophae --

THE COUMT: Oie,

M. LTQUIST! -- the basis for the fighrdnad §
mlllion?

THE COTHT: Yed, indesd, I haye Pesiswed the
ausrd, 1| Bave reviesed Hr. Lasci's Februaty 30 1999 let:ier,
I Bave listened to counsal digcuds che l_;\-iﬁ-ar_nll_- af the
award and specifleslly tha paid 1!],*["&! fons approwimacely
¥ million, the ressrvas ug fiprmluulr 7 millicn and che
ingurred but met reported hﬁ_-n in the amount af

approsimately §3 nillidn ™SIt Ls upon thome figures which T
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ME. CHASKEN: Ypa our Monor. With regard e
Tanuda's motion o dismien; w8 would request that your loooe
set 8 bricfing schedula Mot Ehac.

TiE gfURTY “Why don't you folke comfar and inform
m by hhr.m;sl"'iéu'r propossd brisfing schedule.

WS, SCHABRIN:  ALL right. We also would ask thas,
L1] ;‘hguﬂknplr-: matker; I requosted of your Homor on the
2Eeh o/ Taneary foar an extonsion of time vo prevens Yasuda
h_ﬂl bgimg in tachaical default I wapt to go &n thea recard
‘Al renesing thay regusst [of &8 sxtenctlon of tiss in ligks
al your Aonor'm =-

THE COURT: Would you repeat, pleass,
¥e. Chaskin, the laat Pev words, "in light of.®

NS, CHASETM: In light of your culeé -+ I belisve
it 48 Mule 2(d} == in which you askt this mation not be £iled
in the epurt ustll chey are fully bBelefed.

THE COUMT, Yes, indesd. GCenerally what happens
is vounfel agres Lo oxtAsd the time to move, AREWer or
atherwiss respond to the plesding uncil the dite When tha
Fully briefed moclen tn filed.

Ie thars any objseclen to Chet, Hr. Wilkes?

MR, WILKRR; ®e, your Honor. And T understand

Ehat they have cen days. We recognize that rule, a@d ta tha
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B fEcEsIAEy; wE woeld coasent to thak, In.
r wiew that nocthing ehould be domm uncil *ha ces

days that thay have ta flle security. IF thay fail to tilas

securicy, than we will take whacerss courses we think is

lmsue st that polnt will be pot the motion to dismiss, but

sppropriate. 1f they fils security, then we think tha only Q~

what should the posbers be if they are going to mnulté,

rurhare,

it for you?

underatand,

THE COURT: Ms, Chaskin, dges that ta \Q{

MY, COERSETH: T am mot sure I

poar Honor. You are saying|chat have cun
days to post security and ae tha ahotild stare a

£
briefing mchadula? é

Pncousntoavagus

THE COUXT: I amk you thin? Bs yes

mead this on the tecord
HR. WILK .

v Mg,

Off tha recerd.
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