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UNITED STATES COURT OF APPBALS ﬁw
FOR THE MINTH CIRCUTT
RANDALL R. MELTOM, ) No, 97-15395
) D.C. No. CV-96-00492-DLJ
Plaintiff-Appellant, )
) MEMORANDAUM'
Vi }
)
OY HAUTOR AB, a foreign )
G )
Defendant-Appelles. )
|
Appeal from the United Stages District Count
for the Nosthern Division of Californis

D, Lowell Jensen, District Judge, Presiding

Subsitied August 10, 1598°
San Francisco, Califorals

Befure: BRUNETTI, TASHIMA, and GRABER, Circuit Judges.
In 1990, Randall Melton purchasid e $0 foot Swan yacht from a Finnish
manufacturer, Oy Nsutor Ab, throwgh's sales agent in California. The yacht wes

"This disposition is not sppropriate for publication end may not be cited to
or by the couris of this circult except as provided by 9th Cir. R. 36-3.

The panel unanimowsly finds this case suitable for decision without aral
argument. Fod K. App, P. 34(a) and Ninih Circuiit Rule 34-4.

Mw;lwmmm,ﬁ@-ﬁmu. which Melton
nmﬂmmmuuhhurnmﬁ:_ﬁiw of & manufacturing defest,
Melton clbtained & $400,00) Srbiersticn sward against Nautor from an asbitrstor in
Finland, He filed this wctia.a eoforce the sward under the Convention on the
Recognition and Baforbement of Foreign Arbitral Awards, § ULS.C. § 201 (the
“Canveafiop™). The district court dismnissed the sction for forum non conveniens.
Th.h-lﬂrlﬂ followed. We have jurisdiction, 28 ULS.C. § 1291, and affirm.

Appellant ergues for the firsl timwe on appeal thl the venoe provision of the
Convention precludes application af forem non conveniens. As this argument was
not rafsed below, it is waived. oo, 0., Crawfod v. Lungren, 96 F.3d 380, 389
0.6 (Sth Cir. 1996). Our decision is limited 1o the application of the doctrine of
farum non sonveniens to the specific facts of this case. We express no opinion ss
to Interpretation of the Conveation on the Recogaltion of Foreign Arbitral
Awardy,

Under the doctrine of forum soa conveniens, the court may grant
If (1) an adequate elternstive foram extsts, and (2) the balance of redevant pri
and public interest faciors fivors dismissal. Creativg Tech Lid v, Agtech
ETE.Lid., 61 F.3d 636, 699 (%th Cir. 1995). In this case, Oy Nautour Ab and
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Melton are subject to, or have submirted 1o, jurisdiction in Finland. An sdequate

alternative forum exists,
The private interest factors concern the logistica of assembling s case. They

relative erse of scoess 1o sources of proaf, evalabilicy of compulsory
process for attendance of unwilling, end the cost of obtaining sttendance of
willing, witnesses; passibility of view of premises, if view would be
appropriste to the ection; and all other practical problems that make trial of
& casc ensy, expeditious and fnexpensive,
Gulf Ofl Co, v, Gilber, 330 U5, 501, 508 (1947). Public interest fectors include:
judicial sdministrative difficulties; the burden of jury duty on the comamunity; the
local interesnt in edjudicating the matter; and svoidance of unnecessary confliet of
law problems by having a forum apply law foreign to itself, Id. st 509. The fact

that the law in the current forum is more favorable 1o the plaintff thas thelaw in

other forums should not proclude dismissal. Pipec Aircraft Co. v. Riyng, 454 U.S.

257, 261 (1981).

The district court aderessed the evidence preseated ghd weiighed the
relevant private and public factors. The district court did not abuse his discretion
in concluding that the belance of private and public interests pointed toward
dismiszal.

AFFIRMED.
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The majoricy refusss to topsider mppellant’s argument that
the vanus provision of Ehe-svatute implementing the Convestion en
the Recognition and(Bntdrossent of Forelgn AYBLtral Avards (the
‘Comvention®], A& ul-,c .| 104, precludes application of forum non
ponveniens to bassl arising under the Convention, hecause it Lo
ralend gor the first Cime on appasl, The dcctrine that a licigant

Melton w. Oy Naucor Ab, Mo, §7-13138

who has nog’ raimad an issas below bad walved it ie one of
diséeacion. SGes Gelf-Realisacion Fallowship Church v. Anspds
Ghicch of Self-Resligation, 59 ¥.3d 903, 912 (8th Cir. 1096). We

fay conslder m newly-relsed Sssue 42 it is oo of Jow. Jd. The
issua tandered by appellant i such an leEuo.

Hers, the clrcomgtances counsel in favier of coanidecisg tha
imwua, whick is one of firet impressics. If seoms Lo me urwlge Lo
apply [orun pon conveniens co am &ctiom to enforce a forsdgn
arbicratien swvard usder the Cogwvestion, in the sbsepce cf any law
that forum nom conveniens appllea to cases arlslng undsc Lhe
Comvention. 1 would, thus, firet desids the underlying legal
istia befars applying & nos-asistsnl fule Lo this came.

If 1 were to féach the merdits of tha forim poo comvenlens
iesus, [ camnot sgree with the majority’s snalysds and woidld,
Ltharsfocs, veverse om that lesus. Flest, the sajerity concludes
that ®[a]n sdeguate forum eximin,® but the record Is bace of amy
abowing am co che sdaquacy of Fiplasd as & fozam; all chat the
eecagd ghows In that s forum doss axist thecs, and nothing moce.

1t lu the maving party’s burden to make n showing of URifeghSiates
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and Oy Heuter Ab sisply has not dome so. I would, Ethus, hold that
tha Eirst Fackor sequired By ches cepslew, g, £.g.. Cimative
Tech.. Lid. v, Astech Bye. Fri. Led.. €1 F.34 @96, 639 (dch Cir.
1¥¥5), i not pressnt.

On ths balancing of the privets and public interest [aotors,
the majority, like ths district court, mistakealy relles on
fogrore inapplicable to this case te concluda that those [aotors
support dismisssl for forum pos comvenisns. Por axemple, all of
ehe gulf pil Co. v, Gilkart, 330 U.5. 501, %68 (1847}, Fectors
digcubisd by the majoricy afe factors that sre "praceical problems
khat make prial of & casa easy, sxpediticus and inexpénsive.® Id.
(eephasis added) . In this cass, howewar, we aré not dealing with
# potentinl trial, but with s smeary procesdisg to confimm an
arbicration sward.! ges, s.g.. Tovlor w. lNelsgn, 788 F.3d 220,
235 (#th Cir. 1996). Thus, the proof and legletics Factors g
sttapdant to trlal are oon-exisbsnt. The Gulf Gil MM! I.ihh'
does oot apply to procesdings to snfocce sn arbltratiemcpwesd. 1
would thus find thooe private interest Factors to Wedgh sgainsc
delendant ,

The same s largely trug of the publdo h_l:i!nh factors. Inm
& proceeding to enforce & forsign l-thﬂr\r:'ll'jih svard, most of them
weigh against invekisg forum nca gogveniéns -- thay (g.g., the
®hurdan af jury duty on the wj simply are inippllcable.
The only pablic isterest rq.g:‘r wilghieg dn faver of dafendant is
any potentisl problem ln Bpplylng foreigm law. Federsl district

1 In most cawas, petitioms to comfirm srbitraticn awards ace
routinaly handlsd aa motlona en the sstions calendar.

courts, howsvas, apply foredgn law r‘&fﬁiu and gur procedurss
ars adequace for the purposs. | R, Clv. P. #4.1, In a
cass such as this. whare the wtm conkomplates an
snforcesant accion in thid\gouptry, we should mot let this single
tactar, in tha .lhnn?n.,[.',l.tl athar Factoars, control tha
mpplication of foren'gen’ comveniens.

For all ;lfﬁn: raéascne, wears 1 EC reach the marits of thae
forum nop ponvendans issus, T would reverse the districc court'a
invocacion/of, the doctripe. J, thorafors, respsctfully disssnt,
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