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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

Case No. §7-3833-CTV-MOORE
CAVALIER CONSTRUCTION

COMPANY, LTD. (Bahamas), et al.,
Plaintiffs,
vs. ORDER
& THE BAY HOTEL AND RESORT, LTD.,
etal,
Defendants. CL“SED
/
CIVIL
CASE

THIS CAUSE initially catné before the Court upon Plaintiffs’ Motien for Emergency
Consideration of Motion forinjunctive Relicf (DE # 18). At the hearing on the above-referenced
Motion, the C:rmiq_uﬁﬁunndwhmnhﬂumrmtim on the Recognition mnd Enforcement of
Foreign Arbitral\AWards, codified a1 9 U.S.C. § 201 ét.seg. gramts the Court jurisdiction over this
action.

UPON CONSIDERATION of the motions and memormnds addressing the threshald
jurisdictional issue, including Plaintiffs" Emergency Motion for Injunctive Refief (DE # 16), the
supplemental memoranda thereto and D:&uda.u: The Bay Hotel and Resort, Lid.'s Motion To
Dismiss Amended Complaint (DE # 33), having heard the argument of counsel and being othermise

fully advised in the premises, the Court enters the following Order.
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BACKGROUND

Plamtiff Cavalier Construction Company, Ltd (Bahamas) (MCavalier Bahamae™) is a
Bahamian corporation. Cavalier Construction Company, Lid (Turk and Caicos Islands) (“Cavalier
T & C7) 1s aTurks apd Cacos corporation. Defendant The Bay Hotel and Resort, Lid. (*The Bay™)
15 also a Turks and Caicos Corpaoration.

On or about Angnst 18, 1993, Cavalier Bashamas and The Bay entered A0 a 'written contract
for the construction of a hote! in the Turks and Caicos Islands. The construction contract contains
an arbitration provision which states as follows:

Any controversy or Claim arising out of orrelated to the Contract, or
the breach thereof, shall be settled by athitration in aceordance with
the Copstruction Induswy Arbimation“VRules of the American
Arbitration Association, and judgmnt upon the award rendered by
the arbitrator or arbitrators fhay be emtered m any court having
j = i. I- I £ y

Disputes arose during construction, and Cavalier Bahamas made a demand for an arbitration
hearing in Miami Flonda Begmning on or about July 14, 1997 and concluding on or about October
7, 19597, Cavalier Bahaina$ and The Bay participated in arbitration hesnings before a pane! of the
American Arbitrafion ASsociation in Miami, Florida. The pane! applied the substantive law of the
Turks and Gascos Islands during the procesdings. On November 7, 1997, the papel issued an award

in faver'of Cavalier Babamas and Cavalier T& C* On or 2bout December 2, 1997, the pane] issued

i The Zurich Indemmnity Company of Canada and Zunch Insurance Company
(“Zurich Defendants™) are also named as Defendants. The Zurich Defendants do not play a rele
o the jurisdictional question before the Court because they are not parties to the arbitranon that
15 af the heart of this action. See Amended Complant at ] 18.

i In the award, the panel granted a request by Cavalier Bahamas to add Cavalier
T & C a5 a party to the arbitration proceadings. As a result, the panel’s award applies 1o both
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a supplemental award in faver of Cavalier Bahamas.' In their Amended Complaint, Ea"u'-:!liﬂ'
Bahamas and Cavalic T & C ask the Court to confirm the panel’s oniginal and supplemental awards
and enter judgment accordingly.

DISCUSSION

Before taming to the relief requested, the Court must make a threshold iguiry and determine
whether it has subject matter jurisdiction to entertsin this action. In light of the foreign citizenship
of all the parties to this case, the only possible basis for the Court’sjurisdicticn is the Canvention
on the Recognition and Enforcement of Foreign Arbitral Awands (the “Convention™), 9 US.C. § 201
etseq. Cf. Lander Company, Inc. v, MMP Igvestments. Tnc., 107 F.3d 476, 475, cent, denied, 118
S. Ct 55 (1997) (noting that the court thergin bad jurisdiction under the Federal Arbitration Act
because of the diverse citizenship of the parties as well as under the Convention).

The Convention gives inditiduals and companies involved in internartional trade a dispute
tesolution mechanism by providing for the recognition and enforcement of fireign arbitration awards
in signatory countries, Asticle I(3) of the Convention, however, gives a signatory country the option
of declaring that.jt will enly apply the Convertion to awards made in the territory of another
signatory\ to-the Convention ~ that is, on the basis of reciprocity. The United States, in its 1970
dektatation of accession tn the Convention, opted to apply the Convention on the basis of reciprocity.

Sec Historical and Statitory Notes to 9 US.C. § 201.

o
f
.

Cavalier Bahamae and Cavalier T& C.
3 Cavalier T & C is not nzmed in the panel’s supplemental award.
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The principle of reciprocity is critical to the Court’s resclution of the junisdictional inguiry
oeeause the substantive law of 2 non-signatory nation was applied by the Florida penel in arbitrating
the dispute between citizens of non-signatory nations ' In other words, the Court must decide
whether the-Convention applies to an award rendered in the United States under thes= circumstances.
If the Court deterrines that the Convention does not apply under the factors set forfh above, it lacks
subject matter jurisdiction over this action and must dismiss the case. -

Other eourts have addressed similar jurisdictional issues arising ander the Convention. Most
recently, in Lander, the Seventh Circuit held that the Convefidon-applies to arbitration awards
rendered in the United States and resolving a dispute between two United States nationals arising
out of contract performance in a foreign comntry, \d)"ar 432, In Bergesen v. Joseph Muller
Corporation. 710 F 2d 528, 933-34 (2d Ci/ 1983), the Second Circuit held that the Convention
applies to non-domestic awards rendefed i the United States and arising from a dispute berween
forcign citizens of signatory nations ‘Neither case, however, squarely addresses the jurisdictional
issue presented 10 the Cowrt- I fact, the parties have not cited and the Court's independent research

has not located 2 case discussing the precise issue raised hersin.

N

S

. A review of the list of signatory nations reveals that nesther the Bahamas nor the
Turks and Caicos are parties to the Cogvention. See Historical and Stangtory Notes to 9 US.C.
§ 201.

United States
Page 4 of 6

PRGE 1d g 9



JUN. 1§

5
Lr B9 [(FELY 1§ 83 AMERTCAN ARBITRATION

AUC-21-08 13.04 FROM. BUTHERLAND ABBILL P T P p————

2T IER 148 PAGE 7
FPAaCE
-

=

The Court’s analysis begins with the following operative language from Article I{1) of the
Convention:

This convention chall apply to the recognition and enforcement of
arbitral awards made m the termitory of & State other than the State

* where the recognition and enforcement of such awards are sought,
and arising out of differences between persons, whether physical or
legal It shall also apply to arbitral awards not considered ac domestic
mmMSthmmmmmmmﬁrnunmn
:nu;hL :

The Cmmﬁn:ls. and the parties agree, that the arbitration award #u question does not meet

. the territonal crterion found in the first sentence of Article I{1)\becsuse the award was made in

Florida and enforcement is sought in the United States  See-jdbat 932, Therefore, the Convention
ean only apply if, pursuant to the second seatence of Axtiele I(1), the arbitration award in question
is not considered domestic. On this point, /e Eourt turns to the Second Circuit’s decision in
Berpesen, the case most analogous to the present action.

In Bergesen, the Second Cigttit held that “swards ‘not considered as domestic” denotes
awards which are subject 13-the Convennon not because made abroad, but becapse made within the
legal framework of adother country, e.g., pronounced in accordance with foreign law or invelving
partics domiciled or baving their prmcipal place of business outside the eaforciag funsdiction.™ [d
Undecr the Betgesen court's definition of awards “not considered as domestic,” the award before the
Coust, which was rendered pursuzst o the substantive law of the Turks and Caicos Islands, falls

within the purview of the second sentence of Article I(1).
: '
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The Court’s mquiry is not complete, however, until it considers the effect of the Armicle I(3)
reciprocity requirement wnder which the United States l:::hﬂﬁiﬁ:Cmvmﬁ;un.’ As noted above,
the United States declared that it would only apply the Convention on the basis of reciprocity — that
15, 1o awards-made in the temitory of mother signatory nation. See Historical and Statutory Notes
to 9US.C. §201. The Court has already concluded that the award at issue in thi$"action must be
considered a non-domestic Turks and Caicos award in order to fall withid e scope of the
Convention. The Court has also noted that the Turks aad Caicos Islands &t not signatories 1o the
Convention. The United States' decision to involce the Conventien's reciprocity option would he
rendered meaningiess if the Court were to find that the Cogvention, as adopted by the United States,
applies 1o a non-domestic Turks and Caicos award, .Accordingly, the Court concludes that the award
in question does not fall within the Conventioerbyt, instead, is ultimately excluded by the reciprocity
requirement.®

In arriving af its decision, the'Court did not fail to note that the United States has little or no
interest in enforcing arbitration #Wards which solely concern citizens of non-signatory nations and
the law of 2 non-sigpalory state, particularly when the non-signatory state weuld not reciprocate the
United States” Siforts.

—

\\ On this point, Berpegen docs not grovide the Court with asastance becanse the
Séeond Circuit, in arriving at its decision, did not specifically address the question of reciprocity

g EﬂihﬂB:hMﬂdCﬂ:hﬁT&C:ﬂ:ﬂ:p‘tmﬂuﬂﬂu&msmlmghy
m“hmﬂ:ﬁuﬂm@mmﬂ&mﬂmdﬁmﬂﬂ{u should
be considered “made™ in the United States for purposes of any reciprocity analysis. This
argument amounts to circular reasonmg. If the gward is “made™ in the United States it is
specifically excluded from the Convention by the frst sentence of Article I(1). If the gward is
exciuded by the first sentence, the Convention can only apply if the award is considersd non-
domestic within the mesning of the second sentence of Article I{1).

&
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