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IN TIlE UNITED STATES DISTRICT COURT 
FOR THE SO'UTlJERN DISTRICT OF FLORIDA 

MIAMI D,MSION 

CAVALIER CONS1RUCTION 
COMPANY, LID. (Bahamas), et aL, 

Plaintiffs, 

vs. 

TIlE BAY HOTEL AND RESORT, LID., 
e[ aI., 

Defendants. 
____ __________________ ,1 

Case No. 97-3833-CN-MOORE 

ORDER 
~R1.QS JlJENlitt 

ClER'K u.s. OtST. CT. 
$..0.. OF J1.A.. • ""'''1 

CLOSED 
CIVIL 
CASE 

nns CAUSE initially came before the Court upon Plaintiffs' Motion for Emergency 

Consideration of Motion for Injunctive Relief (DE # 18). At the hearing on the above·referenced 

Motio~ the Court questioned whether the Convention on the Recognition and Enforcrnlent of 

Foreign Arbitral Awards, codified at 9 U.S.C. § 201 et Seq, grants the Court jurisdiction over this 

action. 

UPON CONSIDERATION of the trlotions <md memoranda addressing the tlu'eshold 

jurisdictional issue, iru;luding Plaintiffs' Emergency Motion for !Dj=tive ReliefCDE # 16), the 
. ! . 

supplemental memoranda. thereto and De:fc:idant The Bay Hotel md Resort. Ltd:s Motion To 

Dismiss Amended Comp1ai.n:t (DE # 33), having h=d the argument of counsel and being otherwise 

fully advised in the premises, the Court enters the following Order. 
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BACKGROUND 

Plaintiff Cavalier Construction Company. Ltd. (Bahamas) ("Cavalier Bahamas") IS a 

Bahamian corporation. Cavalier Construction Company, Ltd. (Turk and Caicos Islands) ("Cavalier 

T & CJ is a Turks and Caices cerpOratiOIl.. Defendant The Bay Hotel and Resort, Ltd. ('"The Baij 

is also a Turks and Caicos Corporation.' 

On or about Au~ 18. 1993, Cavalier Baharnas and TheoBay altered into a written conlnet 

for the construction of a hotel in the Turks and Caicos Islands. The construction contract contains 

an arbitration provision which states as follows: 

Any controversy or Oaim arising out of or related to the Contract, or 
the breach thereof: shall be settled by arbitration in accordance with 
the Construction Industry Arbittation Rules of the American 
Arbitration Association, and judgment upon the award rendered by 
the arbitrator or arbitrators may be entercd in aJJ'f court !laving 
j~sdiction thereof. 

Disputcs arose during constnu:tion, and c.walier Bahamas made a demand for an aroitration 

he::aring in Miami, Florida. Beginning on or about July 14, 1997 and concluding on or aboul October 

7, 1997, Cavalier Bahamas and The Bay participated in arbitration bearings before a panel of the 

• American Arbitration Association in Miami, florIda. The panel applied the substantive law of the 

TurIcs and Caicos Islands during the proceedin~ On No.veznbcr 7, 1997, the panel issued an award 

in favor ofCavalic:r Bahamas and Cavalier T &:. C.l On or about December 2. 1997, the panel issued 

1 The Zurich Indc:nmity Company of Canada and Zurich Insurance Company 
("Zurich Defendants' ') ;rre also named as Defenrlants. The Zurich Defendants do not playa role 
in the jurisdictional question before the Court bcause they are not parties to the arbitration that 
is oat the heart of 1fcis action.. See Amcmded Complaint at 1 18. 

2 In the award, the panel granted a re:p1est by Cavalier Bahamas oto add Cavalier 
T &:. C as a party to the arbitration proceedings. As a result, the panel's award applies to both 

2 
" 
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a supplemenW award in favor of Cavalier Bab'lmasJ In their Amended Complaint, Cavalier 

Bahamas and Cavalia- T & C ask the Court U) confarm the panel's origiDal and supplemental awards 

and enter judgment ae<::ordingly. 

DISCTJSSION 
. 

Before turning to the relief requested, the Court must.lll3k:e a threshold inquiry and determine 

whether it has subject matter jurisdiction to enterttin this action. In light oithe foreign citizenship 

• of all the parties to this case, the only possible basis for the Court's jurisdiction is the Convention 

on the Recognition and Enforcement of Foreign ArbItral Awards (the "'Conven.tionj, 9 U.S.c. § 201 

et seq. U Lander Company. Tne. v. MMP [nvestmglts. Inc" 107 F.3d 476. 479, £mo denied, llg 

S. Ct 55 (1997) (noting that the coun therein bad jurisdiction under the Federal Arbitration Act 

because of the diverse citizenship of the parties as weI! as under the Convmtion). 

The Convention gives individuals and c:ompanies involved in international trade a dispute 

resolution mechanism by providing for the r=gnition and enfol'Cl:lD.eIIt of foreign arbitration awards 

• in signatoI)' countries. Article I(3) of the Conven1ion. however, gives a signatory country the option 

of declaring that it will ooly ilpply the CoIM:ttti.on to awards made in the territory of another 

signatory to the Convention - that is, on the basis of rCclpmcity. The United States, In its 1970 
. , 

declaration of accession to the Convention. opted to apply the Convc:ation on the basis of reciplocity. 

See Historical and Sl3tlrtory Notes to 9 U.s.C. § 20l. 
.. . r .-

.. I 
• 

Cavalier Bahamas and Cavalier T & C. 

J Cavalier T & C is not named in the panel's supplemental award. 

3  
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The principle of reciprocity is critical to the Court's resolution of the jurisdictional inquiry 

b~use the substantive law of a non-signatOry nation was applied by the Florida panel in arbitrating 

the dispute between citizens of non-signatoty nations. C In other words, the Court must' decide 

whether thcConvention applies to an award rend~red in the United States under these circumstances. 

If the Court determines that the Convention does not apply under the facto~ set forth above, it lacks 

sUbject matter jurisdiction ova this action and must dismiss the case. • 

Other courts have addressed similar jurisdictional issues arising under the Convention. Most 

• recently, in Lander, the Seventh Circuit held that the Convention applies to arbitration awards 

rende~d in the United States and resolving a dispute between two United Stales nationals arising 

• 

out of contract performance in a foreign country. 14. ax 482. In Bergesen v. Joseph Muller 

Cornoration, 710 F.2d 928, 933-34 (2d Cir. 1983), the Second Circuit held that the Convention 

applies [0 non-domestic awards rendered in the United Slates and arising from a dispute berween 

foreign citizens of signatory rl4tions. Neither case, however, squarely addresses the jurisdictional 

issue presented to tho Court. In fact, the parties have not cited and the Court's independent RSearch 

bas not located a case discussing the precise issue raised herein . 

, , 

• A t=icw of the list of signatory nations reveals tb.al: neither the Bahamas nor the 
Turks and Caicos are parties to the Convention. ~ Historical and Starutory Notes to 9 U.S.c. 
§ 201. 
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The COurt'S analysis begins with the following opemive language from Articlc I( 1) of the 

CQnvention: 

This convention shall apply to the :recognition and enfort:ement of 
arbitral awards made in the territory of a State other than the State 
where the r=gnitioD. and enfon;:c:ment of such awards are sought" 
and arising out of dillereiices between persons. whether physical or 
legal It shaH also apply to azbitnJ. a~vatds not considered as domestic 
awards in the Stale where their =go.ition and enfOIt:CUlent are 
sought. .' '. 

The Court finds. and the patties agree, that the atbitration award in question does not meet 

• the territorial criterion found in the fiIst sentence of Article 1(1) because the award was made in 

Florida and eo.fort:ement is sought in the United States. ~M.. at 932. Therefore, the Convention 

can only apply if: pursuant to the second sentence of Article 1(1), the arbitration award in question 

is not considered domestic. On this point, the Court turnS to the Second Circuit's decision in 

Bernesen. the case most analogous 'to the present 2JCtion. 

In Bcrgesen, the Second Circuit held that "awards 'not considen:d as domestic' denotes 

awards which are subject to the Convention not bcr.ause made abroad, bur because made within the 

legal frameworlc of another countl}', e.g .• proJlOUIIJ:ed in accordance with foreign law or involving 

• parties domiciled or having their principal place of business outside the enforcing jurisdiction." li 

Under the Bergcsen. ccurt's de.finition of awards "not considered as domestic:.," the award before the 

. 
Court. which was mllicred pUISUallt to the snbstimti~ law of the "I'tlrl:s and Caices ls13I1ds, fal1s 

withllJ. the purview of the seeond sentence of Article 1(1). . , , 

5 
d  
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The Court's inquiry is not complete., howe~-er, until it cens:i.d= the effect of the Article 1(3) 

re;ciprocity requirement under which the United States acceded to the Convention..! As noted above, 

the United States declared that it would only apply the Convention on the basis ofn:ciprocity - that _ 

is, to awards-made in the territory of another sigI)lltory nation. ~ Historical a.'ld Statutory NOles 

to 9 U.S.C. § 201. The Court has already concluded that the award at issue in this action must be 
. 

considered a non-domestic Turks and Caicos a.ward in order to fall -within the scope of the 

Convention. The Court has also noted that the Turks and Caicos Islands are not signatories 10 the 

• Convention. The United States' decision to invoiCe the Convention's reciprocity option would be 

rendered meaningless if the Court were to find that the Convention, as adopted by the United States, 

• 

applies to a non-domcstic Turks and Caicos award. Accordingly, the Conn concludes that the award 

in question does not fall within the Convention but, instead, is ultimately excluded by the reciprocity 

requirement.6 

In arriving iU its decision., the Conn did not fail to DOte that the United States has little or no 

interest in enfo~ing arbitration a.wards which solely concern citizens of non-sigoar:ory nations and 

the law of a non-signiUory sta!e., particularly whc:n the non-signatory sta!e would not reciprocate the 

United States' effotts. 

5 On this point. Benresen does not ~vide the Court with assistznce because the 
Second Circuit, in arriving at its decision. did not specifically address the question of reciprocity . 

.' Cavalier Bahamas and Cavalier l' & C attempt to avoid the Court' s ruling by 
arguing that ,the award, although non-domestl'c under the second sentence of Article 1(1), should 
be considered "made" in the United States for purposes of my [cciptocity analysis. This 
al'gumcnt amounts to ein:ular reasoning. If the award is "made" in the United States, it is 
specifically excluded from the CollVClltion by the fUst sentence of Article 1(1). If the aw;u-d is 
excluded by the first sentence, the Convention can only apply if the award is considen:d no"O.­
domestic within the meaning of the second Sen!1!DCe of Article I(l). 

6 ..  
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