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Seller of non-ferroas metals filed pet-
tion to eonfirm arhitratlon meards rendered
hw foreign tribunal following contract dispnge
with purchaser. The United States JHEFret
Court for the Southern Dstrict of Mew'Y ovk,
lahn Lr confirmed awardss and
purchaser appenled.  The CoagPread Appeads,
Sehwarzer, Benior Districipludpe. sitting by
held that AfweBueer woved 2=
right to assert publif policy exveption as

Mooeltl, o

linsignpdinn

basis [or pejecting arbityaling awrds.

4 ffirmedd

1. Arbitration <=48.2

Paety’ to arhitration in foreign tribonal
wirngd itz Fight o psmert public poblicy ex
feptian Ertitration
pwnrds, where party hed knowledge of facts
indbeating that tribunal wis cormpt pRor o
rommeneemeni of arbtration beanhgs bt
remained slent until adverse sward was ren-
deredl,  mobaithetandng [III.'I"._'.'I.‘\- cladm  that
and imtentsonal L]

i hasls for rejectng

waluntary
1] -2

WEl e it

A &6

1150

L Arbitration =462

Whiers party has kmowledge of facts pos-
sihly incleating bing or partindity on part af
party cannot remsin siest and
to gwnrd of arbitraiors on thal

artitralor,

lnter ohjest

= Hameahle William Semior United

W Schwiirzer

i vidpe for the Northern Desimci ol
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pround: iy s shnoe cOREUHLeS wurver of
niyjeetinn,

Huekley, Jr, Washington, DC
iEmmet T. Flood, Willinms & Connolly,
Woshington, DL, Elkan Abramowite Ed-
ward M. Spirs, Morvilla, Abramowitz, (Frand,
lason & Silverberg, New York City, of soun-
g&l) for Respondent—Appellant

John J

Kim Koopersmith, Mew York Clty (Steven
M. Pesper, Arinng. [N, Austin,d Alon, (ump,
Sirnuss, Haer € Pkl New York ﬂll'.:.'. .|:|._l.'
O, Zedler, Gfépary, P. Laird, Alan, (Gump,
Srrnuss, Hamer & Feld, Brusasls, Balgiom, of
roinnss] | \or Petiticoer—Appe|les

Eclhirds WINTER, Chiefl Judge, PARKER,
Cpruis Judpe, and SCHWARZER, Senior
Mgtriet Judge. *

SCHWARZEHR, Seniar Destrict Juidpe:

Wi musi decide whether the Destrset
Court for the Southern District of New York
(Roeltl, d.) erred in confirming teo Mierne-
Homnl arbitrution weards rendered by sn al-
legedly ecorrupt tribunal where the losng
party, knowing the relevant facts, chosa to
purticipute fully in the procesdings withost
disclosing those facts untl] after the sdverss
warnrds had besen rendeed.

In 1891 and 1992 pppellant |nternstionad
Development amdl Trade Serviess, Ine
(“1DTS") optersd into coptructs for the pur
chise of non-ferrous metals from appeles
AADT Foreipn Economic Assoczution (Wi
Technostroyexpart  (“Techno™).  Disputes
pver [DTS's porformanes under the
contracta. The dispoies were submitted ta
arbitration pursumnt Lo the sonlfiels arbitr-
ton clanses which Fll“l::'-'ilflt‘-d for arbitration
hafore the Internetionnl Court of Commer-
il Arbdtsation of the Chambere of Commieres
and Imnbastry of the Russinn Faderation m
Moseow, Hearings were held bafore a triba-
null sppointed by the Arbitration Court which
rendered swards in fsver of Techno of =p-
proximately $200 milion. Techao filed & pe-
in the @Eetrict coort o oeonfirm the

ATNSE

A8 0]

Califormia, siting by designation
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awards under the Cosvention on the Hecog-
nition and Enforcement of Foreign Arbitral
Avwards of June 10, 1958 {“Convention”), as
implemented by 8 US.C. § 201-08. IDTS
opposed  enforcement of the swords under
Article ViZib) of the Convention as “con-
trary to the publie policy” of the Uimited
Bimtea! The district court rejected IDTSs
contention and entered judgment confirming
the awards. This appeal followes). The dis-
trict court had suhject maiter jurisdiction
under § USC. § 301 and 28 URLC. § 1581
We have jurisdiction under 28 US.C. § 1291
and we affirm.

The Mctun! showing on which 1DTS foand-

&d its opposition may be briefly summarized.
Following the inkdaton of the arbitration

ings, 1DTS sent an inferpreter—Ta-
mﬂ.ﬂ:ﬂwuﬁmw
ify the statun of the cases and gain an under-
stmnding of the procedures that would be
fallowed On July 14, 15968, Sicular met with
Berpey Oriov, the Secretary of the Arhitra-
tion Court, and his supersor at the Chamber
af Commerr  According to DTS, Sieular,
an her own initistive and to lest the integrity
af the eourt, ssled Orloy whether the eourt
eould e “bought ® COriov responded affirms-
tively and offered to “fix™ the cases for IDTS
in exchange for a substantisl poymeni. His
superior later that day told Beeular he would
personndly sssist [DTS “sort out” the arbitrs-

lar with his plan which called for & payment_ ||

of §1 million for which he would rig, thy

were
v in Sep-

1. Ariiche V. Ib) levami pare: “Haec
ngmitinm sl i of an arbbiral sward
may alsn be the competent authoriiy m
the coamtry siicm gl enlorcerment
im samaght 2 The Fecogailm oF &b
[arcement weard would be contrary s the

pahlic pulicy ol that coumiry ™

U appesl, IDTS also arpuoes tha 5 was denbed
due process. relying an Artscle V. b which peo-
withen thal recogmition sod enlercement may be
demiod whes o party “wos otherwise unsble 1o
present s case.”  Although IDTS did mise o due
process comcern o ihe distrac coun im @ sur
reply memarandum, it did so only & part of a

tember 1903, withoot any payment being
made. Sieulur passed all of this information
on to IDTS president Edith Heich prior to
the sommencement of any wrbftration hear-
ings, The Arbitration Court held honrings
boginning in Decomber 154 and ending in
September 1085 IDTS, represented by sev.
eral sttorneys, participated aetively. The f-
il wwards in fever af Techno were rendersd
in Muareh 1996,

1] In November 1996, Techno filed its
pitition to eonfirm the awards in the distriet
enart.  In its opposition w the petition, [DTS
for the frst dme diacloasd the offer to bribe
the Arbitrstion Coert—the sting, as [DTE

deseribes it—in support of s contention that/
enforcement of an award rendered by o gog-\
rupt tribunal would be contrury to the Jblic\

policy of the United States. The Sdistris
couart determnined that [DTS%s, §
fniled to establish that the
was not impartial in thess
use of the public policy «
propriate whers ang

commencement _of| the) arbitration  bearing,
participated ﬂ'ﬂitﬁfr fully in the wrbitru-
tion, recervet] vorable award, and then
hﬂegn-,ﬂ'ﬂ! urbitral procesding was cor-
rupt €& Ambans of svoiding an unfavarable
:\god that IDTS waived ita right to

) the publie palicy exception whers it
owledge af the facts but remained

Wilent until an sdverse wward wis rendered
Becuse we agree with the eourt's third
ground, it is unpecessary for us to consider
whether application af the publie policy ex-
ception would be sppropriate in this caso
We also need mot sddress whether IDTS s
estopped from argiing that the Arbitrution
responss 10 Techios waivel sigamen) ol ded
ool squerely presemt o the disirel court the
argument it now presenis o this Coun.  There-

fore, IO0TS did soy peuperty faise this poenl in the
district onurl; | ey ovenl, Wo éo mot reach it

2. IDTS comiemils thad e dasiric] conil gproernsd
is corrugin challenpe and inuesd oddressee]
Fd'll.h]l.r_'r, HF i ol ised 10 argues st &
tribeingd may be lound o b cormepl wilhoot
rogaryd i whether it s shown 1o be partinl.  Our
dhsparwition of this sppeal malss it unne: sisary 1o
address his poinl
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Court wis corrupt beesuse it initiated the
bribe. Consequently, we do pot reach the
isgue of whether IDTS authorized Sieular to
offier the hribe.

|2] The settlod low of this sreust pre-
eludes attacks on the gualifimtions of arbi-
trutors on grounds preveously known bul ot
rabsed unmtil after mn wward has been ren-
dered.  “Where a party has knowledge of
factz possibly indicating biss or partiadity on
the part of un orbitrator he cannet remoin
gibpril and liter object to the award of Uil
arbitrators on that grourd.  His silencosfag-
stitutes o walver of the objection”™ o
.'-|'|'.-.'In;u||y & Trodimg Corp, ® .-lrrw*iﬁr *H-
thracile & Hitumimois Ol I')I’l‘;]. 148
F.Supp. 608, 700 (5.1LNY.), r:f?.ﬂﬁ F2d
#73 (2d Cir.1957) (per cariag™aye also Cook
Induntrien, fre v O .’v-&; n [Amerel
Ine, 445 F2d 106, Wﬁﬁﬂ:{ ir 1971 (~Ap-
pellasit eanial mmhﬂunt. riibsing no obbee-
tion during rhhﬂu:m of the arbitration pro-
cepelity, and bwhnedn award adverse to him
[BAL] 11?5.*1“3?'1! down eomplain of a sitim-
tion off Yhe had knowledge from the
flrgt™w, Ngeift Inden. Packing Co. v District
i .Nn:u ’ ol Tne, ('riled Foog & Comomer
&l Weorkers fnf1 [mion, 575 F Supp. 02,
o (N0 MY 1989 {applying walver doctrine
wihiere et discovored after closs of hearing
biet mot discloasd until afler rendering of
wwnrd]

This bww of wihier controls the oauloame of
this appeal. [t is undispoted thet [DTS had
knaledge of concrele facts poaaibly ndieat-
ing the sorruption of the Arbitration Coort-
namely, the spperent willingness of some
members of the Arhitration Court o take
bribes. Despite this knowledge, [DTE re-
muined =mlent.  Aecordingly, # emnnot now
olijest to the award based on these fects

DTS rontends that it cannot be charged
with waiver becasse it did not voluntarily and
intentinnally walve its right to a corrupton-
free tribunal. It argues that any sttempt to
sewk relief would have boen futile: from te
tribainal because it was corrupt, from the
Arhitration Couri beespse its offisinls wore
corrupt and because s Fude preciuded i, and
from the Rusaian courts because the applica-
ble law did not permit it We cxpress no
view on the validity of thess contentions
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But even if they mre valid, & wms meambent
on IITH to potify opposing counsel. It is no
answer, & [DTS clnims, that it was unlikely
IJ'L].I"I"l*r'h'rlu'lrnn]ﬂ to the chargpe of
eorruption of Elnrmm
any pcr-:e-nr#
Technn i
an

the fuee of IDTE'S charges
3 with the arbitration ss ar-
Iﬁﬁww}:: have preseroed s obe
Mdheenﬁ'eetnmuﬂummanr
Tatr \ confirmation  proceeding.  [nstosd
.1 = tried to put the case In & posture in
Whrrh w6 the district judge aptly charncter-

ized i, “Heads | win, tails you lose.™

We therefore conclude that TDTS walved
whatever objections £ had to the tribunol

Ihpuglas MeArihur BUCHANAN,
Jr., Flaintiif-Appellee,

.

James 5 GILMORE, 11, Governor, Com-
monwerlth of Virginia, in his individual
ani oilicial capacities; Romald 1. Ange-
lone, [hrector, YVirginia Depariment of
Corrections, in his individual and offi-
cial capacities, Defendanis-Appellants,

No. 98-80,

United States Court of Appeals,
Fourth Cireuit.
Snbmitied March 17, 1888,
Dheciden] March 15, 1968,

Inmate inemreornfed under desth sen-
tence brought § 1053 action ayminst the Gov-
ernor of Commonwenlth of Virginda and D=
rector of Department of Corrections, seeking
decliratory judgment, temporary restraining
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